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PREFACE 


Tho  need  of  a  work  in  West  Virginia  designed  to  meet  tihe 
demands  of  practice  in  a  court  of  equity  has  long  been  felt. 
While  the  bench  and  bar  have  had  access  to  books  of  this  sort . 
of  general  application  in  such  court,  their  plan  and  scope  do 
not  meet  the  requirements  of  the  inexperienced  or  the  busy  and 
active  lawyer.  This,  however,  is  not  attributable  to  defect 
of  merit  in  general  treatises  of  this  character,  but  to  the 
difficulties  encountered  by  the  authors  in  adapting  their 
books  to  the  special  requirements  of  local  practice  in  several 
of  ■  its  peculiar  and  important  features,  and  at  the  same 
time  essaying  to  make  the  results  of  their  labors  distinctively 
available  in  courts  of  equity  generally,  as  practical  aids  to 
court  and  lawyer  in  the  performance  of  the  work  at  hand. 
The  growth  of  judicial  opinion  and  the  changes  and  innovations 
arising  from  statutory  enactment,  have  given  rise  to  marked 
differences  in  the  principles  and  rules  of  practice,  as  obtaining 
in  courts  of  equity  in  the  various  States  where  equity  relief  is 
administered,  in  a  procedure  distinct  and  separate  from  that  of 
a  court  of  law.  To  meet  the  divergencies  thus  created  in  the 
practice  of  a  court  of  equity  in  a  single  treatise  of  convenient 
size,  so  as  to  make  it  practically  reliable,  and  at  the  same  time 
accommodate  it  to  the  demands  of  numerous  diversities,  must 
necessarily  involve  great  labor,  and  require  a  greatly  extended 
knowledge  of  equitable  rules  and  principles  and  rare  legal  at- 
itainments.  It  is  needless  to  say  that  the  author  of  this 
work  has  attempted  nothing  of  that  character.  He  has  only 
endeavored  to  present  a  connected  view  of  the  rules  and  prin- 
ciples of  equity  pleading  and  practice  as  recognized  and  enforced 
in  the  courts  of  the  Virginias,  illustrating  them  with  s«ch  forms 
as  his  experience  and  observation  have  suggested  as  beina:  prac- 
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tical  and  useful.  There  is  not  great  difference  in  the  detail  of 
equity  procedure  in  the  two  States;  and  the  homogeneity  of 
their  laws  and  the  similarity  of  practice  in  their  courts  of  jus- 
tice, have  enabled  the  author  to  exhibit  the  differentiation  touch- 
ing their  systems  of  equity  pleading  and  practice  without  seri- 
ous embarrassment  or  difficulty.  To  say,  however,  that  diiier- 
ences,  in  a  modified  degree,  do  exist  in  .the  equity  practice  of 
these  two  States,  will  neither  awaken  surprise  nor  provoke  com- 
ment ;  and  it  has  been  the  effort  of  the  author,  in  the  main,  to 
exemplify  these  differences  in  the  text,  or  in  full  explantory 
notes; — to  the  extent,  at  least,  of  giving  the  work  a  practical 
cast  for  indiscriminate  use  in  both  States. 

The  plan  of  the  work  is  marked  with  some  deviation  from 
the  arrangement  of  works  of  like  character,  based  upon  the  au- 
thor's conceptions  of  the  needs  of  the  lawyer  in  his  practice 
in  the  use  of  a  publication  of  this  nature. 

The  distinctively  logical  arrangement  of  equity  procedure 
would  require  the  subject  of  parties  to  be  first  oonsiddred;  but 
instead  of  this,  the  matter  of  venue  and  then  of  process  com- 
mencing a  suit  and  its  execution  is  discussed,  before  the  com- 
plex and  intricate  doctrine  of  parties  is  reached.  Thence  die 
questions  which  crowd  themselves  into  a  suit  in  equity  are 
distinctly  considered,  and  in  the  order  of  their  usual  occur- 
rence in  the  conduct  of  litigation  in  the  equity  tribunal.  After 
these  matters  come  the  forms  with  their  annotations,  to  which 
are  devoted  seventeen  chapters.  These  include  bill,  answers, 
replications,  petitions,  notices,  affidavits,  reports,  exceptions, 
orders  and  decrees,  intended  largely  for  local  use  in  the  Vir- 
ginias, but  for  the  most  part  available  as  precedents  elsewhere  in 
a  court  of  equity.  This  feature  of  the,  work  is  the  result  of 
considerations  of  convenience  to  the  practicing  lawyer  in  the 
draft  of  his  pleadings  and  decrees  in  the  busier  moments  of 
professional  work,  and  as  a  practical  aid  to  the  yoimger  and 
less  experienced  members  of  the  profession.  It  is  believed  that 
this  part  of  the  work  will  augment  its  usefulness  to  all  those 
who  feel  the  need  of  a  treatise  of  this  character  in  the  course 
of  professional  employment. 
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While  it  is  the  belief  of  the  author  that  the  scope  of  his  con- 
sideration of  the  subject  of  pleading  and  practice  in  equity  will 
in  a  great  measure  reach  the  ends  of  its  design,  yet,  whether 
it  fills  the  requirements  of  bench  and  bar,  must  ultimately  be 
determined  by  the  test  of  its  use. 

Chas.  E.  Hogg. 

Point  Pleasant,  West  Virginia. 

March  17,  1903. 
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CHAPTER  I 

THE    COUNTY    WHERE    THE   SUIT   MAY   BE    BROUGHT 

Sec.  1.     General  statutory  regulations. 

Sec.  2.     The  residence  of  the  defendant  as  determining  the  county  in  which 

suit  may  be  brought. 
Sec.  3.     The  county  in  which  the  suit  may  be  brought  when  a  corporation 

is  the  defendant. 
Sec.  4.     County  wherein  suit  should  be  brought,  to  recover  or  subject  land 

to  the  payment  of  a  debt. 
Sec.  5.     The  county  in  which  a  non-resident  may  be  sued. 
Sec.  6.     The  county  in  which  an  insurance  company  may  be  sued. 
See.  7.     The  county  in  which  suit  should  be  brought  when  the  State  is 

the  plaintiff. 
Sec.  8.     The  county  in  which  suit  should  be  brought  when  the  judge  of  the 

circuit  is  interested. 
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be  brought. 

§1.     General  statutory  regulations. 

While  the  question  as  to  the  county  or  place  where  suit  may 
or  must  be  brought,  does  not  often  arise  so  as  to  occasion  embar- 
rassm.ent  or  difficulty  in  determining  this  matter,  as  one  of  the 
essential  features  in  the  necessary  course  of  procedure  in  the 
maintenance  of  a  suit  in  equity,  still  its  proper  solution  is  not 
always  free  from  difficulty. 

When  the  place  where  the  suit  may  be  instituted  is  prescribed 
by  statute,  the  law,  as  thus  laid  down  must  be  observed,^  and  the 
only  inconvenience  experienced  in  such  case  is  the  matter  of  the 
true  construction  and  application  of  the  law.      In  West  Virginia 

1  Vinal  vs.  Core  &  Compton,  18  Ft.  Smith  Ry.  Co.  vs.  Clifton,  38 
W.   Va.   1,    19,   22;    Little  Eock  4      Ark.  205. 
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it  is  provided  by  statute  '^  that  an  action  at  law  or  suit  in  equity, 
except  where  it  is  otherwise  specially  provided,  may  be  brought 
in  the  Circuit  Court  of  any  county: 

First.  Wherein  any  of  the  defendants  may  reside;  or 

Second.  If  a  corporation  be  a  defendant  wherein  its  principal 
office  is,  or  wherein  its  mayor,  president,  or  other  chief  officer 
resides;  or  if  its  principal  office  be  not  in  this  State,  and  its 
mayor,  president,  or  other  chief  officer  do  not  reside  therein, 
wherein  it  does  business ;  or 

Third.  If  it  be  to  recover  land  or  subject  it  to  a  debt  wherein 
such  land  or  any  part  thereof  may  be ;  or 

Fourth.  If  it  be  against  a  non-resident  of  the  State  wherein 
he  may  be  found,  or  may  have  estate  or  debts  due  him ;  or 

Fifth.  If  suit  be  brought  to  recover  a  loss  under  any  policy 
of  insurance  upon  any  property  insured,  in  the  county  wherein 
the  property  insured  was  situated,  and  if  it  be  to  recover  a  loiss 
under  any  policy  of  insurance  upon  the  life  of  a  person,  in  the 
county  wherein  such  person  had  a  legal  residence  at  the  time 
when  the  right  of  action  accrued ;  or 

Sixth.  If  it  be  on  behalf  of  the  State  in  the  name  of  the  attor- 
ney general  or  otherwise,  wherein  the  seat  of  government  is ;  or 

Seventh.  If  a  judge  of  a  circuit  be  interested  in  a  case 
which,  but  for  such  interest,  would  be  proper  for  the  jurisdiction 
of  his  court,  the  action  or  suit  may  be  brought  in  any  county  in 
an  adjoining  circuit,  the  county  seat  of  which  county  is  nearest 
the  county  seat  of  the  county  wherein  such  judge  resides. 

Eighth.  An  action  may  be  brought  in  any  county  wherein  the 
cause  of  action,  or  any  part  thereof  arose,  although  none  of  the 
defendants  may  reside  therein." 

An  examination  of  the  statute  discloses  no  less  than  eight 
distinct  grounds  or  rules  determining  the  county  in  which  the 
plaintiff  must  bring  his  suit,  each 'of  which  will  be  considered 
under  separate  sections. 

2  Code,  1899,  Ch.  123,  sec.  1.  «ees.  3214-3216.    The  statutes  of  the 

'  Code,  1899,  Ch.  123,  sec.  2.    For  two    States    are   the    same    in    sub- 

the  law  regulating  the  place  where  stance,     excepting     some     parts     of 

suits   may   be  brought  in   the   State  cl.     fi     of     sec.     3214     of     the     Vir- 

of  Virginia,  see  Code,  1887.  Ch.  l.^iT,  ginia    Code   and    sec.    3216    thereof. 
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§2.     The  residence  of  the  defendant  as  determining  the  county 
in  which  suit  may  be  brought. 

Under  this  clg,use  *  of  the  statute  it  is  clear  that  in  all  cases 
suit  may  be  brought  in  the  county  where  the  defendant,  or  if 
two  or  more  defendants,  any  of  them  resides ;  unless  the  action 
be  at  law  in  ejectment  or  unlawful  entry  and  detainer,  or  the 
defendant  be  a  corporation,  or  the  suit  be  to  recover  land  or 
subject  it  to  a  debt,  or  to  partition  an  estate,'  or  to  recover  a  loss 
under  an  insurance  policy,  or  to  obtain  an  injunction,"  or  on 
behalf  of  the  State,  or  the  judge  of  the  circuit  of  the  defendant's 
residence  be  interested  in  the  suit.  With  the  exceptions  thus 
stated,  the  suit  may  always  be  brought  in  the  county  where  the 
defendant  resides.^ 

If  there  be  more  than  one  defendant,  the  plaintiff  can  elect 
as  to  the  county  of  any  or  either  of  the  defendants  in' which  to 
bring  his  suit,*  although  the  subject  matter  in  controversy  be 
joint  and  therefore  necessarily  against  inseparable  defendants.'' 
But  it  is  held  that  the  substantial  defendant  in  a  suit  cannot  be 
deprived  of  his  right  to  have  the  case  determined  in  his  own 
county,  by  joining  other  parties  as  defendants,  who,  though 
proper,  are  not  necessary  parties.^" 

*  CI.  1,  sec.  1,  Ch.  123,  Code,  1899  other  three  defendants  lived  in  Roa- 

0  Code,  1899,  Ch.  79,  sec.  1.  noke    county,    so    that    Bush    could 

«  Code,  1899,  Ch.  133,  sec.  4.  only   be   brought   within   the   juris- 

!■  See  Lawrence  vs.  Dubois,  16  W.  diction   of   Roanoke   county,    where 

Va.    443.      See    also    Kendrick    vs.  the  suit  was  brought,  by  reason  of 

Wheatley,   3  Dana    (Ky.)    34;   God-  the  residence   therein   of   the  other 

frey  vs.  White,  43  Mich.  171;  Fitz-  three     defendants,     process     having 

gerald   vs.   Arcl,   63   Iowa,    104,    50  been  sent  from  the  county  of  Koa 

Am.  Rep.  733.  noke   to   the  county   Franklin,    and 

8  Mathonican  vs.  Scott,  87  Tex.  there  served  on  the  defendant  Bush. 
396,  28  S.  W.  Rep.  1063;  Bush  vs.  At  the  trial  the  defendants  residing 
Campbell,   26   Graft.   403.  in  Roanoke  county  were  discharged 

9  Mathonican  vs.  Scott,  supra.  from  all  liability  on  the  plaintiff's 

10  State,  Campbell  vs.  King  Coun-  demand  upon  pleas  of  non  est  fac- 
ty  Super.  Ct.,  7  Wash.  306,  34  Pac.  t,um,  and  still  the  court  held  that 
Rep.  1103;  Lewis  vs.  Elrod,  38  Ala.  Bush  was  properly  served  with  pro- 
17.  cess     and     was     properly     sued     in 

In  Bush  vs.  Campbell,  supra,  the  Roanoke  county,   and  he  alone  was 

defendant    Bush,    who    was    jointly  held  liable   to   the   payment  of   the 

sued    with    three    other    defendants,  demand  of  the  plaintiff, 
lived  in  Franklin  county,  while  the 
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The  defendant  in  the  county  where  the  suit  is  brought,  so  as 
to  authorize  its  institution  there  and  serve  other  parties  in  differ- 
ent counties,  must  be  a  bona  fide  party  to  the  suit  and  one  whose 
interest  is  adverse  to  that  of  the  plaintiff.^^ 

When  there  are  several  defendants,  and  the  court  obtains  ju- 
risdiction over  one  of  them,  it  has  jurisdiction  over  all  the  others 
residing  within  the  State,  by  the  issuance  and  service  of  process 
on  them/^  And  so,  too,  if  it  has  jurisdiction  of  part  of  the 
defendants  because  of  their  residence  in  the  county  in  which  suit 
has  been  brought,  land  of  a  non-resident  who  is  the  principal 
defendant  in  the  same  suit  may  be  subjected  to  the  debt  by  at- 
tachment, though  such  land  lies  in  another  county.'^ 

The  word  "  reside  '"'  as  used  in  the  statute  does  not  necessarily 
mean  a  permanent  residence  or  domicile,  but  is  evidently  used  in 
the  same  sense  in  which  the  word  residence  is  used  in  the  law  of 
attachment  ;^'  so  that  a  party  may  be  residing  and  doing  business 
in  one  county,  while  holding  his  citizenship  or  permanent  resi- 
dence in  another  county,  or  even  in  another  State  or  country.^* 
If  a  person  so  act  as  to  make  it  doubtful  in  which  of  two  places 
he  does  reside,  he  may  be  sued  in  either.'^" 

As  to  suits  for  divorce  the  plaintiff,  if  he  may  maintain  ths 
suit,  may  sue  either  in  the  county  where  the  parties  last  co- 

11  Barry   vs.    Wachosky,    57   Neb.  Patton,  50  Kan.  732,  33  Pae.  Rep. 

534,  77  N.  W.  Rep.  1080 ;  Basye  vs.  15. 

Brown,  78  Ky.  553;   Achy  vs.  Hoi-  i2Lindley    vs.    Cregelo,    121    Ind. 

land,  8  Lea    (Tenn.)   510;  Lewis  vs.  176,  22  N.  E.  Rep.  999;  Urmston  vs. 

Elrod,     38     Ala.     17;     Cobbey    vs.  Evans,  138  Ind.  285,  37  N.  E.  Rep. 

Wright,  29  Neb.  274,  45  N.  W.  Rep.  792. 

460;    Bush  vs.  Campbell,   26  Gratt.  is  Porter   vs.   Young,   85    Va.   49, 

403.  6  S.  E.  Rep.  803. 

"  A  summons  cannot  rightfully  be  i '  See  Hogg's  Eq.  Prinep.,  sec.  38, 

issued  from  one   county  to  another,  pp.  54,  55;   also  O'Connor  vs.  Cook, 

unless  the  party  served  in  the  county  —  Tex.  Civ.  App.  — ,  26  S.  W.  Rep. 

in  which  the  action  is  brought  has  1113. 

a   real   and   substantial   interest   in  is  Fitzgerald    vs.    Ard,    63    Iowa 

the  subject  of  the  action,  adverse  to  104,  50  Am.  Rep.  733. 

the  plaintiff,  and   some  substantial  i6  Ansbacher  vs.  DeNevue,  45  I  a. 

relief  may  be  obtained  against  him,  Ann.  988,  13  South.  Rep.  396;  Far- 

and   the   action  has   been   rightfully  res  vs.  Young,  69  Tex.  482,  6  S.  W. 

brousrht     in     the     countv     and     as  Rep.  800. 
agaiu'it  the  nartv  served."    Wells  vs. 
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habited,  or  in  the  county  where  the  defendant  resides,  or  if  the 
defendant  is  a  non-resident  of  the  State,  in  the  county  in  which 
the  plaintiff  resides.^' 

§3.     The  county  in  which  the  suit  may  be  brought  when  a  cor- 
poration is  the  defendant. 

Unless  the  suit  is  brought  under  section  two  of  chapter  123 
of  the  Code  of  West  Virginia  against  a  railroad,  canal,  turnpike, 
telegraph  or  insurance  company,  when  a  corporation  is  sued, 
the  suit  must  be  instituted  in  the  county  wherein  its  principal 
office  is,  or  wherein  its  mayor,  president,  or  other  chief  officer 
resides;  or  if  its  principal  office  be  not  in  this  State,  and  its 
mayor,  president,  or  other  chief  officer  do  not  reside  in  the  State, 
then  it  may  be  sued  in  any  county  in  which  it  does  business.^* 
When  a  corporation  has  its  principal  office  in  one  county,  and 
its  president  or  other  chief  officer  resides  in  another,  it  may 
be  sued  in  either  county.^*  But,  if  a  cause  of  action  arise 
against  a  railroad,  canal,  turnpike,  telegraph  or  insurance  corpo- 
ration in  one  county,  and  its  principal  office  be  in  another  or  its 
president  or  other  chief  officer  resides  in  another,  suit  may, 
nevertheless,  be  brought  in  the  county  wherein  the  cause  of 
action  arose.  ^" 

§4.     County  wherein  suit  should  be  brought,  to  recover  or  sub- 
ject land  to  the  payment  of  a  debt. 

This  clause  of  the  statute  prescribing  the  venue  oi  suits,  em- 
bracing as  it  does,  all  actions  or  suits  for  the  recovery  of  land, 
or  to  subject  it  to  a  debt,^^  is  a  broad  and  comprehensive  one. 
Tt  does  not  include,  however,  the  actions  of  ejectment  and  un- 
lawful entry  and  detainer,  by  force  of  its  own  terms,  because 
these  actions  are  provided  for  by  the  express  language  of  another 

1' Hogg's  Eq.  Princp.,  p.  649.  Chs.  123  and  124  of  the  Code,  1899. 

18  Code,   1899,  Ch.  123,  sec.   1,  el.  See  Ballard  vs.  C.  &  0.  Ey.  Co.,  42 

2.     See  also  Ferguson  vs.  Grottoes  W.  Va.  1,  24  S.  E.  Rep.  602;  Ilar- 

Co.,  92  Va.  316,  28  S.  E.  Rep.  761.  vey  vs.  Parkersburg  Ins.  Co.,  37  W. 

"Ballard  vs.  C.  &  0.  Ry.  Co.,  42  Va.  272,  16  S.  E.  Rep.  580. 

W.  Va.  1,  24  S.  E.  Rep.  602.  21  Code,  1899,  Ch.  123,  sec.  1,  cl.  3. 

20  This  is  by  virtue  of  sec.   2  of 
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clause  of  the  same  section  of  the  statute.  ^^  Under  such  a  pro^ 
vision  of  law  as  the  one  now  under  consideration,  a  suit  to  en- 
force a  vendor's  lien,  or  that  of  a  judgment  or  mortgage  or 
mechanic, ^^*  should  be  brought  in  the  county  wherein  the  land 
lies.''  But  unless  the  decree  sought  to  be  obtained  is  to  affect 
the  land  directly,  the  suit  need  not  necessarily  be  brought  in 
the  county  where  the  land  is  located.''*  Thus  if  the  decree  af- 
fects only  the  person  of  the  defendants,  as  where  suit  is  brought 
by  the  grantor  in  a  deed  absolute  on  its  face  to  have  it  declared 
a  mortgage,  it  may  be  brought  in  the  county  in  which  the 
grantee  resides."^  So  a  suit  to  set  aside  a  fraudulent  conveyance 
is  not  local  and  may  be  brought  in  the  county  of  the  defendant's 
residence.^"  Likewise  a  suit  for  the  rescission  of  a  contract  for 
the  sale  of  real  estate  may  be  brought  in  the  county  where  the 
defendant  resides,^^  or  in  the  county  where  the  land  lies."* 
And  a  suit  to  follow  trust  funds  invested  in  lands  need  not  be 
brought  in  the  county  where  the  land  lies.^*  And  in  any  case 
involving  fraud,  trust  or  contract,  the  jurisdiction  of  a  Court  of 
Equity  is  sustainable  wherever  the  person  can  be  found,  al- 
though lands  not  within  the  jurisdiction  of  the  court  may  be 
affected  by  the  decree.^**  The  suit  to  enforce  a  laborers'  lien 
against  real  or  personal  property  shall  be  brought  in  the  county 
where  the  account  for  his  labor  is  filed.  ^° 

Inasmuch  as  suits  upon  contracts  have  always  been  treated  as 
transitory,  and  are  equally  so,  whether  they  relate  to  real  or  per- 
sonal property,'"  a  suit  for  the  specific  performance  of  a  con- 

22  Code,  1899,  Ch.  123,  sec.  1,  cl.  1.  25  Lawrence  vs.  DuBois,  supra. 

23Urton  vs.  Woolsey,  87  Cal.  38,  26  Johnson  vs.  Gibson,  116  111.  294, 

25   Pac.   Rep.   154 ;    Falls   of  Neuse  6  N.  E.  Rep.  205 ;  Massie  vs.  Watts. 

Mfg.  Co.  vs.  Brower,  105  N.  C.  440,  6  Cranch.  148;  Rawles  vs.  Carr,  17 

11  S.  E.  Rep.  313;  Carr  vs.  Lewis  Abb.  (N.  Y.)   Pr.  96. 
Coal  Co.,  96  Mo.  149,  8  S.  W.  Rep.  27  Kendrick  vs.  Wheatley,  3  Dana 

907,  9  Am.  St.  Rep.   328  and  note;  (Ky.)    34. 

Marcum   vs.    Powers,    10   Ky.    Law  2t*  Hull  vs.  Fields,  76  Va.  594. 

Rep.  380,  9  S.  W.  Rep.  255;  Orcutt  28  whittaker    vs.    Whittaker,     10 

vs.  Hanson,  71  Iowa  514,  32  N.  W.  Lea  (Tenn.)  93. 
Rep.  482.  28  ♦Davis  vs.  Morriss,  76  Va.  21. 

23*  Code,  1899,  Ch.  75,  sees.  4,  10.  29  Code,  1899,  Ch.  75,  sec.  10. 

24  Lawrence  vs.  DuBois,  16  W.  Va.  so  Sutphen   vs.    Fowler,    9    Paige, 

443,   456;   Enos  vs.  Hunter,  4  Gil-  Ch.  280,  4  Law.  Ed.  700  and  note 

man,    (111.)   211.  citing  numerous  cases. 
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tract  for  the  purchase  or  sale  of  real  estate  may  be  brought  iu 
the  county  of  the  defendant's  residence,^^  of  even  in  a  county  or 
State,  other  than  that  in  which  the  land  may  lie,  if  the  defendant 
can  be  properly  served  with  process  in  such  other  county  or 
State.''-' 

§5.     The  county  in  wMcli  a  non-resident  may  be  sued. 

Under  this  clause  of  the  statute "'  may  be  embraced  suits 
against  natural  persons  and  corporations.  The  law  is  plain  that 
suit  against  a  non-resident  may  be  brought  in  any  county  in 
which  he  may  be  found  and  process  served  upon  him."*  This 
is  so,  though  only  one  of  the  defendants  be  a  non-resident  .and 
the  other  a  resident  of  this  State."**  If  the  non-resident  be 
served  in  the  county  where  found,  process  may  be  sent  to  any 
other  county  in  the  State  to  be  served  on  a  non-resident  co-de- 
fendant, and  the  court  will  thus  acquire  jurisdiction  of  both 
parties."* 

A  foreign  corporation  may  be  sued  in  any  county  in  this 
State  wherein  it  does  business,  it,  at  the  time,  having  no  prin- 
cipal office  elsewhere  in  the  State,  or  president  or  other  chief 
officer  resident  in  some  other  county;"^  and  inasmuch  as  it  is 
treated  as  a  non-resident,"**  a  suit  may  be  brought  against  it  in 
any  county  wherein  it  has  estate  or  debts  due  it  f^  nor  does  the 
appointment  by  it  of  an  attorney  in  this  State  to  accept  service 
of  process,  or  a  statute  enabling  it  to  hold  property  or  do  busi- 
ness in  this  State,  make  it  a  domestic  corporation.*" 

31  Lawrence  vs.  DuBois,  16  W.  '6  Vinal  vs.  Core  and  Compton, 
Va.  443,  455,  6;  Johnston  vs.  Wads-       18  W.  Va.  1. 

worth,  24  Or.  494,  34  Pac.  Rep.  13.  36  See    opinion    of    the    court    in 

32  Sutphen  vs.  Fowler,  supra,  and  Vinal  vs.  Core  and  Compton,  supra. 
note;  Guerrant  vs.  Fowler,  1  H.  &.  st  Humphreys  vs.  Newport  Newa 
M.  5;  Johnston  vs.  Wadsworth,  24  M.  V.  Ry.  Co.,  33  W.  Va.  135, 
Or.  494.  34  Pac.  Rep.  13 ;  Baker  vs.  10  S.  E.  Rep.  39,  in  the  opinion  of 
Rockabrand,    118   111.   365,   8   N.   E.  Brannon,  J. 

Rep.    456 ;     Hawley    vs.    James,    7  ss  Quesenberry  vs.  People's  B.  L.  & 

Paige,  Ch.  213,  32  Am.  Dec.  623.  S.   Ass'n,  44  W.  Va.   512,  30  S.  B. 

33  Code,  1899,  Ch.  123,  sec.  1,  cl.  4.  Rep.  73. 

34  Mahany  vs.  Kephart,  15  W.  Va.  3»  Idem. 
at  p.  620.  *»  Idem. 
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§6.     The  county  in  which  an  insurance  company  may  be  sued. 

The  statute  authori?es  a  suit  in  the  county  in  which  the 
property  insured  was  situated,  and  in  case  of  a  policy  upon  the 
life  of  a  person,  in  the  county  where  he  had  a  legal  residence 
at  the  time  the  cause  of  action  accrued.*^  This  clause  of  the 
statute "  was  passed  in  1891,^^  and  removes  all  doubt  as  to 
the  right  of  the  insured  to  sue  for  a  loss  under  a  fire  insurance 
policy  in  the  county  where  the  loss  occurred.  Still,  in  the  ab- 
sence of  this  addition  to  the  statute,  the  Supreme  Court  of 
Appeals  of  West  Virginia  holds  that,  by  virtue  of  section  2, 
chapter  123  of  the  Code,  a  suit  against  an  insurance  company 
for  the  loss  of  property  insured,  may  be  brought  in  the  county 
where  the  loss  by  fire  occurs.** 

Under  the  provisions  of  chapter  123  of  the  Code,  a  non- 
resident insurance  corporation  may  be  sued  on  a  policy  of 
insurance  in  the  county  where  the  property  insured  was  situ- 
ated, or  in  any  county  in  which  it  does  business,  or  in  which  it 
has  estate  or  debts  due  it,  or  in  which  the  cause  of  action  or  any 
part  thereof  arose.*° 

§7.     The  county  in  which  suit  should  be  brought  when  the  State  is 
the  plaintiff. 

The  law  is  clear,  that  in  cases  of  this  character  whether  the 
suit  be  in  the  name  of  the  Attorney  General  on  behalf  of  the 
State  or  otherwise,  it  may  be  brought  in  the  county  wherein  the 
seat  of  government  is  located.*"'  And  the  Code  of  Virginia  pro- 
vides that  whether  the  suit  be  in  the  name  of  the  Attorney 
General  or  otherwise,  it  must  be  brought  in  the  city  of  Rich- 
mond.*' The  law  of  Virginia  further  provides  that  "if  it  be 
an  action  or  suit  in  which  it  is  necessary  or  proper  to  make 
any  of  the  following  public  officers  a  party  defendant,  to-wit, 

41  Code,  1899,  Ch.  123,  sec.  1,  cl.  5.  to  Carson  vs.  Insurance  Co.,  41  W. 

12  Clause  5,  sec.  1,  Ch.  123,  Code,  Va.   136,  23  S.  E.  Rep.  552 ;   Brab- 

1899.  ham  vs.   Insurance  Co.,  41  W.   Va. 

«Acts  1891,  p.  138.  139,  23  S.  E.  Rep.  553. 

44  Harvey    vs.     Parkersburg    Ins.  46  Code,  1899,  Ch.  123,  sec.  1,  el.  C. 

Co.,  37  W.  Va.  272,  16  S.  E.  Rep.  47  Code,  1887,  Ch.  157,  sec.  3214, 

680.  cl.  5. 
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the  Governor,  Attorney  General,  Treasurer,  Register  of  the  Land 
Office,  either  Auditor,  Superintendent  of  Public  Instruction, 
Railroad  Commisisoner,  or  Commissioner  of  Agriculture ;  or  in 
which  it  may  be  necessary  or  proper  to  make  any  of  the  follow- 
ing public  corporations  a  party  defendant,  to-wit,  the  Board  of 
Education,  Board  of  Public  Works,  or  other  public  corpora- 
tion composed  of  officers  of  government,  of  the  funds  and  prop- 
erty of  which  the  commonwealth  is  sole  owner;  or  in  which 
it  shall  be  attempted  to  enjoin  or  otherwise  suspend  or  affect  any 
judgment  or  decree  on  behalf  of  the  commonwealth,  or  any 
execution  issued  on  such  judgment  or  decree;  it  shall  be  only 
in  the  city  of  Richmond."  ■"  ' 

§8.     The   county   in  which   suit    should   be   brought   when   the 
judge  of  the  circuit  is  interested. 

The  statute  to  which  this  clause  thereof  relates,  appears 
under  a  former  section.'"  Under  this  statute,  in  case  the  judge 
of  a  circuit  is  interested,  a  Circuit  Court  of  a  county  of  an 
adjoining  circuit  has  jurisdiction  to  enjoin  a  judgment  rendered 
in  a  court  of  his  o^vn  circuit.^"  This  statute  applies  to  all 
cases  in  which  the  judge  of  a  circuit  is  interested.""^ 

§9.    As  to  the  bringing  of  a  suit  in  the  county  in  which  the  cause 
of  action  or  some  part  thereof  arose. 

As  the  full  text  of  this  statute  appears  elsewhere  °^  it  is  un- 
necessary to  again  quote  it.  The  cause  of  action  generally 
means  the  breach  of  duty,  by  the  defendant,  complained  of,°' 
but  under  section  2,  chapter  123,  of  the  Code,  it  may  consist 
of  one  or  more  essential  facts  which  the  plaintiff  must  show, 
to  make  out  his  case  and  these  may  be  severable.^*  It  may  be 
well  to  observe  that  this  statute  ^^  is  taken  from  the  Code 
of  Virginia  and  is  identical  with  that  contained  in  the  present 

*^Idem,  el,  6.  ^'^  Ante,  sec.  1. 

<9  Ante,  sec.  1.  63  Harvey    vs.    Parkersburg    Ins. 

60  Graham   vs.   Citizens'  National  Co.,  37  W.  Va.  272,   16  S.  E.  Rep. 

Bank,  45  W.  Va.  701.  32  S.  E.  Rep.  580.  a 

245.  "  Idem. 

'1  Opinion  of  court  in  Graham  vs.  bs  Code,  1899,  Ch.  123,  sec.  2. 

Citizens'  Nat.  Bank,  supra. 
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Code  of  that  State  (sec.  3215).  In  a  recent  Virginia  decision  °' 
it  is  held  that  the  word  "  action,"  as  used  in  a  different  section 
of  the  Code  of  Virginia,  applies  to  actions  at  law,  and  not  to 
suits  in  equity.  So  that  it  may  be  that  section  two  of  chapter 
123  of  the  Code,  1899,  from  which  the  words  "  suit  in  equity  " 
are  omitted,  excludes  equity  causes  from  its  operation. °'  The 
question  has  never  been  directly  passed  upon  either  by  the 
courts  of  this  State  or  those  of  Virginia,  so  far  as  our  examina- 
tion of  the  decisions  extends.  But  in  a  recent  case  a  suit  in 
equity  was  brought  against  a  home  insurance  company,  a  cor- 
poration, in  the  county  in  which  the  loss  occurred,  and  of 
course  the  county  where  the  cause  of  action  arose,  while  the 
corporation  had  its  principal  office  in  another  county  and  where 
its  chief  officer  resided.  But  the  point  or  question  of  the 
court's  jurisdiction  does  not  seem  to  have  been  raised,  either 
in  the  court  below  or  in  the  Appellate  Court,"'  inasmuch  per- 
haps as  suit  may  be  brought  in  such  county  by  virtue  of  the 
express  provisions  of  the  statute."" 

§10.     General  observations  as  to  the  place  or  county  in  which 
suit  may  be  brought. 

At  common  law  all  actions  were  either  local  or  transitory.'" 
Keal  and  mixed  actions  were  local ;  personal  actions  were  trans- 
itory." This  classification  still  obtains  in  West  Virginia,  but 
as  modified  by  statute ;  °^  and  this  modification  places  suits 
in  equity,  as  well  as  actions  at  law,  within  the  entire  purview  of 
the  statute,""  as  we  are  now  inclined  to  think,  with  the  barely 
possible  exception  of  the  operation  of  section  two  of  chapter 
123  of  the  Code  as  to  suits  in  equity,  but,  as  we  believe,  this 
includes  suits  in  equity  also. 

By  the  common  law  transitory  actions  were  properly  brought 

58  Dawson  vs.  New  York,  etc.,  E.  Core   and  Compton,    18   W.  Va.   at 

Co.,  96  Va.  733,  32  S.  E.  Rep.  778.  page  20. 

"  See  5  Va.  Law  Reg.  46.  ei  Idem. 

58  Cleavenger    vs.    Franklin    Fire  «2  Idem. 

Ins.   Co.,  47   W.  Va.   595,  35  S.  E.  os  See  the  language  of  sec.  1,  Ch 

Rep.  998.  123  of  the  Code,   1899.  and  what  is 

^9  Ante,  sees.  1,  6.  said  as  to  sec.  2  thereof,  ante  sec.  9. 
Opinion   of  court   in  Vinal   vs. 
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against  a  party  wherever  he  could  be  found  and  served  with 
process ;  "*  but  under  the  statute  of  West  Virginia  such  actions, 
whether  at  law  or  in  equity,  can  only  be  brought  in  the  county 
wherein  the  cause  of  action,  or  some  part  thereof,  arose,  or  in 
the  county  wherein  the  defendant  resides ;  unless  the  defendant 
be  a  non-resident, ''^  or  the  suit  be  for  a  divorce. 

We  have  added  to  the  class  of  local  actions  all  those  suits  < 
which  have  for  their  objects  the  subjection  of  land  to  the  pay- 
ment of  debt,''"'  which  include  those  to  enforce  the  liens  of  ven- 
dors,  or  judgments,  mortgages,  mechanics  and  laborers ;   and 
for  the  partition  of  real  estate. 

The  various  clauses  of  the  statute  declaring  where  suit  may 
be  brought,  are  not  all  to  be  construed  as  necessarily  ex- 
clusive."' Thus,  where  the  cause  of  action  arises  in  one  county 
and  the  defendant  resides  in  another,  the  suit  may  be  brought 
in  either  county."^  So  where  an  insurance  company  is  de- 
fendant, the  suit  may  be  brought  in  the  county  where  the  prop- 
erty insured  was  situated,  or  in  the  county  in  which  its  principal 
office  is  located,  or  the  county  in  which  its  chief  officer  resides,"" 
or  where  the  cause  of  action  or  any  part  thereof  arose.'"  And, 
also,  when  the  judge  of  a  circuit  is  interested  in  the  suit,  as 
where  he  himself  is  the  plaintiff  therein,  the  suit  may  be  brought 
in  his  ovTn  circuit  in  the  county  of  the  defendant's  residence, 
or  in  the  county  of  an  adjoining  circuit  as  provided  by  statute.'^ 

«*  Opinion  of  the  court  in  Vinal  »9  Morotock  Ins.   Co.  vs.  Pankey, 

vs.  Core  &  Compton,  supra.  91  Va.  259,  266,  21  S.  E.  Rep.  487. 

«!>  Mahany  vs.  Kephart  and  B.  &  '<>  Ante,  sees.  3,  6. 

0.  R.  Co.,  15^W.  Va.  620.  7i  Harrison  &  Bird  vs.  Wisler,  98 

66  Ante,  see.  4.  Va.  597,  6  Va.  Law  Reg.  471,  36  S. 

67  6  Va.  Law  Reg.  475,  476,  note.  E.  Rep.  982. 
«8iHull    vs.    Fields,    76    Va.    594, 

596. 
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CHAPTER  II. 

THE  COMMENCEMENT  OF   A  SUIT  AND  THE  PROCESS 
RELATING   THERETO. 

Suit  In  equity  is  brought  by  the  issuance  of  a  summons. 

The  officer  or  person  to  whom  process  commencing  suit  may  be 

directed. 
The  service  and  return  of  the  summons. 
Service  of  summons  upon  a  natural  person. 

Service  of  process  upon  persons  under  disability. 
Service  of  summons  upon  a  corporation.       ^ 
The  acceptance  of  the  service  of  a  summons. 

Service  of  process  by  order  of  publication  on  a  natural  person. 
Service  of  process  by  order  of  publication  upon  a  corporation. 
Affidavit  and  original  summons  must  precede  order  of  publication. 
There  can  be  no  personal  decree  against  a  defendant  upon  whom 

process  is  served  only  by  order  of  publication. 
Personal  service  of  process  on  non-resident  defendants. 
How   process  may  be  served   upon  a  corporation  that  has   not 
complied  with  the  requirements  of  statute. 
Sec.  23.     How   process   may   be   served   upon   an   unincorporated   common 

carrier. 
See.  24.     How  an  order  of  publication  is  posted  and  published,  and  what 

the  order  must  state. 
Sec.  25.     As  to  the  effect  and  date  of  the  return  of  the  service  of  process. 
Sec.  26.     The  alteration  or  amendment  of  the  process. 
Sec.  27.     Void  and  voidable  process. 

Sec.  28.     Amendment  of  process  after  a  plea  in  abatement  thereto. 
Sec.  29.     How  defects  in  the  process  and  its  return  are  reached. 
Sec.  30.     Who  may  take  advantage  of  defect  in  process  or  its  execution. 
Sec.  31.     Amendment  of  the  return  to  the  process. 
Sec.  32.     Alias  process  and  when  it  may  be  issued. 
Sec.  33.     The  waiver  of  process  and  the  service  thereof.         , 
See.  34.     The  recitals  in  a  decree  with  reference  to  the  process  commencing 

the  suit. 
Sec.  35.     Time   given   defendant   in  which   to  enter  his  appearance  after 
execution  of  process. 

§11.     Suit  in  equity  is  brought  by  the  issuance  of  a  summons. 

It  is  said  that  there  is  no  lis  pendens  in  equity  until  the  sum- 
mons has  been  issued  and   served  and  the  bill  filed,  but  that 
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when  the  bill  is  filed,  the  lis  pendens  relates  back  to  the  date  of 
the  service  of  the  summons  and  takes  effect  from  that  time.^ 
If  this  doctrine  still  obtains  with  us  it  must  be  with  reference 
alone  to  the  matter  of  a  lien  created  by  the  pendency  of  a  suit, 
the  validity  of  the  lien  depending  upon  these  three  things,  and 
not  as  to  what  constitutes  the  institution  of  the  suit,  inasmuch 
as  the  statute  in  the  Virginias  is  explicit  in  declaring  that  "  the 
process  to  commence  a  suit,  shall  be  a  writ  commanding  the 
officer  to  whom  it  is  directed,  to  summon  the  defendant  to 
answer  the  bill  or  action.^ 

In  United  States  Blowpipe  Co.  vs.  Spencer,^  Brannon,  J.,  in 
the  course  of  his  opinion,  in  which  he  concludes  that  the  pen- 
dency of  a  suit  in  equity  does  not  date  from  the  service  of  the 
summons,  says :  "  This  rule  is  based  on  the  English  chancery 
practice,  that  from  the  fact  that  never  till  bill  filed  did  writ 
issue,  and  the  mere  filing  of  bill  before  writ  was  no  suit  " ;  and 
the  Court,  speaking  through  its  learned  judge,  then  holds  that 
the  pendency  of  an  action  at  law  or  suit  in  equity  dates  from 
the  issuance  of  the  summons  and  not  from  the  time  of  its  service, 
so  that  the  suit  is  commenced  by  the  issuance  of  the  summons.* 

The  plaintiff,  his  attorney,  or  agent  directs  the  summons  to 
be  issued,'  by  means  of  a  precipe  which  he  lodges  or  files  with 
the  Clerk  of  the  Circuit  Court  in  which  the  suit  is  to  be  brought, 
the  form  of  which  appears  further  along  in  this  work.® 

It  may  be  well  to  observe  here  that  it  is  a  firmly  settled 
rule  of  law  that  no  process  can  extend  beyond  the  territorial 
jurisdiction  of  the  court  from  which  it  emanates,'  and  that  there 
can  be  no  service  of  a  summons  upon  a  defendant  outside  of 

1  Harmon  vs.  Bryan,  11  W.  Va.  Mfg.  Co.,  42  W.  Va.  813,  26  S.  E. 
611;  Newman  vs.  Chapman,  2  Rand.  Rep.  431;  Lawrence  vs.  Winifrede 
93,  14  Am.  Dee.  766;  French  vs.  Coal  Co.,  48  W.  Va.  139,  35  S.  E. 
Loyal  Co.,  5  Leigh  581-583;    Stone  Rep.  925. 

va.  Tyree,  30  W.  Va.   687,  5   S.   E.  o  Abney  vs.  Ohio  Lumber  4;  Min- 

Rep.    878.'  ing  Co.,   45   W.   Va.   446,   32   S.   E. 

2  Code,  1899,  Ch.  124,  sec.  5.    The  Rep.  256;  Wilson  vs.  Madox,  46  W. 
same  law  obtains  in  Virginia.   Code,  Va.  641,  33   S.   E.  Rep.  779. 
1887,    Ch.    158,    sec.    3223.      See    1  »   Post,  sec.  884. 

Bart.,  Ch.  Pr.  229.  7  Harknesa  vs.  Hyde,  98  U.  S.  476; 

3  46  W.  Va.  590,  33  S.  E.  Rep.  342.       United  States  vs.  American  Lumber 
■4  See    also    Lambert    vs.    Ensign      Co.,  85  Fed.  Rep.  827. 
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the  State  in  which  it  is  issued  so  as  to  give  the  court  jurisdiction 
of  the  person  of  such  defendant.  *  Service  of  process  must  be 
within  the  jurisdiction  of  the  court  as  prescribed  by  statute 
to  render  it  a  valid  service  and  confer  jurisdiction  upon  the 
court  so  as  to  render  a  personal  decree  against  the  defendant," 
unless  the  defendant  voluntarily  appears  to  the  cause  or  stipu- 
lates in  writing  to  accept  such  service  as  regular/" 

The  process  does  not  issue  on  the  order  of  the  court;  ^^  so 
that,  whether  the  court  is  in  session  or  vacation,  the  Clerk's 
office  is  always  open  for  the  purpose  of  issuing  process,  to 
commence  an  action  or  suit.^^ 

§12.     The  officer  or  person  to  whom  process  commencing  suit  may 
be  directed. 

If  suit  be  brought  in  the  county  in  which  the  cause  of  action 
or  some  part  thereof  arose,^''  the  process  can  only  be  directed  to 
the  officer  of  that  county ;  ^*  unless  a  railroad,  canal,  turnpike, 
telegraph  or  insurance  company  be  defendant,^'^  when  it  may  be 
directed  as  to  this  latter  class  of  defendants  to  the  Sheriff  of  any 
county.^"  If,  however,  there  are  two  or  more  defendants  and 
service  of  process  is  made  in  the  county  in  which  the  cause 
of  action  arose,  and  where  the  action  is  properly  pending,  then 
the  process  for  the  other  defendant  or  defendants  may  be  sent 
to  and  served  in  any  other  county  or  counties  in  the  State.  ^^ 

8  1  Barbour,  Ch.  PI.  51 ;  Dunn  vs.  is  Code,  1899,  Ch.  124,  sec.  2. 
Dunn,  4  Paige  Ch.  425,  3  Law  Ed.  is  Harvey    vs.    Parkersburg    Ins. 
499  and  note;  Harding  vs.  Alden,  9  Co.,  supra.    In  the  State  of  Virginia 
Me.  140,  23  Am.  Dec.  549;  Ableman  the  class  of  defendants,  when  sued 
vs.  Borth,  62  U.  S.  506.  in  the  county  where  the  cause  of  ac- 

9  Dunn  vs.  Dunn,  supra;  Harding  tion  or  some  part  thereof  arose,  em- 
vs.  Alden,  supra.  braces  railroad,  express,  canal,  navi- 

11  Dunn  vs.  Dunn,  supra.  gation,     turnpike,     telegraph,     and 

11  Abney  va.  Ohio  Lumber  &  Min-      telephone  companies,  and  suits  upon 
ing  Co.,  supra.  a   bond   taken   by   an   officer   under 

12  Idem.  authority  of  some  statute,  or  to  re- 
1-1  Code,  1899,  Ch.  123,  sec.  2.  cover  damages  for  a  wrong.  Code, 
"Code,     1899,    Ch.    124,    sec.    2;        1887,   Ch.   158,  sec.  3220. 

Warren  vs.  Saunders,  27  Gratt.  259 ;  i'  See    ante,    sec.    2 ;    Hobson    vs. 

Harvey  vs.  ParkersbTirg  Ins.  Co.,  Cummins,  57  Neb.  611,  78  N.  \Y. 
37  W.  Va.  272,  16  S.  E.  Rep.  580.  Rep.  295. 
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If  tlie  suit  be  brought  under  section  1  of  chapter  123  of  the 
Code,  1899/*  the  process  may  be  directed  to  the  Sheriff  or  other 
proper  officer  of  any  county  wherein  the  defendant  may  be 
properly  served.^"  Thus  if  the  suit  be  one  to  recover  land  it 
may  be  brought  in  the  county  where  the  land  lies  and  the 
process  directed  to  the  Sheriff  of  another  —  the  defendant's 
residence — and  slerved  in  such  latter  coimty.^"  If  the  de- 
fendant be  a  natural  person,  the  service  may  be  properly  made 
in  the  county  of  his  residence  ]"  if  a  corponation,  in  the  county 
where  its  principal  office  is  or  where  its  chief  officer  resides, 
or  where  its  attorney  appointed  pursuant  to  law  to  accept 
service  of  process  for  it,  resides.^" 

If  process  appear  to  be  duly  served  and  good  in  other  re- 
stpects,  it  shall  be  deemed  valid,  although  not  directed  to  any 
officer,  or  if  directed  to  an  officer,  though  executed  by  any  other 
to  whom  it  might  lawfully  have  been  directed/^ 

§13.     The  service  and  return  of  the  summons. 

When  the  summons  has  been  propierlj'  issued,  which  is  done 
by  the  Clerk,  the  next  step  in  the  progress  of  the  suit  is  its  due 
service,  the  object  of  which  is  to  bring  the  party  into  court,^* 
and  which,  unless  waived,  is  absolutely  indispensable  to  the 
jurisdictdon  of  the  court. ^"^  Of  course,  it  must  be  properly 
returnable ;  that  is,  within  ninety  days  after  its  date,  to  the 
court  on  the  first  day  of  the  term,  or  in  the  clerk's  office  to 
the  first  ilonday  in  the  month,  or  to  some  rule  day.^"  Accord- 
ingly when  a  dem.urrer  to  a  bill  has  been  sustained,  and  leave 
granted  the  plaintiff  to  file  an  amended  bill  at  rules,  the  sum- 
mons m.ay  be  issued  and  miade  returnable  to  rules  before  the 

18  In  Virginia  under  sec.  3214,  Ch.  23  Code.  ISnn,  Ch.  124,  see.  2, 
157,  Code,  1887.  2t  The  Bank  of  the  Valley  vs.  The 

19  Quesenberry  vs.  People's  Bldg.,  Bank  of  Berkeley,  .3  W.  Va.,  .386; 
L.  &  S.  Assn.,  44  W.  Va.,  512;  30  Mahanv  vs.  Kephart,  15  W.  Va., 
S.  E.   Rep.,  73.  609. 

20  Hull  vs.  Fields,  76  Va.,  594 ;  2.--.  Chapman  vs.  Maitland,  22  W. 
Quesenberry  vs.   People's  Bldg.,    L.  Va.,  32!). 

&   S.   Assn.,  supra.  2Tode,     1899,    Ch.     124,    .sec.     2; 

21  Hogg's  PI.  &  Forms,  see.  3,  p.  3.       Lambert   vs.    Ensign   Mfg.    Co.,   42 
"^2  Mem,  sec.  4.  W.  Va.,  813;  26  S.  E.   Rep.,  431. 
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amended  bill  is  iiled."'  Care  should  be  observed  to  see  that  the 
process  is  returnable  as  the  law  prescribes,  because  if  returnable 
to  a  day  which  is  not  a  lawful  return  day  it  is  void.^"  It  must 
not  be  returnable  to  any  other  day  or  time,  notwithstanding  the 
statutory  provision  which  declares  that  "process  awarded  in 
court  may  be  red^urnable  as  the  court  shall  direct.'""  This 
clause  in  the  statute  does  not  contemplate  the  original  process 
or  summons  to  commence  an  action  or  suit/"  but  process  found 
necessary  by  tlie  court  to  the  proper  disposition  of  a  oasie,  which 
has  been  so  far  matured  as  to  place  it  upon  the  docket  of  the 
court,  and  includes  scire  facias  to  revive,  rules  to  show  cause, 
etc.,  as  well  as  process  for  new  parties  found  to  be  necessary  to 
a  proper  hearing  of  the  cause. ^"^ 

Process  may,  in  West  Virginia,  be  served  by  an  oiEcer,  such 
as  a  Sheriff  or  his  depiity  or  by  a  Constable,  or  by  any  credible 
person,"^  but  in  Virginia,  by  virtue  of  statute,^'  the  service 
must  be  made  by  an  officer,  unless  it  be  a  summons  for  a  wit- 
ness.^* But  if  service  be  made  by  a  private  person  the  return 
thereon  is  not  conclusive,^^  as  it  is  when  made  by  an  officer  f^  and 
a  summons  commencing  a  suit  may  issue  on,  be  returnable  to 
and  served  on  the  same  first  Monday  in  a  month,  if  such  Monday 
be  a  rule  day.'''  But  the  law  as  to  this  in  Virginia  is  other- 
wise. In  that  state  the  process  must  issue  prior  to  the  return 
day,  but  may  be  served  either  on  or  before  the  return  day 
thereof.  ^^  While  the  sumanons  must  be  served  before  the  ex- 
piration  of  the  return  day,**^  the  service  is  valid  if  made  before 

2T  Wilson  vs.  Maddox,  46  W.  Va.,  sa  Code,   1887,   sec.  3224. 

641;   .33   S.   E.   Rep.,  779.  3*1  Bart.   Law  Prac,  265. 

-8  Coda  vs.  Thompson,  39  W.  Va.,  ss  Peek   vs.    Chambers,   supra. 

67;    19   S.   E.    Rep.,   548;    Kvles   vs.  36  Posi,   sec.  25. 

Eord,  2   Rand.,  1;   Crowell  vs.  Gal-  3t  Folev    vs.    Ruley,    43   W.    Va., 

lowav,  3  Xeb.,  215;  Briggs  vs.  Sney-  513;    27  'S.   E.    Rep.,   268;    Spragins 

ham,'  45    Ind.,    14;    Savell   vs.    Mc-  vs.  West  Va.  C.  &  P.   Rv.  Co.,  X^ 

Curdy,    77    Va.,    763.  W.  Va.,  139;   13  S.  E.   Rep.,  45. 

20  Code,   1899,   Ch.   124,   sec.   2.  3S  Noel  vs.   Xoel,  93   Va.,  433;    2.i 

30  Abney     vs.     Ohio     Lumber     &  S.  E.  Rep..  242. 

Mining  Co.,  45  W.  Va.,  446;   32  S.  so  Fletcher,  Eq.   PI.   and   Pr.,  sec. 

E.    Rep.,  256.  124,    citing   Draper   vs.    Draper,    59 

31 /dem.  111.,    119;     Lofiand   vs.   Jefferson,    4 

32  Peck  vs.  Chambers,  44  W.  Va.,  Har.  (Del.),  303;  Crews  vs.  Garland, 

270;    28   S.   E.    Rep.,  706.  2    Munf.     (Va.),    491;    Blodgett    vs. 
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12  o'clock  at  night  of  that  day.*"  As  a  Sheriif  has  no  authority 
to  execute  process  outside  of  his  bailiwick,  the  jjresumption  is 
that  it  was  executed  within  his  bailiwick,  when  the  contrary 
does  not  appear  from  the  return.*^  And  it  must  not  be  over- 
looked that  a  summons  can  neither  be  issued  nor  served  on 
Sunday,*"  and  that  a  summons  commencing  a  suit  so  issued  is 
void,*^  as  well  as  the  service  thereof  on  sucih  day.'* 


§14.     Service  of  summons  upon  a  natural  person. 

The  statute  of  West  Virginia**"'  provides  that  a  summons 
may  be  served  as  a  notice  is  served,  which,  when  no  other 
particular  mode  is  |)rescribed,  may  be  by  delivering  a  copy 
thereof  in  writing  to  the  party  in  person  ;**''  or  if  he  be  not 
found,  by  delivering  such  copy  at  his  usual  place  of  abode,  to 
his  wife,  or  to  any  other  person  found  there  who  is  a  member 
of  his  family,  amd  above  the  age  of  sixteen  years,  and  giving 
information  of  the  purport  of  such  copy  to  the  person  to  whom 
it  is  delivered  ;**"  if  neither  his  wife  nor  any  such  other  person 
be  found  there,  and  he  be  not  found,  by  leaving  such  copy 
posted  at  the  front  door  of  such  abode.**"* 

The  phrase  "usual  place  of  abode,"  as  used  in  this  statute 
is  synonymous  with  the  word  "home"**®  and  also  in  Virginia, 
with  the  word  "residence,"**''  but  in  the  State  of  West  Vir- 
ginia the  Supreme  Court  of  Appeals  has  held  otherwise,*"  and 
has  also  held  that  the  phrase  "dwelling  house"  is  not  the 
equivalent  of  the  words  "usual  place  of  abode."*" 

Town   of   Brattleboro,  28   Vt.,   695;  i*b  Idem.    Ch.    121,    sec.    1.      The 

Ferguson  vs.   Ross,  5  Ark.,  517.  State  of  Virginia  has  the  same  stat- 
ic 1  Hoffman,  Ch.  Pr.,  104 ;  1  Bar-  ute. 

bour,  Ch.  Pr.,  51.  44o  Code,    1899,    Ch.    121,    see.    1. 

*i  Guarantee    Co.    vs.    First    Nat.  The  same  statute  exists  in  Virginia. 

Bank,  95  Va.,  480;   28  S.  E.   Rep.,  Code,  188",  Ch.  156,  sec.  3207. 

909.  ^■"J  Idem.       < 

*2  Alderson    Judicial    Writs     and  ^le  Fowler    vs.    Mosher,    85    Va., 

Proc,  29,  30.  423;   7  S.  E.   Rep.,  542. 

*^  Idem.  **/  Smithson  vs.  Briggs,  33  Gratt. 

«1   Hoffman,   Ch.  PI.  51;    Alder-  180. 

son,  Judicial  Writs  and  Proc,  172.  ^s  Lewis  ,vs.    Botkin,    4   W.    Va., 

See   post,   see.    15.  533. 

"a  Code,   1899,   Ch.   124,   sec.   6.  ^^  Idem. 
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The  party  to  whom  the  summons  is  delivered  must  be  a 
member  of  the  defendant's  "  family,"  *'  and  the  officer's  return 
must  show  such  fact.**  The  service  is  not  sufficient  if  the  proc- 
ess be  left  with  a  boarder  in  the  family.*'*  "  Obviously  it  was 
not  the  intention  of  the  statute  that  service  upon  such  a  person 
should  be  regarded  as  a  legal  service  of  a  notice.  Its  purpose 
was  to  require  service  upon  some  person  who  would  feel  inter- 
ested by  the  ties  of  consanguinity,  and  the  relation  of  depend- 
ence, to  communicate  the  fact  of  the  service  to  the  party  for 
whom  it  was  designed.  Such  motives  can  not  be  predicated  of 
a  mere  boarder  who  may  or  may  not  be  inimical  to  the  party  for 
whom  the  notice  is  intended,  and  who  may  be  there  today  and 
away  tomorrow.  In  a  limited  sense  it  (family)  signifies  the 
father,  mother  and  children.  In  a  more  extensive  sense,  it  com- 
prehends all  the  individuals  who  live  under  the  authority  of 
another,  and  includes  the  servants  of  another.  It  was  in  this 
legal  and  restricted  sense  that  the  word  was  in  our  opinion  used 
in  the  statute."  '" 

If  service  is  made  upon  a  daughter  of  the  defendant,  the  re- 
turn must  show  that  she  was  at  the  time  a  member  of  his 
family.  ^^  The  return  must  show  the  fact  that  the  party  with 
whom  the  process  was  left  was  "  given  information  of  its  pur- 
port," '^^  and  that  such  person  was  found  at  the  defendant's 
"  usual  place  of  abode."  ^^  When  service  is  made  .by  posting 
the  summons  at  the  front  door  of  the  defendant's  "  usual  place 
of  abode,"  the  process  must  be  left  posted  and  the  return  of  the 
officer  executing  the  same  must  show  such  fact.°* 

§14a.     Service  of  process  upon  persons  under  disability. 

In  the  absence  of  statute  otherwise  so  providing,  the  service 
of  process  on  infants  who  are  parties  to  an  action  is  essential  in 
order  to  confer  jurisdiction  on  the  court  and  to  authorize  the 

47  Smithson  vs.  Briggs,  supra;  oo  In  the  opinion  of  the  Court  in 
Fowler  vs.  Mosher,  supra.                         Fowler  vs.  Mosher,  supra. 

48  Idem;    Midkiff   vs.   Lusher,   27  'i  Midkiff  vs.  Lusher,  supra. 

W.  Va.  439.  n^Idevi;  Vandiver  vs.   Roberts,  4 

49  Fowler  vs.  Mosher,  supra.  W.  Vr.  493. 

63  Vandiver  vs.  Roberts,  supra. 
■>4  Lev;is  vs.   Botkin,  supra. 
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appointment  of  a  guardian  ad  Utem.'^^  And  to  give  the  court 
jurisdiction  of  an  infant  there  must  be  personal  service  upon 
him/°  nor  can  he  accept  service  so  as  to  confer  jurisdiction  upon 
the  court. ''^  But  in  the  Virginias  it  is  provided  by  statute  that 
the  proceedings  in  a  suit,  wherein  an  infant  or  insane  person  is 
a  party,  shall  not  be  stayed  because  of  such  infancy  or  insanity, 
but  the  court  in  which  the  suit  is  pending,  or  the  Clerk  thereof 
at  rules,  may  appoint  a  guardian  ad  litem  to  any  infant  or  in- 
sane defendant,  whether  such  defendant  shall  have  been  served 
with  process  or  not,  and  in  West  Virginia  the  statute  also  pro- 
vides further  that  after  such  appointment  no  process  need  be 
served  on  such  infant  or  insane  person.^^  In  the  absence  of 
statute  there  must  be  personal  service  of  process  upon  an  insane 
person  to  give  the  court  jurisdiction,  just  as  in  the  case  of  an 
infant." 

§15.     Service  of  sammons  upon  a  corporation. 

The  Statute-  of  West  Virginia  provides  that  it  shall  be  suffi- 
cient to  serve  any  process  against  a  corporation,  (1)  upon  its 
mayor,  president,  or  other  chief  officer,  or  any  person  appointed 
pursuant  to  law  to  accept  service  of  process  for  it,*"  or  (2)  in  his 
absence  from  the  county  of  the  officer  to  whom  the  process  is 
directed,  the  process  may  be  served,  if  the  defendant  be  a  city, 
town  or  village,  on  two  members  of  the  Council ;  '^^  (3)  and  if  it 
be  not  a  city,  town  or  village,  on  the  secretary,  cashier  or  treas- 
urer,*^ (4)  and  if  there  be  none  such  or  he  be  absent,  on  a  mem- 
ber of  the  board  of  trustees,  directors  or  visitors.*^  (5)  If  there 
be  not  within  the  State  any  other  person  on  whom  there  can  be 
service  as  above  prescribed,  service  on  a  director,  agent  (in- 
cluding in  the  case  of  a  railroad  company,  a  depot  or  station 

BsAlderson,    Judicial    Writs   and  68  Code    (W.    Va.),   Ch.    125,   sec. 

Proc.  187,  citing  Sprague  vs.  Haines  13;  Code  (Va.),  1887,  sec.  3255. 
(Tex.),  4  S.  W.  Rep.  371;  Gay  vs.  69  i  Hoflfman,  Ch.  Pr.  108;  1  Barb. 

Grant,  101,  N.  C.  206;  s.  c.  8  S.  E.  Ch.  Pr.  52;  see  Taylor  vs.  Lovering, 

Rep.  99.     See  also  Galpin  vs.  Page,  171  Mass.  303,  50  N.  E.  Rep.  612. 
18  Wall.  350.  «»  Code,  Oh.  124,  sec.  7. 

Be  Alderson,    Judicial    Writs   and  «i  Idem. 

Proc.  188.  ''Idem. 

6T  Idem.  '3  Idem. 
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agent  in  the  actual  employ  of  the  company)  or  other  officer  of 
the  corporation  against  which  the  case  is,  shall  be  sufficient."* 

Under  this  statute,  neither  a  vice-president  nor  the  general 
manager  of  a  corporation,  can  be  treated  as  a  chief  officer  with- 
in the  meaning  and  contemplation  of  such  statute  f'^  so  that  in 
the  absence  of  the  president  or  other  chief  officer  of  the  corpora- 
tion, the  service  must  be  made  upon  the  second  class  of  persons 
prescribed  by  the  statute,  that  is,  upon  the  secretary,  cashier  or 
treasurer.  In  Virginia,  however,  in  the  absence  of  the  presi- 
dent or  other  chief  officer,  or  other  persons  named  in  the  statute, 
the  service  may  be  made  by  a  delivery  of  the  process,  except  as 
to  a  town  or  city,  or  bank  of  circulation,  to  any  agent  of  the 
corporation,  and  hence  to  the  vice-president  or  general  manager, 
as  such  persons  are  deemed  agents  within  the  meaning  of  the 
statute  of  that  State.*"^ 

When  service  of  process  upon  a  corporation  is  made  by  deliv- 
ering a  copy  thereof  to  the  president,  or  other  chief  officer,  or  to 
the  person  appointed  pursuant  to  law  to  accept  service  of  process 
for  it,  or  to  any  other  person  to  whom  it  may  properly  be  deliv- 
ered, it  iQust  be  delivered  to  such  officer  or  person  in  the  county 
in  which  he  resides,  and  the  return  must  show  this  fact  and 
state  on  whom  and  when  the  service  was  made,  otherwise  the 
service  will  not  be  valid."'  A  summons  can  not  be  served  upon 
a  corporation,  though  domiciled  in  the  State,  by  delivering  a 
copy  thereof  to  an  officer  or  agent  resident  outside  of  the  State, 
the  service  must  be  made  upon  the  proper  person  residing  in  the 
State. "^  And  if  service  is  made  upon  the  president  of  a  corpo- 
ration who  is  at  the  time  the  plaintiff's  attorney  in  a  suit  against 
this  corporation,  such  service  is  voidable.*" 

6  4/dem.  As  to  the  service  of  lor  vs.  Railroad  Co.,  35  W.  Va.  328, 
process  against  a  corporation  in  Vir-  13  S.  E.  Rep.  1009;  Wagon  Co.  vs. 
ginia,  see  Code,  1887,  Ch.  158,  sees.  Peterson,  27  W.  Va.  314.  This  is 
3225-3227.  required    by    the    law    of    Virginia. 

65  Norfolk  4  W.  R.  Co.  vs.  Cot-  Norfolk  &  W.  R.  Co.  vs.  Cottrell, 
trell,  83  Va.  512,  3  S.  E.  Rep.  123.  ^^^^^  .  gtaunton  Perpetual  Bldg.  * 
But  contra  Ball  vs.  Warrington,  87  j^  ^^  ^^  ^^^^^  92  y^.  201,  23 
Fed.  Rep.  695.  g   ^^  ,85. 

«6  Norfolk  k   W.   R.  Co.  vs.  Cot- 
.     ,,  0"  Dillard  vs.  Cent.  Virginia  Iron 

trell,  supra.  ° 

erPrazier  vs,  K.  &  M.  Ry.  Co.,  40       ^n.,  82  Va.  734. 
W.  Va.  224,  21  S.  E.  Rep.  723;  Tay-  oa  United  States  Blowpipe  Co.  vs. 
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No  civil  process  can  be  executed  on  Sunday,  except  in  cases 
of- persons  escaping  from  custody,  unless  especially  provided  by 
law.'"  Nor  can  process  be  properly  served  upon  a  person  of 
unsound  mind.'^  And  in  Virginia,  process  against  a  corpora- 
tion Ttraat  be  served  ten  days  before  tbe  return  day,  when  the 
service  is  upon  a  person  residing  in  some  other  county  than  that 
in  which  the  suit  is  instituted.'^ 

In  Virginia,  when  a  corporation  has  ceased  to  exist,  the  proc- 
ess may  be  served  on  its  former  president,  or  it  may  be  pub- 
lished once  a  week  for  four  successive  weeks  in  some  newspaper 
published  in  the  county  or  corporation  in  which  the  suit  o'r  pro- 
ceeding is  pending.'^ 

§16.     The  acceptance  of  the  service  of  a  summons. 

The  acceptance  of  the  service  of  process  by  an  authorized  and 
competent  person  is  equivalent  to  the  formal  service  and  return 
thereof  by  an  authorized  ofHcer,'*  and  is  sufficient  ordinarily 
for  the  cause  to  be  proceeded  with.'"  But  there  can  be  no  valid 
acceptance  of  process  so  as  to  affect  or  bind  the  defendant  unless 
the  party  accepting  had  authority  to  do  so.'°  Thus,  where  a 
summons  was  issued  against  a  defendant,  and  "  legal  service  " 
thereof  was  accepted  by  his  soil,  who  was  not  a  member  of  his 
family,  and  who  had  no  authority  to  accept  service  of  process 
for  him,  it  was  held  that  there  was  no  legal  service  of  the  sum- 
mons and  that  the  judgment  rendered  thereon  was  void." 

§17.     Service  of  process  by  order  of  publication  on  a  natural 
person. 

There  are  three  different  instances  provided  by  the  West  Vir- 
ginia Statute,'*  in  which  a  plaintiff  may  obtain  service  of  proc- 

Spencer,  46   W.  Va.   570,   33   S.   t.  "  Richmond  Union  Pass.  Ry.  Co. 

Rep.  342.  vs.  New  York  Seabeaeh  Co.,  95  Va. 

70  Code,  1899,  Ch.  41,  see.  15.     As      386,  28  S.  E.  Rep.  573. 

to  executing  process  on  Sunday,  see  7*  Marling   vs.    Robrecht,    13    W. 

Code,  1899,  Ch.  106,  sec.  8.  va.  440. 

71  State  vs.  Shank,  36  W.  Va.  223,  ^^  j^^^ 

14  S.E.  Rep.  1001.  ^  ■  ^^ 

72  Staunton     Perpetual     Bldg.     *  _        _         ' 


Loan  Co.  vs.  Haden,  supra;  Raub  vs. 


10  S.  E.  Rep.  569. 


Otterback,  89  Va.  645,  16  S.  E.  Rep.  "  Fin"ey  vs.  Clark,  sripra. 

933.  78  Code,  1899,  Ch.  124,  sec.  11.     A 
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ess  upon  a  natural  person  as  the  defendant  in  a  suit  by  an 
order  of  publication  entered  against  him: ''  (1)  "  On  affidavit 
that  a  defendant  is  not  a  resident  of  this  State;  '"  (2)  or  that 
diligence  has  been  used  by  or  on  behalf  of  the  plaintiff  to  ascer- 
tain in  what  county  he  is,  without  effect;'^  (3)  or  that  process 
directed  to  the  officer  of  the  county  in  which  he  resides  or  is, 
has  been  twice  delivered  to  such  officer  more  than  ten  days  be- 
fore the  return  day,  and  been  returned  without  being  exe- 
cuted." *^  And  in  any  suit  in  equity,  where  the  bill  states  that 
the  names  of  any  persons  interested  in  the  subject  to  be  divided 
or  disposed  of  are  unknovsru,  and  makes  such  persons  defendants 
by  the  general  descTiption  of  parties  unknown,  on  affidavit  of 
the  fact  that  said  names  are  unknown,  an  order  of  publication 
may  be  entered  against  such  unknown  parties."*^  And  in 
Virginia  it  is  provided  by  statute  that  "  where  in  a  suit  in 
equity  the  number  of  the  defendants  upon  whom  process  has 
been  served,  exceeds  thirty,  and  it  appears  by  the  bill,  or  other 
pleading,  or  exhibits  filed,  that  such  defendants  represent  like 
interests  with  parties  who  have  not  been  served  with  process,  the 
court  or  judge  thereof  in  vacation  may  direct  that  such  parties 
be  proceeded  against  by  order  of  publication."  ^* 

An  order  of  publication  can  only  be  entered  on  some  rule  day 
or  in  court,*'*  and  if  not  so  entered  it  is  a  nullity.*" 

An  order  of  publication  in  West  Virginia  is  sufficiently  exe- 
cuted if  it  is  published  in  four  successive  weekly  issues  of  the 
newspaper  in  which  it  has  been  inserted,  though  the  four  weeks 
have  not  actually  elapsed  between  the  days  of  the  first  and  last 

like  statute  is  in  force  in  Virginia.  this  will  be  found  in  the  Code,  1899, 

Code,  1887,  Ch.  158,  see.  3230.  Ch.  127,  sec.  9. 

'9  Idem.  *^  Coal   Riv.  Nav.   Co.   vs.   Webb, 

80  Idem.  3  W.  Va.  438.     See  Code,   1899,  Ch. 

81  Idem.  124,  sec.   11.     In  Virginia  an  order 

82  Idem.  of  publication  may  be  entered  either 

83  Idem;  Code  of  Va.,  1887,  Ch.  in  court  or  by  the  Clerk  of  the  Court 
158.  sec.  3230.                                '  at    any    time    in    vacation.     Code, 

84  Code.   18871,  Ch.  158,  sec.   32.30.  1887,  Ch.  158,  sec.  3225. 

We  do  not  have  this  statute  in  West  ««  Coal   Riv.   Nav.   Co.   vs.  Webb, 

Virginia.     Our  statute  analogous  to      supra. 
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publications ;  *'  but  in  Virginia  the  full  four  weeks  must  elapse, 
including  the  date  of  the  first  and  excluding  that  of  the  last  pub- 
lication, or  vice  versa.^^  And  affidavit  that  the  order  of 
publication  has  been  posted  at  the  front  door  of  the  court  house 
as  required  by  law  must  be  made,'"  and  this  may  be  done  by  the 
party  posting  it,  even  after  the  cause  has  been  remanded  to  the 
Circuit  Court  by  the  Court  of  Appeals  for  further  procedure  to 
he  had  therein."" 

An  order  of  publication,  even  though  supported  by  an  attach- 
ment, could  not  be  entered,  so  as  to  maintain  an  action  or  suit, 
during  the  late  civil  war,  by  a  plaintiff  residing  within  the 
Union  lines,  in  a  court  within  said  lines,  against  parties  residing 
within  the  Confederate  lines,  and  in  the  Confederate  military 
service,  without  an  appearance  by  or  notice  to  such  parties, 
other  than  by  an  order  of  publication  published  within  the 
Union  lines. "^  It  had  formerly  been  held  that  such  action 
or  suit  might  be  maintained  on  an  order  of  publical^ion  without 
any  attachment  levied  on  the  defendant's  property."^  But  this 
doctrine  is  repudiated  by  subsequent  decisions  of  the  Court  of 
Appeals  of  West  Virginia.""  An  order  of  publication  is  not 
necessary  in  an  attachment  suit-  when  the  defendant  has  been 
served  with  an  order  ol  the  attachment,  or,  of  course,  with  proc- 
ess, in  the  suit  in  which  the  attachment  issues."*  If  suit  is 
brought  against  a  firm  composed  of  two  members  or  more,  there 
must  be  an  order  of  publication  as  to  such  non-resident  member, 
unless  all  the  members  appear  in  the  cause,"^  as  service  on  the 


87  Marling    vs.    Robrecht,    13    W.  92  Higginbotham   vs.   Haselden,   3 

Va.  440;  Miller  vs.  Neff,  33  W.  Va.  W.  Va.  266. 

197,    10   S.   E.   Rep.   378.     See  also  »3  See   Haymond  vs.   Camden,    22 

Knowlton    vs.    Knowlton,    155    111.  W.  Va.   180;   Grinnau  vs.  Edwards, 

158,  39  N.  E.  Rep.  595.  21  W.  Va.  347;  Sturm  vs.  Fleming, 

ssDillard  vs.  Krise,   86  Va.  410.  supra. 

10  S.  E.  Rep.  430.  84  Code,    1899,    Ch.    106,    see.    17. 

8»  McCoy   vs.   McCoy,   33   W.  Va.  The  same  statute  exists  in  the  State 

60,  10  S.  E.  Rep.  19.  of   Virginia.     Code,    1887,   Ch.    141, 

10  Idem.  sec.  2979. 

«i  Sturm  vs.  Fleming,  22  W.  Va.  ds  Andrews  vs.  Mundy,  36  W.  Va. 

404-  22,   14  S.  E.  Rep.  414. 
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resident  members  alone  is  not  suflBcient  to  give  jurisdiction  to 
those  outside  of  the  State."" 

§18.     Service  of  process  by  order  of  publication  upon  a  corpora- 
tion. 

The  Statute  of  West  Virginia  provides  that  if  the  defendant 
be  a  corporation  and  no  person  can  be  found  in  the  county  upon 
whom  the  process  can  be  legally  served,  an  order  of  publication 
may  be  entered  against  such  defendant.^^  And  a  corporation 
heretofore  or  hereafter  formed,-  or  vyhich  has  heretofore  ac- 
cepted or  shall  hereafter  accept,  the  provisions  of  chapter  5-i 
of  the  Code,'*^  and  which  within  the  time  prescribed  by  the 
24th  section  of  said  chapter,  shall  fail  to  comply  with  the  said 
chapter  54,  may  be  proceeded  against  by  order  of  publication. "" 

Of  course,  as  the  word  ''  person  "  includes  corporations,  a 
foreign  corporation  may  be  proceeded  against  by  order  of  publi- 
cation in  the  manner  prescribed  by  statute  as  to  a  natural  per- 
son. 

In  Virginia,  if  there  is  no  agent  or  other  proper  person  in 
the  county  or  corporation  wherein  the  case  is  commenced,  upon 
whom  process  may  be  lawfully  served,  on  affidavit  of  that  fact, 
publication  of  a  copy  of  the  process,  once  a  week  for  four  suc- 
cessive weeks,  in  a  newspaper  printed  in  that  State,  shall  be 
a  sufficient  service  of  such  process.""  The  publication  of  the 
process  must  be  made  upon  an  order  directing  the  same  in  the 
case  in  which  the  process  issues. ^°^ 

§19.     Affidavit  and  original  summons  must  precede  order  of  pub- 
lication. 

As  the  suit  is  commenced  by  the  issuance  of  a  summons,"" 
this  should  be  done,  even  though  the  defendant  be  a  non-resi- 

»«Idem.  158.     sees.     3225,     .3226.       Soe    also 

97  Code,  1899,  Ch.  124,  sec.  11.  Wytheville   Ins.   Co.    vs.    Stultz,   87 

98  Code,  1899,  West  Va.  Va.  629,  13  S.  E.  Rep.  77. 

99  Code,  1899,  Ch.  124,  sec.  8.     As  i""  Code,  1887.  Ch.   158.  sec.  3225. 
to  when  a   corporation  may  be  pro-  See  2  Vn.  Law  Resr.  545-548. 
ceeded   against  by  order  of  publica-  loi  Code.   1887.  Cb.  158.  sec.  3225. 
tion  in  Virginia,  sec  Code,  1887,  Cb.  ^«-^  Ante,  sec.  11. 
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dent  beyond  the  reach  of  personal  service/""  and  then  upon 
affidavit  disclosing  the  non-residence  of  the  defendant  or  other 
ground  for  an  order  of  publication  as  provided  by  the  statute/"* 
the  order  of  publication  can  be  entered,  but  not  until  this  has 
been  done. 

§20.     There  can  be  no  personal  decree  against  a  defendant  upon 
whom  process  is  served  only  by  order  of  publication. 

As  we  have  seen  ^"^  the  object  of  the  service  of  process  is  to 
give  the  court  jurisdiction ;  but  this  will  not  authorize  the  court 
to  render  a  personal  decree  against  the  defendant,  unless  there 
is  a  proper  personal  service  thereof  upon  him,  or  a  proper  mem- 
ber of  his  family  at  his  usual  place  of  abode  when  he  cannot 
be  found,  or  when  it  is  properly  posted  at  the  front  door  of 
his  usual  place  of  abode.  When  he  has  been  proceeded  against 
by  order  of  publication  merely  and  he  has  not  entered  his 
appearance  to  the  action,  there  can  be  no  personal  decree  entered 
in  the  cause  against  him,""  nor  can  the  bill  be  taken  for  con- 
fessed."^ 

A  court  has  no  jurisdiction  to  render  any  decree  against 
a  defendant  upon  the  publishing  and  posting  of  an  order  of 
publication,  where  there  is  no  attachment  or  other  proceeding 
in  rem,  where  the  defendant  has  never  appeared  in  the  cause.^°* 

§21.     Personal  service  of  process  on  non-resident  defendants. 

The  Statute  of  West  Virginia  provides  that  "personal  service" 
of  a  summons  may  be  made  on  a  non-resident  of  the  State, 
which  service  shall  have  the  same  effect,  and  no  other,  as  an 
order  of  publication,  duly  posted  and  published  against  him ;  "" 

103  Yates  vs.   Payne,   4  Hen.   and  W.    Va.    738,    11    S.    E.    Rep.    220; 
Munf.    413;    Duguid   vs.   Patterson,  Hall  vs.  Lowther,  22  W.  Va.  570. 
Idem,,  445.  i"?  Barrett   vs.   McAllister,   supra. 

104  Code,    1899,   Ch.    124,   sec.    11;  los  Dillard    vs.     Central    Virginia 
1  Bart.  Ch.  Pr.,  see.  83.  Iron  Co.,  82  Va.  p.  741  in  the  opin- 

105  ,4.«fe,  sec.  13.  ion  of  the  Court;    Raub  vs.   Otter- 
100  O'Brien  vs.  Stephens,  11  Gratt.       back,  89  Va.  645,  16  S.  E.  Rep.  933. 

filO;    Mahany   vs.    Capehart.    15    W.  lonCode,    1899.   Ch.    124,   sec.    13; 

Va.  609;   Barrett  vs.  McAllister.  33       Witten    vs.    St.    Clair,    27    W.    Va. 
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and  the  acknowledgement  or  acceptance  of  the  service  of  a 
summons  by  a  defendant  outside  of  the  State,  has  the  same 
effect.""  This  mode  of  service  under  the  statute  only  applies  to 
natural  persons  and  not  to  corporations.*'*  Service  on  the  lat- 
ter must  be  on  the  proper  person  in  the  State  where  the  suit 
is  brought.**^ 

§22.     How  process  may  be  served  upon  a  corporation  that  has  not 
complied  with  the  requirements  of  statute. 

The  Statute  of  West  Virginia  provides  that  it  shall  be  suffi- 
cient service  of  any  process  on,  or  notice  to  a  corporation  which 
shall  have  been  formed,  or  which  may  be  hereafter  formed  un- 
der, or  which  has  accepted,  the  provisions  of  chapter  54  of  the 
Code,**^  and  which  within  the  time  prescribed  by  section  24 
of  said  chapter,  shall  fail  to  comply  with  the  said  chapter,  if 
a  copy  of  such  process  or  notice  be  delivered  by  a  proper  officer 
or  person  to  any  person  at  or  in  charge  of  its  principal  office  or 
place  of  business ;  '^^  or  as  we  have  already  seen  **°  it  may  be 
proceeded  against  by  order  of  publication. 

§23.     How  process  may  be  served  upon  an  unincorporated  common 
carrier. 

The  Statute  of  West  Virginia  declares  that  in  any  ease 
against  any  common  carrier  (other  than  a  corporation)  for 
any  liability  as  such,  it  shall  be  sufficient  to  serve  any  process 
against  or  notice  to  the  carrier,  on  any  agent,  or  the  driver, 
captain  or  conductor  of  any  vehicle  of  such  carrier,  and  to 
publish  a  copy  of  the  process  or  notice  as  an  order  is  published 
under  the  provisions  of  the  law  authorizing  an  order  of  pub- 

762.     The  same  law  obtains  in  Vir-  Thomas  vs.  Jones,  94  Va.  766,  27  S. 

ginia  except  that  the  service  of  the  E.  Rep.  813. 

summons  must  not  be  made  bj-   a  n"  Smith  &  Wimsalt  vs.  Chilton, 

party  to  the  suit  or  otherwise  inter-  77  Va.  535. 

ested   in  the  subject  matter  thereof.  m  Dillard  vs.  Cent.  Virginia  Iron 

Code,   1887,  Ch.  158.  sec.  3232;   and  Co..  82  Va.  734. 

the   affidavit   of   service    must   show  "-/dem. 

this   fact.     Raub   vs.   Otterback,   89  i"  West  Virginia,  1899. 

Va.    045,    16   S.    E.   Rep.    933.     See  n*  Code,   1899,  Ch.   124,   sec.  8. 

110  Ante,  sec.  18. 
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lication.^^"  This  requires  a  copy  of  the  process  itself  to  be 
published  for  four  successive  weeks  in  a  newspaper  and  posted 
at  the  front  door  of  the  court  house.^"^^ 

§24.     How  an  order  of  publication  is  posted  and  published,  and 
what  the  order  must  state. 

"  Every  order  of  publication  shall  state  briefly  the  object  of 
the  suit,  and  require  the  defendant  against  whom  it  is  entered, 
or  the  unknown  parties  to  appear  within  one  month  after  the 
date  of  the  first  publication  thereof  and  do  what  is  necessary 
to  protect  their  interests.  ^^*  It  shall  be  published  once  a  week 
for  four  successive  weeks  in  some  newspaper  published  in  the 
county  in  which  the  order  is  made  or  directed,  if  one  is  so 
published,  unless  the  Circuit  Court  of  such  coilnty  otherwise 
order ;  and  if  no  newspaper  be  published  in  the  county,  then  in 
such  other  newspaper  as  the  court  may  direct,  or  if  no  one  be 
prescribed,  as  the  Clerk  may  direct.^^° 

The  law  of  Virginia  provides  that  the  order  of  publication 
shall  give  the  abbreviated  style  of  the  suit,  state  briefly  its 
object,  and  require  the  defendant  against  whom  it  is  entered, 
or  the  unknown  parties,  to  appear  within  fifteen  days  after  due 
publication  thereof  and  do  what  is  necessary  to  protect  their 
interests.  ^^^  But  in  that  State,  as  to  corporations,  a  copy  of 
the  process  issued  in  the  case  must  be  published  instead  of  an 
order.  ^^^ 

The  Statute  of  West  Virginia  ^"^  requires  that  the  order  of 
publication  shall  also  be  posted  at  the  front  door  of  the  court 
house  of  the  county  wherein  the  court  is  held,  at  least  twenty 
days  before  the  judgment  or  decree  is  rendered.  And  in  Virginia 
such  order  must  be  posted  by  the  clerk,  at  the  front  door  of  the 
court  house  of  the  county  or  corporation  wherein  the  court  is 
held,  on  the  first  day  of  the  next  county  or  corporation  court 
after  such  order  is  entered. ^^^ 

110  Code,    1899,    Ch.    124,    sec.    9.  120  Code,  1887,  Ch.  158,  sec.  3231. 

The   same    law    exists   in    Virginia.  121  Code,  1887,  Ch.  158,  sec.  3225. 

1  Bart.  Ch.  Pr.  pp.  236,  237.  See  post,  sec.  887. 

i"Code,  1899,  Ch.  124,  sec.  12.  122  Code,  1899,  Ch.  124,  sec.  12. 

118  Code.  1899,  Ch.  124,  see.  12.  123  Code   (Va.),  1887,  sec.  3231. 

119  Code,  1899.  Ch.  124,  sec.  12. 
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§25.     As  to  the  eiffeot  and  the  date  of  the  return  of  the  service  of 
process. 

By  the  common  law,  which  we  follow  in  this  respect,  the  re- 
turn of  an  officer  upon  process  commencing  the  suit  is  con- 
clusive as  between  the  parties  to  the  suit.'"*  Hence  the  return 
can  not  be  contradicted  or  called  in.  question  by  any  of  the 
parties  to  the  suit.'''''  But  the  rule  is  otherwise  if  the  process 
has  been  served  by  a  private  person.'^"  A  return  made  by  a 
private  person  may  be  shown  to  be  false  by  direct  attack  and 
the  facts  therein  stated  may  be  contradicted  by  evidence.'"^  So 
it  may  be  shown  by  parol  evidence  that  the  process  was  served 
on  the  wronji'  person,  as  where  there  are  two  persons  of  the  same 
name,  and  the  officer  executes  it  on  the  wrong  person,  mistaking 
him  for  the  defendant  to  be  served  therewith  '^* 

It  is  usual  and  proper  to  date  the  return,  but  should  this 
not  be  done,  the  presumption  is  that  the  service  was  made 
within  the  time  required  by  law.'^" 

§26.     The  alteration  or  amendment  of  the  procesB. 

The  Statute  of  West  Virginia  ""  provides  that  after  the  issu- 
ance of  process,  it  shall  not  be  altered,  nor  any  blank  therein 
filled  up,  except  by  the  Clerk.  It  can  not  be  amended  by  the  offi- 
cer into  whose  hands  it  is  placed  for  service,'^'  and  if  the  officer 
should  alter  or  amend  it  after  receiving  it  for  service,  the 
altered  or  amended  process  would  be  a  mere  nullity.''^ 

After  a  summons  has  been  served,  there  are  not  many  de- 
fects therein  that  can  be  cured  by  an  amendment  thereof  by  the 
Clerk.  Thus  if  the  Clerk  has  failed  to  sign  it  he  can  not  cure 
the  defect  by  signing  his  name  to  it  after  it  has  been  served ;  ''' 

12*  Stewart  vs.  Stewart,  27  W.  Va.  i-'"  Stanton-Belmont  Co.  vs    Case, 

167;  Rader  vs.  Adamson,  37  W.  Va.  47  W.  Va.  779,  .35  S.  E.  Rep.  851. 

587,  16  S.  E,  Rep.  808;  Slingluff  vs.  i3o  Code,  1899,  Ch.  124,  see.  5. 

Gainer,  49  W.  Va.  7,  37  S.  E.  Rep.  i-ii  White  vs.  Sydenstricker,  6  W. 

771.  Va.  46. 

125  Stewart  vs.  Stewart,  svjira.  ^^'■^  Idem. 

12(1  Peck  vs.  Ch&Ribers,  44  W.  Va.  "s  I^idley  vs.  Bright,  15,  W.  Va. 

276,  ?8  S.  E.  Rep.  706.  779,    and    especially   at   pages    793, 

^rl  Idem  794. 

1 28  Slingluff    vs.    Oniner,    49    W. 
Va.  7,  37  S  E   Kep.  771. 
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nor  can  it  be  amended  after  the  service  so  as  to  change  the  rule 
day  to  which  it  had  been  made  returnable."'' 

The  Statute  of  West  Virginia  "^  allows  the  plaintiff  to  amend 
the  summons  by  inserting  therein  the  true  name  of  the  defend- 
ant, where  there  has  been  a  misnomer.^^"  Inasmuch  as  an 
amendment  of  a  summons  by  the  Clerk,  after  it  has  been  served, 
is  in  effect  to  make  false  the  return  of  the  Sheriff  thereon,^^^  it') 
would  seem  on  principle  that  he  can  make  no  material  amend- 
ment after  the  service,  unless  the  defect  has  been  pleaded  m 
abatement,  as  hereinafter  noticed.^^* 

§27.     Void  and  voidable  process. 

The  courts  make  a  distinction  between  void  and  voidable  proc- 
ess.^^"  The  word  "  void  "  strictly  and  correctly  designates 
that  which  is  a  nullity,  ab  initio,  and  incapable  of  confirmation 
or  ratification  by  any  one,  while  "  voidable  "  means  that  which 
is  marked  by  some  defect,  which,  if  taken  advantage  of,  renders 
the  thing  void ;  but  otherwise  it  is  of  full  force  and  effect.  A 
distinguishing  feature  of  the  words  is,  that  what  is  void  may  be 
successfully  assailed  by  every  one  and  any  one,  while  a  thing 
that  is  voidable  is  valid  as  to  strangers  and  open  to  successful 
attack  only  by  a  party  thereto.""  Voidable  process  will  sup- 
port a  judgment  or  decree  by  default,  until  directly  assailed 
hj  the  defendant  or  his  lawful  representative  in  the  manner 
prescribed  by  law.^*' 

There  are  not  many  instances  in  which  process  commencing 
suit  is  held  to  be  absolutely  void  so  as  to  render  proceedings 
vmder  it  a  mere  nullity,  and  to  be  reached  and  availed  of  by 
mere  strangers  to  the  suit.^^^     Thus  a  summons  otherwise  regu- 

i3<  Ketterman    vs.    Dry    Fork    R.  139  Hickman  vs.  Larkey,  6  Gratt. 

Co.,  48  W.  Va.  606.   37  S.  E.  Rep.  219;  Laidley  vs.  Bright,  15  W.  Va. 

683.  779;    Ketterman   vs.    Dry   Fork    R. 

135  Code,  1899,  Ch.  125,  sec.  14.  Co.,  48  W.  Va.  606.  37  S.  ,E.  Rep. 

136  See    opinion   of   Green,    P.    in  683. 

Laidley  vs.  Bright,   supra,  at  page  ^*o  Alderson    on     .Judicial    Writs 

793.  and  Proc,  pp.  35,  36. 

13' Laidley  vs.   Bright,  supra,   at  1*1  Laidley  vs.  Bright,  sMpra;  Ket- 

page  792.         '  terman  vs.  Dry  Fork  R.  Co.,  supra. 

138  Post,  sec.  28.  i«2  See   opinion   of  Court   in   Am- 

bler vs.  Leath,  15  W.  Va.  681-6^6. 
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lar  is  not  void,  but  only  voidable  because  its  date  is  blank  and 
it  is  not  signed  bv  the  clerk ;  " '  nor  because  it  does  not  run  in 
the  name  of  the  State ;  ^**  nor  because  it  is  returnable  to  a  wrong 
rule  day.'^*^  The  process  commencing  a  suit,  though  in  proper 
form,  emanating  from  a  court  without  jurisdiction  of  the  sub- 
ject matter  will  be  absolutely  void,^''*'  and  no  assent  of  parties 
ill  such  a  case  can  confer  jurisdiction.'*" 

A  variance  between  the  writ  and  declaration  (or  bill  if  the 
suit  be  in  equity)  may  be  amended  at  any  time  before  final 
judgment  (or  decree  if  the  suit  be  in  equity)  if  substantial 
justice  may  be  done  thereby.'^* 

§28.     Amendment  of  process  after  a  plea  in  abatement  thereto. 

The  statute  ^*''  empowers  the  court  to  amend  the  writ  in  any 
case,  where  the  defendant  has  pleaded  in  abatement  any  defect 
in  the  writ  or  return  or  any  variance  in  the  writ  from  the 
declaration.  Construing  this  statute  the  Supreme  Court  of 
Appeals  of  West  Virginia,  in  Laidley's  Adm'r  vs.  Bright's 
Adm'r,'"*"  says :  "  But  it  should  be  observed  that  the  court  is  only 
permitted  to  allow  such  amendments  to  the  writ,  when  the 
defendant  has  been  served  with  process,  has  appeared  and  plead 
ed  in  abatement.  After  such  plea  has  been  disposed  of,  a  new 
process  could  be  issued  and  served  corresponding  with  the  pro- 
posed amended  process,  the  only  effect  of  this  being  to  save 
all  this  trouble,  and  the  defendant  being  actually  in  court,  and 
therefore  knowing  of  this  amendment,  the  statute  wisely  de- 
clares, that  he  need  not  be  formally  served  with  process,  but  he 
shall  be  treated,  as  though  served  with  the  amended  process ; 
and  even  then,  that  this  amendment  under  these  circumstances 
may  not  operate  as  a  surprise  or  injustice  to  the  defendant,  the 
section  we  have  referred  to  says,  it  shall  be  done  only  on  such 

I'ts  Ambler  vs.  Leach,  supra.  1*8  Courson  vs.  Parker,  :59  \Y.  Va. 

1*4  In  opinion  of  Court  at  pp.  691-  521,  20  S.  E.  Rep.  .583. 

695  in  Ambler  va.  Leacb.  supra.  us  Code     1899,    Cb.    125.    see.    15. 

145  Ketterman  vs.  Dry  Dock  R.  The  same  law  exists  in  Virginia. 
Co.,  supra.  In   fact   our   statute   is  taken  from 

146  Laidley  vs.  Bright,  supra,  at  p.  that  of  Virsrinia. 

68.3.  1="  n  W.  Va.  at  p.  793 

n7  Jctem. 
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terms  as  the  court  deems  just.  Thus  careful  has  our  statute 
law  been  in  the  few  eases  in  which  it  permits  a  summons  to  be 
amended." 

As  to  a  misnomer,  no  plea  in  abatement  as  to  the  writ  is 
allowed/^'  but  in  other  eases,  defects  in  the  writ,  when  it  ap- 
pears to  have  been  served  on  the  defendant,  cannot  be  reached 
except  by  plea  in  abatement.^''^  From  our  consideration  of  void 
and  voidable  process  ^^^  and  what  is  hereafter  shown,^'**  if  the 
process  is  so  defective  as  to  render  it  void  or  voidable,  the  defect 
may  be  raised  by  a  motion  to  quash. 

§29.     How  defects  in  the  process  and  its  return  are  reached. 

When  a  cause  is  on  the  docket  and  has  been  called  for  trial 
or  submission,  and  the  defendant  has  not  previously  appeared 
to  the  suit,  either  at  rules  or  in  term,  he  has  a  right  to  object 
that  the  suit  has  not  been  properly  or  legally  matured  for 
trial,^°°  and  in  considering  such  objection  all  the  process,  returns 
and  proceedings  are  necessarily  parts  of  the  record,  and  are  to 
be  looked  into.^^"  If  the  process  commencing  the  suit  is  so 
defective  as  to  render  it  void  or  voidable,  the  defendant  may 
qiiash  the  same  on  his  mere  motion,^'*^  or  if  judgment  or  decree 
by  default  has  been  entered,  the  defect  may  be  reached  by  mo- 
tion to  set  the  same  aside  or  by  appeal  or  writ  of  error.^'* 

Defects  in  the  return  of  the  service  of  the  process  may  be 
taken  advantage  of  by  motion  to  quashj^^"  or  in  the  defendant's 
answer  to  the  plaintiff's  bill.^°"  It  would  seem  to  b^  the  law 
in  West  Virginia  that  if  the  point  is  raised  in  the  case,  on  an 
appearance  made  solely  for  that  purpose,  that  the  suit  is  not 
properly  matured  for  trial,  by  reason  of  any  defect  in  the  writ 
or  its  return,  the  defendant,  if  the  point  is  decided  against  him 

isiCode,  1899,  Ch.  125,  sec.  14.  790,  791;   Hickman  vs.  Larkey,   su- 

15=  Code,  1899,  Ch.  125,  sec.  15.  pra;  Ambler  vs.  Leach,   15  W.  Va. 

^<i3  Ante,  sec.  27.  677.    • 

'^■'iPost,  sec.  29.  158  See  authorities  cited  under  the 

is-'i  Hickman  vs.  Larkey,  6  Gratt.  last  footnote. 

210 ;  Steele  vs.  Harkness,  9  W.  Va.  los  Frazier  vs.  K.  &  M.  R.  Co.,  40 

13.  W.  Va.  224,  21  S.  E.  Rep.  723. 

ISC  Hickman  vs.  Larkey,  supra.  i«o  Price   vs.    Pinnell,    4   W.    Va. 

15- Laidley  vs.  Bright,  17  W.  Va.  296. 
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and  saved  upon  the  record,  niay  still  make  full  defense  to  the 
merits  of  the  cause  thereafter,  without  any  waiver  of  the  defect 
in  the  process  or  its  return  and  have  the  full  benefit  of  the 
point  thus  made,  upon  a  review  of  the  cause  by  an  Appellate 
Court/"  The  position  thus  taken  by  the  Court  of  Appeals  of 
West  Virginia  is  supported  by  decisions  in  several  other 
States/"^  On  the  other  hand,  there  are  very  many  well  con- 
sidered cases  holding  that  if  a  defendant  appear  specially  to 
take  advantage  of  any  error  or  irregularity  in  the  process  or  its 
service,  and  submits  the  question  to  the  court  which  is  decided 
against  him,  though  he  saves  the  benefit  of  the  court's  ruling 
by  exception  of  record,  he  loses  or  waives  such  exception  by 
entering  into  a  trial  of  the  merits  of  the  cause.^*' 

If  the  process  appears  to  have  been  served  on  the  defendant, 
any  mere  defect  in  the  form  of  the  return,  as  where  it  is  against 
a  natural  person  and  it  is  indorsed  by  the  officer  to  whom  it  is 
directed,  "  executed  in  person,"  can  only  be  reached  by  plea 
in  abatement.^** 

§30.     Who  may  take  advantage  of  defect  in  process  or  its  execu- 
tion. 

A  defect  in  the  process  or  its  execution  may  not  only  be 
urged  by  the  party  as  to  whom  such  defect  particularly  relates, 

161  Steele  vs.  Harkness,  9  W.  Va.  199,  29  Pae.  Eep.  668;  Union  Pac. 
13;  Chapman  vs.  Maitland,  22  W.  R.  Co.  vs.  De  Busk,  12  Colo.  294,  20 
Va.  329;  Frazier  vs.  K.  &  M.  R.  Co.,  Pac.  Rep.  752,  13  Am.  St.  Rep.  221 ; 
supra.  Lord.   vs.    Hendriek,    etc.,   Mfg.    Co. 

162  Mullen  vs.  Norfolk  &  N.  C.  13  Colo.  393,  22  Pac.  Rep.  782; 
Canal  Co.  114,  N.  C.  8,  19  S.  E.  Rep.  Walker  vs.  Turner,  27  Neb.  103,  42 
106;  Benedict  vs.  Johnson,  4  S.  Dak.  N.  W.  Rep.  918;  Stephens  vs.  Brad- 
387,  57  N.  W.  Rep.  66;  Miner  vs.  ley,  24  Fla.  201,  3  So.  Rep.  415; 
Francis,  3  N.  Dak.  549,  58  N.  W.  Railroad  Co.  vs.  Guesler,  14  Fla. 
Rep.  343;  State  vs.  Dupre,  46  La.  123;  Kronski  vs.  Missouri  Pac.  R. 
Ann.  47,  14  So.  Rep.  907 ;  Ames  vs.  Co.,  77  Mo.  362.  See  also  the  re- 
Winsor,  19  Pick.   (Mass.)  247.  cent   case  of  C.   &   O.  Ry.    Co.    vs. 

163  Stevens  vs.  Haris,  99  Mich.  Wright,  50  W.  Va.  653,  41  S.  E.  Rep. 
234,  58  N.  W  Rep.  230 ;  Sears  vs.  147 ;  also  Franklin  Ins.  Co.  vs. 
Starbird,  78  Cal.  225,  20  Pac.  Rep.  Hickson,  97  111.  App.  387;  Chicago 
547,  Desmond  vs.  San  Francisco  Ct.,  &  S.  E.  Ry.  Co.  vs.  Kenney,  158  Ind. 
5Q    Cal.    274;    Thayer   vs.    Dove,    8  — ,  62  N.  E.  Rep.  26. 

Blnckf.  find.)  567 ;  Ruby  Chief  Min.  le*  Barksdale  vs.  Neal,  16  Gratt. 

&  Milling  Co.  vs.   Gruiy,    17    Colo.       314. 
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but  by  any  other  defendant  who  may  be  affected  by  the  decree, 
to  be  rendered  in  the  eause.^''^ 

§31.     Amendment  of  the  return  to  the  process. 

There  is  a  great  difference  between  the  amendment  of  the 
return  of  a  summons  and  of  the  writ  by  the  Clerk.^""  The  of- 
ficer's amendment  of  his  return  simply  shows  the  actual  facts, 
as  they  had  always  existed;  and  the  courts  have  been  very 
liberal  in  permitting  the  officer  to  amend  his  return,  as  it 
obviously  promotes  the  ends  of  justice  and  wrongs  no  one.^"' 
The  court  will  always  permit  the  return  on  the  summons,  so  as 
to  accord  with  the  facts,  to  be  amended  at  any  time,  even 
though  the  case  be  in  the  Court  of  Appeals.^*' 

§32.     Alias  process  and  when  it  may  be  issued. 

"  When  an  original  or  first  writ  has  issued,  failed  of  its 
purpose  and  been  returned,  another  one  may  be  issued,  which 
is  termed  and  knovim.  as  an  alias.  If  the  alias  prove  ineffectual 
other  writs  of  like  nature  may  issue  which  are  denominated 
pluries  writs."  ^^'  There  is  no  difference  in  the  form  of  an 
original  and  alias  process,  except  that  after  the  words,  "  We 
command  you,"  there  are  inserted  in  the  latter  the  words, 
"  as  we  have  formerly  done,"  or  "  as  we  have  formerly  com- 
manded you."  ^^°  Whether  or  not  the  omission  of  this  dis- 
tinguishing characteristic  of  an  alias  writ  renders  it  invalid, 
the  authorities  are  not  in  accord ;  "^  but  the  better  opinion  is 
that  it  does  not.^'^  It  is  suggested,  however,  that  these  charac- 
teristic words   be  inserted,   inasmuch  as  the  question  has  not 

i«5  McCoy's   Ex'or    vs.    McCoy,    9  Stone    vs.    Wilson,    10    Gratt.    529 

W.   Va.    443;    Craig   vs.    Sebrell,   9  Wordsworth  vs.  Miller,  4  Gratt.  99 

Gratt.   at  p.   133;    Style  vs.  Laurel  Smith  vs.  Tripplett,  4  Leigh.   590 

Fork  Oil  &  Coal  Co.,  45  W.  Va.  374,  Capehart    vs.    Cunningham,    12    W. 

32  S.  E.  Eep.  227.  Va.  750. 

icoLaidley  vs.  Bright,  17  W.  Va.  mo  Alderson,   .Judicial   Writs  and 

at  p.  792.  Proc,  sec.  90,  p.  154. 

18"  Zdcm.  I'o /rfei?!,  sec.  91. 

les  Idem;  White  vs.  Sydenstricker,  i^i  Idem,  sees.  91,  92. 

6  W.  Va.  46;   State  vs.  Martin, '38  "z/dem. 

W.    Va.    568,    18    S.    E.    Rep.    748; 
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been  determined  by  the  courts  in  either  of  the  Virginias, 
so  far  as  the  author's  examination  of  the  matter  extends. 

The  West  Virginia  courts  hold  that  under  the  statute  of 
that  State  ^^^  no  alias  summons  can  issue  unless  the  original  has 
been  returned  unexecuted."^'*  And  no  alias  summons  can  issue 
where  the  original  has  been  returned  executed."'^ 

Inasmuch  as  an  alias  summons  is  but  the  continuation  of  the 
original,  and  dependent  upon  it,  it  must  stand  or  fall  with  it  -"^ 
so  that  if  the  original  summons  is  quashed,  no  alias  can  lawfully 
issue,  and  if  in  such  case  an  alias  is  issued,  it  should  also  be 
quashed.^^'^ 

If  the  service  and  return  of  the  process  be  void,  an  alias  may 
be  issued."'* 

§33.     The  waiver  of  process  and  the  service  thereof. 

A  defendant  may  appear  in  a  case  for  the  express  purpose 
of  taking  advantage  of  any  defect  in  the  process  commencing 
the  suit,  or  of  a  defective  execution  or  the  non-execution  thereof, 
without  subjecting  himself  to  the  jurisdiction  of  the  court; 
but  if  he  appears  to  the  action  in  any  case  for  any  other 
purpose,  he  places  himself  precisely  in  the  situation  in  which 
he  would  be,  had  the  process  and  its  execution  been  in  all  re- 
spects valid,  and  all  defects  in  the  process  and  its  execution 

173  Code,  1899,  Ch.  124,  sec.  3.  were  taken.  August  27,  1891, 
Same  statute  in  Va.  Code,  1887,  plaintiff  sued  out  an  alias  summons 
Ch.   l.'SS,  sec.  3221.  returnable  to   the  third   Monday   in 

174  Gorman  vs.  Steed,  1  W.  Va.  1.  September,  1891,  which  was  served, 

175  Idem.  and  on  this  last  summons  rules  were 

176  Idem.  But  see  Coffin  vs.  Bell,  taken,  on  2nd  September  and 
22  Nev.   169,  37  Pac.  Eep.  240.  1st    October    rules,    and    the    cause 

177  Idem.  placed   on   docket   at   October   term. 

178  United  States  Blowpipe  Co.  vs.  Held,  that  a  motion  to  quash  the 
Spencer,  46  W.  Va.  590,  33  S.  E.  process,  and  remand  the  cause  to 
Rep.  .342.  rules,    was    correctly    overruled,    as, 

"  Plaintiff,   on  May  9.   1891,  sued  where  previous  writs  have  failed  for 

out  a   summons  returnable  to   third  irregularities,  plaintiff  is  entitled  to 

Monday    in    ]\Tay    when    declaration  alias  writ."     Danville  &   W.   R.   Co. 

was    filed,    and    case    continued    for  vs.  Brown,  90  Va.  340,  18  S.  E.  Rep. 

process,  July  6,  1891,  an  alias  sum-  278. 
mons  was  issued,  on  which  no  rulo3 
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are  thereby  waived.^'"  Thus  an  appearance  by  the  defendant 
and  taking  or  consenting  to  a  continuance  of  the  cause,  is  a 
waiver  of  all  defects  in  the  process  or  its  service.^™  And  filing 
a  plea  or  answer  operates  in  like  manner  as  a  waiver  of  such 
defects/^^  And  if  parties  to  a  suit  make  up  by  consent  the 
pleadings  therein  and  have  it  docketed  in  any  court  having 
jurisdiction  of  the  subject  matter,  this  will  constitute  a  waiver 
of  process  therein  and  of  its  service/*^ 

§34.     The  recitals  in  a  decree  with  reference  to  the  process  com- 
mencing the  suit. 

When  a  decree  has  been  entered  in  a  cause  against  a  non- 
resident defendant  who  has  not  appeared  therein,  a  recital 
in  the  decree  that  the  order  of  publication  was  duly  executed 
as  to  such  defendant,  is  conclusive  that  the  order  was  duly 
made,  published  in  a  newspaper  and  posted  at  the  front  door 
of  the  court  house  as  required  by  law.^^"  But  a  mere  recital 
in  the  decree  that  the  order  of  publication  was  duly  executed 
by  publication  in  a  certain  newspaper  for  four  successive 
weeks,  commencing  and  ending  at  a  specified  time  is  insufil- 
cient,  if  nothing  more  appears  in  the  record  to  show  that  it 
has  been  duly  executed.^** 

n»  Mahany    vs.    Kephart,    15    W.  isa  Craig  vs.  Sebrell,  9  Gratt.  133. 

Va.  609 ;  Burlew  vs.  Quarricr,  16  W.  See  also  Stewart  vs.  Railroad  Co., 

Va.  108;  Hunter's  Ex'rs  vs.  Stewart,  27  W.  Va.  1. 

23   W.  Va.  549;   Ambler  vs.  Leach,  is*  Coal  River  Nav.  Co.  vs.  Webb, 

15  W.  Va.  at  p.-  684;  MeAlexander  3  W.  Va.  438. 

vs.    Huston's   Ex'r,    10   Leigh    486 ;  Where  it  does  not  appear  from  the 

Payne  vs.  Grim,   2  Munf .  297 ;   Tu-  record    whether    process    was    duly 

berville  vs.  Long,  3  H.  and  M.  309 ;  served,  or  order  of  publication  duly 

Harvey  vs.  Skipwith,  16  Gratt.  410;  published  and  posted,  or  not,  except 

A.  &  T>.   R.   Co.  vs.   Peake,   87   Va.  from  the  decree,  which  declares  that 

130,   140,   12  S.  E.  Rep.  348 ;  Totten  "  process  was  duly  served  "  or  "  or- 

vs.    Nighbert,    41    W.    Va.    800,    24  der  of  publication  was  duly  executed 

S  E.  Rep.  627.  as  to  the  defendants,"  it  will  be  pre- 

180  Harvey  vs.  Skipwith,  16  Gratt.  sumed  that  it  was  so  served  or  exe- 
410.  cuted.     But  when  the  record  shows 

181  Jdem.,  and  the  authorities  cited  the  process  or  order  of  publication, 
under  note  179.  and  shows  clearly  that  process  was 

182  Hunter's     Ex'rs     vs.     Stewart,  not   served   or    order   of   publication 
supra.  executed    as    to    any    particular    de- 
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§35.     Time  given  defendant  in  which  to  enter  his  appearance 
after  execution  of  process. 

An  examination  of  the  Statute  of  West  Virginia  ^*^  and  the 
construction  placed  upon  it  by  the  court  shows  that  a  defendant 
has  one  month  ^*'  within  which  to  appear  at  rules  after  the 
bill  has  been  filed.  But  the  appearance  must  be  at  rules  when 
the  appearance  is  in  the  Clerk's  office/^^  except  in  cases  of 
injunctions. ^^^  When  the  cause  is  in  court  the  defendant  may 
appear  and  make  defense  at  any  time  before  final  decree.^*" 

When  the  defendant  is  a  non-resident  he  has  until  the  next 
term  of  the  court  after  the  publication  of  the  order  is  com- 
pleted, within  which  to  enter  his  appearance.^^"  Formerly  tho 
time  was  one  month  after  the  due  execution  of  the  order  of 
publication.^'^ 

In  Virginia  the  cause  may  be  heard  as  to  natural  persons;, 
after  fifteen  days  from  the  due  execution  of  the  order  of  publica- 
tion.^^^  Corporations  have,  in  the  State  of  Virginia  the  usual 
time  to  make  appearance  after  due  publication  of  the  process 
within  which  a  person  properly  served  with  process,  personally, 
within  the  jurisdiction  of  the  court  may  enter  an  appearance. ^°* 

fendant,  such  declaration  in  the  de-  Heatherly,  38  W.  Va.  409,  18  S.  E. 

cree  will  not  raise  such  presumption  Kep.  611. 

as    to    such    defendant.     Styles    vs.  iss /dem. 

Laurel   Fork  Oil  and  Coal   Co.,   45  i89  Cain   vs.   Davisson,   6   W.   Va. 

W.  Va.  374,  32  S.  E.  Rep.  227.  465;  Tracewell  vs.  Boggs,  14  W.  Va. 

185  Code,  1899,  Ch.  125,  sees.  5,  6.  254. 

The  same  law  obtains   in  Virginia.  i9o  Code,  1899,  Ch.  124,  sec.  13. 

Code,  1887,  Ch.  159,  sees.  3239,  3240.  "i  Higginbotham  vs.  Haselden,  3 

183  M.  &  F.  Bank  vs.  Matthews,  3  W.  Va.  266;  McDonald  vs.  McDon- 

W.  Va.  26.  aid,  3  W.  Va.  676. 

18T  Hayzlett  vs.  McMillan,   11  W.  iss  Code  1887,  Ch.  58,  sec.  3232. 

Va.  464 ;    First  Nat.  Bk.  vs.  Hunt-  loa  2   Virginia  Law  Register,   pp. 

ington  Distillery  Co.,  41  W.  Va.  530,  545-548. 
23  S.  E.  Rep.  792 ;  Zell  Guano  Co.  vs. 
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§36.     General  observations  and  principles  with,  reference  to  the 
necessary  or  proper  parties  to  a  suit. 

In  the  logical  order  of  procedure  in  the  institution  of  a  suit 
in  equity,  the  first  question  to  be  determined  is  the  one  of  par- 
ties, though  the  first  step  in  the  actual  commencement  of  the 
suit  in  some  of  the  States  is  (a)  the  issuance  of  the  summons, 
and  the  next  its  service  and  return.  In  beginning  this  treatise 
we  set  out  with  the  actual  rather  than  with  the  logical  order. 
This  was  done  more  from  a  practical  than  from  a  scientific 

{a)    In    Virginia    and    West    Vir- 
ginia, for  instance.     Ante,  sec.  11. 
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consideration,  as  the  settled  and  long-established  principles  of 
equity  pleading  would  place  the  subject  of  parties  at  the  thresh- 
old of  a  work  devoted  entirely  to  the  law  of  pleading;  but  as 
our  labors  here  are  designed  to  embody  a  wider  field  than  this 
single  and  restricted  branch  of  chancery  law,  it  is  not  presented 
in  the  exact  order  that  a  work  devoted  exclusively  to  pleading- 
would  properly  require. 

The  question  of  the  necessary  parties  to  a  suit  in  equity  is 
one  of  prime  importance.^  There  are  certain  general  princi- 
ples applying  here  which  it  would  be  well  to  consider  before 
noticing  the  specific  cases  of  essential  or  necessary  parties. 
The  classification  of  parties  may  be  divided  into  those  denom- 
inated essential  or  necessary,^  and  those  known  as  proper  par- 
ties.' 

And  there  is  a  further  division  which  recognizes  persons  hav- 
ing such  an  interest  in  the  subject  matter  of  the  suit  as  to  come 
under  the  designation  of  formal  parties,*  though  it  seems  to  us 
that  the  second  class  in  many  instances  necessarily  embraces  the 
latter.  An  examination  of  the  decided  cases  and  some  of  the 
treatises  on  equity  pleading,  will  disclose  that  very  frequently 
the  words  "  necessary  "  and  "  proper,"  as  applied  to  the  parties 
to  a  suit,  are  used  interchangeably  or  as  synonymous  with  each 
other.  ^  ISTecessary  parties  include  all  persons,  natural  or  arti- 
ficial *  however  numerous,  materially  interested  either  legally 
or  beneficially  in  the  subject  matter  or  event  of  the  suit  and  who 
must  be  made  parties  to  it,^  and  without  whose  presence  in 
court  no  proper  decree  can  be  rendered  in  the  cause.*     This 

1  Story  Eq.  PI.  (Ninth  Ed.),  sec.  Board,  173  111.  196,  50  N.  E.  Rep. 
72.  658. 

2  Shipman  on  Equity  Pleading,  19.  ^  Rexroad  vs.  McQuain,  18  W.  Va. 

3  Idem,  36.  32 ;  Lynchburg  Iron  Co.  vs.  Taylor, 
*Idem,   36.     See  Hill  vs.  Maury,       79  Va.  671;  Clark  vs.  Long,  4  Rand. 

21  W.  Va.  162.  451;    Yost  vs.  Porter,   80  Va.   855; 

:Hill  vs.  Proctor,  10  W.  Va.  59;  Hallett  vs.  Hallett,  2  Paige,  Ch.  15, 

Mitchell     sheriff   vs.    Chancellor,   14  2  L.  Ed.  793 ;  Robinson  vs.  Howe,  35 

W.  Va.   22;    Sheppard  vs.   Stark,  3  Fla.  73,  17  So.  Rep.  368;  Christian 

Munf.  29;   Burlew  vs.  Quarrier,   16  vs.  A.  &  C.  R.  Co.,  133  U.  S.  232, 

W.   Va.   103;   Chapman  vs.  P.  &  S.  33  L.  Ed.  589. 

R.  R.  Co..  18  W.  Va.  184.  s  Rexroad  vs.  McQuain,  supra;  Si- 

6  Knopf  vs.  Chicago  Real  Estate  mon  vs.  Ellison,  90  Va.  157,  17  S.  E. 
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rule  is  inflexible,  yielding  only  when  the  allegations  of  the  bill 
disclose  a  state  of  case  so  extraordinary  and  exceptional  in 
character  as  that  it  is  practically  impossible  to  make  all  parties 
in  interest  parties  to  the  bill,  and,  further  that  others  are  made 
parties  who  have  the  same  interest  as  have  those  not  brought 
in,  and  are  equally  certain  to  bring  forward  the  entire  merits  of 
the  controversy  as  would  the  absent  persons.^  This  cardinal 
principle  governing  as  to  parties  to  suits  in  equity  is  founded 
upon  the  broad  and  liberal  doctrine  that  courts  of  equity  de- 
light to  do  complete  justice  by  determining  the  rights  of  all  per- 
sons interested  in  the  subject  matter  of  litigation,  so  that  the 
performance  of  the  decree  rendered  in  the  cause  may  be  per- 
fectly safe  to  all  who  are  required  to  obey  it,  and  that  further 
litigation  touching  the  matter  in  dispute  may  be  prevented.^" 
On  the  other  hand,  persons  wholly  without  any  interest  in  the 
subject  matter  of  the  suit  are  neither  necessary  nor  proper 
parties  thereto.^'^  The  rule  is  fundamental  that  no  person  can 
maintain  a  suit  respecting  a  subject  matter  with  reference  to 
which  he  has  no  interest,  right  or  duty,  either  personal  or  fidu- 
ciary.^^ 

While  necessary  parties  are  manifestly  proper  parties,^^  the 
converse  of  this  does  not  obtain.        There  are  many  cases   in 

Rep.   836;    Brown  vs.  Knapp,  7   W.  party."     Bailey  vs.  Inglee,  2  Paige, 

Va.  768;  Donahoe  vs.  Fackler,  8  W.  Ch.  278,  2  Law.  Ed.  905  and  note. 

Va.  249 ;  Morris  vs.  Peyton,  10  W.  o  Knopf,  vs.  Chicago  Real  Estate 

Va.  1;  Lyman  vs.  Thompson,  10  W.  Board,    supra.      See    Story    Eq.    PI. 

Va.  427;    Hatch  vs.  Calvert,   15  W.  (9th   ed.),  sees.   142-147. 

Va.  90;  McCoy  vs.  Allen,  16  W.  Va.  lo  Yost  vs.  Porter,  supra;  Hallett 

724;    Morgan   vs.   Blatchley,    33   W.  vs.  Hallett,  2  Paige  15,  2  Law.  Ed. 

Va.    155,    10   S.   E.    Rep.   282;    L.  &  793. 

N.  E.  Co.  vs.  I.  C.  R.  R.  Co.,  174  n  Barr  vs.  Clayton,  29  W.  Va. 
111.  448;  51  N.  E.  Rep.  824.  256;  Chapman  vs.  P.  &  S.  R.  R.  Co., 
"  A  person  is  a  necessary  party  to  18  W.  Va.  184;  Hill  vs.  Maury,  21 
a  suit  when  no  decree  in  relation  to  W.  Va.  162;  Lynchburg  Iron  Co.  vs. 
the  subject-matter  of  litigation  can  Taylor,  79  Va.  671. 
be  made  until  he  is  properly  before  i-  Baxter  vs.  Baxter,  43  N.  J.  Eq. 
the  court  as  a  party;  or  where  the  82,  10  Atl.  Rep.  814;  Ashly  vs.  Ash- 
defendants  in  the  suit  have  such  an  ly,  39  La.  Ann.  105,  1  So.  Rep.  282. 
interest  in  having  such  person  before  13  Hill  vs.  Proctor,  10  W.  Va.  60 ; 
the  court  as  would  enable  them  to  Xorris  vs.  Lemen,  28  W.  Va.  316 ; 
make  the  objection  if  he  were  not  a  Meek  vs.   Spracher,  87  Va.   162,   12 

S.  E.  Rep.  397. 
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which  certain  persons  may  be  properly  made  parties  to  the  suit 
who  are  not  necessary  or  essential  parties  thereto." 

A  proper  party  is  defined  to  be  a  party  whose  interests  are 
so  related  to  the  subject  matter  of  a  suit,  that  they  may  be 
conveniently  settled  therein,  but  whose  presence  as  such  party 
is  not  indispensable  to  the  determination  of  the  particular  mat- 
ter before  the  court  and  essential  to  its  jurisdiction  to  that  end/^ 
And  "  persons  are  not  improper  defendants  who  are  so  connect- 
ed with  the  case  made  as  to  be  directly  interested  in  obtaining  or 
resisting  the  specific  relief  asked  in  the  bill  or  given  in  the  de- 
cree, such  as  claimants,  by  written  executory  contract,  of  pa.rt  of 
the  personal  property  mentioned  in  a  deed  of  trust  in  contro- 
versy." " 

Formal  or  nominal  parties  are  those  who  have  no  interest  in 
the  particular  q\iestion  involved  in  the  suit,  but  do  have  an 
interest  in  the  subject  matter  thereof  and  which  may  be  con- 
veniently settled  in  the  suit,^'  and  may  be  made  parties  or  not 
at  the  option  of  the  plaintiff,  if  a  decree  can  be  rendered  in  the 
suit  without  prejudice  to  the  rights  of  the  essential  parties  to 
the  cause.^* 

It  follows  from  this  classification,  that  necessary  parties 
must  he  made  parties  to  the  suit;^^  proper  parties  must  be 
made  parties,  if  it  be  practicable  to  do  so,  in  order  that  there 
may  be  an  end  of  litigation,^"  and  that  formal  or  nominal  parties 
may  be  made  at  the  option  of  the  plaintiff  unless  their  omission 
would  be  detrimental  to  the  rights  of  others.  ^^ 

"Lynchburg  Iron  Co.  vs.  Tayloe,  583;  Barney  vs.  Latham,  103  U.  S. 

79  Va.  671;  Barney  vs.  Latham,  103  214. 

U.    S.    214;    Elsberry    va.    Seay,    83  i9  See      authorities      hereinbefore 

Ala.   614,   3   So.   Eep.   804;    Stewart  cited  under  this  section. 
vs.  Ludwick,  29  Ind.  230.  20  Chadbourne   vs.   Coe,    10   U.   S. 

153  Desty's  Fed.  Proe.   (9th  ed.),  App.  78,  51  Fed.  Rep.  479,  2  C.  C. 

1761,  and  authorities  there  cited.  A.  327. 

16  Zell   Guano  Co.  vs.   Heatherly,  21  Story  Eq.  PI.,  sec.  229. 

38  W.  Va.  409,  18  S.  E.  Rep.  611.  In  California  vs.  Southern  Pacific 

17  Shipman  on  Equity  Pleading,  R.  Co.,  159  U.  S.  229,  15  Sup.  Ct. 
36.  Rep.   591.   39   L.  Ed.   683,   which  is 

18  Baker  vs.  Rowan,  2  Stew,  and  quoted  with  approval  in  Moore  vs. 
P.  361;  Starn  vs.  Fan,  17  111.  App.  Jennings,  47  W.  Va.  181.  34  S.  E. 
491 ;  Morgan  vs.  Rose,  22  N.  J.  Eq.  Rep.   797,  the  judge,  in  the  course 
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§37.     The  character  and  extent  of  interest  determining  the  ques- 
tion of  parties. 

There  is  no  precise  or  universal  test  by  which  to  determine 
when  the  interest  of  a  person  is  such  as  to  make  him  a  neces- 
sary or  proper  party  to  a  suit ;  ^"  further  than  that  it  must  not  be 


of  his  opinion,  saysr  "When  an 
original  cause  is  pending  in  this 
court,  to  be  disposed  of  here  in  the 
first  instance,  and  in  the  exercise  of 
an  exceptional  jurisdiction,  it  does 
not  comport  with  the  gravity  and 
the  finality  which  should  character- 
ize such  an  adjudication  to  proceed 
in  the  absence  of  parties  whose 
rights  would  be  in  effect  determined, 
even  though  they  might  not  be  tech- 
nically bound  in  subsequent  litiga- 
tion in  some  other  tribunal."  Wil- 
son vs.  Kiesel,  164  U.  S.  248,  17  Sup. 
Ct.  124,  41  L.  Ed.  422;  New  Or- 
leans Water  Works  Co.  vs.  City  of 
New  Orleans,  164  U.  S.  471,  l7  Sup. 
Ct.  161,  41  L.  Ed.  518;  Story  vs. 
Livingston,  13  Pet.  359,  10  L.  Ed. 
200;  Conn.  vs.  Penn,  5  Wheat.  424, 
5  L.  Ed.  125.  "  The  want  of  proper 
parties  to  a  bill  is  a  good  defense  in 
equity, —  at  least  until  the  new  par- 
ties are  made,  or  a  good  reason 
shown  why  they  are  not  made.  At 
law  a  plea  of  the  like  nature  is  some- 
times a  good  defense  in  bar,  and  is 
sometimes  only  a  matter  in  abate- 
ment. But  the  plea  of  equity  is  of 
a  far  more  extensive  nature  than  at 
law,  and  it  often  applies  when  the 
objection  at  law  would  not  have 
the  slightest  foundation.  .  .  . 
But  courts  of  equity  frequently 
require  all  persons  who  have  re- 
mote and  future  interests  or  equit- 
able interests,  or  equitable  in- 
terests only,  or  are  directly  af- 
fected by  the  decree,  to  be  made 
parties;  and  they  will  not  if  they 
are  within  the  jurisdiction,  and  ca- 


pable of  being  made  parties,  pro- 
ceed to  decide  the  cause  without 
them.  ...  It  is  the  great  ob- 
ject of  courts  of  equity  to  put  an 
end  to  litigation,  and  to  settle,  if 
possible,  in  a  single  suit,  the  rights 
of  all  parties  interested  or  affected 
by  the  subject-matter  in  contro- 
versy." 2  Story  Eq.  Jur.,  sec.  1526. 
See  also  Story  Eq.  PI.,  see.  72.  "  A 
person  may  be  affected  by  the  de- 
mands of  the  plaintiff  in  a  suit, 
either  immediately  or  '  consequen- 
tially. Where  a,  person  is  in  the 
actual  enjoyment  of  the  subject-mat- 
ter, or  has  an  interest  in  it,  either 
in  possession  or  expectancy,  which 
is  likely  either  to  be  defeated  or  di- 
minished by  the  plaintiff's  claims, 
he  has  an  immediate  interest  in  re- 
sisting the  demand,  and  all  persons 
who  have  such  immediate  interests 
are  necessary  parties  to  the  suit ; 
but  there  may  be  other  persons,  who, 
though  not  immediately  interested 
in  resisting  the  plaintiff's  demands, 
are  yet  liable  to  be  affected  by  them 
consequentially,  because  the  success 
of  the  plaintiff  against  the  defend- 
ants who  are  immediately  interested 
ma^  give  those  defendants  a  right 
to  proceed  against  them  for  the  pur- 
pose of  compelling  them  to  make 
compensation,  either  in  the  whole 
or  in  part,  for  the  loss  sustained. 
The  persons  who  are  consequentially 
liable  to  be  affected  by  the  suit  must 
frequently  also  be  made  parties  to 
it."  1  Daniel  Ch.  PI.  and  Prac.  246. 
22  Story  Eq.  PI.,  sec.  76;  Fitz- 
gibbon  vs.  Barry,  78  Va.  755. 
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a  future  and  very  uncertain  and  contingent  interest.  ^^  As  to 
the  nature  of  the  interest  it  is  not  material  whether  it  be  legal 
or  equitable,  or  present,  direct  and  immediate,  so  it  be  some 
fixed  interest,  that  may  be  affected  or  bound  by  the  decree  to  be 
rendered  in  the  cause.  ^■'  It  is  not  always  necessary,  however, 
that  the  interest  of  absent  parties  may  be  affected  prejudicially 
by  the  decree  sought  by  the  suit,  in  order  that  they  may  be 
brought  before  the  court  as  parties  thereto.  It  will  be  a  suffi- 
cient cause  for  making  them  parties  if  persons  already  before 
the  court  be  subjected  to  undue  inconvenience,  or  to  danger  of 
loss,^^  or  to  future  litigation,^"  or  to  a  liability  under  the  decree, 
more  extensive  and  direct,  than  if  the  outstanding  parties  were 
before  the  court.  ^^  It  is  a  firmly  settled  general  principle,  that 
courts  of  equity  will  not  afford  relief,  when  the  owner  or  holder 
of  the  legal  interest  or  title  of  the  subject  of  suit  is  not  a  party 
to  the  cause,^^  although  he  may  have  no  beneficial  interest  there- 
in,^" so  that  the  legal  right  may  be  bound  by  the  decree  of  the 
court.  ^°  Thus,  where  one  voluntarily  guarantees  the  payment 
of  a  bond,  unknown  to  the  obligors,  to  a  person  who  receives 
it  ID  payment  of  a  debt  and  afterwards  pays  the  amount,  the 
person  so  guaranteed  and  so  receiving  the  bond  in  payment  is  a 
necessary  party  in  a  suit  by  the  guarantor  to  recover  the  sum 
paid  from  the  obligors,  as  the  guarantor  is  regarded  as  having 
the  equitable  interest  in  the  bond,  and  the  person  guaranteed 
must  be  made  a  party  in  order  that  his  legal  title  may  be  bound 
by  the  decree.^^  If,  however,  the  holder  of  the  legal  title  of 
the  subject  matter  of  litigation  has  a  mere  nominal  title,  and 

23  Fitzgibbon   vs.    Barry,    78    Va.  bridge,  44  W.  Va.  248,  28  S.  E.  Rep. 

755;  New  vs.  Bass,  92  Va.  383,  23  702;    Williamson  vs.  Jones,  43   W. 

S.  E.  Rep.  747;  Merritt  vs.  Merritt,  Va.  562,  27  S.  E.  Rep.  411,  38  L.  R. 

43  N.  J.  Eq.   11,   10  Atl.  Rep.  835.  A.  695,  64  Am.  St.  Rep.  891;  Turk 

2*  Story   Eq.    PI.     (9th   ed.),    sec.  vs.  Skiles,  38  W.  Va.  404,  18  S.  E. 

137.  Rep.  561;  Gardner  va.  Kelso,  80  Ala. 

25  Turk  vs.  Skiles,  38  W.  Va.  404,  497. 

18  S.  E.  Rep.  561,  in  the  opinion  of  29  Lynchburg  Iron  Co.  vs.  Taylor, 

the  Court.  79  Va.  671. 

26  Idem.  30  Idem. 

27  Story  Eq.  PI.,  sec.  138.  31  Carter   vs.    Jones,    5    Ired.   Eq. 

28  Chapman  vs.  P.  &  S.  R.  R.  Co.  196,  49  Am.  Dec.  425. 
18  W.  Va.   184;   Ma.xwell  vs.   Bur- 
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no  interest  whatever  in  the  suit,  it  is  not  necessary  to  make  him 
a  party. "^  Thus  a  suit  in  equity  for  the  breach  of  a  com- 
missioner's bond  payable  to  the  State,  may  be  maintained  in  the 
name  of  the  party  injured  by  such  breach,  without  making  the 
State  a  party  to  the  suit,'^  though  at  law  it  is  otherwise.'** 

It  is  not  all  persons  who  have  an  interest  in  the  subject 
matter  of  the  suit,  but,  in  general,  those  only  who  have  an  inter- 
est in  the  object  of  the  suit,  who  are  ordinarily  required  to  be 
made  parties  to  it.'"' 

§38.     Parties  plaintiff,  their  interest  and  right  to  relief. 

In  order  to  enable  a  party  to  maintain  a  suit  in  equity  as  a 
plaintiff  therein,  he  must  not  only  have  an  interest  in  the 
subject  matter,  or  event  of  the  suit,''^  but,  as  a  general  rule,  he 
must  be  the  real  party  in  interest  or  beneficiary,^'  and  must 
be  entitled  to  the  relief  sought  by  the  bill.^*  A  suit  in  equity 
can  not  be  brought  in  the  name  of  a  party  who  has  parted  with 
his  interest  in  the  subject  matter,  though  he  may  still  hold  the 
legal  title,  for  the  use  of  another,  as  may  sometimes  be  done  at 
law,  without  making  the  beneficiary  a  party.'"  An  assignee 
cannot  carry  on  a  suit  in  equity  in  the  name  of  the  assignor 
without  making  himself  a  party  to  the  suit.*"  Indeed,  the  usual 
and  better  practice  requires  the  suit  to  be  brought  in  the  name  of 
the  beneficiary,  who  holds  the  equitable  and  substantial  title 

32  Brooks  vs.  Miller  29  W.  Va.  821;  Rogers  vs.  Traders'  Ins.  Co.,  6 
499,  2  S.  E.  Rep.  219.  Paige  585,  3  Law.  Ed.  1111. 

33  Idem.  38  Barr  vs.  Clayton,  supra;  Gaston 

34  Idem.  vs.  Plum,  supra;  Grist  vs.  Forehand, 

35  Story  Eq.  PI.,  see.  72.  supra. 

36  Barr  vs.  Clayton,  29  W.  Va.  39  Grove  vs.  Judy,  swpra;  McClas- 
256;  Gaston  vs.  Plum,  14  Conn.  344;  ky  vs.  O'Brien,  supra:  Kellam  vs 
Grist  vs.  Forehand,  36  Miss.  69.  Sayre,  supra ;  Ploman  vs.  Riddle,  14 

37  Grove  vs.  Judy,  24  W.  Va.  294  Ala.  169,  48  Am.  Dec.  92. 

and  298:   McClaskey  vs.  O'Brien,  16  *»  Ploman  \'B.  Riddle,  supra,  citing 

W.   Va.  794;   Kellam  vs.   Sayre,  30  Field    vs.    Maghee.    5    Paige,    .540; 

W,  Va.  198    3  S.  E.  Rep.  589;  Wol-  Rogers  vs.   Traders'   Insurance  Co., 

verton   vs.    Taylor   &   Co.,    157    111.  6  Id.   584;   Sedgwick  vs.  Cleveland, 

485.   42  N.  E.  Rep.   49;   Smith  vs.  7  Id.  287;  Coal  vs.  Mildred,  3  Har. 

Brittenham,   109  111.  540;  Field  vs.  and  J.  278. 
Maghee,   5  Paige  539,   3  Law.   Ed. 
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and  right  to  the  subject  of  litigation."^  So  when  a  party  is 
a  mere  nominal  trustee  for  another,  he  has  no  such  interest  as 
will  enable  him  to  maintain  a  suit  without  joining  the  cestui 
que  trust  as  a  plaintiff,  who  is  the  real  party  in  interest,  or 
making  him  a  defendant  to  the  suit ;  *"  unless  he  be  a  trustee  in 
a  deed  of  trust  given  to  secure  the  payment  of  a  debt,  when  he 
*may  file  a  bill  in  his  own  name,  to  ascertain  the  true  state  of 
the  indebtedness  before  advertising  to  sell  the  property  to  pay 
off  the  indebtedness  to  secure  which  the  deed  of  trust  was 
given.  *^  As  equity  regards  substance  rather  than  form,**  and 
the  real  parties  rather  than  those  possessing  mere  nominal  rights 
and  interests,  it  follows  as  a  matter  of  course,  that  the  party 
holding  the  substantial  interest  in  the  subject  of  litigation  may 
maintain  a  suit  in  equity  though  the  legal  title  thereto  may  be 
in  another.*^  But  in  such  a  case  the  holder  of  the  naked  legal 
right  or  title  should  be  before  the  court  as  a  defendant,  if  he 
has  not  united  with  the  beneficiary  as  plaintiff.*" 

When  it  appears  from  the  face  of  the  bill  that  the  plaintiff 
has  no  interest  in  the  subject  matter  of  the  suit,  the  objection 
may  be  made  by  demurrer ;  *'  but  if  it  does  not  so  appear,  the 
objection  may  be  raised  by  plea  or  at  the  hearing.*^  But  if 
objection  is  not  taken  until  the  hearing,  if  it  appears  from  the 
record  that  the  plaintiff  has  any  interest  in  the  subject  matter 
of  the  suit,  and  a  decree  is  rendered  for  the  plaintiff,  the  Ap- 
pellate Court  will  not  reverse  the  decree  because  such  interest 
is  not  stated  in  the  bill.*'     If  it  be  doubtful  whether  or  not  a 

*i  Wolverton  vs.  Taylor  <t  Co.,  su-  p.  583  in  the  opinion  of  Snyder,  J. ; 
pra;  Smith  vs.  Brittenham,  supra;  Sturm  v.  Fleming,  22  W.  Va.  in  the 
Field  vs.  Maghee,  supra;  Rogers  vs.  opinion  of  the  court;  post.  §  892. 
Traders'  Ins.  Co.,  supra.  See  note  45  National  Park  Bank  vs.  God- 
to  Field  vs.  Maghee,  2  Law.  Ed.  N.  dard,  131  N.  Y.  494,  30  N.  E.  Rep. 
Y.  Ch.  Rep.  at  page  821;  /dem  at  p.  566;  Castleman  vs.  Berry,  86  Va. 
1112.  604,  10  S.  E.  Rep.  884;  Fleming  vs. 

*2  Malin  vs.   Malin,   2  John.,   Oh.  Holt,  supra. 
238,    1   Law.   Ed.    361;    Nichols   vs.  ibidem. 

Williams,  22  N.  J.  Eq.  64 ;  Fleming  *^  Coffman  vs.  Sangston,  21  Gratt. 

vs.  Holt,  12  W.  Va.  143.  263. 

*3  Pendleton  vs.  Bower,  49  W.  Va.  *^  Idem. 

146,  38  S.  E.  Rep.  487.  *s>  Idem. 

i*  Martin  vs.  Smith,  25  W.  Va.  at 
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person  has  such  an  interest  in  the  subject  matter  of  the  suit  as  to 
make  him  a  necessary  party,  the  safe  and  advisable  rule  is  to 
make  him  a  party,  as  the  court  may  withhold  its  decree  in  his  ab- 


§39.     Suit  in  the  name  of  one  plaintiff  on  behalf  of  himself  and 
others. 

The  rule  requiring  all  parties  interested  in  the  subject 
matter  or  object  of  the  suit  to  be  made  parties,  however  nu- 
merous, is  relaxed  when  its  observance  becomes  extremely  diffi- 
cult or  inconvenient,'^^  and  a  person  holding  a  common  interest 
with  numerous  others  may  sue  in  his  own  name  in  behalf  of 
himself  and  such  other  persons  without  joining  them  in  the 
suit.^^  Thus  one  residuary  legatee  may  file  a  bill  in  behalf  of 
himself  and  all  others  standing  in  the  same  situation,^^  and  it 
is  not  necessary  to  make  them  all  actual  parties  to  the  suit.^* 
So  where  property  is  held  by  a  trustee  for  a  voluntary,  unin- 
corporated association,  the  members  of  a  committee,  appointed 
to  look  after  the  trust,  may  sue  on  behalf  of  themselves  and  all 
other  members  of  the  association ;  ^°   and  so  too,  a  tax-payer 

60  Donahue  vs.  Tackier,  21  W.  Va.  Eastern  E.  K.  Co.,  40  N.  H.  548, 
124.  77  Am.  Dec.  732;  Vann  vs.  Hargett, 
01  Hallett  va.  Hallett,  2  Paige,  Ch.  2  Dev.  and  Bat.  Eq.  31,  32  Am.  Dec. 
15,  2  Law.  Ed.  793.  689.  A  decree  in  equity  upon  a  bill 
62  Hallett  vs.  Hallett,  supra;  Eg-  brought  by  several  plaintiffs  on  be- 
berts  vs.  Wood,  3  Paige,  Ch.  517,  24  half  of  a  greater  number  having  a 
Am.  Dec.  236.  joint  and  equal  interest  in  the  sub- 
When  the  parties  interested  are  ject  of  the  action,  will  bind  the  per- 
numerous,  and  the  suit  is  for  an  ob-  sons  who  are  not  parties  to  the  bill, 
ject  common  to  all  of  them,  some  bo  far  as  to  determine  the  validity 
of  the  body  may  maintain  u,  bill  in  of  their  claims  as  a  just  demand, 
equity  in  behalf  of  themselves  and  but  such  parties  will  not  be  bound 
others  having  a  like  interest;  but  by  an  account  taken  in  the  action, 
in  all  cases  where  one  or  a  few  indi-  until  they  have  been  allowed  an  op- 
viduals  of  a  larger  number  insti-  portunity  to  be  heard.  Vann  vs. 
tute  a  suit  on  behalf  of  themselves  Hargett,  supra. 
and  others,  they  must  expressly  03  Hallett  vs.  Hallett,  supra. 
state  in  their  bill  that  it  is  filed  as  64  Jdem. 

well  on  behalf  of  other  members  of  65  Guilfoil  vs.  Arthur,  158  111.  600, 

the  body  as  of  those  who  are  really  41  N.  E.  Rep.  1009. 
made      complainants.      Marsh      vs. 
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may  sue  on  behalf  of  himself  and  all  others  similarly  situated, 
to  restrain  the  collection  of  a  tax  illegally  levied/"  So  one 
member  of  a  voluntary  unincorporated  association  may  sue 
another  member,  on  behalf  of  himself  and  for  the  benefit  of 
all  the  other  members  of  such  association,  for  an  accounting  and 
the  payment  of  all  moneys  collected  by  the  defendant  belonging 
to  the  association,  and  for  any  other  proper  relief  against  such 
defendant/'  And  likewise,  a  member  of  a  church,  an  unin- 
corporated society,  the  members  of  vs^hich  are  too  numerous  for 
their  all  suing,  may  sue  on  behalf  of  himself  and  the  other 
members  for  a  debt  due  the  church/* 

§40.    Necessary  and  proper  parties,  plaintiff  and  defendant,  in 
different  matters  of  equity  jurisdiction. 

It  is  important  to  note  that  in  a  court  of  equity,  the  same 
person,  acting  in  different  capacities,  may  be  both  a  plaintiff  and 
a  defendant  in  the  same  suit,  which  is  not  permissible  at  law."' 

"  At  law,  a  disputed  issue  alone  is  contested ;  the  immediate 
disputants  alone  are  bound  by  the  decision,  and  they  alone  are 
proper  parties  to  the  action.  In  equity,  a  decree  is  asked, 
and  not  a  decision  only;  and  it  is  therefore  requisite  that  all 
persons  should  be  before  the  court  whose  interest  may  be  affected 
by  the  proposed  decree,  or  whose  concurrence  is  necessary  to 
a  complete  arrangement.  The  same  reason  which  requires  that 
the  immiediate  disputants  be  the  only  parties  at  law  also  re- 
quires their  arrangement  as  parties  plaintiff  and  defendant,  so 
that  all  the  plaintiffs  shall  support  one  side,  and  all  the  de- 
fendants the  other  side,  of  the  question  in  issue.  In  equity,  it 
is  only  requisite  that  the  interests  of  the  plaintiffs  be  consistent, 
and  it  is  immaterial  that  the  defendants  are  in  conflict  with 

o'McClung  vs.  Livesay,  7  W.  Va.  Evans,   4  Leigh,  223;   Sangston  vs. 

329 ;  Williams  vs.  County  Court,  26  Gordon,  22  Gratt.  764. 

W.  Va.  488,  53  Am.  Rep.  94;  Car-  58  Perkins  vs.  Siegfried,  supra. 

ruthers  vs.  Board  of  Education,  16  o^  Swearinger    vs.    Steers,    49    W. 

W.  Va.  527.  Va.  312,  38  S.  E.  Rep.  510;  Cann  vs. 

"T  Coffman  vs.  Sangston,  21  Gratt.  Cann,  40  W.  Va.  Ici8,  20  S.  E.  Rep. 

263;   Perkins  vs.   Siegfried,   97   Va.  910;    Sweetland  vs.   Porter,   43   W. 

449,  34  S.  E.  Rep.  64 ;  Berkshire  vs.  Va.  189,  27  S.  E.  Rep.  352. 
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each  other,  or  that  some  of  their  claims  are  identical  with  those 
of  the  plaintiff."  '"> 

As  to  who  should  or  may  be  a  necessary  or  proper  party 
to  a  suit  in  any  particular  matter  of  equity  jurisdiction,  and 
which  is  of  great  practical  importance  to  the  student  and 
practitioner,  will  be  considered  under  distinct  sections,  em- 
bodying in  the  same  section  both  the  plaintiff  and  the  defend- 
ant ;  though  in  the  light  of  the  principles  already  announced  the 
question  as  to  who  may  be  a  plaintiff  will  be  of  easy  solution, 
so  that  the  chief  question  usually  arising  will  be  that  of  the 
sufEciency  of  the  bill  as  to  the  necessary  or  proper  parties  de- 
fendant.  Keeping  this  in  mind,  we  shall  consider,  under  dis- 
tinct  section-titles,  who  may  be  necessary  and  proper  parties, 
plaintiff  and  defendant,  to  a  suit  in  many  different  and  various 
matters  that  may  be  the  subject  of  equity  jurisdiction,  both 
concurrent  and  exclusive.®^ 

§41.     In  matters  of  abatement,  whether  as  to  purchase  money  or 
otherwise. 

One  who  has  purchased  land  by  the  acre,  and  there  is  a  ma- 
terial deficiency  in  the  quantity  of  land  so  purchased,*^  niay 
bring  suit  to  have  the  purchase  money  abated,*^"  and  this,  too, 
though  he  has  paid  all  the  purchase  money  which  constituted 
the  contract  price  of  the  sale  of  the  land  to  him."*  But  to 
authorize  one  to  complain  of  such  deficiency,  and  obtain  relief  in 
a  court  of  equity,  the  sale  must  have  been  by  the  acre  and  not 
in  gross,°°  and  especially  in  the  absence  of  fraud,  misrepre- 
sentation or  mistake.*"     But  where  these  latter  facts  are  made 

80  Meek  vs.  Spracher,  87  Va.  162,  trine  of  our  courts;   yet  his  right 

12  S.  E.  Rep.  397.  to  such  relief  must  depend  upon  the 

"18603.37-39.  equity    of    his     ease."     Idem.     See 

62  Hogg,  Eq.  Princp.,  see.  12,  p.  21.  Koger  vs.  Kane,  5  Leigh,  606. 

63  Keyton  vs.  Brawford,  5  Leigh  ei  Kelly  vs.  Riley.  22  W.  Va.  247. 
39.  "  The  right  of  a  vendee  of  land  65  Reed  vs.  Patterson,  7  \V.  Va. 
to  have  an  injunction  to  protect  him  263. 

from  the   payment  of  the  purchase  6  6  Reed     vs.     Patterson,     supra; 

money,  upon  proof  of  an  actual  out-  Crislip  vs.  Cain,  19  W.  Va.  442,  syl. 

standing   superior   title   in   a   third  20. 
person,  is  now  the  established  doc- 
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to  appear,  the  party,  in  most  cases,  has  a  right  to  relief  as  a 
plaintiff  in  a  court  of  equity."' 

Where  land  has  been  conveyed  by  the  acre  by  a  vendor,  and 
by  mutual  mistake  of  fact,  the  conveyance  transfers  more  land 
than  the  vendee  bargained  for  or  paid  for,  such  vendor  may 
maintain  a  bill  as  plaintiff  in  a  court  of  equity,  to  recover  com- 
pensation for  such  excess  of  land  so  conveyed  by  him."' 

As  to  parties,  either  plaintiff  or  defendant,  to  suits  to 
abate  purchase  money  or  to  recover  for  an  excess  in  the  quantity 
of  land  sold,  an  examination  of  the  authorities  discloses  that 
they  must  usually,  if  not  always,  be  the  persons  who  are  the  im- 
mediate parties  to  the  contract,  or  have  such  an  interest  in  the 
object  or  result  of  the  suit  that  they  must  be  before  the  court  as 
defendants  to  the  suit."'  Thus,  if  a  part  of  the  land  concern- 
ing which  an  abatement  of  purchase  money  is  sought,  is  claimed 
by  a  third  party  under  an  alleged  title  paramount,  and  the  claim 
of  such  third  party  is  disputed  and  not  conceded,  there  can  be 
no  relief  touching  an  abatement  of  purchase  money,  until  such 
third  party  has  been  made  a  defendant  in  the  cause ; '"  provided 
the  claim  of  such  third  party  to  the  land  sold  to  such  vendee  be 
based  upon  such  grounds  as  will  put  a  reasonable  man  in  just 
apprehension  of  losing  the  land  so  claimed  by  such  third  party.'^ 

When  suit  is  brought  by  a  legatee,  either  to  abate  from,  or  add 
to,  the  legacy,  the  bill  may  be  in  the  name  of  one  legatee  as 
plaintiff  on  behalf  of  himself  and  the  other  legatees,  who  may 
choose  to  come  in  and  unite  in  the  suit,  against  the  executor  as 
defendant  for  an  account  and  payment." 

6''  Crislip  vs.  Cain,  supra;  Butcher  ties   cited  under   sees.   7-14,   Hogg's 

vs.  Peterson,  26  W.  Va.  447,  53  Am.  Eq.  Princp.  pp.  10-23. 

Rep.    89;    Kelly   vs.    Riley,    supra;  ^o  Heavener  vs.  Morgan,  30  W.  Va. 

Anderson  vs.  Snyder,  21  W.  Va.  632.  335,  4   S.   B.   Rep.   406,   8  Am.   St. 

68  Massie's    Adm'r    vs.    Heiskell's  Rep.   55;   Anderson  vs.   Snyder,   21 

Trustee  et  al.,  80  Va.  789;   Hogg's  W.  Va.  632;  Meek  vs.  Spracher,  87 

Equity  Princp.,  sec.  13,  p.   21.  Va.  162,   12   S.  E.  Rep.  397. 

63  Koger  vs.  Kane,  5  Leigh,  606;  'i  Heavener  vs.  Morgan,  supra. 

Abernathy  vs.  Phillips,  82  Va.  769,  ''^  Brown  v.  Ricketts,  3  Johns.  Ch. 

1  S.  E.  Rep.  113.     See  the  authori-  553,  1  Law  Ed.  714  and  notes. 
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§42.    In  matters  of  account. 

Inasmuch  as  an  account  may  become  necessary  in  various  mat- 
ters of  equity  jurisdiction,  as  in  suits  relating  to  partnerships 
or  personal  representatives/''  we  may  more  appropriately  defer 
this  subject  to  the  subsequent  sections  of  this  chapter,  than  to 
consider  it  here,  further  than  to  state,  that  all  persons  having  an 
inerest  in  the  account  are  necessary  parties,  and  should  be  made 
such,  either  as  plaintiffs  or  defendants.''* 

§42a.     In  the  matter  of  agency. 

As  we  have  already  seen,"*  no  person  should  be  made  a  party 
to  a  suit  who  has  no  interest  therein.  Upon  this  principle,  a 
person  who  is  a  mere  agent  in  the  transaction,  to  which  the  suit 
relates,  ought  not  to  be  made  a  party  to  a  bill ;  as  for  instance,  a 
mere  agent  employed  to  procure  the  title  to  real  estate,  and  con- 
vey it  to  his  principal,  and  who  has  done  so,  is  not  a  proper 
party  to  a  bill  against  his  principal  to  set  aside  a  deed  for  fraud, 
and  to  recover  the  property  and  its  proceeds.'*  So  an  agent  au- 
thorized to  sue  can  not  file  a  bill  in  his  own  name.''  But  if 
there  is  any  charge  of  fraud  connected  with  the  transaction,  in 
which  the  agent,  attorney  or  other  person,  as  the  case  may  be, 
participated,  and  the  same  is  so  alleged  in  the  bill,  then  the  agent 
is  a  proper  party  to  the  suit.'*  Thus  a  party  who  is  charged  in 
the  bill  with  participation  in  the  forgery  of  a  deed  to  land,  and 
of  taking  and  certifying  a  false  and  fraudulent  certificate,  as  a 
notary  public,  in  the  acknowledgment  of  such  deed,  for  the  pur- 
pose of  cheating  and  defrauding  the  true  owner,  to  the  interest 
and  advantage  of  such  notary  public,  and  the  object  of  the  bill 
is  to  have  such  deed  delivered  up  to  be  cancelled,  such  notary 

'3  story  Eq.  PI.,  see.  218.  require  the  real  party  in  interest  to 

T^Idem;  Ruffner,  Donnally  &  Co.  sue    except   in    certain    cases    where 

vs.  Hewitt  Kerehival  A,  Co.,  14  W.  the  complainant  represents  the  right 

Va.  737 ;   Petire  vs.  Petire,   7   Lans.  of     those     for    whom     the    suit    is 

(N.  Y. )  90.  brought,  as  in  the  case  of  executors 

T^  Ante,  sec.  36.  and      trustees.     Oakey      vs.      Bend, 

'8  Donovan  vs.   Campion,  85  Fed.  supra,  and  authorities  cited  in  the 

Rep.   71,   20  C.  C.  A.  30.  note  therein,  in  6  Law,  ed.  733. 

77  Oakey  vs.  Bend,  3  Edw.  Ch.  482,  78  Story's   Equity   Pleadings    (9th 

Law.  ed.   733.     Courts  of  Chancery  ed.),  sec.  232. 
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in  his  individual  capacity,  is  a  proper  party  defendant  to  such 
bill.'"  But  it  is  not  proper  to  make  a  defendant's  attorney 
against  whom  no  relief  and  from  whom  no  discovery  is  asked,  a 
party  defendant  to  a  bill  for  an  injunction.^"  ISTor  is  he  a 
proper  party  to  an  action  to  restrain  his  clients  from  the  prose- 
cution of  a  suit,  where  nothing  is  alleged  against  him,  except 
that  he  was  discharging  his  duty  as  an  attorney  in  prosecuting 
the  action,  and  no  relief  but  an  injunction  is  demanded  against 
him.'*^  It  may  here  be  stated  that  the  courts  are  not  inclined  to 
extend  the  rule  relative  to  making  a  mere  agent  a  defendant  to 
a  suit,  and  the  practice  seems  to  be  limited  to  cases  of  fraud,  as 
tliat  word  is  generally  understood  in  a  court  of  equity,  and  does 
not  apply  where,  though  the  agent  acts  erroneously,  he  acts  open- 
ly and  avowedly.*^ 

§43.     In  the  matter  of  alimony. 

While  the  weight  of  authority  in  the  courts  of  the  United 
States  is  against  the  maintenance  of  a  bill  for  alimony  alone,  by 
any  one  as  plaintiff,*''  yet  in  West  Virginia  and  in  Virginia,  and 
in  some  other  States,  the  wife  may  do  so  as  plaintiff,  but  not  the 
husband.'*  Of  course  in  this  class  of  cases,  the  husband  is  al- 
ways a  defendant,  and  the  only  one,  unless  matters  incident  to 
such  suit  arise  making  it  necessary  to  bring  other  parties  into 
the  suit ;  as,  for  illustration,  those  to  whom  the  husband  has  con- 
veyed his  property  in  fraud  of  the  rights  of  his  wife.'^ 

§44.     In  the  matter  of  the  annulment  of  marriages. 

In  the  ecclesiastical  courts  of  England,  when  they  had  juris- 
diction in  such  cases,  any  person  having  an  interest  in  the  mar- 
's Alexander  vs.  Davis,  42  W.  Va.  82  Jdem,  citing  Lyon  v3.  Tevis,  8 
645,  26  8.  E.  Rep.  291.  As  to  Iowa,  79;  Marshall  vs.  Sladden,  7 
when  it  is  proper  to  join  an  agent  Hare,  428;  Ottwood  vs.  Small,  6 
with  a  corporation  defendant,  vide  Clark  and  F.  352. 
post,  sees.   158:,  410.  83  Hogg's   Eq.  Princp.,  sec.  444. 

80  Fletcher,  Eq.  PI.  and  Pr.,  sec.  84  Idem,  se'^s.  444,  445 ;  Re  Pope- 
45,  citing  Hopson  vs.  Harrell,  56  joy,  26  Col.  32,  55  Pac.  Rep.  1083; 
Miss.  202.  Garland  vs.  Garland,  50  Miss.  694. 

81  Mem,  citing  Ely  vs.  Lowenstein,  '  85  Hinds  vs.  Hinds,  80  Ala.  225; 
9  Abb.  Pr.   (U.  S.)    37.  Damon  vs.  Damon,  28  Wis.  510. 
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riage,  could  maintain  a  suit  to  annul  it,  as  a  brother,  sister  or 
father ;  '"  but  with  us  the  suit  should  be  brought  in  the  name  of 
one  of  the  parties  to  the  marriage  as  plaintiff  against  the  other 
as  defendant,  and  the  right  to  bring  the  suit  extends  to  either 
party/^  If  the  plaintiff  be  under  the  disability  of  infancy^  the 
suit  should  be  brought  by  the  next  friend,**  and  if  the  defendant 
be  under  such  disability  his  appearance  should  be  by  guardian 
ad  litem.^" 

§45.     In  matters  of  arbitration  and  award. 

In  a  suit  tO'  set  aside  an  award,  any  one  interested  in  it  may 
bring  suit  to  set  it  aside;  and  where  several  parties  having  a 
common  interest  in  a  matter  in  dispute,  join  in  its  submission 
to  arbitration,  and  a  single  award  is  made,  they  may  join  as 
plaintiffs  in  a  bill  to  set  it  aside.'"' 

An  arbitrator  ought  not  to  be  made  a  party  plaintiff  or  de- 
fendant to  a  bill  filed  to  enforce  or  set  aside  an  award.'^  How- 
ever if  the  bill  charges  fraud  on  the  part  of  the  arbitrator,  he 
may  be  joined  as  a  defendant  to  the  suit.^^  Of  course,  the  de- 
fendants to  a  suit  to  enforce  or  set  aside  an  award,  should  be  the 
parties  who  are  interested  in,  or  affected  by,  its  execution,  who 
have  not  been  made  plaintiffs  in  the  cause. 

§46.     In  matters  of  assignment. 

Where  equity  has  jurisdiction  to  enforce  the  right,  the  as- 
signee may  be  the  plaintiff  in  the  bill  using  as  such  in  his  own 

86  Ray  vs.  Sherwood,  1  Curt.  Eccl.  Ind.  317;  Eidgely  vs.  Ridgely.  79 
193;  Chick  vs.  Ramsdale,  1  Curt.  Md.  298,  29  Atl.  Rep.  597;  Rawson 
Eecl.  34;  Woods  vs.  Woods,  2  Curt.  vs.  Rawson,  156  Mass.  578,  31  N.  E. 
Ecel.  516;  Faremouth  vs.  Watson,  1  Rep.   653. 

Phillim.    355 ;    Wells   vs.   Cottam,    3  ss  Wood  vs.  Wood,  2  Paige   Ch.  2, 

Sw.   and  Tr.  364;   Bowzer  vs.  Rick-  Law.  Ed.   833. 

etts,   1  Hagg.  Con.  213;   Wadsworth  s^  Idem. 

vs.  Wadsworth,  81  Cal,  182,  15  Am.  9o  Hartford   F.  Ins.   Co.  vs.   Ban- 

St.    Rep.     38,     22    Pac.    Rep.     648;  ner  Mercantile  Co.,  44  Fed.  Rep.  151. 

Devanbaugh      vs.      Devanbaugh,     '5  ^i  Story  Eq.  PI.,  sec.  231. 

Paige,  Ch.  554,  28  Am.  Dec.  443,   3  ibidem,    sec.    232;    Alexander    vs. 

Law.  Ed.  827.  Davis,  42  W.  Va.  465,  26  S.  E.  Rep. 

87  Cropsey  vs.  McKinney,  30  Barb.  291. 
(N.  Y.),  47;  Pence  vs.  Aughe,  101 
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name,  °^  but  he  cannot  bring  a  suit  in  equity  on  a  mere  legal  de- 
mand as  the  assignee  thereof,  in  the  absence  of  some  impediment 
or  obstruction  to  the  assertion  of  his  right  in  a  court  of  law."* 
"It  is  a  question  constantly  recurring  in  all  courts  of  equity, 
how  far  one  who  is  a  party  to  the  contract,  but  Avho  has  assigned 
his  interest,  is  a  necessary  party  to  a  suit  affecting  the  subject 
matter  of  the  contract."  °°  The  question  usually  arising  in  suits 
involving  matters  of  assignment,  is  that  relating  to  the  necessity 
of  making  the  assignor  of  the  right  a  party  to  the  cause.  This 
has  given  rise  to  considerable  discussion  by  courts  and  lawyers, 
and  the  application  of  the  rules  and  principles  evolved  from  this 
discussion  is  not  infrequently  difficult  to  make.  But  "  the  rule 
is  perfectly  undeviating,  that  no  person  need  be  joined  in  a  suit 
in  equity,  either  as  plaintiff  or  defendant,  upon  the  ground 
merely  of  having  been  a  party  to  the  contract,  if  he  is  no  longer 
interested  in  the  controversy."  °° 

In  all  cases  the  assignor  may  be  made  a  formal  or  nominal 
party  to  the  suit,  at  the  option  of  the  plaintiff,  though  he  be  not 
a  necessary  party  to  it.*"     According  to  the  ancient  practice  of 

83  Moore  vs.   Veazie,  32  Me.   343,  who  represent  the  entire  legal  and 

52,  Am.  Dee.  655 ;  Atherton  vs.  Hull,  beneficial  interest  to   the  matter  in 

12  W.  Va.  170;  The  Exchange  Bank  litigation.     Hence    assignees    of   all 

of  Va.  vs.  Morrill,   16  W.  Va.  546;  the  interest  to  rights  and  contracts 

Taylor    vs.    Ficklin,     5    Munf.    25;  may  maintain  suits  respecting  them 

Mosely  vs.  Boush,  4  Rand.  392 ;  Ay-  in  courts  of  equity :  Whitney  vs.  Mc- 

lett  vs.  Walker,  92  Va.  540,  24  S.  E.  Kinney,    7    Johns.   Ch.    144 ;    Treco- 

Rep.  226;    Bristol  Iron  &  Steel  Co.  thick  vs.  Austin,  4  Mason,  41.'' 

vs.   Thomas,   93  Va.   396,   25   S.  E.  "  The   assignor  of  a  chose  in  ae- 

Rep.  110.  tion  cannot  sue  alone  in  equity  for 

In  Moore  vs.  Veazie,  supra,  in  the  benefit  of  his  assignee,  not  being 
maintaining  the  right  of  an  assignee  the  real  party  in  interest,  yet  the 
to  sue  alone  in  his  own  name,  the  defect  of  parties  is  cured  if  the  as- 
court  in  its  .opinion  says :  "  The  signee  is  made  a  party  to  the  cross- 
right  of  the  plaintiff  to  maintain  bill,  and  files  his  answer  thereto." 
the  suit  in  his  own  name,  and  not  Hurt  vs.  Miller,  95  Va.  32,  27  S.  E. 
in   the  name  of   the   corporation,   is  Rep.  831. 

for  tlip  first  time  denied.     The  law  »*  1  Beach  Jfod.  Eq.  Jur.,  sec.  325. 

is  different  as  administered  in  courts  »5  J^ynphburg  Iron  Co.  vs.  Taylor, 

of  equity  and  courts  of  law  respect-  79  Va.  at  p.  674. 

ing     parties     plaintiff.     Courts     of  ""  Lynchburg  Iron  Co.  vs.  Taylor, 

equity  do  not  so  much  regard  tech-  79  Va.  67,  opinion  of  the  Court  at 

nical  difficulties  as  they  do  the  fact  page  675. 

that  the  suit  is  prosecuted  by  those  97  Stoiy  Eq.  PI.,  sec.  153. 
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the  English  Court  of  Chancery,  the  assignor  of  a  chose  in  action 
was  always  a  necessary  party  to  a  bill  to  enforce  its  payment."' 
But  this  rule  no  longer  obtains,  so  that  now  the  assignor  is  not 
a  necessary  or  indispensable  party  to  the  suit  when  the  assign- 
ment is  absolute  and  unconditional,  leaving  no  equitable  interest 
in  the  assignor,  and  the  extent  and  validity  of  the  assignment  is 
neither  doubted  nor  denied,  and  there  is  no  remaining  liability 
in  the  assignor  to  be  affected  by  the  decree ; "''  or  if  the  assign- 
ment purports  to  transfer  the  whole  interest  of  the  assignor,  and 
there  is  nothing  in  the  pleading  and  proofs  indicating  other- 
wise/"" as  where  a  mortgagee  who  has  assigned  all  his  interest 
in  the  note  and  mortgage  by  endorsement  on  the  note, —  such 
mortgagee  is  not  a  necessary  party  to  a  suit  to  reform  and  fore- 
close the  mortgage ;  ^"^  nor  is  the  assignor  a  necessary  party 
where  the  assignment  is  an  absolute  and  unconditional  one,^°^ 
as  in  the  case  of  the  unconditional  assignment  of  a  decree,  based 


98  2  Rob.  Old  Practice,  272 ;  Cath- 
cart  vs.  Ijcwis,  1  Ves.  Jr.  463;  Mitf. 
PI.  179. 

»9  Vance  vs.  Evans,  11  W.  Va. 
342;  Chapman'  vs.  P.  S.  &  R.  R. 
Co.,  18  W.  Va.  184;  Lynchburg  Iron 
Co.  vs.  Taylor,  79  Va.  671,  es- 
pecially at  p.  674,  citing  many  cases. 

100  Scott  vs.  Luddington,  14  W. 
Va.  387 ;  Keister  vs.  Myers,  115  Ind. 
312,  17  X.  E.  Rep.  161;  James  Riv- 
er &  Kanawha  Co.  vs.  Littlejohn,  18 
Gratt.  53. 

"  Assignor  of  land  affected  by  a, 
trust  is  not  a  necessary  party  to  a 
bill  against  his  assignee  in  an  ac- 
tion by  a  surety  of  the  former  to 
charge  lands  in  the  hands  of  the  lat- 
ter for  the  payment  of  the  purchase 
price  for  vrhich  the  surety  was 
bound,  when  the  bill  sets  out  that 
the  defendant  is  the  assignee  of  the 
entire  interest  in  the  land."  Polk 
vs.  Gallant,  2  Dev.  and  Bat.  Eq. 
39,5,  34  .Am,  Dec,  410,  To  this  case 
as  reported  in  34  Am,  Dee,  at  page 
414,  the  following  note  is  appended: 


"  Assignor  need  not  be  made  a  party 
to  an  action  against  the  assignee 
when  the  bill  and  answer  show  the 
latter  to  have  been  the  transferee 
of  the  entire  interest:  Mullins  vs. 
McCandless,  "  Jones'  Eq.  425,  citing 
the  principal  case.  But  where  a  pe- 
tition was  filed  against  the  admin- 
istrators of  a  decedent,  praying  for 
a.  decree  to  compel  them  to  pay  over 
to  the  petitioner  a  distributive  share 
of  the  estate,  to  which  he  claimed 
title  by  an  assignment  to  him  by  one 
of  the  heirs  and  distributees,  and  the 
instrxxment  on  which  his  claim  is 
based  does  not,  on  its  face,  purport 
to  be  an  assignment,  it  was  held,  on 
the  authority  of  the  principal  case, 
that  the  intestate's  other  heirs 
should  be  made  parties:  Clark  vs, 
Edney,  6  Ired.  L,  .50," 

101  Keister  vs.  Myers,  siiprn. 

102  Tatum  vs.  Ballard,  94  Va,  370, 
26  S,  E,  Rep,  871,  citing  Oniohun- 
dro  vs.  Henson,  26  Graft,  511 ;  James 
River  &  Kanawha  Co.  vs.  Littlejohn, 
supra:  1   Bart.  Ch,  Pr.  163, 
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on  the  foreclosure  of  a  mortgage,  in  a  suit  by  his  assignee  against 
the  grantee  of  the  mortgagor,  who  has  assumed  the  payment  of 
the  mortgage  debt/"'  But  the  assignor  is  an  indispensable 
party  where  it  is  necessary  to  adjiidicate  the  rights  of  an  as- 
signee.^"* Thus  if  the  payee  or  owner  of  a  note  assign  the  same 
and  by  the  assignment  reserve  an  interest  in  the  note  to  himself, 
such  assignor,  or  if  he  be  dead,  his  personal  representative,  is  a 
necessary  party  in  any  suit  in  which  the  assignee  seeks  payment 
of  the  note,  or  in  any  suit  in  which  the  note  becomes  the  subject 
of  controversy/"" 

And  where  one  files  a  petition  in  a  pending  cause  to  assert  his 
claim  of  ownership  to  a  debt  reported  in  such  suit,  the  assignor 
must  be  made  a  party  to  such  petition  and  summoned  to  answer 
the  same ;  ^""  so  where  an  assignment  has  been  made  for  a  par- 
ticular purpose,  as  for  collection  only,  the  assignor  is  a  necessary 
party/"'  The  assignor  is  also  a  necessary  party  "  where  the  as- 
signment is  not  absolute  and  unconditional,  or  the  extent  or 
validity  of  the  assignment  is  disputed  or  denied,  or  there  are  re- 
maining rights  or  liabilities  of  the  assignor,  which  may  be  af- 
fected by  the  decree."  ^"'  So  "  where  the  assignor  is  a  mere 
trustee  for  the  benefit  of  a  third  person,  upon  a  special  trust, 
which  he  violates  by  the  assignment  of  the  property,  if  such 
third  person  should  bring  in  a  bill  to  enforce  the  trust  against 
the  assignee,  the  trustee,  or  his  proper  representatives,  should  be 
made  parties ;  for  in  such  a  case  the  proper  decree  would  be  to 
compel  the  assignee  to  perform  the  trust,  and  the  trustee  to  stand 
as  a  security  for  having  broken  the  trust."  ^°"  And  so  where  a 
bill  is  filed  by  the  assignee  of  a  judgment  to  enforce  its  payment, 
the  assignor  is  a  necessary  party.""  The  assignor  of  a  bond 
must  be  made  a  party  in  a  suit  against  the  assignee  calling  him 
to  account  for  it  by  one  claiming  to  be  entitled  to  the  land."^ 
In  such  a  case  it  is  not  a  sufficient  answer  that  the  assignor  is 

103  Tatum  vs.  Ballard,  supra.  los  Story  Eq.  PI.,  sec.  153. 

10'' Vance  vs.  Evans,  supra.  ^"^  Idem,  sec.  155. 

105  Idem.  110  1  Daniel  Ch.  Pr.   199. 

106  Daily  vs.  Warren,  80  Vg,.  512.  m  May   vs.    Smith,    Busbee's   Eq. 

107  Lynchburg   Iron   Co.    vs.   Tay-  196,  59  Am.  Dec.  594. 
lor,  supra. 
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dead  and  that  there  is  no  personal  representative,  as  it  is  the 
duty  of  the  party  seeking  relief  to  procure  a  representative,  and 
it  is  therefore  no  answer  for  the  plaintiff  that  he  is  the  repre- 
•sentative/^^ 

With  reference  to  making  the  assignee  a  party  to  the  suit,  it  is 
laid  down  by  high  authority  that  he  must  be  a  party  to  a  bill 
filed  to  enforce  or  set  aside  his  rights,  as  the  person  having  the 
beneficial  interest  in  the  subject  matter  of  litigation.^'"  But, 
generally  speaking,  an  assignee,  pendente  lite,  need  not  be  made 
a  party  to  a  bill ;  or  in  any  manner  brought  before  the  court,"* 
although  the  plaintiff  is  aware  of  the  assignment,^^^  as  he  is 
treated  as  a  purchaser  with  notice,  and  subject  to  all  the  equities 
of  the  persons  under  whom  he  claims  in  privity ;  ^^°  and  it  makes 
no  difference  whether  such  assignee  or  purchaser  be  the  claimant 


112  May  vs.  Smith,  supra. 

In  its  opinion  announcing  the 
principle  laid  down  in  the  text,  the 
court,  in  the  case  last  above  cited, 
says :  " The  reason  of  the  general 
rule  above  stated  is,  that  a  court  of 
equity  seeks  to  arrange  by  one  suit 
all  the  claims  arising  out  of  the 
same  transaction  between  the  par- 
ties interested.  The  defendants, 
then,  are  entitled  to  have  the  repre- 
sentative of  Reading  Anderson  be- 
fore the  court,  in  order  that  their 
respective  rights  and  interests  grow- 
ing out  of  the  transaction  may  be 
settled.  Another  reason  is,  that  the 
estate  of  Anderson  is  primarily  an- 
swerable, and  the  defendants  sec- 
ondarily. If  the  representative  of 
,^nderson  was  properly  before  the 
court,  and  the  plaintiff  entitled  to 
n  decree,  the  decree  would  be  that  it 
should  be  discharged  in  the  first 
place  out  of  his  estate,  and  if  there 
were  no  assets,  or  not  sufficient,  then 
by  the  defendant  Paul:  Powell  vs. 
Matthias,  4  Ired.  L.  84  (40  Am. 
Dec.  427)  ;  Murphy  vs.  Moore,  4 
Tred.  Eq.  118;  Hoyle  vs.  Moore,  Id. 
175.     It  is  objected  on  the  part  of 


the  plaintiff  May^  that  he  is  the 
representative  of  Anderson,  and  that 
he  could  not  make  himself  a  defend- 
ant. But  who  has  placed  him  in 
that  position?  It  weis  his  own  vol- 
untary act,  and  he  must  abide  the 
consequences.  It  is  no  sufficient  an- 
swer to  the  objection  for  the  want 
of  parties  that  one  is  dead  and  there 
is  no  personal  representative.  It  is 
the  duty  of  those  seeking  relief  by 
bill  in  equity  in  a  matter  in  which 
the  deceased  person  is  interested  to 
procure  a  representative,  and  it  can 
therefore  be  no  answer  for  the 
plaintiff  that  he  is  the  representa- 
tive: Martin  vs.  McBryde,  3  Ired. 
Eq.  531. 

lis  Story  Eq.  PI.  sec.  154. 

iii/dem,   sec.   156. 

iisNorris  vs.  lie,  152  111.  190,  43 
Am.  St.  Rep.  233,  38  N.  E.  Rep.  762. 

118  Harman  vs.  Byram,  11  W.  Va. 
571;  Wilfong  vs.  Johnson,  41  W. 
Va.  283,  23  S.  E.  Rep.  730;  Arnold 
vs.  Casner,  22  W.  Va.  444;  Zane  vs. 
Fink,  18  W.  Va.  693;  Sharitz  vs. 
Mayers,  99  Va.  519,  38  S.  E.  Rep. 
163. 
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of  a  legal  or  equitable  interest,  and  whether  he  be  the  assignee 
of  the  plaintiff  or  defendant.^"  Biit  a  pendente  lite  purchaser 
may  become  a  party  to  the  suit,  and  he  will  then  be  subrogated 
to  all  the  rights  of  his  vendor  and  may  be  permitted  to  answer 
the  bill,  in  the  manner  and  within  the  time  allowed  any  other 
defendant."' 

§47.     In  matters  of  attachment. 

Where  proper  ground  for  attachment  exists,  and  is  properly 
shown,  a  party  may  in  our  State,^^"  be  plaintiff  to  a  bill  in  equity, 
to  enforce  any  dtemand  whether  legal  or  equitable,  whether  aris- 
ing ex  contractu  or  ex  delicto,  and  whether  dxie  or  not  due.^^°  The 
same  rule  obtains  in  Virginia  with  reference  to  bringing  suits  in 
equity,  except  that  a  claim  to  mere  damages  for  a  wrong  cannot 
be  so  enforced,^^^  and  in  any  case  the  claim  must  exceed  twenty 
dollars  exclusive  of  interest.^^^  And  in  Virginia  a  party  cannot 
bring  suit  as  the  plaintiff  therein,  to  maintain  an  attachment  for 
a  debt  not  due,  when  the  only  ground  for  the  attachment  is  the 
non-residence  of  the  defendant  and  he  has  estate  where  the  suit 
is  brought.^^^ 

An  accommodation  maker  of  a  negotiable  note  may  be  the 
plaintiff  to  a  bill  brought  to  collect  a  debt  not  due ;  "*  so  a  non- 
resident of  the  State  may  proceed  as  the  plaintiff  in  an  attach- 
ment suit.^^^ 

Necessary  parties  defendant  to  the  bill  are,  of  course,  the  at- 
tachment debtor  and  owner  of  the  property  attached;  '"^  the 
mortgage  lien-holders  in  a  suit  against  the  mortgagor,^"'  and  it  is 

117  Idem;  Lynch  vs.  Andrews,  25  i^-*  Aultniyer  vs.  Caulfleld,  37  W. 
W.  Va.  571.  Va.  847,  17  S.  E.  Rep.  409. 

118  Sharitz  vs.  Mayers,  supra.  i^s  Sheldon  vs.  Blanvell,  29  S.  C. 

119  West  Virginia.  453,   7  S.  E.  Rep.  593,   13  Am.   St. 

120  Hogg's  Eq.  Prinep.,  sec.  36,  p.  Rep.  749;  Gibson  vs.  Everett,  41 
52.  S.  C.  22,   19  S.  E.  Rep.  286. 

121  Code,  1887,  see.  2964.  i-"  Williard        vs.        Cunningham 
i2r2Mem.                                                     (Tenn.)   48  S.  W.  Rep.  399. 
i23Wingo  vs.  Purdy,  87  Va.  432,  i27  Schlentlier  vs.  Glade,  45  S.  W. 

12  S.  E.  Rep.  970.  Rep.  521,  20  Ky.  L.  Rep.  205    (not 

to  be  reported ) . 
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usual  and  proper  to  make  the  person  sought  to  be  held  as  a  gar- 
nishee, a  party  defendant  to  the  cause."* 

"  The  rule  requiring  all  persons  in  interest  to  be  made  parties 
to  a  suit,  applies  as  well  to  an  attachment  in  chancery  as  to  any 
other  suit ;  and  so  it  has  been  held  that  where  there  are  two 
obligors,  one  of  whom  is  in,  and  the  other  out  of  the  State,  and 
the  suit  is  brought  against  the  absent  defendant,  the  other 
should  also  be  made  a  party."  ^^^  But,  where  the  suit  is  for  the 
purpose  of  attaching  and  selling  the  undivided  interest  of  a 
tenant  in  common,  the  co-tenants  of  such  debtor  are  not  proper 
parties  to  such  suit.^^" 

§48.     In  the  matter  of  the  cancellation  and  rescission  of  written 
instruments.     Cloud  upon  title  to  real  estate. 

The  grounds  upon  which  a  court  of  equity  will  cancel  a  writ- 
ten instrument  or  rescind  a  contract  are  varied  and  numerous  ^^^^ 
but  the  principle  determining  who  are  necessary  or  proper  par- 
ties to  a  suit  for  this  purpose,  is  the  general  one  which  applies 
to  all  suits  in  equity,  and  what  is  here  stated  is  little  more  than 
an  illustration  of  this  principle. 

The  plaintiff  in  the  bill  to  cancel  an  instrument  casting  a 
cloud  upon  title  to  real  estate  must  be  the  legal  owner  in  actual 
possession  of  the  land,"^  unless  it  be  a  suit  to  cancel  a  tax  deed, 
or  remove  a  cloud  upon  an  estate  in  remainder,  or  the  owner's 
title  is  a  mere  equitable  one,  in  all  of  which  instances  possession 
of  the  land  by  the  plaintiff  is  not  essential  to  the  maintenance 
of  the  suit.^'"*  Thus,  a  mortgagee  may  sue  to  set  aside  an  illegal 
tax  sale  of  part  of  the  mortgaged  land,  even  though  the  mortgage 
debt  could  be  collected  by  a  sale  of  the  rest  of  the  mortgaged 
land,  and  a  suit  against  the  mortgagor.^^*  The  defendants  in  r. 
suit  to  cancel  a  cloud  upon  realty  must  be  all  those  who  have  or 
claim  any  interest,  right  or  title  under  the  instriiment  or  writing 

128  Hogg's  Eq.  Pr.,  sec.  42,  p.  71.  isi  Hogg's  Eq.  Pr.,  sec.  45,  pp.  79, 

129  1  Bart.  Ch.  Pr.   (2nd  ed.)  616,       80. 

citing  Loop   vs.   Summers,    3    Rand.  132  Idem,  see.  46,  pp.  82,   83. 

.511.  '  "3  Idem,  pp.   83,  84. 

ISO  Curry  vs.  Hale,  15  W.  Va.  867.  13*  Miller  vs.  Cook,    135  111.   190, 

25  N.  E.  Rep.  56. 
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sought  to  be  canceled  by  the  suit/'^  Thus  in  a  suit  to  cancel  a 
tax  title  as  creating  a  cloud  upon  the  former  owner's  title,  the 
purchaser  at  the  tax  sale  is  a  necessary  party/^" 

§49.     Cancellation  in  cases  of  fraud. 

When  fraud  is  made  the  ground  for  the  cancellation  of  a  con- 
tract or  other  writing,  the  plaintiff  in  the  bill  must  be  the  party 
injured  by  the  transaction,  and  not  a  stranger  thereto,  and  who 
did  not  himself  participate  in  the  fraud ;  "''  thus  where  a  deed 
for  real  estate  has  been  obtained  by  fraud  the  grantor  is  the 
proper  party  plaintiff,^^*  or  if  he  be  dead  the  suit  should  be 
brought  in  the  name  of  his  heirs-at-law.^'" 

The  defendant  to  the  suit  should  be  the  party  who  perpetrated 
the  fraud ;  ^*'*  and,  where  either  cancellation  or  rescission  is 
sought,  it  is  necessary  to  have  before  the  court  all  parties  with 
whoni  the  plaintiff  made  the  contract  and  whose  rights  will  be 
affected  by  the  decree ;  '*^  so  the  grantee  in  a  deed  which  the 
grantor  seeks  to  cancel  or  rescind  should  be  a  defendant,  or,  if 
he  be  dead,  his  heirs-at-law ;  ^"  or  if  the  cancellation  is  urged  on 
the  ground  that  the  grantee  has  failed  to  perform  his  covenants, 
and  that  the  consideration  has  failed,  the  assignee  of  the  gran- 
tee is  a  necessary  party  to  the  suit.^*^ 

§50.     Cancellation  in  cases  of  mistake. 

In  order  that  a  party  may  be  the  plaintiff  in  a  bill  brought  to 
cancel  or  reform  an  instrument  on  the  ground  of  mistake  he 

136  Brown  vs.  Brown,  97  Ga.  531,  i3»Mem. 

33  L.  R.  A.  816,  25  S.  E.  Rep.  353;  no  Benzein  vs.  Lenoir,  1  Dev.  Eq. 

Hitchcox   vs.   Hitehcox,   39   W.   Va.  (N.  C.)   225. 

607,  20  S.  E.  Rep.  595;   Kusch  vs.  m  Douglass     County     vs.     Wal- 

Kusch,   143   111.  353,  32  N.  E.  Rep.  bridge,   38   Wis.   179;    Constant   vs. 

267.  Lehman,  52  Kan.  227,  34  Pae.  Rep. 

130  Ostrander  vs.  Darling,   127  N.  745. 

Y.  70,  27  N.  E.  Rep.  353.  i«  Oliver  vs.  Clifton,  59  Ark.  187, 

i37Dupuy   vs.    Williams,   26   Cal.  26  S.  W.  Rep.  817. 

309;  Warburton  vs.  Aken,  1  McLean  i^s  Savannah,  etc.,  R.  Co.  vs.  At- 

(IJ.    S.)    460;    Creath   vs.    Sims,    5  kinson.   94  Ga.   780,   21   S.   E.    Rep. 

How.   (U.S.)   192;  Wilson  vs.  Bird,  1010;    Kelley   vs.   Boettcher,    29    C. 

28  N.  J.  Eq.  352.  C.  A.  14,  26,  30,  56  U.  S.  App.  363. 

138  Yeamans   vs.   James,   27   Kan. 
195. 
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must  be  an  original  party  to  the  instrument,  or  one  claiming 
under  him  in  privity,  but  on  behalf  of  persons  not  thus  con- 
nected, a  court  of  equity  will  not  lend  its  aid."* 

"  All  parties  who  would  be  affected  by  the  correction  of  the 
mistake  must  be  made  parties  to  the  suit."  ^*^  But  an  innocent 
purchaser  for  a  valuable  consideration  without  notice,  cannot 
be  affected  by  the  reformation  of  a  contract  by  reason  of  any 
mistake  in  its  execution,  and  hence  cannot  be  made  a  defendant 
to  a  bill  filed  to  correct  such  mistake.^*''  But  in  a  suit  to  re- 
form a  contract  because  of  mistake,  not  only  the  original  parties 
thereto,  but  those  claiming  under  them  as  heirs,  devisees,  judg- 
ment creditors,  or  purchasers  with  notice  of  the  facts,  are  proper, 
and  it  would  seem,  necessary  parties  defendant. '^^^ 

§51.     Cancellation  in  cases  of  inadequacy  of  consideration  and 
misrepresentation. 

What  has  been  said  with  reference  to  parties  as  to  matters  of 
fraud  and  mistake,  properly  applies  here,  as  misrepresentation 
is  but  one  phase  of  fraud,^**  and  mere  inadequacy  of  considera- 
tion does  not  constitute  ground  for  cancellation  or  rescission  of 
an  instrument,  unless  so  great  as  to  shock  the  conscience  and 
confoimd  the  judgment  of  a  man  of  common  sense,  and  thus 
raise  the  presumption  of  fraud  or  collusion.^*' 

§52.     Cancellation  in  cases  of  undue  influence. 

The  question  of  undue  influence  usually  arises  in  matters  of 
contest  touching  deeds  and  wills ;  ^^''  but  while  this  is  so  any  act 
done  or  instrument  procured  by  this  means  may  be  avoided  in 
a  Court  of  Equity.^^^  And  here  it  may  be  observed  that  undue 
influence  is  a  species  of  fraud,^'*"  so  that  what  has  been  said 
under  a  previous  section  ^^'  applies  here. 

i<*  White    vs.    Wilson,    6    Blackf.  H'  18  id.  801. 

44S:  Sample  vs.  Rowe,  24  Ind.  208;  "s  Kogg's  Eq.  Pr.  51,  p.  92. 

Morris  vs.  Sterne.  80  Ind.  227:  East  i*^  Idem,  sec.  ,51,  pp.  90,  91. 

vs.  Pedin,  108  Ind.  92,  8  N.  E.  Rep.  isn/rfem,  sec.  53,  pp.  92,  93. 

722.  i5i7(7pm. 

iir,  14  Enc.  Pi.  and  Pr.  46.  '■"  Mem. 

140  18  Idnii,  801.  11S-1  Sec.  49. 
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The  suit  should  be  in  the  name  of  the  party  against  whose 
rights  and  interests  the  result  of  the  undue  influence  has 
operated.^"* 

Of  course,  the  defendant  in  the  suit  should  be  the  party  who 
will  be  affected  by  the  decree  sought  by  the  plaintiff'  in  the  bill, 
even  though  the  undue  influence  may  have  been  exerted  by  one, 
who  has  no  interest  under  the  instrument  to  be  cancelled.^^^ 

§53.    Cancellation  in  cases  of  infancy. 

A  party  who  has  conveyed  property  or  entered  into  any  other 
improvident  contract  during  infancy,  may  maintain  a  suit  in 
his  oviTi  name  to  concel  the  deed  or  other  instrument  of  transfer 
or  of  contract  upon  his  attaining  his  majority/^"  But  if  the 
infant  sues  during  his  minority,  he  must  do  so  in  his  own 
name,^°^  by  his  next  friend.^^*  And  suit  may  also  be  brought 
by  the  adult  himself,  upon  the  infant's  disaffirrnance  of  the  con- 
tract, when  the  infant  subsequently  claims  to  affirm  it.^''* 

As  to  the  defendants  in  cases  of  this  character,  it  is  sufficient 
to  state  that  all  the  original  parties  to  the  contract  should  be  be- 
fore the  court,  as  well  also  as  all  others  in  privity  with  them  and 
whose  rights  will  be  affected  by  the  decree  sought  by  the  bill,^"" 
and  if  the  infant  is  a  defendant  no  decree  can  be  rendered  with- 
out the  appointment  of  a  guardian  ad  litem.^^^ 

§54.     Cancellation  in  cases  of  drunkenness. 

In  order  that  a  party  may  maintain  a  bill  to  cancel  a  contract 
or  agreement  made  when  in  a  state  of  intoxication,  the  intoxica- 
tion must  have  been  such  as  to  deprive  him  of  his  understanding 

154  Farnsworth  vs.  Noflfsinger,  46  is »  Hogg's  Eq.  Pr.,  sec.  58,  p.  99; 

W.  Va.  410,  33  S.  E.  Rep.  246;  Coon  18  Ene.  PI.  and  Pr.  765. 

vs   Dennis,  111  Mich.  450,  69  N.  W.  i57  Lemon  vs.  Hansbarger,  6  Gratt. 

Rep.  666;  Lovett  vs.  Taylor,  54  N.  301;  Burdett  vs.  Cain,  8  W.  Va.  282. 

J.  Eq.  311,  34  Atl.  Rep.  896;  Ross  iss  Burdette  vs.  Cain,  supra. 

vs.  Payson,   160   111.   349,  43  N.  E.  1=9  Hogg's  Eq.  Pr.,  see.  58,  p.  99. 

Rep.  399.  lO"  18  Enc.  PI.  and  Pr.  799. 

15B  Graham    vs.    Birch,    44   Minn.  isiHull  vs.  Hull's   Heirs,  26  W. 

33,  46  N.  W.  Rep.  148.  Va.  1. 
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or  reason ;  ^^^  that  is,  such  as  to  depri^'e  him  of  his  reason  and 
judgment  so  that  he  did  not  know  what  he  was  doing.^"'*  In  every 
such  ease  the  party  so  affected  may  maintain  a  suit  as  the  plain- 
tiff therein  to  cancel  the  contract  or  other  instrument;  ^"^  or,  if 
he  be  not  living,  then  the  suit  may  be  brought  in  the  name  of 
his  personal  representative  or  his  heirs-at-law,  upon  whomso- 
ever, as  the  case  may  be,  the  law  casts  the  right  of  suit  upon  the 
death  of  a  party,  that  is  whether  the  matter  relates  to  the  title  of 
personal  or  real  estate.^''^  The  parties  to  the  contract  or  other 
instrument,  made  while  a  party  seeking  to  avoid  it  was  intoxi- 
cated to  a  degree  permitting  its  cancellation,  should  be  made  de- 
fendants to  the  suit,'^^*  though  they  were  not  instrumental  in 
procuring  the  plaintiff's  intoxication,^"'  as  well  as  all  others 
whose  rights  or  interests  may  be  affected  by  the  decree. 

§55.     Cancellation  in  cases  of  fiduciary  relationship. 

Any  person  to  whom  another  sustains  a  fiduciary  relation, 
may  bring  suit  to  cancel  any  deed  or  contract  made  by  such  lat- 
ter person  for  his  own  benefit ;  and  such  suit  may  be  maintained 
though  the  plaintiff  has  sustained  no  pecuniary  loss  or  other  dis- 
advantage."' Thus  a  purchase  made  or  deed  procured  by  one 
while  actually  holding  such  relation  may  be  set  aside  or  can- 
celled at  the  option  of  the  party  to  whom  he  stands  in  this  rela- 
tion.^"'* So,  where  a  commissioner  appointed  by  a  decree  in  a 
suit  in  equity  to  sell  land,  becomes  himself  the  purchaser,  the 
purchase  is  voidable  at  the  election  of  any  party  interested  in 
the  land  sold.^'°  And  the  law  is  the  same  where  the  purchase 
is  made  nominally  by  a  third  person,  who  is  reported  by  the 
commissioner  to  the  court  as  the  purchaser,  biit  who  really  pur- 

162  Hogg's  Eq.  Pr.,  sec.  59,  p.  9ft  Steers,   1   H.  A  M.  70,  3  Am.  Dec. 

163  Idem.  602. 

164  Rogers    vs.     Warren    75    Mo.  leo  Rottenburgh  vs.  Fowl, N. 

App.  271 ;   Broadwater  vs.  Darne,  10  J.  Ch.  ,  26  Atl.  Rep.  338. 

Mo.  277 ;  Johns  vs.  Fritchey,  39  Md.  i67  Wigglsworth  vs.  Steers,  supra; 

258.  Hogg's  Eq.  Pr.,  sec.  59.  p.  99. 

166  Jones    vs.    McGruder,    87    Va.  i«8  Hogg's  Eq.  Pr..  sec.  54.  p.  95. 

360,  12  S.  E.  Rep.  792;  Broadwater  wo  Idem. 

vs.  Darne,   supra;  Wigglsworth  vs.  ito  Winans  vs.  Winans.  22  W.  Va. 

678. 
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chased  for  the  commissioner  and  conveyed  the  land  to  him  after 
the  purchase  as  reported  had  been  confirmed  by  the  court/' ^ 

The  usual  rules  as  to  necessary  and  proper  parties  defendant 
apply  here,  as  already  noticed  under  certain  previous  sections."' 

§56.    In  the  matter  of  confusion  of  boundaries. 

A  party  cannot  maintain  a  suit  for  the  mere  purpose  of  set- 
tling the  question  of  boundaries ;  "'^  but  in  order  to  bring  a  suit 
of  this  character,  the  plaintiff  must  be  a  party  who  can  show 
some  peculiar  equity  on  his  side,  arising  from  the  conduct,  sit- 
iiation  or  relation  of  the  parties,^'*  or  that  the  settlement  of  the 
boundaries  is  an  incident  to  the  main  relief  which  he  properly 
seeks  by  his  bill."^ 

The  defendant  must  be  the  party  in  possession  of  the  land  or 
some  portion  of  it,  as  to  which  the  disputed  boundaries  relate.^'" 

§67.    In  matters  of  contribution. 

Generally,  the  parties  who  may  maintain  suit  to  enforce  con- 
tribution are  co-surety,  partner,  tenant  in  common,  creditor, 
owner  of  a  vessel,  wrong-doer,  joint  obligor,  devisee  and  lega- 
tee; '"  but  as  the  doctrine  of  contribution  is  founded  on  equity 
and  natural  justice,^'*  exacting  equality  in  the  discharge  of  a 
common  burden  or  obligation,  the  cases  here  eniimerated  are  not 
the  only  ones  in  which  this  doctrine  may  be  asserted.^'' 

To  the  end  that  a  co-surety  may  be  the  plaintiff  in  a  bill,  to 
enforce  contribution  from  another  surety,  he  must  have  used  due 
diligence  to  obtain  reimbursement  from  his  principal  or  the  lat- 
ter must  be  ingolvfent.^*"     A  partner  who  has  paid  more  than  his 

171  Idem.  46,  76  N.  W.  Rep.  412 ;  McAdam  vs. 

172  Sees.  52-54.  Honey,   20  R.   I.   351,   39  Atl.   Rep. 

173  Hogg's  Eq.  Pr.,  sec.  62,  p.  104.  189;  McBride  vs.  Potter-Lovell  Co., 

174  Idem,  pp.  104,  105.  169  Mass.  7,  47  N.  E.  Rep.  242,  61 
"!ildem.  Am.  St.  Rep.  265. 

'^''Sldem,  see.  62a,  p.  105.  iso  McCormack's  Adm'r  vs.  O'Ban- 

177  Hogg's  Eq.  Pr.,  sec.  63.  p.  107.  non,  3  Munf.  484,  5  Am.  Dec.  509; 

178  Strother's  Adm'r  vs.  Mitchell  Hawker  vs.  Moore,  40  W.  Va.  49, 
et  nl.  80  Va.  149.  20  W.  E.  Rep.  848. 

179  Bennison  vs.  McConnell,  56  Neb. 
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share  of  the  firm  debts  is  entitled  to  contribution  from  his  co- 
partners ;  ^^^  but  if  he  has  taken  exclusive  possession  of  the  as- 
sets of  the  firm  upon  its  dissolution  and  undertakes  to  close  up 
its  business,  he  cannot  maintain  a  suit  for  contribution  until  he 
has  made  a  settlement  of  the  partnership  accounts ;  '*^  and  a 
tenant  in  common  may  assert  his  right  to  contribution  against 
his  co-tenants  when  he  has  paid  any  debt  or  charge  against  the 
common  property,  which  was  necessarily  done,  to  preserve  the 
property  from  loss  or  destruction ;  ^^^  so  a  creditor  may  do  so 
when,  in  a  joint  endeavor  with  other  creditors,  to  assert  rights 
common  to  all,  liability  has  been  incurred  which  he  has  dis- 
charged ;  ^^*  likewise,  a  joint  wrong-doer,  against  whom  with 
others  judgment  has  been  rendered  which  he  has  discharged,  may 
be  the  plaintiff  in  a  bill  for  contribution ;  ^*^  and  where  several 
parties  are  jointly  bound  to  discharge  an  obligation  and  one 
or  more  perform  the  obligation  they  may  enforce  contribution 
against  the  others;  ^"*  so  where  a  devisee  or  legatee  has  lifted 
a  charge  or  lien  upon  the  property  devised  or  bequeathed  to 
such  legatee  and  others  under  the  will,  or  in  any  case,  where 
he  has  discharged  a  burden  common  to  all,  he  may  as  plaintiff, 
in  a  bill  for  that  purpose,  against  such  other  devisees  or  legatees, 
compel  contribution  by  them.^^' 

In  a  suit  by  a  surety  to  enforce  contribution,  the  principal 
and  all  co-sureties  should  be  parties  defendant,  unless  insolvent 
or  beyond  the  jurisdiction  of  the  court,^*^  as  well  also  as  the 
personal  representative  of  every  deceased  solvent  co-surety ;  ^^^ 
and  it  is  advisable  to  make  all  co-sureties,  or  if  dead,  their 
personal  representatives,  parties  defendant,  whether  solvent 
or  not,  because  if  insolvency  is  denied,  no  decree  can  be  rendered 
in  the  cause,   until  proof  of  insolvency  is  made/'"     Indeed, 

181  Fetter  on  Equity,  253.  iss/dem,  see.  70,  p.  110. 

182  Hogg's  Eq.  Pr.,  sec.  65,  p.  108.  ^^t  Idem,  sec.  71,  pp.  110,111. 

183  Idem,  see.  66,  p.  108.  iss  Holsberry   vs.    Poling,    38    W. 
isildem,  sec.  67,  p.   108;  Vandie-  Va.  187,  18  S.  E.  Rep.  485;  Jones  vs. 

ver  vs.  Pollack,  107  Ala.  .547,  19  So.  Blanton,   6   Ired.   Eq.   115,   51    Am. 

Rep.  180,  54  Am.  St.  Rep.  118;  Penn  Dec.  415. 

vs.   Bahnson,  89  Va.  253,   15  S.  E.  189  Bruce  vs.  Bickerton,  18  W.  Va. 

Rep.  586.  342. 

185  Idem,  sec.  67,  p.  109.  i^o  Bruce  vs.  Bickerton,  supra. 
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every  one  whose  interests  may  be  affected  by  the  decre'e  must 
be  before  the  court.  Thus  "  where  a  suit  in  equity  is  brought 
by  one  or  more  sureties  against  their  co-sureties  to  compel  con- 
tribution, and  a  tract  of  land  is  sought  to  be  sold  as  the  prop- 
erty of,  one  of  said  co-sureties,  which  is  claimed  by  the  wife  of 
said  co-surety  as  having  been  purchased  and  paid  for  by  her, 
although  the  title  remains  in  her  vendor,  it  is  error  to  decree  a 
sale  of  said  tract  of  land  so  claimed  by  said  wife  without 
making  said  vendor  a  party  to  the  suit."  ^"^  But  in  such  case, 
when  the  bill  alleges  the  insolvency  of  a  co-surety,  who  is  dead, 
and  such  allegation  is  not  denied,  but  admitted,  the  heirs-at-law 
of  such  dead  cosurety  are  not  necessary  parties  to  the  suit.^*^ 

§58.     In  matters  of  corporations. 

The  corporation  is  the  proper  party  plaintiff  in  a  suit  to 
redress  or  prevent  wrongs  against  it,  committed  or  threatened, 
either  by  strangers,  or  by  its  own.  officers  or  agents ;  ^"^  so  that 
a  corporation,  whether  public  or  private,  may  commence  and 
pi.'osecute  all  suits,  to  enforce  its  rights  which  accrue  to  it  within 
tJie  scope  of  its  design  and  the  power  or  authority  conferred 
u  pon  it.^°* 

As  a  general  rule,  for  an  infringement  or  injury  to  corporate 
franchises  and  rights,  the  individual  members  cannot  sue ;  ^^' 
but  the  suit  must  be  brought  in  the  true  name  of  the  corpora- 
tion.^"" But  "  if  a  case  arises  of  injury  to  a  corporation  by 
some  of  its  members,  or  by  its  officers,  or  by  strangers,  for 
.which  no  adequate  remedy  remains  except  that  of  a  suit  by  in- 
dividual members  in  their  private  characters,  asking  in  such 
character  the  protection  of  those  rights  to  which,  in  their  cor- 
porate  character   they   are   entitled,    a   court   will   regard   the 

191'Holsberry   vs.    Poling,    38    W.  i^^  Idem,    see.    312;    Clark,   Corp. 

Va.  404,  18  S.  E.  Rep.  485-.  391;    Rathbone   vs.   Gas.    Company, 

i92  7(?em.  supra;  Park  vs.  Oil  Co.,  26  W.  Va. 

193  Clark  on  Corp.  389.  See  Rath-  486 ;  Mount  vs.  Ra,dford  Trust  Co., 
bone  vs.  Gas  Company,  31  W.  Va.  93  Va.  427,  25  S.  E.  Rep.  244,  245. 
798,  8  S.  E.  Rep.  570.  "s  Porter    vs.    Nekervis,    4    Ran- 

194  Angell  &  Ames,  Corp.  ( 10th  dolph,  359 ;  Culpepper  Manf.  Society 
ed.),  sec.  370.  vs.  Digges,  6  Randolph,  165,  18  Am. 

Dec.  708. 
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claims  of  justice  as  superior  to  any  difficulties  arising  out  of 
technical  rules  respecting  the  mode  in  which  corporations  are 
required  to  sue,  and  will  entertain  a  suit  by  stockholders 
individually."  ^"  Thus  equity  permits  a  stockholder  in  his 
own  name  on  behalf  of  himself  and  all  other  stockholders  simi- 
larly situated,  to  annul  or  cancel  an  ultra  vires  act,  or  contract 
of  the  corporation,  when  the  directors  refuse  to  do  so  in  the 
corporate  name,  and  where  the  stockholders  themselves  refuse 
to  act  by  deposing  the  directors  and  electing  new  ones  who  will 
take  the  proper  action  in  the  name  of  the  corporation.^"'  The 
rule  seems  to  be  well  settled  that  when  a  stockholder  may 
bring  suit  to  protect  corporate  rights,  he  should  sue  on  behalf 
of  himself  and  all  other  stockholders  similarly  situated.^"' 

A  private  person  cannot  sue  to  set  aside  an  act  as  ultra  vires 
done  by  a  public  corporation  vested  with  State  property  for 
public  use ;  this  must  be  done  by  the  State  or  corporation 
itself. '•"> 

In  a  suit  by  a  stockholder,  to  annul  or  cancel  an  ultra  vires 
act  or  contract  done  or  made  by  his  corporation,  such  corpora- 
tion is  an  indispensable  party ;  ^°'  so,  too,  in  a  suit  by  creditors 
of  an  insolvent  mercantile  corporation  against  the  incorporators 
to  compel  the  payment  of  their  debts  out  of  funds  of  the  cor- 
poration alleged  to  have  been  misappropriated  by  such  incor- 
porators ;  ^°^  likewise   in  a  suit  by  a   creditor  to   compel  the 

197  Clark  on  Corp.  392.  As  to  230;  Wayne  Pike  Co.  vs.  Hammons, 
when  stockholders  may  sue  in  rela-  129  Ind.  368,  27  N.  E.  Rep.  487, 
tion  to  corporate  rights,  see  Hogg's  490;  Cook,  Stock  and  Stockholders, 
Eq.  Pr.,  see.  76.  sec.   666;    Mack  vs.   De  Bardeleben 

198  Clark  on  Corp.  393,  394;  Rath-  Coal  and  Iron  Co.,  90  Ala.  396,  8 
bone  vs.  Gas.  Co.  supra;  Dunphy  So.  Rep.  150,  9  L.  R.  A.  650  and 
vs.  Travellers'  Newspaper  Assn,  146  notes;  Byrne  vs.  Schuyler  Electric 
Mass.  495,  16  N.  E.  Rep.  426,  430.  Mfg.  Co.,  65  Conn.  336,  28  L.  R.  A. 
431 ;  Brewer  vs.  Theater,  104  Mass.  304  and  opinion  of  Court. 

378;  Allen  vs.  Wilson,  28  Fed.  Rep.  200  Smith  vs.  Cornelius,  41  W.  Va. 

677;    Detroit  vs.   Dean,    106   U.   S.  59,  30  L.  R.  A.  747,  23  S.  E.  Rep. 

537;  Dimpfell  vs.  Railway  Co.,  110  599. 

U.  S.  209.  201  Smith    vs.    Cornelius,    supra; 

190  Angell  &  Ames  on  Corp.,  sec.  Bethune  vs.  Wells,  supra. 

312,  p.  330;   Hersey  vs.  Veazie,  41  202  Pullman  vs.  Ellis,  95  6a.  445, 

Am.    Dee.    364,    note;    Bethune    vs.  22  S.  E.  Rep.  568. 
Wells,   94   Ga.   486,   21   S.   E.   Rep. 
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payment  of  unpaid  stock  subscriptions,  which  are  treated  as 
assets  of  an  insolvent  corporation ;  ^"^  also  in  a  suit  by  a  stock- 
holder to  set  aside  a  conveyance  of  the  corporate  property ;  ^"^ 
and  in  a  suit  brought  by  not  less  than  one-third  in  interest  of  its 
stockholders,  to  vs^ind  up  the  affairs  of  the  corporation  and  ob- 
tain a  decree  of  dissolution  and  sell  its  real  and  personal  prop- 
erty, and  distribute  the  proceeds  of  such  sale  among  those  en- 
titled thereto, ^""^  as  well,  also  as  the  stockholders  who  are  not 
made  plaintiffs.^""'  But  "  in  an  action  against  a  corporation 
as  trustee  of  a  deed  of  trust,  to  have  such  deed  set  aside  as  fraud- 
ulent, the  cestui  que  trust  need  not  be  made  a  party  defendant, 
where  it  appears  that  it  is  a  foreign  corporation  without  the 
jurisdiction  of  the  court;  that  all  its  property  and  business 
had  been  assigned  to  defendant  corporation,  without,  however, 
a  formal  surrender  of  the  charter ;  and  that  the  stockholders 
of  the  two  corporations  were  mainly,  if  not  altogether,  the 
same  persons."  "''''  So,  where  a  corporation  transfers  all  its 
property,  rights  and  franchises  to  a  new  company  incorporated 
with  the  same  stockholders  and  directors  as  the  old,  and  the 
new  corporation  adopts  the  contracts  and  assumes  the  liabilities 
of  the  old,  the  merger  of  the  old  into  the  new  corporation 
creates  a  novation  of  the  debts  of  the  old  corporation,  and  in 
a  suit  to  enforce  payment  of  these  debts,  the  old  corporation  is 
not  a  necessary  party.'"''  So,  "  while  it  would  be  more  con- 
venient to  make  all  the  stockholders  who  have  not  paid  their 
stock  subscriptions  in  full,  parties,  except  such  as  are  unknovTu, 
insolvent,  or  beyond  the  jurisdiction  of  the  court,  where  the 
object  of  the  bill  is  to  subject  corporate  assets,  including  unpaid 
stock  subscriptions,  to  the  payment  of  corporate  debts,  they  are 

203  King  vs.  Sullivan,  93  Ga.  621,  20a  Styles  vs.  Laurel  Fork  0.  &  C. 

20  S.  E.  Rep.  76.  Co.,  45  W.  Va.  374,  32   S.  E.  Rep. 

2»*  Brusehke  vs.  Der  Nord  Chicago  227. 

Schuetzen  Verein,   145    111.  433,   34  207  Silver  Val.   Min.   Co.  vs.  Bal- 

N.  E.  Rep.  417.  timore  G.  &  S.  M.  &  S.  Co.,  99  N.  C. 

205  Hurst  vs.  Coe,  30  W.  Va.  158,  445,  6  S.  E.  Rep.  735. 
3  S.  E.   Rep.   564;   Cason  vs.   Seld-  208  Friedenwald  vs.   Asheville  Tu- 
ner, 77  Va.  293;  Martin  vs.  South  baeco   Works   &    Cigarette   Co.,   117 
Salem  Sand  Co.,  94  Va.  28,  26  S.  E.  N.  C.  544,  23  S.  E.  Rep.  490. 
Rep.  at  p.  593. 
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not  indispensably  necessary  parties.  It  is  not  the  duty  of 
creditors  to  marshal  the  assets  or  to  adjust  the  equities  between 
the  stockholders.  In  that,  the  creditors  have  no  interest.  If 
the  stockholders  who  are  made  parties  desire  the  other  stock- 
holders brought  before  the  court,  they  can,  by  proper  pleadings 
have  it  done."  ""' 

In  suing  a  corporation,  as  already  stated,  the  suit  should  be 
brought  in  its  corporate  name.  Thus  where  a  board  of  educa- 
tion sues  or  is  sued,  it  should  proceed  or  be  proceeded  against 
in  its  corporate  name,  omitting  the  individual  names  of  its 
members ;  ^^^  but  it  is  not  necessary  to  show  how  it  was  in- 
corporated, or  to  aver  that  it  is  a  corporation  duly  constituted, 
or  that  it  is  authorized  by  law  to  sue  or  be  sued  in  its  corporate 
name.^^^ 

In  a  suit  brought  by  a  creditor  to  assert  a  debt  against  a 
defunct  domestic  corporation,  and  wind  up  its  affairs,  and 
administer  its  property  for  the  benefit  of  its  creditors,  the 
.stockholders  are  necessary  parties.^^^ 

§59.    In  the  matter  of  creditors'  bills. 

A  single  creditor  of  either  a  living  or  deceased  debtor  may 
file  a  creditors'  bill  in  his  own  name ;  or  several  persons  having 
distinct  judgments  against  a  common  debtor  may  join  as  plain- 
tiffs in  the  same  suit ;  and  one  judgment  creditor  may  file  such 
bill  to  enforce  his  own  judgment  lien  without  making  other 
judgment  creditors  parties,  and  a  reference  may  be  had  and 
all  creditors  thus  convened.^^^*    But  the  more  usual  and  better 

209  Opinion  of  Buchanan,  J.,  in  215;  Hart  vs.  B.  A  0.  R.  Co.,  6 
Martin  vs.   South  Salem  Land  Co.,       W.  Va.  636. 

94  Va.  28,  26  S.  E.  Rep.  at  p.  593,  211  Hart  vs.  B.  &  0.  R.  Co.,  supra. 

citing  Ogilvie  vs.  Insurance  Co.,  22  212  Stiles  vs.  Laurel   Fork   Oil  & 

How.  380;  Hatch  vs.  Dana,   101  U.  Coal  Co.,  47  W.  Va.  838,  35  S.  E. 

S.  205;   1  Mor.  Priv.  Corp.  sec.  315;  Rep.   986. 

2  Mor.  Priv.  Corp.,  sec.  861 ;   Cook,  212*  a   bill   setting   up   complain- 

Stocks  and  S     see.  207,  and  note  1 ;  ant's  claim  only,  and  not  purporting 

Thomp.  Corp.,  sec.  3493.  to  be  a  creditors'  bill,  may,  never- 

210  Williams  vs.  Board  of  Educa-  theless,  be  treated  as  such  and  cred- 
tion,  45  W.  Va.  199,  31  S.  E.  Rep.  iters  may  come  in  by  petition  as 
985;   Stewart  vs.  Thornton,  75  Va.  plaintiff,   and  a  decree  of  accounts 
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practice,  is  for  the  plaintiff  to  sue  on  behalf  of  himself  and  all 
other  creditors  of  the  same  class  as  himself.  ^^^ 

"  It  is  scarcely  necessary  to  state  that  the  bill  may  be  filed 
or  the  suit  brought  by  any  person  who  has  a  right  to  resort  to 
a  court  of  equity  to  reach  the  property  of  another,  to  subject  it 
to  the  payment  of  any  debt  or  claim,  where  the  ordinary  legal 
remedy  is  sufficient  or  unavailing.  Thus  an  administrator 
may  file  such  a  bill  to  enforce  a  judgment  obtained  by  him 
against  persons  who  are  distributees  of  the  estate ;  also  a 
special  receiver  to  enforce  the  lien  of  a  judgment  obtained  by 
him;  and  a  purchaser  of  land  under  a  void  decree,  whose 
money  has  been  applied  upon  liens  on  the  land  valid  against 
the  owner  of  the  land  so  sold;"  ^"  so  a  surety  may  sue  in 
equity  on  part  payment  of  the  debt,  when  due,  to  compel  the 
debtor  to  pay  the  debt  out  of  his  own  property,  in  exoneration 
of  that  of  the  surety,  and  may  have  enforced  for  his  relief 
any  liens  which  the  creditor  has  on  the  estate  of  his  princi- 
pal ;  ^^^  and  a  suit  may  be  brought  by  judgment  creditors,  upon 
the  return  of  an  execution  unsatisfied,  to  reach  unpaid  stock 
subscriptions,  and  to  apply  them  to  the  discharge  of  their 
judgments."^"  It  is  provided  by  statute  in  West  Virginia 
that  when  the  personal  estate  of  a  decedent  is  insufficient  for 
the  payment  of  his  debts,  his  executor  or  administrator  may 
commence  and  prosecute  a  suit  in  equity  to  subject  his  real 
estate  to  the  payment  thereof.  ^^'  _  And  it  is  further  provided 
by  this  statute  that  if  such  suit  be  not  brought  within  six 
months  after  the  qualification  of  the  executor  or  administrator, 
any  creditor  of  the  decedent,  whether  he  has  obtained  a  judg- 
ment at  law  or  not  for  his  claim,  may  institute  such  suit  on 
behalf  of  himself  and  the  other  creditors  of  the  decedent,  in 
which    the    personal   representative,    widow,    heirs-at-law,    and 

of  debts  may  be  had  which  operates  215  Neal  vs.  Buffington,  42  W.  Va. 

a  suspension   of  all   other   suits   of  327,  26  S.  E.  Rep.  172. 

creditors,    who     must    prove    their  216  Martin  vs.  South  Salem  Land 

debts  under  said  decree.     Ewing  vs.  Cp.,  94  Va.  28,  26  S.  E.  Rep.  591. 

Ferguson,  33  Gratt.  548.  2"  Code   (W.  Va.),  Ch.  86.  ^ec.  7. 

213  Hogg's  Eq.  Pr.,  sec.  451.  See  also  Underwood  vs.  Underwood, 

214  Idem,  p.  600.  22  W.  Va.  303. 
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devisees,  if  any,  of  the  decedent  shall  be  made  defendants. ^^* 
Any  creditor  may  bring  such  suit,  where  the  personal  represen- 
tative has  failed  to  do  so  within  the  six  months  provided  by 
statute,  although  he  may  be  the  only  credtor  of  such  decedent.^^' 

It  must  not  be  thought  that  the  right  of  a  personal  repre- 
sentative to  bring  suit  to  subject  the  real  estate  of  his  decedent 
to  the  payment  of  his  debts,  during  the  six  months  next  suc- 
ceeding his  qualification,  is  exclusive.  Such  a  bill  may  be  filed 
by  a  creditor  or  creditors  to  discover  assets  and  enforce  a  claim 
against  the  estate,  real  and  personal,  in  the  hands  of  the  heirs 
or  devisees  within  six  months  of  the  date  of  the  appointment 
of  the  personal  representative  of  the  decedent.^^" 

Who  are  necessary  or  proper  parties  defendant  to  a  cred- 
itors' bill,  depends  largely  upon  the  class  of  this  character  of 
bills,  to  which  the  particular  suit  may  be  referred. 

In  the  usual  practice  in  courts  of  equity,  creditors'  bills 
may  be  thus  classified: 

"  First.  Those  filed  to  enforce  judgment  and  certain  trust  or 
mortgage  liens  against  the  lands  of  the  debtor. 

"  Second.  Those  filed  against  the  estates  of  decedents  for  a 
distribution  of  the  assets  of  the  estate  among  the  lien  and 
general  creditors  thereof. 

"  Third.  Those  filed  to  set  aside  fraudulent  conveyances,  and 
conveyances  by  insolvent  debtors  attempting  to  create  pref- 
erences among  creditors."  '^^ 

If  the  suit  is  brought  to  enforce  a  judgment  lien,  it  is  the 
duty  of  the  plaintiff  to  make  parties  thereto  all  of  the  lien 
creditors  of  the  debtor  known  to  him,  and  those  disclosed  by 
the  judgment  lien  docket  or  the  records  of  the  courts  of  any  of 
the  counties  in  which  any  of  the  lands  sought  to  be  sold  are 
situated,^^^  as  well  as  the  owner  of  the  property ;  "^^  and  where 

218  Code    (W.   Va.),   Ch.    86,   sec.  221  Hogg's  Eq.  Princp.,  sec.  450,  p. 

7 ;    Underwood   vs.    Underwood,   »u-  599. 

pro.  222  Bilmeyer   vs.   Sherman,  23   W. 

210  Broderick  vs.  Broderick,  28  W.  Va.  656 ;  Pappenheimer  vs.  Roberts, 

Va.  378.  24  W.  Va.  702;   Crim  vs.  Price,  46 

220  Poling  vs.  Huflfman,  39  W.  Va.  W.  Va.  374,  33  S.  E.  Rep.  251. 

320,  19  S.  E.  Rep.  421.  223  Williamson   vs.    Jones,   43   W. 

Va.  652,  27  S.  E.  Rep.  411. 
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there  are  liens  created  by  trust  deed,  the  trustees  and  bene- 
ficiaries therein  are  indispensable  parties  to  the  suit ;  ^^*  or 
where  there  is  any  one  else  so  interested  in  the  subject  matter 
of  the  bill  that  there  cannot  ,be  a  complete  adjustment  of  the 
cause  or  a  proper  decree  of  sale  in  his  absence,  he  must  be  a 
formal  party  to  the  suit.^^°  "  In  a  creditors'  bill  against  the 
administrator  and  heirs  of  a  decedent  to  enforce  the  collection 
of  a  debt,  secured  to  the  plaintiff  by  the  joint  and  several 
obligation  of  the  decedent,  and  another  obligor,  such  obligor 
is  a  necessary  party  to  such  bill,  although  he  may  be  a  non- 
resident." "« 

The  question  as  to  who  are  necessary  or  proper  parties  m 
suits  to  enforce  mortgage  liens,  and  in  creditors'  bills  of  the 
second  and  third  classes,  is  considered  under  subsequent  sec- 
tions."^ 

§60.     In  matters  pertaining  to  deeds  of  trust. 

While  not  expressly  so  decided,  the  inference  deducible  from 
the  decisions  is  that  no  one  can  maintain  a  bill  in  equity,  to 
enforce  the  lien  created  by  a  deed  of  trust,  when  there  is  nothing 
in  the  way  to  prevent  a  free  and  fair  sale  by  the  trustee  in  the 
manner  prescribed  by  law.^^*  But  where  the  lien  cannot  be 
enforced 'in  the  usual  way  by  the  trustee,  as  where  the  trustee 
is  dead,  or  the  trust  does  not  name  the  beneficiaries  intended  to 

22*  Hogg's  Eq.  Pr.,  sec.  452,  p.  one  of  these  suits,  and  held  another 
601,  and  the  cases  there  cited;  Ba-  judgment,  which  was  prior  to  all 
ker  vs.  Oil  Tract  Co.,  7  W.  Va.  454;  the  rest,  brought  another  suit,  set- 
Marshall  vs.  Hall,  42  W.  Va.  641,  ting  out  these  facts,  and  the  neces- 
20  S.  E.  Rep.  600.  Benson  vs.  Sny-  sity  for  a  sale  of  the  real  estate,  and 
der,  42  W.  Va.  223,  24  S.  E.  Rep.  asking  that  an  account  be  taken,  and 
880 ;  Turk  vs.  Skiles,  38  W.  Va.  that  all  the  suits  be  heard  together. 
404,  18  S.  E.  Rep.  561;  Bensimer  Eeld,  that  the  suit  was  properly 
vs.  Fell,  35  W.  Va.  15,  12  S.  E.  brought,  and  that  it  was  no  objec- 
Rep.  1078,  29  Am.  St.  Rep.  774.  tion  to  the  bill  IJiat  the  debtor  was 

225  Hogg's  Eq.  Pr.,  pp.  602,  603.  living.     Preston  vs.   Aston,   85   Va. 

Five  judgment  creditors  had  each  104,  7  S.  E.  Rep.  344. 

brought  a  suit  for  the  enforcement  226  White  vs.  Kennedy,  23  W.  Va. 

of  his>  lien,  and  decrees  for  renting  221. 

had  been  made  in  each  suit.    Plain-  22^  Sees.  72,  65,  70. 

tiff,  who  was  a  judgment  creditor  in  22s  Hogg's  Eq.  Pr.,  sec.  486,  p.  646. 
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be  secured,  or  where  the  trustee  refuses  to  act,  a  beneficiary  may 
bring  his  bill  for  relief.^'"  But  in  such  a  case,  the  suit  should  be 
in  the  name  of  the  real,  and  not  the  nominal  beneficiary/^"  And 
if  the  trustee  offers  to  sell  the  property  when  it  would  be  in- 
equitable to  do  so,  the  grantor,  or,  if  he  be  dead,  his  heirs-at-law, 
or  his  personal  representative  may  enjoin  the  sale,^''^  or  set 
aside  the  same  if  the  sale  is  permitted  to  take  place.  ^'^  And  a 
cestui  que  trust  may,  as  the  plaintiff  in  the  bill,  enjoin  the 
trustee  in  another  deed  of  trust  from  cutting  and  taking  posses- 
sion of  a  growing  crop,  and  of  disposing  of  the  same,  and  may 
ask  in  such  bill  for  the  appointment  of  a  receiver  and  other 
appropriate  relief ;  ^^'  and  the  trustee  himself  may  be  the  plain- 
tiff in  a  bill  brought  to  remove  any  and  all  impediments  to  a 
fair  and  impartial  sale  under  the.  trust  deed.^'* 

If  a  trustee  should  misapply  the  proceeds  of  a  trust  sale, 
the  cestui  que  trust  may  bring  suit  to  compel  an  accounting 
therefor."^ 

To  a  suit  brought  by  a  grantor  to  enjoin  the  sale  of  property 
under  a  trust  deed,  the  cestui  que  trust  and  trustee  are  necessary 
parties  defendant,^^^  and  if  brought  by  the  administrator  of  a 
deceased  grantor,  the  heirs-at-law  of  such  grantor  are  necessary 
parties.  ^^'  And  to  a  suit  brought  to  set  aside  a  sale  made 
under  a  trust  deed,  by  a  party  claiming  an  interest  in  the  prop- 
erty sold,  after  the  death  of  the  grantor,  his  heirs-at-law  and 


229Hudgin9  vs.  Lanier,  Bro.  &  Co.,  lance  vs.  Fisher,  29  W.  Va.  512,  2 

23  Gratt.  494;   Reynolds  vs.  Bank,  S.  E.  Rep.  775;  Corrothers  vs.  Har- 

6  Gratt.  174.  ris,  23  W.  Va.  177.     See  Hogg's  Eq. 

230  Castleman   vs.    Berry,   86   Va.  Pr.,  sec.  482,  pp.  643,  644. 

604.  233  Kerr  vs.  Hill,  27  W.  Va.  576. 

231  Stewart  vs.  Jackson,  8  W.  Va.  234  Hogg's  Eq.  Pr.,  sec.  478,  p. 
29 ;  Curry  vs.  Hill  &  Curry,  Trus-  637 ;  Hogan  vs.  Duke,  20  Gratt.  244. 
tees,  18  W.  Va.  370;  Richardson  vs.  235  Vance  vs.  Kirk,  29  W.  Va.  344, 
Donehoo,  16  \Y.  Va.  685;  Day  vs.  1  S.  E.  Rep.  717;  Thomas  vs.  Linn, 
Martin,  78  Va.  1;  Pitzer  vs.  Logan,  40  W.  Va.  122,  20  S.  E.  Rep.  878. 
85  Va.  374.  236  Deducible     from     the     general 

232  Gibson's    Heirs    vs.    Jones,    5  principles  governing  in  the  matter 
Leigh,  370;  Hoffman  vs.  Shields,  8  of  parties  to  suits  in  equity. 

W.    Va.    32 ;    Spencer   &   Miller   vs.  237  Stewart  vs.  Jackson,  8  W.  Va. 

Lee,  19  W.  Va.  179;  Burke  &  Keat-  29. 
ley  vs.  Adair,  23  W.  Va.  139;  Lai- 
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personal  representative  are  necessary  parties,''^^  and  if  the  cestui 
que  trust  is  dead  his  personal  representative  is  a  necessary 
party.''' 

§61.    In  the  matter  of  dower  (assignment  of). 

Usually  the  widow  is  the  plaintiff  in  a  suit  for  the  assign- 
ment of  dower,''"'  but  if  she  has  sold  or  -assigned  her  right  of 
dower  before  it  has  been  set  apart  to  her,  her  assignee  may 
maintain  the  suit,'*^  or  an  heir-at-law  or  other  owner  of  real 
estate,  may  maintain  a  suit  to  quiet  his  title  or  ascertain  and 
assign  dower.?*^  So  a  judgment  lien  creditor  of  the  widow 
may  bring  suit  to  have  dower  assigned  and  the  land  subjected 
to  the  payment  of  his  debt.'*' 

To  a  suit  for  the  assignment  of  dower  the  owners  of  the 
land  out  of  which  the  dower  is  to  be  assigned  are  necessary 
parties ;  '**  but  where  there  have  been  several  conveyances  of 
the  land  in  the  lifetime  of  the  husband,  the  only  necessary 
party  to  the  suit  is  the  party  who  ovsms  the  land  at  the  time 
suit  is  brought  to  assign  the  dower ;  '*^  nor  is  the  heir-at-law 
a  necessary  party  where  the  land  was  conveyed  in  the  lifetime 
of  the  husband,'*"  if  it  appears  from  the  bill  that  such  lands 
are  the  only  lands  in  which  the  widow  is  entitled  to  dower,'*' 
otherwise,  the  heirs-at-law  are  necessary  parties,'*^  nor  is  the  ad- 
ministrator of  the  deceased  husband  a  necessary  party.'*"  But 
the  holder  of  the  legal  title  is  a  necessary  party,'^"  as  well  also 
as  the  tenant  who  entered  into  possession  under  a  lease  from 
some  party  other  than  the  widow. '^' 

238  Spencer  &  Miller  vs.  Lee,  19  Paige  Ch.  448,  3  L.  Ed.  510  and  note. 
W.  Va.  179.  244  Morgan  vs.  Blatchley,  supra. 

ii^Idem.  245  Blair  vs.  Thompson,   11  Gratt. 

240  Hart  vs.   Birch,    130   111.   426,  441. 

6  L.  R.  A.  371,  22  N.  E.  Rep.  821.  246  Boyden  vs.  Lancaster,  2  Patt. 

241  Morgan   vs.   Blatchley,   33   W.       and  H.  198. 

Va.  155,  10  S.  E.  Rep.  282.  247  Parton  vs.  Allison,   111  N.  C. 

242  7  Ene.  Pi.  and  Pr.  177,  178.  429,  16  S.  E.  Rep.  415. 

243  McMahon  vs.  Gray,  150  Mass.  24s  idem. 

289.  22  N.  E.  Rep.  923,  15  Am.  St.  249  7  Ene.  PI.  and  Pr.  178,  note. 

Bep.    202;    Tompkins   vs.   Fonda,   4  2^"  Idem. 

2^-^  Idem.   179. 
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§62.     In  matters  pertaining  to  the  estates  of  decedents. 

No  attempt  is  here  made  to  give  all  the  instances  of  the 
necessary  or  proper  parties,  either  plaintiff  or  defendant,  in 
suits  which  relate  to  the  estates  of  decedents,  but  only  the 
general  principle  applying  in  such  matters. 

It  is  a  well  established  rule  that  as  to  equitable  rights  which 
accrued  during  the  lifetime  of  a  decedent  or  afterwards,  form- 
ing part  of  the  assets  of  the  estate,  the  executor  or  administrator 
succeeds  to  them,  and  may  enforce  them  by  the  same  equitable 
remedies  as  the  deceased  might  have  invoked. ^^"  Thus  in  a 
suit  to  enforce  a  vendor's  "^^  or  mortgage  lien  ^^*  the  personal 
representative  and  not  the  heirs-at-law  should  be  the  plaintiff.  ^^' 

A  personal  representative  has  all  the  rights  of  suit  in  wind- 
ing up  a  partnership,  that  the  deceased  co-partner  would  have 
had,  "  to  call  for  an  account  and  settlement,  or  to  restrain 
the  use  of  a  trade-mark  or. firm  name,"  ^^°  or  in  a  suit  to  enforce 
the  redemption  of  a  mortgage.  ^^' 

The  personal  representative  is  the  proper  party  plaintiff 
to  sell  the  real  estate  of  his  decedent  for  the  payment  of  his 
debts,  when  the  personal  property  is  insufficient  for  that  pur^ 
pose,  if  the  suit  is  brought  within  six  months  after  the  qualifi- 
cation of  such  personal  representative,^***  and  he  may  bring  suit 
after  the  expiration  of  six  months,  provided  no  creditor  has  in 
the  meantime  brought  such  suit,"^"  and  it  is  settled  that  a 
creditor  has  such  right.  ^'"'  But  the  right  of  the  personal  repre- 
sentative to  bring  suit  to  subject  the  real  estate  of  his  decedent 
to  the  payment  of  his  debts,  within  the  six  months  next  after  the 
personal  representative  qualifies  as  such,  is  not  exclusive,  as 
such  suit  may  be  brought  by  a  creditor  or  creditors,  to  discover 

252  Croswell's   Ex'rs   and   Adm'ra,  257  Taft   vs.   Stoddard,    142  Mass. 

459,  460.  545,  8  N.  E.  Eep.  586. 

253  Mem.  25S  Code,   Ch.    86,   sec.   7 ;    Under- 

254  Roath  vs.  Smith,  5  Conn.  135;  wood  vs.  Underwood,  22  W.  Va. 
Citizens'  Nat.  Bank  vs.  Dayton,  116  303;  Broderick  vs.  Broderiek,  28  W. 
111.  257,  4  N.  E.  Rep.  492,  Va.  385. 

255  Tdem.  259  Reinhardt    vs.     Reinhardt,    21 

256  Croswell  on  Ex'rs  and  Adm'rs,  W.  Va.  76. 

460.  260  Broderick    vs.    Broderick,    su- 
pra. 
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assets  and  enforce  payment  of  a  debt  or  claim  against  the  real 
estate  of  a  decedent  in  the  hands  of  the  heirs  or  devisees  within 
six  months  after  the  date  of  the  appointment  of  the  personal 
representative.  ^^^  In  the  absence  of  a  statute  authorizing  it, 
the  personal  representative  cannot  bring  suit  to  sell  his  de- 
cedent's estate  to  pay  his  debts. ^"^  And  a  personal  represen-^ 
tative  may  sue  his  co-representative  in  equity  for  a  debt  due 
the  decedent's  estate. ^^^ 

In  West  Virginia  and  Virginia  a  foreign  personal  repre- 
sentative as  such  cannot  maintain  a  suit  as  the  plaintiff  therein 
upon  letters  of  administration  issued  in  the  foreign  State  or 
country. ^''^  If  he  desires  to  sue  in  a  sister  State  or  foreign 
country  he  must  be  appointed  and  qualify  there  in  the  manner 
provided  by  the  laws  of  such  State  or  country.  ^"^ 

It  may  be  well  to  state  that  when  suit  is  to  be  brought  on  a 
cause  of  action  arising  in  the  lifetime  of  the  decedent,  it  must 
always  be  in  the  name  of  the  personal  representative  as  such ;  ^'"^ 
but  if  the  cause  of  action  arose  after  the  death  of  the  decedent, 
the  personal  representative  may  sue  in  his  own  name  or  in 
his  representative  capacity.^"'  Thus  a  personal  representative, 
having  recovered  a  judgment  in  his  representative  capacity  in 
the  State  of  his  appointment,  may,  in  another  State,  maintain 
a  suit  in  his  own  name  on  the  judgment.^^^ 

"  In  general,  it  may  be  stated,  that  whenever  the  personal 
assets  of  the  deceased  in  the  hands  of  his  executors  or  adminis- 
trators, or  belonging  to  them,  may  be  affected  by  the  decree, 
they  should  be  made  parties  defendant."^"'  Thus,  the  personal 
representative  must  be  a  party  to  the  suit  before  the  payment 
of  any  debts  can  be  decreed  against  a  decedent's  estate,^'"  or 

261  Poling  vs.  HoflFman,  39  W.  Va.  265  g  Enc.  PI.  and  Pr.  700-703. 
320,  19  S.  E.  Rep.  421.  see  Idem,  658. 

262  Arnold  vs.  Casner,  22  W.  Va.  267  Lawson  vs.  Lawson,  16  Gratt. 
444.  230,  80  Am.  Dec.  702. 

263Huflf  vs.  Thrash,  \75  Va.  546.  2ii8  g  Enc.  PI.  and  Pr.  710. 

264Crumlish  vs.  Shenandoah  Val.  269  story  Eq.  PI.,  sec.  170. 

R.  Co.,  40  W.  Va.  627,  22  S.  E.  Rep.  270  Smith   vs.   Turley,   32   W.  Va, 

90;  Fugate  vs.  Moore,  86  Va.  1045,  14,  9  S.  E.  Rep.  46. 
11  S.  E.  Rep.  1065,  19  Am.  St.  Rep. 
926. 


76  EQUITY    PEOCEDUEE. 

money  ordered  or  decreed  to  be  paid  to  such  estate;  ""*  and 
where  an  executor  has  died  after  partially  administering  the 
estate  of  his  decedent,  and  a  suit  is  brought  to  recover  a  claim 
against  the  estate  simply,  no  defendant  is  necessary,  except 
the  personal  representative,  which  would  be  the  administrator 
de  bonis  non  with  the  will  annexed.''^  So  there  must  be  an 
administrator  of  an  estate  of  which  distribution  is  sought,  and 
he  must  be  made  a  party  to  the  suit ;  and  it  is  not  sufficient  to 
file  the  bill  against  the  personal  representative  of  the  deceased 
administrator,  but  an  administrator  de  bonis  non  must  be  ap- 
pointed and  made  a  party  to  the  cause/^^ 

In  a  suit  to  subject  lands  of  a  decedent  to  the  payment  of  his 
debts,  the  personal  representative  is  a  necessary  party;  "''  and 
also  the  widow  and  heirs-at-law  and  devisees  if  any,  and  all 
the  known  creditors  of  the  decedent ;  "'*  but  the  debtors  of  an 
estate  should  not  be  made  defendants  in  a  creditors'  suit  brought 
to  settle  the  estate  of  the  decedent  and  for  the  payment  of  his 
debts ;  ^^°  nor  can  a  foreign  personal  representative  be  made  a 
defendant  in  a  suit  brought  in  West  Virginia.^'^ 

It  may  be  laid  down  as  a  general  principle,  to  which  perhaps 
there  is  no  exception,  that  to  every  suit  by  which  it  is  sought  to 
affect  the  estate,  rights  or  interests  of  any  decedent,  his  personal 

270*  Hintou  vs.  Bland,  81  Va.  588,  defendants   the  debtors  of   that  es- 

2T1  McGlaughliu     vs.     McGlaugh-  tate.     As  a  general  rule,  the  debtors 

lin's   Legatees,   43   W.   Va.   226,   27  of  an  estate  must  be  sued  alone  by 

S.  E.  Eep.  378.  the  personal  representative  of  an  es- 

27-  Blackwell     vs.     Blackwell,     33  tate.     The    creditors    can    only    sue 

Ala.  57,  70  Am.  Dec.  556.  the  personal  representative  for  set- 

=73  Somerville    vs.    Somerville,    26  tlenient,  and,   if  land  is  to  be  sold, 

W.  Va.  484.  unite  with   him  those   interested   in 

=7+ Code,    1899,    Ch.    86,    sec.     7;  the    land,    unless    some    independent 

Hull    vs.    Hamilton's    Heirs,    8    W.  source   of   equity   shall   be   made   to 

Va.     43;     Woodyard,    Keceiver,    vs.  appear   as   to    the   other   parties   in- 

Polsley,  14  W.  Va.  211;   Underwood  troduced;     as.    for    example,    where 

vs.  Underwood,  22  W.  Va.  303 ;  Kil-  there  is  an  allegation  of  the  trans- 

breth  vs.  Roots    33  W.  Va.  600,  11  fer  or  alienation  to  them  of  some 

S.  E.  Rep.  21.  part    of    the    debtor's    property    in 

276  Wilson  vs.  Wilson,  93  Va.  546,  fraud     of     the    plaintiff's     rights." 

25  S.  E.  Rep.  596.  Wilson  vs.  Wilson,  supra. 

"  rt  is  not  proper  in  a  creditors'  ^to  Oney  vs.  Ferguson,  41  W.  Va. 

suit  to  sattle  an  estate,  to  unite  as  568.  23  S.  E.  Eep.  710. 
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representative  must  be  a  party.  ^^^  But  in  a  suit  to  recover  a 
claim  against  an  estate,  simply,  no  defendant  is  necessary  or 
proper  except  the  personal  representative.^'* 

§63.     In  matters  relating  to  fiduciaries. 

Under  this  section  are  embraced  committees  and  receivers, 
the  other  fiduciary  relationships  being  considered  under  dis- 
tinct headings.^'" 

The  committee  of  an  insane  person  may  bring  suit  in  relation 
to  the  estate  of  such  insane  person  and  may  be  sued  in  relation 
thereto.  ^^°  If  relief  is  sought  in  chancery  against  a  committee 
and  the  sureties  on  his  official  bond,  the  latter  must  be  made 
parties  to  the  suit.^^^ 

A  suit  concerning  the  person  or  estate  of  an  insane  person 
should  be  in  the  name  of  the  committee,^*^  not  only  by  virtue  of 
statute,  but  independently  of  it ;  ^^^  and  when  the  lunatic 
is  himself  a  party  defendant  and  the  committee  is  also  a  party, 
the  appointment  of  a  guardian  ad  litem  is  unnecessary,  unless 
there  be  a  conflict  of  interest  betvs'een  the  committee  and  the 
lunatic.^'* 

In  a  suit  against  the  committee  of  a  lunatic  to  compel  the 
payment  of  a  debt  due  from  the  lunatic,  it  is  not  necessary  to 
make  the  lunatic  a  party  to  such  suit.^^^  But  in  a  suit  involv- 
ing the  sale  of  his  real  estate  he  is  a  necessary  party.  ^^^  On  a 
bill  filed  by  his  committee  to  set  aside  or  rescind  an  act  done 
under  mental  imbecility,  the  lunatic  is  not  a  necessary  party 
and  though  it  is  usual  in  practice  to  join  them,  it  is  but  matter 
of  form.'" 

It  is  vs^ell  settled  that,  in  the  absence  of  statute  so  providing, 
a  receiver  can  neither  sue  nor  be  sued  without  the  consent  of 

27T  Donahue  vs.  Faekler,  8  W.  Va.  284  Mem. 

249.  285  Brasher   vs.   Vaneourtlandt,   2 

278  Jones  vs.  Reid,  12  W.  Va.  350.  Johns.    Ch.   242,    1    Law.    Ed.    362, 

"79  Yide  Sees.  62,  66,  79.  note. 

280  Hogg's  Eq.  Pr.,  sec.  123,  p.  205.  ^s^Idem;  Code,  W.  Va.,  1899,Ch. 

281  Hedriek  vs.  Hopkins,  8  W.  Va.  83,  see.  2,  p.  723. 

167.  287  Ortley   vs.   Messere,    7   Jolms. 

282Hinton  vs.  Bland,  81  Va.  588.       Ch.  139,  2  Law.  Ed.  247. 
283  Idem. 
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the  court  so  appointing  liim,"*^  except  that  by  statute  in  Virginia 
he  may  be  sued  in  certain  cases  therein  specified  without  leave 
of  court ;  ^^^  and  where  his  right  to  sue  is  conditional,  it  must 
appear  that  the  condition  has  been  performed.^""  Thus  a  re- 
ceiver appointed  by  a  court  to  collect  money,  after  giving 
certain  security,  cannot  sue  until  he  has  given  such  security.'" 
And  a  receiver,  by  the  strict  terms  of  the  law,  has  no  right  to 
bring  suit  in  a  court  outside  the  terrtorial  limits  of  the  jurisdic- 
tion conferring  his  appointment.^"^  "  But  the  courts  of  a  for- 
eign jurisdiction  may  permit  him,  under  certain  circumstances, 
to  bring  suit  in  regard  to  the  property  of  the  receivership ;  and 
this  now  seems  to  be  the  tendency  of  the  modern  decisions,  so 
that  the  Supreme  Court  of  Appeals  of  West  Virginia  holds 
that  a  receiver,  trustee,  or  assignee  of  a  dissolved  foreign  cor- 
poration, appointed  in  the  State  of  its  domicile  may  institute 
in  the  courts  of  this  State  suits  in  his  name  or  the  corporate 
name  for  debts  or  claims  due  such  corporation."  ^"^ 

It  is  said  that  a  receiver  has  no  such  interest,  either  legal 
or  equitable,  in  the  property  in  his  custody,  as  entitles  him  to 
bring  an  action  in  his  own  name  concerning  it,  whether  at  law 
or  in  equity,  but  that  the  suit  must  be  brought  in  the  name  of 
the  party  in  whom  the  right  of  action  is  vested.^"*  But  "  as  to 
how  the  suit  should  be  brought,  whether  in  the  name  of  the 
party  of  whose  property  the  receiver  has  taken  charge,  or 
whether  in  the  name  of  the  receiver,  there  is  considerable  di- 


sss Hogg's  Eq.  Pr.,  sees.  142,  143 
Melendy  vs.  Barbour,  78  Va.  544 
Davis  vs.  Snead,  33  Gratt.  705 
Blair  vs.  Core,  20  W.  Va.  at  p.  268, 

289  Pollard's     Supp.     Code,     Vir- 


partnership  out  of  this  State,  to  the 
detriment  of  the  resident  creditors 
thereof,  nor,  as  against  the  bona 
fide  claims  of  the  separate  credit- 
ors of  the  members  of  the  firm,  un- 


ginia,  see.  3415a,  p.  349.  less  he  first  show  that  such  firm  is 

290  Reynolds  vs.  Pettyjohn,  79  Va.  insolvent,  and  that  such  funds  are 
327;  Davis  vs.  Snead,  supra.  necessary    to    satisfy    the    demands 

291  Idem.  against    the    same,    independent    of 

292  Hogg's    Eq.    Pr.,    sec.    144,   p.  any  claim  thereto  of  the  debtor  part- 
229.  ner.     Grogan  vs.  Egbert,  44  W.  Va. 

293  Idem.  755,  28  S.  E.  Rep.  714. 

A  foreign  receiver  of  a  dissolved  294  17  Enc.  PI.  and  Pr.  807,  citing 

foreign  partnership  will  not  be  per-  numerous  eases, 
mltted  to  remove  the  funds  of  such 
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versity  of  opinion.  It  seems  clear,  however,  that  where  the 
action  relates  to  the  receiver's  possession  of  the  property  and 
is  based  thereon  he  may  sue  in  his  own  name,  as  in  actions  of 
trover  and  conversion,  detinue  and  unlawful  entry  and  detainer. 
So,  too,  where  a  receiver  has  obtained  judgment  in  his  own 
name,  he  may  bring  suit  to  enforce  its  collection  in  like  manner. 
And  an  examination  of  the  authorities  will  show  that  where  a 
statute  authorizes  it,  or  where  the  court  transfers  or  directs 
the  transfer  of  property  to  the  receiver  and  empowers  him  to 
sue  in  his  own  name  with  reference  thereto,  the  suit  may  be 
brought  in  the  name  of  the  receiver.  But  in  the  absence  of 
statute  or  authority  specially  derived  from  the  court  appoint- 
ing him,  the  receiver  cannot  maintain  a  suit  in  his  own  name. 
The  reason  given  for  this  is  that  the  legal  title  to  choses  in 
action,  or  other  property  which  he  is  authorized  to  reduce  to 
possession,  is  ordinarily  not  transferred  to  the  receiver,  but 
remains  in  the  owner,  in  whose  name  the  suit  may  be  brought. 
This  seems  to-  be  the  settled  rule  as  recognized  by  the  text 
writers."  '"^ 

In  this  connection  it  may  be  well  to  state  that  a  special  com- 
missioner, appointed  to  sell  real  estate,  being  a  mere  creature  of 
the  court,  cannot  sue  to  collect  the  notes  or  bonds  taken  for 
purchase  money,  owing  on  the  sale  of  the  land,  without  authority 
from  the  court  appointing  him  so  to  do.^^" 

§64.     In  matters  of  fraud. 

Courts  of  law  and  equity  have  concurrent  jurisdiction  in 
cases  of  fraud, ^°^  and  the  court  which  first  acquires  jurisdiction 
of  the  case  will  determine  and  finally  settle  it.^°' 

As  to  the  parties  plaintiff  in  suits  involving  the  matter  of 
fraud,  they  must  be  those  who  have  been  injured  thereby  and 
not  strangers  to  the  transaction  in  which  the  fraud  arose,^"'  nor 
parties  who  participated  in  the  fraud.*""* 

295  Hogg's  Eq.  Pr ,  sec.  142,  pp.  298  Haden  vs.  Gardner,  7  Leigh 
229,  230.  157. 

296  Blair  vs.  Core,  20  W.  Va.  265.  2999  Ene.  PI.  and  Pr.  681. 

297  Hogg's  Eq.  Pr.,  sec.  167.  »oo  idem. 
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"  The  proper  party  defendant  in  an  action  of  fraud,  is,  of 
course,   the  party  practicing  it."  ^°^ 

§65.    In  the  matter  of  fraudulent  conveyances. 

Suits  to  set  aside  deeds  and  other  instruments  or  contracts, 
as  shown  by  the  decisions,  are  usually  instituted  by  creditors 
of  a  grantor  or  other  person  who  has  made  the  deed,  instrument 
or  contract  with  the  intent  to  delay,  hinder  or  defraud  such 
creditors  with  respect  to  the  collection  of  their  debts  or 
claims ;  ^"^  and  the  creditor  need  not  reduce  his  debt  or  claim  to 
judgment  in  order  to  maintain  a  suit  to  set  aside  a  fraudulent 
conveyance,'"'^  but  this  cannot  be  done  in  the  absence  of  statute 
so  providing.""^  The  law  embraces  all  creditors,  who,  but  for 
the  fraudulent  act  or  conveyance,  would  have  had  the  right  to 
subject  the  property  included  therein  to  the  payment  of  their 
debts,  ^°^  and  the  debt  upon  which  the  suit  is  based  must  be  due 
and  payable.^"" 

A  personal  representative  of  a  creditor  may  bring  suit  to 
set  aside  a  fraudulent  conveyance,^"^  but  no  such  repersentative 
of  the  heirs  of  a  frau.dulent  grantor.^"^  !N^or  can  the  grantor  or 
his  assignee  of  the  purchase  money  secured  therein  maintain  a 
suit  as  the  plaintiff  to  set  aside  a  deed  as  made  with  the  intent 
to  hinder,  delay,  and  defraud  the  creditors  of  the  grantee  or 
others.'"' 

Any  prior  or  existing  creditor  may  bring  a  suit  to  set  aside 
a  mere  voluntary  conveyance  or  transfer  of  the  debtor's  prop- 
erty,'^" as  such  conveyance  is  fraudulent  and  void  as  to  such 


301  Mem,  682.  304  Idem. 

302  Hcrzog  vs.  Weiler,  24  W.  Va.  aos  Idem,  p.  284. 
199 ;  Pappenheimer  vs.  Roberts,  Id 
702;  Core  vs.  Cunningham,  27  W, 
Va.  206;  Singer  Mfg.  Co.  vs.  Ben- 
nett, 28  W.  Va.  16;  Simon  vs.  El 
lison,  90  Va.  157,  17  S.  E.  Eep.  836 


300  Idem. 

soTEllworth  vs.  McCoy,  95  Ga. 
44,  22  S.  E.  Rep.  39. 

308  Hogg's  Eq.  Pr..  see.  183,  p. 
284. 


Blane  vs.  Paymaster  Mining  Co.,  95  309  Billingsley  vs.  Menear,  44  W. 

Cal.  524,  30  Pac.  Rep.  765,  29  Am.  Va.  651,  30  S.  E.  Rep.  61. 

St.  Rep.  149 ;  Batchelder  vs.  White,  sio  Sides  vs.  Scharflf  Bros.,  93  Ala. 

80  Va.  103.  106,  9  So.  Rep.  228. 

303  Hogg's    Eq.    Pr.,    sec.    183,    p. 
283. 
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creditor  of  the  debtor,  without  regard  to  the  question  of  an  in- 
tent to  defraud  on  the  part  of  the  debtor ;  but  not  a  subsequent 
creditor  in  the  absence  of  an  actual  fraudulent  intent  on  the 
part  of  the  debtor.^^^ 

While  the  right  to  set  aside  conveyances  in  cases  of  the  sort 
under  consideration  is  usually  invoked  by  the  creditor  in  the 
usual  sense  of  the  term,  yet  the  right  may  be  exercised  by 
others  who  may  "be  injuriously  affected  by  the  transfer  or  con- 
veyance.^^^  Thus  a  deserted  wife  may  maintain  a  suit  to  set 
aside  a  deed  of  her  husband  made  for  the  purpose  of  defrauding 
her  of  her  right  to  alimony/^'' 

The  necessary  parties  defendant  in  a  suit  to  set  aside  a  fraud- 
ulent conveyance  are  the  grantor  and  his  alienee,^^*  and  this, 
too,  though  such  alienee  may  have  conveyed  to  other  persons 
who  are  parties  to  the  suit,  if  the  latter  conveyance  was  for  a 
valuable  consideration  with  covenants  of  general  warranty ;  ^^° 
and  inasmuch  as  a  grantee  of  property  conveyed  by  a  debtor 
to  defraud  creditors  is  liable  for  the  value  of  the  property  con- 
veyed to  him  if  he  has  actively  participated  in  the  fraud,  so  if 
he  subsequently  disposes  of  the  property  so  as  to  place  it  beyond 
the  reach  of  the  creditor,  he  ought  to  be  made  a  party  defendant 
and  be  required  to  account  for  its  value,  without  reference  to 
the  manner  or  character  of  his  disposal  of  it ;  ^^°  and  if  the  suit 
be  to  set  aside  a  deed  given  to  secure  creditors,  the  beneficiaries 
named  therein  are  necessary  parties,^^^  and  likewise  the  trus- 
tee,^"^*  and  if  the  grantor  in  a  fraudulent  conveyance  be  dead  his 
personal  representative  is  a  necessary  party/^^ 


311  Greer  vs.  O'Brien,  36   W.  Va.  sis  Pappenheimer  vs.  Roberts,  su- 
277,  15  S.  E.  Rep.  74.  pro. 

312  Murray  vs.  Murray,    115   Cal.  sie  Doherty  vs.  Holiday,  supra. 
266,   37   L.  R.  A.   626,   56  Am.  St.  3i7  Simon  vs.  Ellison,  90  Va.  157, 
Rep.  97.  17  S.  E.  Rep.  836. 

313  Murray  vs.  Murray,  supra.  3i8  Le  Due  vs.  Brandt,  100  N.  C. 
31*  Pappenheimer  vs.   Roberts,   24  289,  14  S.  E.  Rep.  778. 

W.  Va.   702;   Wilson  vs.  Spear,  68  3i9  Roggs  vs.   McCoy,    15   W.  Va. 

Vt.  145,  34  Atl.  ReT).  429;  Doherty  344;    First   Nat.    Bank   vs.    Shuler, 

vs.  Holiday, Ind. ,  32  N.  E.  153  N.  Y.   1C3,  47  N.  E.  Rep.   262, 

Rep.  315.  60  Am.  St.  Rep.  601. 
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A  person  through  whom  fraudulent  conveyances  pass,  and 
who  acts  only  as  a  medium  to  transfer  title  to  another,  is  not 
a  necessary  party  defendant ;  ^^°  nor  are  the  other  joint  judg- 
ment debtors  in  a  suit  against  one  of  them  to  set  aside  a  con- 
veyance made  by  him ;  ^^^  nor  are  the  creditors  of  the  fraudulent 
grantor  or  debtor  necessary  parties/^^ 

§66.     In  matters  relating  to  guardian  and  ward. 

A  guardian  cannot  maintain  a  bill  in  equity  to  obtain  posses- 
sion of  his  Vizard's  property,''^''  but  such  a  bill  must  be  iiled 
in  the  name  of  the  ward  by  his  next  friend,^^*  who  may  be  the 
guardian  himself. ''^^  ISTor  can  a  second  guardian  file  a  bill 
in  his  ovni  name  against  a  former  guardian,  for  an  account 
of  his  trnsactions  in  relation  to  the  ward's  estate,^^"  but  any 
bill  for  an  accounting  by  the  guardian  must  be  by  the  ward 
and  if  an  infant  in  his  own  name  by  his  next  friend.^^'  But 
there  are  certain  cases  in  which  a  guardian  may  sue  in  his 
own  name,  as  where  he  is  entitled  to  the  possession  of  the  ward's 
property,^^^  or  he  seeks  to  recover  for  an  injury  to  the  posses- 
sion,^^^  or  when  the  suit  is  on  a  contract  made  with  the  guardian 
in  the  course  of  his  guardianship,^^"  or  on  a  judgment  obtained 
in  the  name  of  the  guardian.^^^  And  a  guardian  may  file  a  bill 
or  petition  in  his  own  name  for  the  sale  of  his  ward's  real 
estate.^^^  biit  no  such  bill  can  be  maintained  by  the  ward,  though 

32"  Bomar  vs.  Means,  37  S.  C.  520,  325  Burdette  vs.  Cain,  supra. 

16  S.  E.  Rep.  537;  Wilson  vs.  Spear,  328  Lemon  vs.   Hansbarger,   supra. 

68   Vt.    145;    Herzog  vs.   Weiler,   24  ^21  Idem. 

W.  Va.  199 ;  Sides  vs.  Scharff  Bros.,  328  Morton    vs.    Ohms,    67    Mich. 

93  Ala.  106,  9  So.  Rep.  228.  612.  35  N.  W.  Rep.  175;   Ricord  vs. 

321  Hodge  vs.  Gray,  110  Mich.  654,  Cent.  Pac.  R.  R.  Co.,  15  Nev.  167; 
68  N.  W.  Rep.  979;  Quinn  vs.  Peo-  Boruff  vs.  Stipp,  126  Ind.  32,  25 
pie,  146  111.  275,  34  N.  E.  Rep.  148.  X.    E.    Rep.    865;    Trust   vs.    Old,    6 

322  Core   vs.   Cunningham,   27   W.  Rand.  556,  18  Am.  Deo.  748. 
Va.  206.  329/,?F,„. 

323  Sillings  vs.  Bumgardner,  9  330  Bingham  vs.  Calvert.  13  Ark. 
Gratt.   273;    Lemon  vs.  Hansbarger,  399. 

6  Id.  301 ;   Bradley  vs.  Amsdon,   10  331  Welker  vs.  Welker,  3  P.  &  W. 

Paige    235;    Burdette    vs.    Cain,    8  (Pa.)   21. 

W.  Va.  282.  332  Hogg's  Eq.   Pr.,    sec.    124,   pp. 

32i  Idem.  207,  208. 
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the  bill  be  in  the  ward's  name  by  his  next  friend.^''  An  infant 
ward  by  his  next  friend  may  maintain  a  bill  against  his  guardian 
for  an  accounting  and  for  his  removal.''* 

On  a  debt  contracted  during  guardianship,  the  guardian  and 
not  the  ward  is  the  proper  party  to  be  sued.''^ 

In  a  proper  case,  a  suit  may  be  brought  in  equity  by  an 
infant  ward  against  the  guardian  and  his  sureties  for  a  set- 
tlement of  the  guardianship  accounts,  and  a  decree  rendered 
therein  for  any  balance  due  the  ward  upon  such  settlement.''" 
But  in  a  suit  of  this  character,  all  the  sureties  who  are  living, 
and  the  representatives  of  those  who  are  dead,  must  be  made 
parties.'" 

§66a.    As  to  matters  relating  to  husband  and  wife. 

The  Statute  of  West  Yirginia  expressly  provides  that  a  mar- 
ried woman  may  sue  or  be  sued  in  a  court  of  law  or  chancery, 
which  may  have  jurisdiction  of  the  subject  matter,  the  same  in 
all  cases  as  if  she  were  a  feme  sole.^^^  In  Yirginia  she  may 
sue  and  be  sued  in  the  same  manner  as  to  all  matters  connected 
with,  relating  to,  or  affecting  her  separate  trade,  business,  per- 
sonal labor  performed  for  any  one  other  than  her  husband  or 

333  Snavely  vs.  Harkrader,  29  liberty  to  select  such  as  suited  them, 
Gratt.  112.  and  omit  the  rest.     This  exception 

334  Sage  vs.  Hammonds,  27  Gratt.  to  the  proceedings  is  well  taken.  If 
651 ;  Snavely  vs.  Harkrader,  29  Wilson's  representatives  are  liable 
Gratt.   112,  128,   129.  in  case  of  a  failure  of  their  princi- 

335  Young  vs.  Warne,  2  Rob.  Rep.  pal,  they  would  be  entitled  to  con- 
420.  tribution  against  the  representatives 

336  Hogg's  Eq.  Pr.,  see.  224,  p.  of  James  Mitchell ;  and  if  so,  ''the 
335.  latter  ought  to  be  parties ;  for  other- 

337  Hutcheraft  vs.  Shunt,  1  T.  B.  wise  they  would  not  be  bound  by  the 
Monroo,   206,    15  Am.   Dec.   100.  decree  in  this  cause,  and  the  repre- 

In  this  case  the  court  in  its  opin-  sentatives    of    Wilson    would,    in    a 

ion,  giving  the  reason  for  the  rule  proceeding   to    enforce    such    contri- 

stated   in   the   text,    says :     "  It   is,  bution,  be  bound  to  prove  their  de- 

however,   contended  that  the  repre-  raand      anew,     as     a,     matter     not 

sentatives  of  James  Mitchell,  one  of  adjudicated  and  thus  the  benefit  of 

the  sureties  in  the  first  bond,  ought  the  decree  in  this  cause  would  be 
to    have    been    brought    before    the  '    lost  to  them." 

court,    and    that   the    complainants,  338  Code   (West  Va.),  Oh.  66,  sec. 

while  pursuing  puretieSj  were  not  at  15. 
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children,  her  contracts  for  services,  or  concerning  her  separate 
estate,  and  upon  contracts  and  liabilities  made  or  incurred 
before  her  marriage/^" 

Prior  to  the  enactment  of  section  15  of  chapter  3  of  Acts  of 
1893,  amending  chapter  66  of  the  Code  of  West  Virginia,  a 
claim  against  the  estate  of  a  married  woman  could  only  be 
enforced  in  a  court  of  equity."*"  But  under  the  present  statute 
she  may  be  sued  at  law  upon  a  legal  demand  and  equity  has  no 
jurisdiction  in  such  a  case."*^  And  in  Virginia  she  may  now 
be  sued  in  a  court  of  law  upon  legal  demands  in  the  particulars 
pointed  out  by  the  statute  as  if  she  were  unmarried.''*^  But 
upon  matters  of  contract  she  can  not  now  sue  her  husband  in 
West  Virginia,  except  in  a  court  of  equity;  ^*"  and  vice  versa.^^*" 
But  in  Virginia  the  court  seems  to  have  reached  a  different 
conclusion.'*''^ 

§67.     In  matters  relating  to  injunctions. 

Inasmuch  as  an  injunction  is  a  writ  usually  issuing' as  an 
incident  to  a  suit  in  which  the  plaintiff  asserts  some  equitable 
right  of  redress,  we  shall  only  give  a  few  general  principles 
as  applying  here,  referring  the  consideration  of  parties  to  the 
various  classes  of  cases  wherein  relief  by  inj\mction  may  be 
afforded.^" 

Injunctions  are  either  mandatory  or  preventive."*'  The 
former  requires  the  doing  of  a  particular  thing  which  will 
change  the  status  of  the  parties,"*"  while  the  latter  restricts 
the  doing  of  the  thing  and  preserves  the  status  of  the  parties."*' 
The  former  will  issue  at  the  suit  of  a  municipal  corporation 
to  compel  a  railroad  company  to  restore  a  street  to  its  former 

339  Code   (Va.),  1887,  sec.  2288.  343  Roseberry    vs.    Roseberry,    27 

340  Wick  vs.  Dawson,  43  W.  Va.       W.  Va.  759. 
43,   24   S.   E.   Rep.    587;    Carey  vs.  34ijdem. 

Burruss,    20    W.    Va.    571,    43    Am.  345  Alexander    vs.    Alexander,    85 

Rep.   790;   Hogg  vs.  Dower, '35  W.  Va.  353,  7  S.  E.  Rep.  335. 

Va.  200,  14  S.  E.  Rep.  995.  346  See  Hogg's  Eq.   Pr.,   sec.   234, 

341  Oney  vs.  Ferguson,  41  W.  Va.  p.  348. 

568,  23  S.  E.  Rep.  710.  ^^t  Idem,  see.  231. 

342  Duval   vs.   Chelf,   92  Va.  489,  sis  idem. 
23  S.  E.  Rep.  893.  349  Idem. 
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condition,-  where  it  has  laid  its  track  upon  it,  and  thus  in- 
terfered with  the  use  of  the  street ;  ^^*  at  the  instance  of  the 
owner  of  an  easement  to  remove  an  obstruction  to  its  use  and  the 
like.^"  The  latter  will  issue  at  the  instance  of  any  one  who 
shows  the  existence  of  a  clear  legal  right,  and  a  well-grounded 
apprehension  that  he  will  suffer  an  irreparable  injury  to  such 
right.'=' 

The  plaintiff  in  a  suit  for  an  injunction  holds  only  the 
position  of  a  plaintiff  in  a  bill  in  equity,  and  not  that  of  a 
relator,  as  on  information  for  mandamus  or  quo  ivarranto.^^^ 
Equity  will  not  therefore,  interfere  at  the  suit  of  a  private 
citizen  to  correct  or  prevent  abuses  merely  public,  unless  the 
party  asking  it  can  show  that  some  private  injury  is  actually 
sustained  or  justly  apprehended  by  him,^^*  as,  for  instance,  to 
enjoin  a  public  nuisance ;  ^^^  but  where  a  private  person  does 
sustain  an  injury  different  in  kind  from  that  suffered  by  the 
public  at  large  he  may  be  the  plaintiff  in'  an  injunction  bill  to 
obtain  relief.^'* 

When  it  is  sought  to  restrain  apprehended  wrongs  against  the 
public  the  bill  should  be  in  the  name  of  the  Attorney-General 
or  other  proper  officer,'^'  which  "  may  be  done  by  him  ex  officio, 
or  upon  the  relation  of  persons  who  have  an  interest  in  the 
subject  matter,  and  whose  private  right  may  be  protected  by  a 
decree  which  is  sought  mainly  on  the  ground  that  the  right  of 
the  public  will  be  jeoparded."  ^^^ 

The    State  has   a   right   to   maintain   a   suit   in    its   courts. 


350  Idem,  sec.  232,  p.  345.  so?  lo  Ene.  PI.  and  Pr.  897,  902. 

351  Idem,  see.  232,  pp.  345,  346.  S58  1  Dan.  Ch.  Pr.  11;  2  Story  Eq. 
s^^Idem,  sec.  233,  p.  347.  Jur.,  see.  921;  Kenney  vs.  Consum- 
353  Collins  vs.  Ripley,  8  Iowa  129.  ers'  Gas  Co.,  142  Mass.  419,  8  N.  E. 
354Beveridge  vs.  Laeey,   3   Rand.  Rep.  138;  Atty.-Gen'l  vs.  Utica  Ins. 

63;   Keystone   Bridge  Co.  vs.   Sum-  Co.,  2  John.  Ch.  371,  1  Law  Ed.  and 

mers,  13  W.  Va.  476.  note    412-414;     People    vs.    Equity 

355/dero.  Gas   Light  Co.,    141   N".   Y.   232,   36 

356  Blagen  vs.  Smith,  34  Or.  394,  N.  E.  Rep.  194 ;  Taylor  vs.  Lord,  28 

56  Pac.  Rep.  292,  44  L.  R.  A.  522;  Or.  489,  31  L.  R.  A.  473;   State  vs. 

Cranford  vs.  Tynell,  128  N.  Y.  341,  Ohio  Oil  Co.,  150  Ind.  21,  47  L.  R. 

28  N.  E.  Rep.  514.  A.  627. 
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both  in  its  sovereign  capacity  and  by  virtue  o£  its  corporate 
rights."'" 

Where  the  v?rong  complained  of  is  one  in  which  the  State 
has  no  direct  interest  any  more  than  it  has  in  an  ordinary 
controversy  among  individuals,  the  State  is  not  a  proper  party 
plaintiff,  and  the  suit  should  be  instituted  by  the  particular 
individual  who  will  be  injured.^°°  Thus  common  school 
teachers,  who  will  be  entitled  to  part  of  the  common  school 
fund  when  their  contract  is  fulfilled,  are  entitled  to  an  injunc- 
tion against  the  payment  thereof  under  an  unconstitutional 
statute  to  persons  not  entitled  to  such  fund,  although  they 
have  not  taught  all  the  session  for  which  the  money  is  to  be 
used.^" 

Further,  as  to  defendants,  it  is  the  common  rule  with  regard 
to  injunctions,  that  they  will  not  be  granted  to  restrain  a  person 
who  is  not  a  party  to  the  suit ;  but. whether  granted  in  a  pend- 
ing cause  or  not,  the  person  whose  action  is  sought  to  be  re- 
strained must  be  a  party  to  the  bill,  upon  which  the  applica- 
tion for  the  injunction  is  based."^^  When  the  lessees  of  an 
oil  and  gas  lease  bring  their  suit  against  the  lessees  of  an  ad- 
joining tract  to  enjoin  them  from  trespassing  upon  the  plain- 
tift''s  premises,  and  from  proceeding  to  drill  a  well  for  oil  and 
gas  which  defendants  claim  is  on  their  own  lease,  but  which 
plaintiffs  claim  is  on  their  premises,  the  lessors  of  both  leases, 
and  all  persons  having  an  interest  in  the  oil  or  gas  which  might 
be  produced  from  the  well,  the  drilling  of  which  is  sought  to 
be  enjoined,  are  necessary  parties  to  the  suit,  to  enable  the 
court  to  settle  the  rights  of  all  parties  interested  or  affected 
by  the  subject-matter  in  controversy.'*"  As  in  other  suits, 
the  State  cannot  be  made  a  defendant  to  an  injunction  bill,  with- 
out her  consent ;  ""*  but,  though  the  State  cannot  be  sued,  the 


369  state  vs.  Ohio  Oil  Co.,  supra.  Rand.    119;   Fellows  vs.  Fellows,  4 

360  10  Ene.  PI.  and  Pr.  904.  Johns.  Ch.  25,  1  L.  Ed.  751. 

361  Underwood  vs.  Wood,  93  Ky.  sas  Steelsmith  vs.  Fisher  Oil  Co., 
,  15  L.  R.  A.  825.  47  W.  Va.  391,  35  S.  E.  Rep.  15. 

362  Robertson  vs.  Tapscott,  81  Va.  364  C.  &  0.  Ry.  Co.  vs.  Miller, 
533,  549 ;  Chapman  vs.  Harrison,  4  Auditor,  19  W.  Va.  408 ;  John  Slack 
Rand.    336;    Lyne    vs.    Jackson,    1  vs.  Jacob  et  al.,  8  W.  Va.  612,  in 
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right  to  sue  a  State  officer,  either  to  require  or  inhibit  the 
performance  of  a  mere  ministerial  duty,  has  been  repeatedly 
reeognized.^''^  Therefore,  an  injunction  will  lie  against  the 
auditor  of  the  State  to  restrain  him  from  the  performance  of  a 
mere  ministerial  duty."""* 

When  the  duty  to  be  performed  is  purely  executive  and  politi- 
cal, the  State  officer  cannot  be  restrained  by  injunction.^"^  And 
it  is  decided  that  equity  will  enjoin  an  executive  officer  from 
doing  unlawful  acts  under  color  of  an  executive  office,  such 
as  any  illegal  acts  of  the  Commissioner  of  Agriculture  under 
the  laws  of  Virginia/"' 

§68.     In  matters  relating  to  judgments  and  decrees. 

It  is  settled  as  a  general  rule  that  no  one  can  invoke  the 
aid  of  a  court  of  equity  to  enjoin  a  judgment  or  for  relief 
against  it,  who  is  not  a  party  to  it,''"'  or  in  privity  with  such 
party,^^"  or  those  who  are  not  actual  parties  but  have  a  direct 


the  opinion  of  the  Court;  10  Enc. 
PI.  and  Pr.  911. 

315  c.  &  0.  Ry.  Co.  vs.  Miller, 
supra,  in  the  Court's  opinion,  citing 
Osborn  vs.  Bank  of  U.  S.,  9  Wheat. 
738 ;  Davis  vs.  Gray,  16  Wall.  203 ; 
Board  of  Liquidation  vs.  McComb, 
2  Otto  531 ;  Williamson  vs.  Massie, 
33  Graft.  237;  State  vs.  Governor, 
5  Ohio  St.  528;  Galloway  vs.  Jen- 
kins, 63  N.  C.  147;  MeDougal  vs. 
Eoman,  2  Cal.  80;  Bryan  vs.  Cat- 
tel,  15  Iowa  538;  Swann  vs.  Buck, 
40  Miss.  268 ;  Magruder  vs.  Swann, 
25  Md.  173;  Commonwealth  vs. 
Railroad  Co.,  53  Pa.  St.  9. 

"  State  officers,  who,  under  the 
color  of  the  authority  of  unconsti- 
tutional State,  legislation,  are  guilty 
of  personal  trespasses  and  wrongs, 
may  be  sued,  although  the  constitu- 
tion of  this  State  provides  that  the 
State  shall  never  be  made  defendant 
in  any  suit  at  law  or  in  equity;  and 


suits  may  be  maintained  against 
such  officers  in  their  official  capac- 
ity, to  arrest  or  direct  their  official 
action,  by  injunction  or  mandamus, 
when  said  suits  are  authorized  by 
law,  and  the  act  to  be  done  or 
omitted  is  purely  ministerial,  in  the 
performance  or  omission  of  which- 
the  plaintiff  has  a  legal  interest; 
but  in  other  cases  such  suit  cannot 
be  maintained  when  such  officer  is 
only  a  nominal  party,  for  such  suit 
is  only  tantamount  to  a  suit 
against  the  State."  Copper  Co.  vs. 
Scherr,  50  W.  Va.  533;  40  S.  E. 
Rep.  514. 

^8«  Idem. 

s«'  Idem. 

368  Blanton,    Com'r    vs.    Southern 
Fertilizer  Co.  et  al.,  77  Va.  335. 

3«9  Jordan  vs.   Williams,   3  Rand. 
501. 

370  Ellis  vs.   Harrison    (Tex.   Civ. 
App.)   57  S.  W.  Rep.  984. 
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and  substantial  interest  in  the  result  of  the  suit."'^  And  "  all 
persons  interested  in  the  judgment  adversely  to  any  relief 
against  its  operation  should  be  made  parties  defendant,"  ^^^  or 
whose  rights  will  be  affected  by  the  suit  ^'^*  as  well  also  as  the 
parties  to  the  judgment  or  their  privies."^'  Thus  to  a  suit 
brought  to  restrain  the  sheriff  from  selling  certain  property  to 
satisfy  fee  bills  and  executions  issued  thereon,  the  plaintiffs  in 
the  judgments  are  necessary  parties  defendants.^^*  And  it  is 
said  that  all  parties  charged  with  participating  in  the  fraud  by 
means  of  which  the  judgment  was  obtained  are  necessary  parties 
defendant.^^'* 

The  same  rules  as  to  parties  applies  as  to  bills  brought  to 
impeach  or  enjoin  the  decrees  of  a  court  of  equity.^'" 

§69.     In.  matters  relating  to  legatees  and  distributees. 

Legatees  and  distributees,^'^  either  alone  or  jointly  may 
maintain  a  suit  for  the  payment  of  legacies  or  the  distributable 
shares  due  them  from  the  estate  of  the  decedent.^'*     And  the 

371  3  Enc.  PI.  and  Pr.  621,  622.  sue  the   executor   for  his   own   Tpar- 

372  11  Enc.  PI.  and  Pr.  1173.  tjcular  legacy,  without  making  the 
372*  Harris    vs.    Wallon,    95    Va.      residuary    legatees    parties    to    the 

721,  30  S.  E.  Rep.  372,  64  Am.  St.  suit.  Aliter,  where  one  of  the  re- 
Rep.  830.      '  siduary  legatees  sues  for  his  share 

373  York  vs.  Cartwright,  42  Tex.  of  the  residue ;  an  account  of  the 
136.  estate  being  necessary  in  that  case: 

374  Howell  vs.  Foster,  122  111.  276,  Cromer  vs.  Pinckney,  3  Barb.  Ch. 
13  N.  E.  Rep.  527.  466;    Prichard   vs.    Hicks,    1    Paige 

375  11  Enc.  PI.  and  Pr.  1174.  Ch.  270.     And  see  Brown  vs.  Rick- 

376  3  Enc.  PI.  and  Pr.  620-622.  etts,  3  Johns.  Ch.  553.     But  it  has 

377  We  have  used  the  word  "  dis-  been  held  that  one  residuary  legatee 
tributees  "  here  as  synonymous  with  may  file  a  bill  on  behalf  of  himself, 
the  heirs-at-law  and  widow  of  an  and  all  others  standing  in  the  same 
intestate  who  may  share  in  the  dis-  situation,  and  it  is  not  necessary  to 
tribution  of  his  estate,  and  "  lega-  make  them  all  parties  to  the  suit, 
tees  "  as  those  who  take  under  the  Where  a  bill  is  for  the  payment  of 
will  of  a  decedent.  a  particular  legacy,  if  the  defendant 

378  Rexroad  vs.  McQnain,  24  W.  admits  a  sufficiency  of  assets,  a  de- 
Va.  32 ;  Woodyard  vs.  Buffington,  cree  for  the  payment  may  be  made 
23  W.  "Va.  195;  Sillings  vs.  Bum-  without  any  general  account  of  the 
gardner,  9  Gratt.  273 ;  Currence  vs.  estate.  But  if  it  appears  by  the 
Daniels,  5  W.  Va.  418.  answer  that  there  is  a  deficiency  of 

As  a  general  rule,  a  legatee  may       assets,    the    decree   must   be   for    a 
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distributees  of  a  deceased  person  may  maintain  a  bill  in  equity, 
to  impeach  and  set  aside  a  deed  of  gift  of  personal  estate  made 
by  the  decedent  in  his  lifetime,^'"  and  it  may,  at  their  suit,  be 
declared  fraudulent,  and  annulled;  but  the  subject  itself  can 
only  be  decreed  to  the  personal  representative  of  the  decedent, 
or  to  the  distributees  when  the  representative  is  a  party  to  the 
suit.''«° 

The  personal  representative  of  a  deceased  distributee,  not  the 
next  of  kin  of  the  latter,  is  the  proper  person  to  sue  for  the 
distributive  share,^'^  unless  the  distributee  died  in  the  lifetime 
of  the  original  decedent,  that  is,  unless  the  distributee  died  be- 
fore the  original  decedent,  in  which  case  the  rule  is  otherwise/^^ 

An  assignee  of  a  distributee  has  the  same  right  to  maintain  a 
suit  with  reference  to  the  estate  of  the  decedent  that  his  assignor 
possessed.  "^^ 

As  a  general  rule  a  distributee  or  legatee  cannot  sue,  either 
at  law  or  in  equity,  to  recover  personal  assets  of  the  estate  of 
the  decedent,  this  belonging  to  the  personal  representative.^^* 
But  this  rule  is  not  universal,  as  there  are  instances  in  which  a 
distributee  or  legatee  may  sue  for  the  recovery  of  personal 
assets  belonging  to  the  estate  of  a  decedent,  as  where  the  per- 
sonal representative  refuses  or  declines  to  sue,  or  colludes  with 

general  account,  and  distribution  Jennings  vs.  Patterson,  15  Beav.  28.. 
among  all  who  may  come  in  and  es-  379  Samuel  vs.  Marshall,  3  Leigh 

tablish  their   claims  under  the  de-  567. 

cree :     Hallett  vs.  Hallett,   2  Paige  sso  Samuel   vs.    Marshall,    supra; 

Ch.  15.     And  see  Marsh  vs.  Hague,  Hansford  vs.  Elliott,  9  Leigh  79. 
1   Ed.  Ch.  174.  ■  381  Hay's  Ex'r  vs.  Hays,  5  Munf. 

Legatees      and      annuitants    are  418. 
bound  by  the  proceedings  in  a.  suit  ssaTison  vs.  Tison,  12  Ga.  208. 

for  administration  between  the  ex-  383  Selleek   vs.   Mathews,    7   Rich, 

eeutors  and  residuary  legatees  and  L.  (S.  Car.)  26. 
devisees,    although  there  may  be  a  384  Manifold   vs.   Jones,    117    Ind. 

question  as  to  the  debts  being  pri-  212,  20  N.  E.  Rep.  124;  Jenkins  vs. 

marily    charged    upon    real    estate,  Freyer,  4  Paige  Ch.  47,  3  L.  Ed.  336, 

which  may  incidentally  affect  them ;  note ;   Beecher  vs.   Grouse  &  Bruce, 

they  cannot,  therefore,  after  decree  19    Wend.     306,     13    L.    Ed.    617; 

in  such  suit,  sustain  an  adniinistra-  Gravely  vs.  Gravely,  84  Va.   145,  4- 

tion    suit    against    the    executors:  S.  E.  Rep.  218. 
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the  debtor  to  the  injury  of  the  estate,  or  where  other  special 
facts  or  circumstances  exist  warranting  it.'*'' 

In  a  suit  by  one  or  more  distributees  for  a  settlement  of  the 
estate  and  the  recovery  of  their  shares,  the  administrator, 
widow  and  all  the  other  distributees  are  necessary  parties/*" 
If  the  suit  is  brought  by  one  legatee  against  the  personal  rep- 
resentative of  the  testator  to  have  his  legacy  paid,  when  the 
fund  out  of  which  it  is  to  be  paid  is  not  definitely  ascertained, 
all  the  legatees  having  an  interest  in  such  fund  must  be  made 
parties  to  such  suit/*^  But  a  party  entitled  to  a  legacy  of  an 
amount  certain,  may  maintain  a  suit  therefor  without  making 
the  other  legatees  parties,^**  and  especially  may  he  so  maintain 
the  suit  where  the  assets  are  suflScient  to  pay  all ;  ^^^  if  the  suit 
be,  however,  by  a  residuary  legatee,  all  the  distributees  or  lega- 
tees together  with  the  personal  representatives  of  any  who  have 
died  since  the  death  of  the  intestate  or  testator,  as  the  case 
may  be,  should  be  made  parties  thereto,*^"  unless  it  appears  that 
all  prior  legacies  have  been  satisfied ;  ^'^  and  if  suit  be  brought 
against  an  executor  for  the  surplus  or  residuum  after  the  pay- 
ment of  debts  and  legacies  or  other  prior  incumbrances,  all 
the  creditors,  legatees  and  prior  incumbrancers,  are  necessary 
parties ;  '^'  and  in  all  cases  for  the  recovery  of  a  legacy  or  dis- 
tributive share  of  the  estate,  the  personal  representative  must 
be  a  party  defendant ;  '°^  and  so,  too,  where  suit  is  brought  by 
distributees  to  recover  assets  of  the  estate  where  the  personal 
representative  refuses  to  sue  or  colludes  with  the  debtor.*'* 

385  Nance  vs.  Powell,  4  Ired.  Eq.  387  Rexroad  vs.  MeQuain,  supra. 
303 ;  Trotter  vs.  Mut.  E.  F.  Assn,  9  sss  Sharpe  vs.  Eockwood,  78  Va. 
S.   D.    596;    Mason   vs.   Spurloek,   4       24. 

Baxt.     (Tenn.)     554;     Morgan    vs.  ss9  Idem. 

Woods,   69    Ga.    599 ;    Hansford   vs.  S9o  Sheppard  vs.   Stark,   3   Munf. 

Elliott,  9  Leigh  99 ;  Dugger  vs.  Tay-  29 ;   Eichardson  vs.   Hunt,   2   Munf. 

lor,  60  Ala.  504;  Evans  vs.  Evans,  148;  Sharpe  vs.  Roekwood,  supra. 

23  N.  J.  Eq.  71;   Beating  vs.  Darn-  39i  Sharpe  vs.  Eockwood.  supra. 

ing,  96  Va.  451,  31  S.  E.  Rep.  612;  392  Sharpe    vs.    Eockwood,    supra; 

Dulaney  vs.  Smith,  97  Va.  130,  33  S.  Nelson  vs.  Page,  7  Gratt.  160. 

E.    Rep.    533;    Tabb   vs.    Cabell,    17  393  Robertson   vs.    Gillewaters,    85 

Gratt.  161.  Va.    116,   7   S.   E.   Rep.   371;   Nease 

386  Woodyard  vs.   Buffington,   su-  vs.  Capehart,  8  W.  Va.   95. 

pra  :  Slaughter  vs.  Froman,  5  T.  B.  394  Thomas    vs.    White     3    Littell 

Monroe  19,  17  Am.  Dec.  1.  (Ky.)  177,  14  Am.  Dee.  56;  Worthy 
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Legatees  and  distributees  may  be  made  defendants  in  a  suit 
by  creditors  where  the  personal  representative  is  insolvent,  to 
require  payment  of  their  debts  out  of  the  assets  in  the  hands  of 
such  legatees  and  distributees ;  '"'^  but  to  such  a  suit  all  the 
legatees  and  distributees  and  personal  representative  should 
be  made  parties/^''  unless  it  appears  that  such  representative  has 
settled  his  accounts  and  delivered  the  estate  over  to  the  legatees 
and  distributees.^"^ 

It  is  well  settled  that  a  legatee  or  creditor  of  a  decedent's 
estate  cannot  maintain  a  suit  against  the  personal  representa- 
tive of  the  decedent  and  another  who  is  a  debtor  to  the  estate, 
except  under  special  circumstances.  What  constitutes  such  spe- 
cial circumstances  as  will  justify  such  a  joinder  has  never  been 
limited  by  any  precise  and  rigid  rule.^*^  The  circumstances 
usually  relied  on,  and  which  have  been  held  sufficient  to  au- 
thorize such  joinder,  are  the  insolvency  of  the  personal  repre- 
sentative ;  collusion  between  him  and  the  debtor ;  the  fact  that 
the  debtor  was  a  partner  of  the  decedent,  or  a  trustee  holding 
property  for,  or  an  agent  of,  the  decedent.'"'^ 

§70.     In  the  matter  of  the  enforcement  of  liens. 

Under  this  section  will  be  considered  the  matter  of  parties 
necessary  and  proper  in  suits  to  enforce  all  liens,  except  judg- 
ment and  mortgage  liens,  which  we  have  considered  elsewhere,*"" 
beginning  with  the  vendor's  lien.  The  holder,  as  appears  from 
the  decisions,  whether  by  reservation,  assignment  or  otherwise, 
of  the  lien,  may  as  the  plaintiff  in  the  bill  enforce  the  same  in 


vs.  Johnson,  8  Ga.  236,  52  Am.  Dec.  31  S.  E.  Rep.  612,  citing  Hagan  vs. 

399.  Walker,   14  How.  29,  34. 

395  Lampson  vs.   Payne,   5   Munf.  sso  Beaty  vs.  Downing,  supra,  eit- 

]76;   Leake  vs.  Leake    75  Va.  792;  ing  Mitford  &  T.  PI.  and  Prac,  p. 

Davids   vs.    Nevraian,    2    Rob.    Rep.  251;   Story  Eq.  PI.,  sec.  514;   Long 

664.  vs.  Majestre,  1  Johns.  Ch.  305;  Ha- 

306  Hooper   vs.   Royster,    1   Munf.  gan    vs.    Walker,    supra.     See    also 

133;  Leake  vs.  Leake,  swpra.  Wilson  vs.   Wilson,  93  Va.   546,  25 

39T  Hooper  vs.  Royster,  supra.  S.  E.  Rep.  596,  as  to  such  joinder. 

398  Beaty  vs.  Downing,  96  Va.  451,  ^"o  Sec.  59,  ante;  sec.  72,  post. 
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equity,*"^  or  if  he  be  dead,  his  personal  representative.^"^  As 
a  general  rule  in  a  suit  to  enforce  a  vendor's  lien,  other  lienors 
having  subsequent  liens  on  the  vendor's  lands  ought  not  to  be 
made  parties  thereto,*"'  unless  the  land  on  which  such  vendor's 
lien  exists,  has  been  conveyed  by  trust  deed  to  Secure  debts,  in 
which  ease  the  trustee  in  any  such  deed  of  trust  is  a  necessary 
party  *°*  in  order  to  bring  the  title  before  the  court,*"^  but  the 
cestui  que  trust  in  such  trust  deed  is  not  a  necessary  party,*"* 
unless  there  be  a  question  whether  the  holder  of  the  vendor's 
lien  has  by  his  act  waived  his  lien  as  to  the  debt  secured  by  the 
trust,  in  which  case  the  cestui  que  trust  is  a  necessary  party. *°'^ 
So  if  the  land  has  been  sold  sinfee  the  conveyance  in  which  the 
vendor's  lien  was  reserved  and  a  conveyance  made  to  other 
parties  as  vendees  of  such  land  or  parts  thereof,  such  vendees 
should  be  parties  to  the  suit  brought  to  enforce  such  lien.*"^ 

When  suit  is  brought  to  enforce  a  vendor's  lien  against  the 
estate  of  a  deceased  vendee  his  personal  representative  and  all 
of  his  heirs-at-law  are  necessary  parties  to  such  suit,*"''  and  if 
the  suit  to  enforce  such  lien  be  brought  after  the  death  of  the 
vendor  without  having  made  a  deed  to  his  vendee,  the  heirs-at- 
law  of  such  vendor  are  necessary  parties  that  the  legal  title  to 
the  land  may  be  before  the  court  before  making  any  decree  of 
sale.*^°  So  when  a  vendor  brings  suit  to  enforce  his  lien  and  to 
subject  the  land  upon  which  it  exists  to  its  payment,  and  a 

401  Moreland  vs.  Metz,  24  W.  Va.  272,  9  S.  E.  Rep.  21 ;  Turk  vs. 
119,  49  Am.  Rep.  246;  Neeley  vs.  Skiles,  38  W.  Va.  404  18  S.  E.  Rep. 
Ruleys,  26  W.  Va.  686;  Arnold  vs.       561. 

Coburn,  32  W.  Va.  272,  9  S.  E.  Rep.  ^os  Turk  vs.  Skiles,  supra. 

21;    James    vs.    Burbridge,    33    W.  •'oo  Arnold     vs.     Coburn,     supra; 

Va.  272,   10  S.  E.  Rep.  396;   Hatch  Turk  vs.   Skiles,  supra. 

vs.  Calvert,  15  W.  Va.  90;  Board  vs.  -iot  Turk  vs.  Skiles,  supra. 

Wilson,   34   W.   Va.   609,    12   S.   E.  -los  Morris  vs.  Peyton,  10  W.  Va. 

Rep.  778.  1.  9. 

402  Mott  vs.  Carter's  Adm'r,  26  i«o  Somerville  vs.  Somerville,  26 
Gratt.  127 ;  Grubb  vs.  Lookabill,  100  W.  Va.  479;  Grubb  vs.  Lookabill, 
N.  C.  267,  6  S.  E.  Rep.  390.  100  X.  C.  267,  6  S.  E.  Rep.  390. 

•403  Moreland  vs.  Metz,  24  W.  Va.  4io  Mott   vs.    Carter's    Adm'r,    26 

119,   49  Am.  Rep.   246;  Neeley  vs.  Gratt.    127;    Grubb    vs.    Lookabill, 

Ruleys,  26  W.  Va.  686.  supra. 

404  Arnold  vs.  Coburn,  32  W.  Va. 
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claim  to  the  land  or  a  part  thereof  is  made  by  others,  under 
alleged  title  paramount,  such  claimants  are  necessary  parties, 
if  the  vendor  insists  upon  his  own  title  and  claims  the  land  as 
his  by  reason  of  the  strength  of  his  own  title.^^^  And  so,  too, 
in  a  suit  to  enforce  a  purchase  money  lien  reserved  in  a  deed  con- 
taining covenants  of  general  warranty,  and  it  appears  that  there 
are  prior  liens  upon  the  land  to  the  payment  and  discharge  of 
which  the  plaintiff  proposes  to  apply  such  purchase  money,  the 
owners  of  such  prior  liens  must  be  parties ;  *^^  but  if  the  suit  in 
such  case  be  brought  simply  to  enforce  the  purchase  money  lien, 
such  prior  lien  owners  are  not  necessary  parties,  unless  it  appear 
that  the  vendor  is  insolvent.*^^  So,  where  suit  is  brought  to  en- 
force a  vendor's  lien  by  the  assignee  thereof  and  the  claim  has 
been  attached  in  the  hands  of  the  vendee  in  an  action  brought  by 
a  creditor  of  the  plaintiff's  assignor,  no  decree  can  be  rendered 
against  such  vendee  for  the  enforcement  of  such  lien  until 
the  attaching  creditor  has  been  made  a  party  to  the  cause.*" 

If  a  lien  is  reserved  in  a  deed  payable  to  a  third  party, 
instead  of  to  the  grantor,  in  a  suit  to  enforce  such  lien,  the 
grantor,  or  after  his  death,  his  heirs-at-law  or  personal  repre- 
sentative, are  not  necessary  parties.*^^  But  in  a  suit  to  enforce 
a  lien  for  purchase  money  of  land  by  a  holder  of  one  note  given 
therefor,  holders  of  other  notes  equally  secured  by  such  lien  are 
necessary  parties. ■'^'' 

As  to  a  mechanics'  lien,  the  Statute  of  West  Virginia  *" 
provides  that  any  person  having  such  lien,  "  may  enforce  the 
same  by  filing  a  bill  in  chancery  in  the  Circuit  Court  of  the 
county  in  which  his  account  is  filed  as  aforesaid,  in  which  he 
shall  make  all  other  persons  having  liens  thereon  under  this 
chapter  parties,  and  any  other  person  acquiring  such  lien  before 
a  decree  shall  be  pronounced  in  said  suit  may,  at  his  request, 

*ii  Heavener   vs.   Morgan,   30   W.  ^is  James    vs.    Burbridge,    33    W. 

Va.   335,   4  S.  E.   Rep.  406,  8  Am.  Va.  272,  10  S.  E.  Rep.  396. 

St.  Rep.  55.  416  Miller  vs.  Morrison,  47  W.  Va. 

<i2  MeClaugherty  vs.  Croft,  43  W.  694,  35  S.  E.  Rep.  905. 

7a.  270,  27  S.  E.  Rep.  246.  in  Code,  West  Virginia,  1899,  Ch. 

413  Idem.  15,  sec.   10. 

<i4  Hatch  vs.  Calvert,   15  W.  Va. 
90. 
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be  made  a  defendant  therein  and  recover  his  claim  in  the  same 
manner  as  if  he  had  been  made  a  defendant  at  the  commence- 
ment of  the  suit.  Should  the  party  bringing  the  suit  fail  from 
any  cause  to  establish  his  claim,  the  suit  shall  not  for  that  cause 
be  dismissed,  but  it  may  be  prosecuted  by  any  other  party 
thereto  having  such  lien,  in  the  same  manner  as  if  it  had  been 
commenced  by  him." 

A  suit  to  enforce  a  mechanics'  lien  is  carried  on  v^ith  all  the 
rights,  principles  and  methods  of  procedure  incident  to  a  court 
of  equity ;  *^'^  so  that  the  question  of  parties  is  usually  deter- 
mined by  these  principles  and  methods. 

The  lien  is  enforceable  by  any  claimant  or  his  assignee  *^^ 
and  if  the  lien  is  claimed  by  a  co-partnership  all  the  members 
of  the  firm  must  unite  in  the  suit  as  plaintiffs,*'"  though  the 
contract  was  made  in  the  name  of  one  of  the  partners  for  the 
benefit  of  the  firm  and  by  it  fulfiUed.*^^  Joint  contractors 
should  unite  as  plaintiffs,  and  in  case  of  death  suit  may  be 
brought  by  the  survivor.*^^ 

In  suits  to  enforce  mechanics'  liens,  the  general  rule  is  that 
all  persons  should  be  made  defendants  whom  the  plaintiff 
wishes  to  bind  by  the  decree.*^^ 

All  persons,  as  we  have  seen,  who  have  mechanics'  liens  at 
the  time  the  suit  is  brought  must  be  made  defendants  thereto ;  *^* 
so  the  owner  of  the  land  at  the  time  the  lien  was  created-  or 
who  contracted  therefor,  unless  he  has  conveyed  all  of  his 
interest  in  the  property,*^^  the  owaer  of  the  property  at  the 
time  the  suit  is  brought, *^°  upon  the  death  of  the  owner  his 
heirs-at-law  and  personal  representative,*^^  the  trustee  and  cestui 
que  trust  in  a  deed  of  trust  upon  the  property  chargeable  with 

418  Hogg's    Eq.    Pr.,    sec.    520,    p.  Tex.  Civ.  App.  460,  23  S.  W.  Rep. 

702.  907. 

*ii)  Idem,    sec.    519,    p.    701.    .See  *23  Boisot    on    Mechanics'    Liens, 

also  Code  of  Va.  1887,  Ch.  110,  sec.  sec.  525. 
2487.  ■•24Codc,   1899,   Ch.   75,   see.    10. 

420  Boisot    on    Mechanics'    Liens,  425  Boisot    on    Mechanics'    Liens, 
sec.  522.  sec.  526. 

421  Idem.  *26  Idem,  sec.  527. 

422  Rockwood  vs.  Walcott,  3  Allen  427  Idem,  sec.  528. 
(Mass.)   458;   Ricker  vs.  Schudt,  5 
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the  lien,*^*  and  any  other  incumbrancers  such  as  mortgagees, 
judgment  creditors  and  the  like,  should  be  made  parties  de- 
fendant. *'' 

The  principles  applying  to  questions  of  parties  to  suits  to 
enforce  the  laborers'  lien,  distinctively  so  called,  are  essentially 
the  same  as  those  governing  in  suits  brought  to  enforce  me- 
chanics' liens. 

In  a  suit  brought  to  enforce  the  lien  of  a  legacy  charged  upon 
real  estate,  all  the  legatees  are  necessary  parties.*^" 

§71.     In  the  matter  of  mortgages  —  redemption  of. 

As  to  who  may  redeem  property  from  the  lien  of  a  mort- 
gage, and  who  may,  therefore,  be  the  plaintiffs  in  a  bill  filed 
for  that  purpose,  "  it  may  be  laid  down  as  a  rule  of  almost, 
if  not  quite  universal  application,  that  all  persons  having  any 
interest  in  or  lien  upon  the  estate  embraced  in  the  mortgage, 
may  insist  upon  the  redemption  of  the  mortgage  in  order  to  the 
due  enforcement  of  their  claims.  Thus,  the  right  may  be 
exercised  by  a  judgment  creditor,  a  junior  mortgagee,  a  pur- 
chaser of  the  equity  of  redemption,  a  tenant  in  dower,  a  tenant 
by  the  curtesy,  a  married  woman  who  has  relinquished  her 
dower,  thus  preventing  a  disastrous  foreclosure  and  sale  of  the 
property  including  her  dower  interest,  one  holding  but  a  par- 
tial interest  in  the  premises,  the  heirs  of  the  mortgagor,  the 
guardian  of  a  minor  heir,  but  a  mortgagor  who  has  parted  with 
his  interest  in  the  premises  by  a  conveyance  thereof  cannot 
redeem;  nor  can  he  do  so  by  setting  up  any  independent  per- 
sonal demand  against  the  mortgagee ;  nor  can  there  be  any  re- 
demption without  the  payment  of  the  entire  debt  due  the  mort- 
gagee or  other  lawful  holder  thereof. 

In  case  a  mortgagor,  or  owner  of  the  equity  of  redemption, 
redeem  after  a  foreclosure  sale  to  which  he  was  not  made  a 
party,  and  the  purchaser  has  not  entered  into  possession,  the 
amount  to  be  paid  in  order  to  effect  a  redemption  is  the  amount 
of  the  mortgage  debt  with  interest,  and  the  value  of  the  im- 

*28/(Jem,  sec.  532.  430  M.   E.   Church  vs.  Wilkinson, 

420 /dem.  36  N.  .J.  Eq.  141. 
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provements  made  by  the  purchaser,  less  the  rents  and  profits 
received  by  him."  *^^ 

Since  all  persons  having  a  right  to  redeem  must  be  made 
parties  to  a  bill  for  that  purpose,  any  such  who  have  not  been 
made  plaintiffs  are  necessary  defendants.^^^ 

In  a  suit  by  the  purchaser  of  the  equity  of  redemption 
against  the  mortgagee  brought  to  redeem  the  property  from 
the  lien  of  the  mortgage  the  mortgagor  is  a  necessary  party ;  *^' 
and  likevs^ise,  the  mortgagee  who  holds  the  legal  title,  in  a  suit 
by  the  assignee  of  the  equity  of  redemption ;  *^*  so,  too,  the 
personal  representative  of  a  deceased  mortgagee  in  a  bill  filed 
by  the  owner  of  the  equity  of  redemption,*^^  as  well,  also,  as, 
his  heirs-at-law,*^'^  and  the  trustee  where  the  land  embraced 
by  the  mortgage  is  held  in  trust.*^^  But  neither  a  mortgagee 
who  has  parted  with  his  entire  interest  in  the  mortgage,*'*  nor 
a  pendente  lite  purchaser,*''^  is  a  necessary  party  to  a  bill  to 
redeem  from  the  mortgage  lien.**" 

§72.     In  the  matter  of  mortgages  —  continued  —  foreclosure  of. 

In  the  ordinary  mortgage  made  to  one  person  only,  the 
mortgagee  is  the  only  necessary  plaintiff,**"^  and  in  case  of  an 
absolute  assignment  the  assignee  only  is  the  necessary  plain- 
tiff.*"' 

"  If  the  mortgagee  is  dead,  his  personal  representative  is 
the  proper  plaintiff  to  bring  the  bill ;  for,  ordinarily,  the  mort- 
gage money  belongs  to  the  personal  assets,  and  draws  after  it 
the  mortgaged  estate  as  an  incident.     But  if  the  mortgage  be 

431  Hogg's  Eq.  Pr.,  sec.  548,  pp.  ■*3' Upham  vs.  Brooks,  2  Story  (U. 
730,  731.  S.)   623. 

432  Southard  vs.  Sutton,  68  Me.  438  Raisin  Fertilizer  Co.  vs.  Bell, 
575;  Van  Gorder  vs.  Hanna,  72  107  Ala.  261,  18  So.  Rep.  168; 
Iowa,  572;  34  N.  W.  Rep.  332.  Thomas  vs.   Jones,    84  Ala.   302,   4 

433  Clark  vs.  Long,  4  Rand.  451.  So.  Rep.  270. 

434  Woodward  vs.  Wood,  19  Ala.  439  Smith  vs.  Conner,  65  Ala.  371; 
213.  Koppe  vs.  Dyer,  59  Vt.  477,  59  Am. 

435  Guthrie  vs.  Sorrell,  6  Ired.  Rep.  742 ;  Roberts  vs.  Fleming,  53 
(N.  C.)   Eq.  13.  111.  196. 

436  Dexter    vs.    Arnold,    1    Sumn.  440  idem. 

(U.  S.)   109.  *"  Story  Eq.  PI.,  sec.  199. 

442  Idem. 
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of  a  fee,  the  heir  also  of  the  mortgagr-e  is  a  necessary  party 
(either  as  plaintiff  or  defendant) ;  for  he  is  the  owner  of  the 
legal  title,  although  but  a  trustee  for  the  personal  representa- 
tive; and,  if  the  mortgage  is  redeemed,  he  alone  is  competent 
to  reconvey."  **' 

"  The  mortgagee  may  foreclose,  although  he  has  pledged 
the  debt  as  collateral  security.  But  in  such  case  the  pledgee 
must  be  made  a  party,  either  plaintiff  or  defendant ;  and  the 
decree  should  provide  first  for  the  payment  to  the  pledgee  of 
the  amount  due  him,  and  the  balance  to  the  mortgagee.  The 
pledgee  may  likewise  bring  the  suit ;  but  must,  make  the  mort- 
gagee a  party."  **^ 

As  to  the  defendants  in  foreclosure  suits,  it  is  a  general  prin- 
ciple that  every  person  who  has  any  interest  in  the  property 
which  is  subject  to  the  mortgage,  whether  existing  at  the  time 
the  mortgage  was  created! or  acquired  afterwards,  is  a  necessary 
party  to  the  suit.**^  This  rule  demands  as  indispensable  part;ies 
to  the  suit,  all  persons  having  any  interest  in  the  equity  of  re- 
demption,**" both  mortgagors  where  to  a  principal  mortgagee 
another  has  been  given  as  collateral  security,**'  the  assignee 
of  the  equity  of  redemption,**^  the  trustee  and  beneficiaries 
where  the  equity  of  redemption  has  been  conveyed  in  trust ;  **'' 
all  subsequent  mortgagees,  judgment  creditors  and  other  lien- 
ors,*^" all  the  persons  entitled  to  the  whole  mortgage  and  not 
a  part  of  them  only,*^^  and  upon  the  death  of  the  mortgagor 
the  heir  or  devisee,  as  well  as  the  widow  when  she  is  entitled 
to  dower,*^^  as  well  also  as  his  personal  representative.*^^  But 
•unsecured  and  general  creditors  of  the  mortgagor,  without  any 
lien  upon  the  mortgaged  premises,*^*  pendente  lite  incumbran- 

■4*3  Idem,  sec.  200.                      .  iso  i    Beach   Mod.    Eq.    Jur.,    sec. 

Hi  1    Beach   Mod.    Eq.   Jur.,   sec.  503. 

497.  ^"  Story  Eq.  PL,  sec.  201. 

445  1  Beach  Mod.  Eq.  Jur.,  sec.  452  Qeorge  vs.  Cooper,  15  W.  Va. 
500;  Story  Eq.  PL,  sees.  193-198.  666. 

446  Story  Eq.  PL,  sec.  193.  453  g  Enc.  PI.  and  Pr.  337. 

•447  Idem,  sec.  194.     •  454  1    Beach   Mod.    Eq.    Jur.,   sec. 

iisldem,  sec.   197.  503. 

■449  Idem. 
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cers,*°°  the  mortgagor,  when  he  has  absolutely  conveyed  or 
assigned  his  entire  equity  of  redemption/^*  and  creditors  are 
not  necessary  parties  to  the  suit  of  foreclosure. 

§73.    In  matters  relating  to  municipal  corporations. 

"  A  municipal  corporation  may  sue  and  be  sued  in  any  form 
appropriate  to  the  cause  of  action.  Its  liability  does  not,  as 
respects  the  form  of  action,  differ  from  that  of  a  private  cor- 
poration or  an  individual."  *"'  It  should  sue  and  be  sued  in 
its  true  corporate  name.*^'  Thus,  it  may  maintain  a  bill  in  its 
own  name  to  abate  a  public  nuisance  within  its  corporate  limits 
affecting  the  public  health  of  the  municipality ;  *^°  so  it  may 
have  an  injimction  against  the  unlawful  laying  of  a  street 
railway  on  one  of  its  streets  or  highways,  where  it  is  charged 
with  the  duty  of  opening  and  keeping  them  in  repair.**"  So, 
a  lien  in  favor  of  a  municipal  corporation,  when  enforceable  in 
equity,  may  be  enforced  in  its  own  name.*"^ 

"  If  the  name  of  a  corporation  is  lawfully  changed,  not  the 
identity  of  the  corporation  itself,  suit  should,  in  general,  un- 
less provision  be  otherwise  made,  be  in  the  new  name.  If  a 
note,  bond  or  other  promise  be  made  to  a  corporation  by  a 
name  differing  from  the  corporate  name,  the  corporation  may 
sue  in  its  true  name,  and  allege  that  it  is  the  party  to  whom 
the  promise  or  obligation  w^s  made."'"'^ 

It  is  laid  down  in  positive  terms  by  an  author  of  high  re- 
pute, that  a  municipal  corporation  may,  in  its  own  name, 
bring  suit  in  proper  cases,  to  be  relieved  against  illegal,  un- 
authorized or  fraudulent  acts  on  the  part  of  its  officers.**' 

In  an  action  against  the  corporation,  its  individual  inhabi- 


465  Linn   vs.    Patton.    10    W.   Va.  Munch,  42  Minn.  342,  6  L.  R.  A.  763, 

187.  and  note. 

♦66  Story  Eq.  PI.,  sec.  197.  *«"  Stanford   vs.   Stamford   Horse 

467  ]4  Enc.  PI.  and  Pr.  222.  R.  Co.,  56  Conn.  381,  1  L.  R.  A.  375. 

468  Boone  vs.  Jackson,  98  Ga.  490,  46i  2    Dillon    Munic.    Corp.     (4th 
25  S.  E.  Rep.  518.  Ed.),  see.  822. 

469  Village     of     Pine     City     vs.  ^02  i^etn,  sec.  181. 

4«3  2  Idem,  sec.  921. 
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tants   are   not   proper    parties,*"*   nor   have   they   the   right  to 
appear  in  defense  of  an  action  against  the  corporation.*"^ 

§74.    In  matters  of  partition. 

As  to  those  Avho  may  be  plaintiffs  in  a  suit  to  compel  parti- 
tion, it  may  be  stated  that  not  only  joint  tenants,  tenants  in 
common,  and  co-parceners,  by  virtue  of  statute  *°''  niay  bring 
such  suit,  but  they  may  do  so  under  the  general  povs^ers  of  a 
court  of  equity.*"^  But  the  underlying  principle  controlling 
here,  as  in  all  other  classes  of  suits  of  this  character,  is  the  plain- 
tiff's possession  or  right  of  possession  to  the  premises  sought 
to  be  partitioned,*"*  or  an  actual  subsisting  interest  therein,*"^ 
as  where  he  has  previously  parted  with  his  interest  by  a  void- 
able conveyance,  as  by  deed  during  infancy,  he  may  neverthe- 
less institute  a  suit  for  partition  after  his  majority  and  ask  to 
have  the  conveyance  set  aside.*^"  But  a  remainderman  or 
reversioner  cannot  maintain  a  partition  suit  until  after  the 
expiration  of  the  life  or  other  precedent  estate  upon  vs^hich  the 
remainder  or  reversion  depends,  vyithout  the  consent  of  the 
occupying  tenant.  *^^ 

"  Under  the  principles  thus  laid  down,  a  tenant  for  life  of  an 
undivided  share  of  an  estate,  with  remainders  to  his  unhom 
sons,  may  file  a  bill  for  partition,  and  the  decree  will  be  binding 
on  the  sons,  when  in  esse;  and  a  life  tenant  of  one  moiety  of 
land  can  maintain  a  suit  against  the  remainderman  in  esse 
and  the  fee  simple  owners  of  the  other  moiety ;  and  so  may  the 
jrarchaser  of  the  rights  of  certain  legatees  to  their  undivided 
portions  of  their  father's  estate,  or  the  purchaser  of  the  un- 

464  14  Enc.  PI.  and  Pr.  230.  15  S.  E.  Eep.  605,  31  Am.  St.  Rep. 

465  Ide7n.  883. 

466  Code  (W.  Va.),  1899,  Ch.  79,  468  Merritt  vs.  Hughes,  36  W.  Va. 
see.  1;  Code  (Va.),  1887,  Ch.  114,  3.56,  15  S.  E.  Rep.  56;  Seiber  vs. 
sec.  2562.  Ropp,  85  Va.  28,  6  S.  E.  488. 

467  c  ore  vs.  Dickinson,  98  Ala.  469  John  vs.  Barnes,  21  W.  Va. 
363,    11    So.   Rep.    743,   39   Am.   St.  498. 

Rep.  67 ;  Ellis  vs.  Hill,  162  HI.  557,  47o  Hogg's    Eq.    Pr.,    sec.    368,    p. 

44     N.     E.     Rep.     858;     Nisely    vs.  494. 

FindViy.   3  Rand.   361,   15   Am.  Dec  ^it- Idem. 
7^"-  TTo!)v  vs.  niovpr,   36  S.   C.  404, 
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divided  interest  of  one  of  the  co-tenants,  and  the  retention  of  a 
lien  for  the  purchase  money  by  the  vendor  does  not  affect  the 
right  of  the  purchaser  to  have  partition.  In  general  any  per- 
son having  a  legal  or  equitable  title  and  actual  or  constructive 
possession  is  entitled  to  have  partition.  Thus  the  owners  of  an 
equity  of  redemption  in  lands  may  have  partition  thereof,  but 
they  cannot  compel  mortgagees  and  judgment  creditors  to  join 
with  them  in  their  suit  for  partition."*'^  And  a  guardian  of 
infants  may  maintain  a  suit  for  partition  of  real  estate  held 
jointly  by  the  infants  and  other  adult  parties,*'^  but  to  bind  the 
ward  he  must  be  a  party  to  the-  suit.*'*  And  the  plaintiff  may 
be  an  infant  suing  by  its  next  friend.*'^  "  But  a  widow  en- 
titled to  dower  in  the  estate  of  her  deceased  husband  is  neither 
a  joint  tenant,  tenant  in  common,  nor  co-parcener  with  the  heirs- 
at-law  within  the  meaning  of  the  statute  relating  to  partition, 
so  as  to  maintain  a  partition  suit  or  to  authorize  a  sale  of  the 
property  and  distribute  the  proceeds  according  to  the  respective 
rights  of  the  parties,  if  there  is  objection  made  thereto;  nor 
can  a  trust,  mortgage  or  other  lienor,  holding  a  lien  upon  the 
undivided  interest  of  a  co-tenant,  maintain  a  suit  for  partition, 
nor  a  purchaser  under  a  mere  oral  contract  for  the  purchase 
of  an  undivided  interest  of  a  co-tenant."  "^ 

A  person  who  has  parted  with  his  entire  interest  in  the  prop- 
erty cannot  maintain  a  suit  for  partition.*'^ 

It  is  a  cardinal  principle,  applying  here  as  well,  of  course, 
as  in  other  suits,  that  the  plaintiff  cannot  have  a  decree  for  par- 
tition until  he  brings  all  persons  interested  in  the  premises 
before  the  court  as  defendants  to  the  suit.*'* 

"  But  this  rule  only  includes  those  actually  interested  in  the 
matter  of  partition,  not  creditors  and  lienors  holding  liens 
upon  the  property;  and  when  made  parties  to  the  suit  in  that 


i^2Idem.  "6  Hogg's    Eq.    Pr.,    sec.    377,    p. 

i^sziTk\e   vs.    McCue    et    al.,    26  510. 

Gratt.    517;     Redd    vs.    Jones,    30  «6 /de„i,  sec.  368,  p.  495. 

Gratt.   133.  *"  Stevens  vs.  McCormick,  90  Va. 

474  Swift   vs.    Yanoway,    153    111.  735,  19  S.  E.  Rep.  742. 

197,  38  N.  E.  Rep.  589.  478  Hogg's  Eq.  Pr.,  sec.  377. 
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character  only,  the  suit  will  be  dismissed  as  to  them. (a)  And 
where  some  of  the  co-tenants  have  sold  their  undivided  interest 
in  lands  and  reserved  liens  for  the  unpaid  purchase  money,  the 
existence  of  these  liens  on  the  undivided  shares  does  not,  per  se, 
prevent  the  division  of  the  common  property  among  the  real 
owners.  In  such  ease  the  liens  will  he  considered  as  attaching 
to  the  parcels  under  the  partition  in  severalty. 

The  administrator  of  the  deceased  ancestor  is  not  a  necessary 
or  proper  party ;  nor  is  the  wife  of  a  husband,  tenant  in  com- 
mon, a  necessary  party  to  a  suit  in  partition ;  nor  a  mortgagee 
of  an  interest  in  an  undivided  estate. 

But  the  grantee  of  a  co-tenant  and  the  vendee  of  such  grantee 
are  necessary  parties;  so  are  the  heirs-at-law  of  a  deceased  co- 
tenant,  as  well  as  the  widow  of  the  decedent  who  died  seized 
of  the  land  sought  to  be  partitioned.  It  is  error  to  proceed  in 
her  absence,  and  make  partition  of  the  lands  subject  to  the 
right  of  dower ;  but  the  "widow  of  a  deceased  co-tenant  is  not 
a  necessary  party,  as  she  has  no  right  to  interpose  any  objections 
to  the  proceedings  for  partition,  for  this  is  but  a  judicial  de- 
termination of  what  lands  belong  to  her  husband  and,  inci- 
dentally, of  what  lands  she  shall  be  endowed. 

A  reversioner  is  a  necessary  party,  where  a  bill  is  filed  by  a 
person  who  is  owner  of  an  undivided  share  of  the  reversion 
as  well  as  of  an  undivided  share  of  the  present  interest  in  the 
property. 

And  the  holders  of  the  legal  title  to  land  must  be  made 
parties  to  a  bill  for  partition,  among  those  holding  the  equitable 
title;  but  this  does  not  apply  to  a  mere  trustee  in  a  deed  of 
trust  given  to  secure  the  payment  of  a  debt."  *'° 

§75.     In  matters  of  partnership. 

The  general  rule  in  actions  at  law  is  that  the  action  must  be 
brought  by  and  in  the  name  of  all  the  members  composing  the 

(a)   A  partition  never  affects  the  Copeland,   7    Johns.   Ch.    140;    Ager 

interest  of  third  persons,  and  hence  vs.    Fairfax.    17   Ves.    533;    Stevens 

creditors  have  no  concern  with  it;  vs.  McCormick,  90  Va.  735,  19  S.  E. 

and,  if  they  are  made  parties  to  the  Rep.  742. 

suit,  it  will  be  dismissed  as  to  them.  i''^  Idem,  pp.  508-510. 
2   Rob.    (Old)    Pr.    14;    Wotten   vs. 
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firm,*""  and  this  is  and  should  be  the  practice  in  suits  in 
equity/*^  but  in  equity  th'e  rule  is  relaxed  and  it  is  not  essential 
that  all  the  partners  be  made  plaintiffs,  so  that  all  of  them  are 
before  the  court  as  parties  to  the  suit ;  **^  and  under  this  rule,  if 
a  partner,  who  should  properly  join  as  a  plaintiff  in  the  suit, 
declines  to  do  so,  he  may  be  made  a  defendant  thereto.**^ 

One  or  more  partners  may  maintain  a  bill  against  the  other 
members  of  the  firm  for  an  accounting  and  a  settlement  of  the 
partnership  accounts,***  although  the  partner  may  himself  be  a 
debtor  of  the  firm  at  the  time  he  brings  the  suit,**^  or  have  sold 
his  interest  to  a  third  party,*""  or  be  a  dormant  partner,*"^  or  the 
partnership  be  an  illegal  and  immoral  one.**"  So  a  purchaser, 
assignee  or  mortgagee  of  the  interest,  whether  entire  or  partial, 
of  a  partner,  may  bring  such  suit,*""  to  ascertain  and  recover  his 
interest,  as  well  also  as  the  personal  representative  of  a  deceased 
partner;  **"  but  a  surviving  partner  cannot  maintain  such  suit 
against  the  personal  representative  of  a  deceased  partner  as  he 
has  a  right  to  wind  up  the  affairs  of  the  firm  without  a  resort  to 
a  Court  of  Equity ;  ^"^  nor  can  the  widow,  heirs  at  law,  legatees 
or  distributees  of  a  deceased  member  of  a  firm  bring  such  a 
suit,*"^  unless  it  is  shown  that  there  is  collusion  between  the  sur- 
viving partner  and  the  personal  representative,  so  that  an  ac- 
counting cannot  be  had.*''^  "  But  it  must  not  be  overlooked,  that 
a  bill  merely  for  the  settlement  of  partnership  accounts,  while 
the  partnership  is  still  existing,  cannot  be  maintained ;  and  if 
filed  for  the  settlement  of  the  accounts  of  the  firm  while  it  is  still 
in  existence,  it  must  either  directly  pray  the  dissolution  of  the 
partnership,  or  show  that  it  is  contemplated,  so  that  the  general 

*8o  story  Partn.,  see.  241.  4S7  idem. 

481  goy    vs.     McMurry,     1     Latt.  iss  idem. 

(Ky.)  364;  De  GreiflF  vs.  Wilson,  isi  Farley  vs.  Moog,  79  Ala.  148, 
30  N.  J.  Eq.  435;  Jewell  vs.  West  58  Am.  Rep.  585;  Cuyamaca  Gran- 
Orange,  36  N.  J.  Eq.  403 ;  Noyes  vs.  ite  Co.  vs.  Pac.  Pav.  Co.,  95  Cal. 
Sawyer,  3  Vt.  160;  Fuller  vs.  Nel-  ?52,  30  Pac.  Rep.  525;  Strong  vs. 
son,  35  Minn.  203.  Clawsen,    10    111.    346;    Gygei's    Ap- 

482  story  Eq.  P.,  sec.  167.  peal,  62  Pa.  St.  73.  1  Am.  Rep.  382. 

483  15  Enc.  PI.  and  Pr.  989,  990.  i«o  15  Enc.  PI.  and  Pr.  1070. 

484  Hogg's  Eq.  Pr.,  sees.  382,  383.  ioi- Fdem.  1069. 

485  Idem,  sec.  384.  492  Idem,   10',  0. 

486  Idem.  49.1  Idem,  1072,  1073. 
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prayer  for  relief  may  be  interpreted  to  include  a  prayer  for  dis- 
solution." "* 

In  a  suit  against  a  partnership  by  a  creditor  the  suit  should 
be  against  all  the  members/"^  unless  a  part  of  them  be  out  of  the 
jurisdiction  of  the  court  and  not  amenable  to  its  process  when 
the  suit  may  be  against  those  only  that  are  within  the  court's 
jurisdiction.**^ 

In  a  suit  for  the  dissolution  of  the  partnership  and  an  ac- 
counting, all  the  partners  and  the  personal  representatives  of 
those  that  are  dead,  are  necessary  parties  thereto,'""  even  though 
the  whereabouts  of  some  of  them  are  unknown  and  they  are  be- 
yond the  court's  jurisdiction,*''  unless  it  appear  from  the  aver- 
ments of  the  bill  and  the  proof  in  the  cause  that  the  interests  of 
such  persons  will  not  be  prejudiced  by  the  decree,  and  also  they 
are  not  necessary  to  the  just  ascertainment  of  the  merits  of  the 
case  or  the  protection  of  other  persons  who  are  made 
parties.**'  And  the  purchaser  of  a  partner's  interest,  the  mort- 
gagee of  a  surviving  partner  and  the  assignee  of  a  bankrupt 
partner  are  necessary  parties  to  such  a  suit,^""  but  creditors  of  a 
firm  as  a  general  rule,"*"^  or  heirs  at  law  and  distributees  are 
neither  necessary  nor  proper  parties.^"^  So  when  a  sole  gen- 
eral partner  is  doing  business  under  a  firm  name  in  which  an- 
other person  is  interested  as  a  special  partner,  and  such  sole 
partner  brings  suit,  in  the  firm  name,  on  a  claim  in  which  the 
special  partner  has  no  interest,  it  is  not  necessary  to  make  such 
special  partner  a  party.  ""^ 

§76.     In  matters  of  specific  performance. 

Either  party  to  a  written  contract  for  the  sale  of  land  may 
maintain  a  suit  for  its  specific  performance ;  ^''*  and  any  one  who 

404  Hogg's    Eq.    Pr.,    sec.    384,    p.  ^^^Idem,   1075. 

516.  499 /dem,  1076. 

495  Courson  vs.  Parker,  39  W.  Va.  5oo  Idem,  1078. 
at  p.  52 ;  Dunbar  vs.  Buck,  6  Munf .  soi  Idem. 

34.  ^02  Jdem,  1077. 

496  Courson  vs.  Parker,  39  W.  Va.  sos  Wetherill  vs.  McClaskey,  28 
521 ;  Weimer  vs.  Rector,  43  W.  Va.      W.  Va.   195. 

735;  Brown  vs.  Belcher,  1  Wash.  9.  504  Creigh   vs.   Boggs,   19   W.   Va. 

497  15  Enc.  PI.  and  Pr.  1074.  240. 
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has  a  legal  or  equitable  interest  to  promote  or  protect  under  the 
contract,  whether  originating  at  the  execution  of  the  contract, 
or  subsequently  thereto,  may  maintain  such  a  suit.°°°  Thus, 
under  this  rule,  a  beneficiary  in  a  deed  of  trust,  or  such 
beneficiary,  and  the  trustee,  by  virtue  of  a  contract  made  by  a 
third  party  with  the  trustee  in  such  deed  of  trust ;  ^'"'  a  son  un- 
der a  contract  made  with  the  father  by  a  third  person  for  the 
purchase  of  real  estate  to  be  conveyed  to  the  son  upon  the  pay- 
ment of  the  purchase  money  and  the  purchase  money  is  paid ;  °°^ 
an  assignee  of  a  vendee ;  °"*  after  the  death  of  the  vendee,  his 
heirs  at  law ;  ^"^  after  the  death  of  the  vendor,  his  personal  rep- 
resentative ;  °^**  a  third  person  for  whose  benefit  the  contract 
was  made,  though  not  a  party  or  privy  to  it ;  ^^^  an  assignee  of 
the  vendor ;  ^^^  a  receiver  of  a  corporation,  when  directed  by  the 
court,  under  a  contract  made  with  the  corporation,''^^  and  an 
infant  under  a  contract  made  in  his  behalf  upon  full  considera- 
tion actually  paid, —  may  maintain  suit  for  specific  perform- 
ance.^^* It  is  laid  down  upon  principle  and  authority,  that  all 
parties  whose  rights  may  be  in  any  wise  affected  by  the  decree 
to  be  rendered  in  the  cause,  should  be  before  the  court  in  a  suit 
for  specific  performance/^'^  Thus,  to  a  suit  by  a  vendee,  a  party 
to  whom  part  of  the  purchase  money  notes  were  made  paya- 
^0,°^"  or  assigned  ^"  by  the  vendor  to  enforce  payment  of  the 
purchase  money,  third  parties  who  claim  title  to  portions  of  the 
land  by  title  paramount  unless  the  plaintiff  concedes  the 
claim ;  ^^^  by  the  heirs  at  law  of  one  of  the  original  contractors, 

605  Hogg's   Eq.   Pi-.,   sec.   400,   pp.  612  Hanna    vs.    Wilson,    3    Gratt. 

534,  535.  232. 

506  Idem.  513  Davis  vs.  Talbot,  137  Ind.  235, 

507  Fleming  vs.  Holt,   12  W.  Va.  36  N.  E.  Eep.  1098. 

134.  514  20  Enc.  PI.  and  Pr.  429,  citing 

508  Nash    vs.    Jones,    41    W.    Va.  Girard  vs.  Bradley,  7  Ind.  600. 
769,   24   S.  E.  Rep.  542;   Graver  vs.  515  Hogg's    Eq.    Pr.,    sec.    401,    p. 
Spencer,   40  Fla.    135,   23    So.   Rep.  535. 

880.  616  Gentry  vs.  Gentry,  87  Va.  478, 

509  Bier  vs.  Smith,  25  W.  Va.  830.  12    S.    E.    Rep.    966;    Heavener    vs. 

510  Steinrod   vs.  Railroad  Co.,  27  Morgan,    30    W.   Va.    335,   4    S.   E. 
W.  Va.  1.  Rep.  406,  8  Am.  St.  Rep.  55. 

511  Hanna    vs.    Wilson,    3    Gratt.  5i7  Davis  vs.  Henry,  4  W.  Va.  571. 
243,  46  Am.  Dec.  190.  5is  Heavener  vs.  Morg-an,  supra. 


PARTIES.  105 

a  thir.d  party  from  whom  such  original  contractor  derived  part 
of  the  title  to  his  land  where  his  deed  therefor  has  been  de- 
stroyed ;  ""  by  a  vendee  against  the  heirs  of  the  vendor  on  a  con- 
tract made  in  the  lifetime  of  the  latter,  generally  the  personal 
representative  of  such  vendor ;  °^°  and  all  his  heirs  at  law ;  "^  by 
a  cestui  que  trust  on  a  contract  made  by  a  third  person  with  the 
trustee  in  a  deed  of  trust  for  the  purchase  of  land  embraced 
therein,  the  purchaser  and  such  trustee ;  ^^^  by  one  of  the  parties 
to  an  oral  contract  for  the  exchange  of  land  after  part  perform- 
ance and  incumbrances  exist  on  the  land  and  it  is  sought  to  re- 
move them,  such  incumbrancers ;  ^^^  by  the  vendor  or  his  per- 
sonal representative,  when  the  vendee  has  died,  the  personal 
representative  and  heirs  at  law  of  the  latter, —  are  necessary 
parties."* 

"  It  seems  to  us,  upon  principle  as  well  as  upon  authority, 
that  the  true  rule  as  to  essential  parties  in  a  suit  for  specific 
performance,  are  only  those  whose  rights  are  to  be  affected  by 
the  decree  sought  to  be  taken  in  the  case,  as  we  have  just  stated. 
Thus,  if  the  original  vendor  in  an  executory  contract  of  sale  and 
the  holder  of  the  legal  title  to  the  land,  has  parted  with  all  title 
and  interest  therein  to  a  third  party  by  another  and  second  con- 
tract of  sale  and  a  conveyance  of  the  legal  title,  and  such  second 
purchaser  had  notice  of  the  first  purchase,  and  has  thus  become 
the  sole  owner  of  the  legal  title,  it  is  certainly  not  necessary  in 
a  suit  for  specific  performance  by  the  first  purchaser  against 
the  second  purchaser  that  the  vendor  be  made  a  party  to  the  suit. 

"  In  Champion  vs.  Brown  (a),  the  court  says  that  '  it  is  well 
settled  if  A.  enters  into  a  contract  to  sell  land  to  B.,  and  after- 
wards refuses  to  perform  his  contract,  and  sells  the  land  to  C. 
for  a  valuable  consideration,  B.  may,  by  bill,  compel  the  pur- 
chaser to  convey  to  him,  provided  he  be  chargeable  with  notice, 

519  Callihan   vs.   Hall,   4   W.   Va.  623  Hudson     vs.     Max     Meadows 
531.  Land   &    Improvement   Co.,    97    Va. 

520  Hill  vs.  Proctor,  10  W.  Va.  59.  341,  33   S.  E.  Rep.  586. 

521  Gallatin  Land  C.  &  Oil  Co.  vs.  =2*  Story  Eq.  PI.,  sec.  160. 
Davis,  44  W.  Va.  109,  28  S.  E.  Rep.  (a)   6  John.  Ch.  398,  2  N.  Y.  Ch. 
747  L.  Ed.    163. 

522  Fleming  vs.  Holt,   12  W.  Va. 
143. 
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at  the  time  of  his  purchase,  cf  B.'s  equitable  title  under  the 
agreement.  .  .  .  The  rule  that  affects  the  jmrchaser  is 
just  as  plain  as  that  which  would  entitle  the  vendee  to  a  specific 
performance  against  the  vendor.  If  he  be  a  purchaser  with  no- 
tice, he  is  liable  to  the  same  equity,  stands  in  his  place,  and  is 
bound  to  do  that  which  the  person  he  represents  would  be  bound 
to  do  by  the  decree.  The  purchaser  from  the  vendor  takes  the 
estate  subject  to  the  charge,  and  so,  I  apprehend,  does  a  pur- 
chaser from  the  vendee,  and  he  is  equally  responsible  in  respect 
to  the  estate.  The  vendor  cannot  make  him  personally  liable 
for  the  purchase  money,  but  the  estate  is  liable ;  and  if  he  be  a 
purchaser  with  notice,  it  is  the  same  thing  whether  the  estate 
had  or  had  not  been  actually  conveyed  to  the  vendor.'  Further- 
more, if  the  contract  is  binding,  it  may  be  specifically  enforced 
against  any  one  in  whom  is  vested  the  beneficial  and  legal  inter- 
est in  the  property."  ^^^  But  in  a  suit  by  the  vendor,  subse- 
quent purchasers  are  not  necessary,  but  proper,  parties ;  ^^'^  nor 
is  the  assignor  of  a  bond,  the  grantor  in  a  deed  of  trust,  in  which 
the  trustee  has  made  a  contract  of  sale  of  the  land  therein  em- 
braced to  a  third  party  and  suit  is  brought  by  the  beneficiary  for 
such  specific  performance  against  such  third  party,  a  necessary 
party  to  such  suit;  ^"'  nor  is  the  agent  for  the  purchase  or  sale 
of  an  estate  generally  a  proper  party,  though  he  transact  the 
business  in  his  own  name,  in  a  suit  brought  for  the  specific  per- 
formance of  sale  or  purchase ;  ^'^  nor  are  persons  claiming  hos- 
tile and  distinct  titles  adversely  to  the  title  sold  by  the  vendor 
to  the  vendee  necessary  or  proper  parties  to  a  suit  for  specific 
performance,  as  equity  will  not  settle  confiicting  titles  to  land 
where  the  plaintiff  has  no  equity  against  the  person  claiming  ad- 
versely.^^^     But  if  he  be  an  agent  to  sell,  and  makes  the  sale, 

525  Hogg's   Eq.   Pr.,   sec.  401,   pp.  520  Rose  vs.  Swan,  56  111.  37. 

536,    537,   and   the   numerous   eases  527  Feming  vs.   Holt,    12   W.   Va. 

there  cited.     See  also  in  support  of  143. 

the  doctrine  here  announced  Water  5  28  Tavenner   vs.    Barrett,   21    W. 

Supply  Co.  vs.   Root,  56  Kan.   187,  Va.  656. 

46  Pac.  Rep.  715;  Lovejoy  vs.  Pat-  629  Miller  vs.  Morrison,  47  W.  Va. 

ton.    60    Mich.    95,    26    N.    W.    Rep.  694,  35  S.  E.  Rep.  905,  disapproving 

884;    Davis   vs.    Williams,    121   Ala.  Hevener  vs.  Morgan.  30  W.  Va.  335, 

542,  25  So.  Rep.  704.  4  S.  E.  Rep.  406.  8  Am.  St.  Rep.  55. 
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and  takes  of  the  purchaser  bonds  for  the  purchase-money  payable 
to  himself,  and  these  bonds  are  secured  by  a  deed  of  trust  exe- 
cuted by  the  purchaser  conveying  other  lands  of  his  to  secure 
such  bonds,  then  in  a  suit  brought  by  the  vendor  to  enforce  spe- 
cifically such  contract,  and  to  enforce  the  collection  of  such  pur- 
chase-money bond,  such  agent  must  be  made  a  party  either 
plaintiff  or  defendant,  for  in  such  case  he  is  not  simply  an  agent, 
but  he  is  a  trustee  holding  the  legal  title  to  such  bonds  for  the 
use  of  the  real  vendor  of  said  land-^""* 

In  such  case  such  agent  or  trustee  may  be  made  a  co-plaintiff 
with  the  vendor,  or  he  may  be  made  a  defendant  with  the  vendee, 
the  vendor  being  the  sole  plaintiff/''^  In  a  suit  by  the  vendee 
for  specific  performance  of  a  contract  to  convey  land,  an  infant, 
to  whom  part  of  the  purchase  money  notes  were,  by  direction  of 
the  vendor,  made  payable,  is  a  proper  party.''^^ 

§77.     In  matters  of  subrogation. 

Subject  to  the  principles  governing  the  right  of  subroga- 
tion,^^^  suit  may  be  maintained  in  cases  of  this  character  by  a 
"  creditor  who  has  satisfied  the  lien  of  a  prior  creditor ;  by  a 
purchaser  who  has  extinguished  an  incumbrance  upon  the  estate 
or  property  which  he  has  purchased;  by  a  co-obligor  or  surety 
who  has  paid  the  debt  which  ought  to  have  been  paid  by  an- 
other ;  by  legatees  and  devisees ;  by  endorsers  of  commercial 
paper  who  have  been  compelled  to  pay  the  debt  of  the  maker."  ''^* 

All  parties  whose  rights  may  be  affected  by  the  operation  of 
the  decree  directing  siibrogation  should  be  before  the  court,  so 
as  to  make  an  equitable  and  just  disposition  of  their  rights  and 
equities. ^^^  So,  where  a  bill  seeks  subrogation  to  a  lien  on  land, 
and  there  are  other  persons  holding  liens  on  the  same  land,  in 
conflict  with  such  claim  of  subrogation,  such  persons  must  be 

530  Mem.  52*  Idem,  sees.  412-416a,  pp.   553- 

531  Idem.  562. 

532  Gentry  vs.  Gentry,  87  Va.  470,  535  Harris  vs.  Watson,  56  Ark. 
12  S.  E.  Rep.  966.  574;   Aultraan   vs.   Bishop,   53   Neb. 

533  Hogg's  -Eq.  Pr.,  sec.  412,  p.  545,  74  N.  W.  Rep.  55;  Hook  va. 
553.  Rieheson,  115  111.  431,  5  N.  E.  Rep. 

98. 
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made  parties  to  the  bill/^"  Also  the  judgment  creditor  in  a 
judgment  upon  a  negotiable  note  must  be  a  party  to  a  suit  in 
equity  by  a  subsequent  endorser  to  enforce  substitution  to  the 
lien  of  the  judgment  against  the  land  of  the  prior  endorser/^' 

§78.    In  matters  relating  to  tax-payers  and  the  expenditure  of 
public  funds. 

An  examination  of  the  adjudged  cases  will  show  that  in  suits 
of  the  character  here  considered,  the  application  to  a  Court  of 
Equity  is  usually  made  for  the  purpose  of  restraining  the  public 
authorities  from  the  collection  of  an  illegal  tax,  or  the  creation 
of  an  illegal  indebtedness.'''''^  In  suits  of  this  character  the 
plaintiff  must  be  a  tax-payer  whose  interest  or  right  is  affected 
by  the  tax  or  debt,  on  behalf  of  himself  and  all  other  tax-payers 
in  the  same  or  a  like  situation  with  reference  to  the  tax.'^"  And 
unless  the  suit  is  brought  in  this  way,  it  will  be  dismissed ;  '*** 
and  that  the  plaintiff  sues  on  behalf  of  himself  and  all  other  tax- 
payers affected  by  the  illegal  tax  or  debt  is  an  essential  allegation 
of  the  bill.'^*^  And  a  suit  may  be  so  brought  by  a  tax-payer  as 
the  plaintiff  on  behalf  of  himself  and  other  tax-payers  to  prevent 
the  execution  of  a  contract  for  the  expenditure  of  public 
moneys.''*^  But  in  a  suit  of  the  kind  here  mentioned  "  all  the 
plaintiffs  and  all  those,  on  whose  behalf  it  is  brought,  must  have 
a  common  cause  of  action  and  represent  a  single  and  entire 
claim  or  interest.  The  grievance  complained  of  must  be  the 
same  as  to  all,  so  that  there  could  not  be  on  the  facts  stated  in 

536  Gall  vs.  Gall,  50  W.  Va.  523,  cago  vs.  Collins,  175  111.  445,  67 
40  S.   E.  Rep.  380.  Am.  St.  Rep.  224,  49  L.  R.  A.  408; 

537  Schilb  vs.  Moon,  50  W.  Va.  Spilman  vs.  Parkersburg,  35  W.  Va. 
47,  40  S.  E.  Rep.  329.  605,   14  S.   E.  Rep.   279;    Winifrede 

53S  Hogg's  Eq.  Pr.,  sec.  263,  and  Coal    Co.   vs.    Board   of   Education, 

the    numerous    cases    there    cited;  47  W.  Va.  132,  34  S.  E.  Rep.  776. 

Idem,     sec.     257,     and     authorities  540  Carruthers  vs.   Board  of   Edu- 

cited.  cation,  supra;  McClung  vs.  Livesay, 

539  Carruthers  vs.  Board  of  Edu-  supra. 

cation,  16  W.  Va.  527 ;  McClung  vs.  54i  tt'ilHams    vs.    County    Court, 

Livesay,    7    W.    Va.    329;    Williams  supra. 

vs.   County  Court,  26  W.  Va.  488,  542  Adams    vs.    Brenan,    177    111. 

53  Am.  Rep.  94.     Doonan  vs.  Board  192,  42  L.  R.  A.  718. 
of   Education,   9   W.   Va.   246;    Chi- 


PAETIES.  109 

the  bill  a  decree  dismissing  the  bill  as  to  some  and  sustaining 
it  as  to  others,  should  some  of  the  facts  alleged  be  proven  and 
others  not  proven.'"  °*^ 

And  a  bill  may  be  filed  by  the  owner  alone  of  property  to  re- 
strain the  action  of  a  municipality  imposing  a  burden  imposed 
thereon  in  the  form  of  an  assessment,  as  of  vs^harfage  where  the 
corporation  has  exceeded  its  powers  prescribed  by  law.'^**  But 
the  State  cannot  bring  suit  as  the  plaintiff  to  enforce  collection 
of  a  tax  where  the  law  prescribes  another  adequate  remedy  for 
the  collection  of  its  taxes.  °^° 

The  defendant  in  a  suit  for  relief  against  illegal  taxation  or 
the  creation  of  an  unlawful  indebtedness,  or  to  reach  acts  of  a 
kindred  nature,  should  be  the  public  body  or  agency  entrusted 
by  law  w^th  the  administration  of  the  financial  affairs  of  the 
county,  district  or  corporation  wherein  the  illegal  act  is  sought 
to  be  avoided,  and  any  other  person  who  may  be  affected  by  the 
decree  to  be  entered  in  the  cause.^** 

And  if  suit  is  brought  by  a  single  tax-payer  to  enjoin  the  col- 
lection of  a  tax  already  paid  and  to  restrain  the  sale  of  property 
levied  on  to  pay  such  tax,  the  ofiicer  charged  with  the  duty  of  its 
collection  is  the  necessary  party  defendant.  ^*^  And  from  the 
authorities  already  cited  in  the  foot-notes,  it  will  be  seen  that  it 
is  proper  and  usual  to  make  the  officer,  whose  duty  it  is  to  collect 
the  tax  or  debt  or  do  the  other  act  complained  of,  a  party  defend- 
ant to  the  bill. 

§79.     In  matters  relating  to  trusts  and  trustees. 

It  is  settled  that  a  trust  may  be  enforced  by  and  in  the  name 
of  the  real  party  in  interest,  though  the  instrument  may  name 

543  Williams  vs.  County  Court,  Eep.  279 ;  Williams  vs.  County 
supra.  Court,    supra;  'Powell    vs.    City   of 

544  Christie  vs.  Maiden,  23  W.  Va.  Parkersburg,  28  W.  Va.  698 ;  Crim 
667.  vs.    Town    of   Philippi,    38    W.   Va. 

545Marye     vs.      Auditor,     Diggs  122,  18  S.  E.  Kep.  219;  Christie  vs. 

(Va.)    37  S.  E.  Rep.  315.  •    Maiden,   supra;   City   of  Richmond 

546  Kuhn  vs.  Board  of  Education,  vs.  Crenshaw,  76  Va.    936. 

4   W.  Va.   499;    Spilman   vs.   Park-  547  Lewis   vs.   Spencer,   7   W.   Va. 

ersburg,   35   W.   Va.   605,   14   S.   E.  689.  23  Am.  Rep.  619. 
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another  party  as  the  beneficiary ;  ^*^  and  a  trust  created  for  the 
beneiit  of  a  third  party  even  without  his  knowledge  and  consent, 
may  be  enforced  by  him.^*" 

Under  the  principle  that  the  real  party  in  interest  may  sue 
as  to  the  trust  subject,  all  the  bondholders  who  are  parties  to  an 
agreement  for  the  reorganization  of  a  railroad,  by  which  a  trus- 
tee was  appointed  to  purchase  the  road  at  foreclosure  sale,  are  en- 
titled to  enforce  such  trust  in  a  suit  by  one  of  them  for  himself 
and  others  similarly  situated  against  a  purchaser  from  the  trus- 
tee of  the  trust  subject ;  °°"  so  a  creditor  of  the  cestui  que  trv^t 
in  a  proper  case  may  bring  such  suit  to  charge  the  trust  sub- 
ject or  its  income  with  a  debt  and  subject  it  to  the  payment 
thereof;  '*'*'  so  one  or  more  of  the  trustees  may  maintain  a  suit 
against  a  co-trustee  to  restore  the  trust  property  which  the  latter 
has  diverted  from  the  purposes  of  the  trust ;  ^^^  and  suit  may  be 
maintained  by  the  beneficiaries  of  a  trust  for  the  removal  of  the 
trustee,  where  the  latter's  position  is  antagonistic  to  the  former 


S48  Castleman  vs.  Berry,  86  Va. 
604,  10  S.  E.  Rep.  884. 

5«)  Shepperd  vs.  MeEvers,  4  John. 
Ch.  136,  1  Law  Ed.  971,  note,  '  8 
Am.   Dee.   561. 

660  Indiana  I.  &  I.  R.  Co.  vs. 
Swannell,  157  111.  616  30  L.  R.  A. 
290. 

561  Evans  vs.  Wall  (Mass.),  34 
N.  E.  Rep.  183;  Billings  vs.  Marsh, 
153  Mass.  311,  26  N.  E.  Rep.  1000, 
25  Am.  St.  Rep.  635;  Sears  vs. 
Shoat,  146  Mass,  395,  15  N.  E.  Rep. 
786,  4  Am.  St.  Rep.  320;  Maynard 
vs.  Cleaves,  149  Mass.  307,  308,  21 
N.  E.  Rep.  376. 

"Our  (West  Virginia)  statute 
provides  that  '  estates  of  every  kind, 
holden  or  possessed  in  trust,  shall 
be  subject  to  debts  and  charges 
of  persons  to  whose  use  or 
to  whose  benefit  they  are  hold- 
on  or  possessed,  as  they  would 
be  if  those  persons  owned  a 
like  interest  in  the  things  holden 
or    possessed,    as    in    the    uses    or 


trusts  thereof.'  This  provision  of 
our  Code  simply  burdens  a  plain 
trust  estate  with  the  debt  of  the 
cestui  que  trust.  It  in  no  wise  pre- 
vents the  creation  of  a  trust  which, 
by  its  own  terms  and  conditions, 
shall  not  be  subject  to  debts." 
Hogg's  Eq.  Pr.,  sec.  565. 

"  In  applying  this  rule  it  has 
been  held  that,  when  one  is  entitled 
to  the  whole  income,  his  creditors 
may  reach  it,  even  though  it  is  men- 
tioned that  it  is  given  for  his  sup- 
port; but,  when  one  is  entitled 
merely  to  be  supported  out  of  a 
trust  fund,  the  value  of  his  sup- 
port cannot  be  reached.  Slattery 
vs.  Wason,  151  Mass.  266,  23  N.  E. 
f?p.  843;  Maynard  vs.  Cleave=i,  149 
Mass.  307,  21  N.  E.  Rep.  376;  Ba- 
ker vs.  Brown,  146  Mass.  369,  15 
N.  E.  Rep.  783."  Evans  vs.  Wall 
ct  al.   (Mass.)  34  N.  E.  Rep.  183. 

662  Clemens  vs.  Heckscher,  185 
Pa.  St.  476,  40  Atl.  Rep.  80. 
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because  of  his  personal  interest  in  the  trust  subject  and  his  rela- 
tions to  them  are  unfriendly  and  hostile/'^"  and  in  such  a  case, 
where  the  plaintiffs  have  a  common  interest,  and  a  common 
ground  for  the  relief  sought,  they  may  unite  as  plaintiffs  in  the 
same  bill/''*  And  where  the  trustee  has  improperly  parted  with 
the  trust  property  the  beneficiary  may  pursue  it  by  bill  in  equity 
into  whosesoever  hands  it  goes,  and  impress  it  with  the  trust,  so 
long  as  its  identity  can  be  traced,  though  the  form  of  it  may  have 
been  changed  in  the  meantime ;  '^^^  and  if  the  trustee  misapplies 
the  trust  fund  the  beneficiaries  may  bring  a  suit  in  equity  to 
recover  it/'*''  The  trustee  himself,  may  maintain  a  suit  touch- 
ing his  trust  or  the  trust  property,^^'  but  if  he  is  a  mere  nominal 
trustee  he  must  join  the  beneficiary  as  plaintiff  with  him/^' 

As  a  general  rule,  in  suits  respecting  trust  property  the 
trustees  as  well  as  the  beneficiaries  are  necessary  parties.''^'' 

The  trustees  hold  the  legal  title  which  makes  it  necessary  that 
they  be  before  the  court,  and  the  cestuis  que  trust  have  the  equit- 
able and  ultimate  interest  to  be  affected  by  the  decree,  and  they 
are  therefore,  necessary  parties.^""  And  all  persons  who  have 
specific  charges  on  trust  property,  derived  under  the  trust,  and 
appertaining  to  the  due  execution  of  it,  are  generally  required 
to  be  made  parties  to  suits  respecting  the  due  execution  of  the 
trust,  or  touching  their  rights  therein,  whenever  the  persons  are 
definitely  ascertained,  and  the  trust  is  of  a  limited  nature.^"^ 
So  where  a  debtor  assigns  his  property  to  trustees  to  be  sold, 
and  the  proceeds  to  be  divided  pro  rata  among  the  creditors,  in 

B63  Gartside  vs.  Gartside,  113  Mo.  are  cited  several  cases,  among  which 

348.  is  Collins  vs.  Lofftus,  10  Leigh  5. 

c^*Idem.  669  story  Eq.  PL,  sec.   207;    Bar- 

665  Hogg's  Eq.  Pr.,  see.  574,  and  bour,   Parties  to  Actions,  525,  529 ; 

the  cases  there  cited.  Malin  vs.  Malin,  supra;  Collins  vs. 

^^^  Idem,   see.   575.  Lofftus,   s^pra;   Rogers   vs.   Rogers, 

657  Barnwell  vs.  Marion,  54  S.  C.  3  Paige  378,  3  L.  Ed.  196;   Chicago 

223,  32   S.  E.  Rep.   313;   Leake  vs.  t   G.   W.   R.   L.   Co.   vs.   Peck,    112 

Watson,  58  Conn.   332,   18  Am.  St.  111.  409;   Breit  vs.  Yeaton,   101   111. 

Rep.  270 ;  Seibert  vs.  Minn.,  etc.,  Ry.  242 ;    Horton    vs.    Bond,    28    Gratt. 

Co.,  52  Minn.  148,  38  Am.  St.  Rep.  815. 

530.  6(10 /(Jew. 

558  Malin  vs.  Malin,  2  Johns.  Ch.  66i  Story  Eq.  PI.,  see.  207. 

238,   1   L.   Ed.,  361,   note,   in   which 
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an  action  by  one  creditor  against  the  trustees  for  the  accounting 
and  for  judgment  for  his  pro  rata  share,  he  must  make  the  other 
creditors  and  the  assignor  parties  defendant.'*'"' 

§80.     In  matters  of  usury. 

The  plaintiff  in  a  suit  to  recover  payment  of  usurious  inter- 
est, is  generally  the  party  who  paid  the  usury.'*'"'  Or  if  the 
money  has  not  been  paid,  and  suit  is  brought  to  purge  a  contract 
or  obligation  of  the  taint  of  usury,  such  suit  should  be  in  the 
name  of  the  party  affected  by  the  usurious  contract  or  obliga- 
tion.^** Or  if  the  party  in  either  of  these  instances  has  departed 
this  life,  the  suit  should  be  in  the  name  of  the  personal  repre- 
sentative.^*'  The  suit  should  be  brought  against  the  party  who 
has  received  the  usury,  or  is  claiming  the  benefit  of  the  contract 
tainted  with  it,'*"''  or  if  he  be  dead  against  his  personal  repre- 
sentative.'**' 

§81.     In  matters  of  waste. 

To  enable  a  party  to  maintain  a  suit  on  a  charge  of  the  com- 
mission of  waste,  some  privity  of  estate  or  title  must  exist  be- 
tween such  party  and  the  defendant.^"*  Under  this  principle  a 
suit  to  stay  waste  may  be  maintained  by  a  remainderman  or 
reversioner  in  fee;  ^"^  by  a  contingent  remainderman  in  whom 

062  McPherson  vs.  Parker,  33  Cal.  31    S.    E.   Rep.    134;    Gwaltney   vs. 

455,  89  Am.  Dee.  129.  Gwaltney,    119   Ind.    144.   21   N.   E. 

563  Berry   vs.   Makepeace,    3    Ind.  Rep.  553;  Kane  vs.  Vanderburgh,  1 

154;  Pope  vs.  Marshall,  78  Ga.  639,  Johns.  Ch.  11,  1  Law.  Ed.  40;  Wil- 

4  S.  E.  Rep.  116.  liamson  vs.  Jones,   39  W.  Va.  231, 

564Crabtree     vs.     Old     Dominion  19  S.  E.  Rep.  436;   Greathouse  vs. 

Bldg.  &  Loan  Assn,  95  Va.  670,  29  Greathouse,  46  W.  Va.  21,  32  S.  E. 

S.  E.  Rep.  741,  64  Am.  St.  Rep.  818.  Rep.  994. 

565  Munford  vs.  McVeigh,  92  Va.  In  Smith  vs.  Smith,  sv.'pra,  the 
466,  23  S.  E.  Rep.  857 ;  Battle  vs.  court  in  considering  the  question  of 
Shute,  3  Head   (Tenn.)   547.  waste    committed    by    a    life-tenant 

566  O'Connor  vs.  Clopton,  60  Miss.  and  the  extent  to  which  such  tenant 
349:  Eggen  vs.  Huston,  13  S.  W.  may  use  the  premises,  says:  "It 
Rep.  919.  seems  altogether  unjust  that  a  par- 

567  Idem.  ticular  tenant  should   take  off  the 
668    Hogg's  Eq.  Princ,  sees.  237,       timber   without   any  adequate  com- 

238.  pensation  to  the  estate  for  the  loss 

569  Smith  vs.  Smith,  105  Ga.  106,      of   it;    for    he   takes   in   that   ease 
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the  estate  has  not  yet  vested  by  the  happening  of  the  event  upon 
which  the  estate  depends ;  ^'"'  by  a  lessor  to  prevent  his  lessee  or 
those  claiming  under  him,  from  using  the  premises  demised  for 
purposes  inconsistent  with  the  terms  and  provisions  of  the  lease, 
and  from  obtaining  the  property  leased  so  as  to  use  it  for  such 
purposes ;  "^  by  a  mortgagor  of  the  mortgaged  premises ;  '^'^*  by 
a  creditor  who  has  a  lien  on  the  debtor's  property  to  secure  his 
debt,  to  prevent  the  commission  of  waste  upon  such  property,  if 
such  waste  is  likely  to  render  such  property  inadequate  security 
for  the  debt  thus  secured ;  ^'^  by  a  receiver  to  restrain  tenants 
and  under  tenants  from  committing  waste  to  the  detriment  of 
the  owners  of  the  premises,^'^  or  by  a  lessee  to  prevent  a  lessor 
from  interfering  with  the  proper  use  of  the  leased  premises  or 
threatened  waste  to  the  injury  of  the  lessee's  estate.^'*     A  suit 


not  the  product  of  the  estate  aris- 
ing in  his  own  time,  but  he  takes 
that  which  nature  has  been  elab- 
orating through  ages,  being  a,  part 
of  the  inheritance  itself,  and  that, 
too,  which  imparts  to  it  its  chief 
value.  In  the  case  of  Davis  vs. 
Clark,  40  Mo.  App.  515,  the  prin- 
ciple is  applied  that  cutting  tim- 
ber for  the  purpose  of  cultivation 
(if  it  does  not  lessen  the  value  of 
the  inheritance)  is  a  privilege  fol- 
lowing a  tenancy  for  life,  when  it 
is  necessary  for  the  proper  and 
reasonable  enjoyment  of  the  estate, 
and  as  long  as  the  tenant  only  acts 
in  so  doing  in  conformity  to  good 
husbandry,  regard  being  had  to  the 
situation  of  the  country  and  the 
comparative  value  of  the  timber. 
But  tliis  is  a  privilege  which  can 
only  be  exercised  for  the  reasonable 
enjoyment  of  the  estate.  There- 
fore, cutting  and  destroying  timber, 
not  for  firewood,  repairs  to  the 
premises,  or  for  cultivation,  but  for 
the  purpose  of  converting  it  into 
railroad  ties  for  the  market,  will 
constitute  waste  for  which  the  de- 
fendant   will    be    liable.     See    also 


Webster  vs.  Peet,  97  Mich.  327,  56 
N.  W.  Rep.  558;  Weatherby  vs. 
Wood,  29  How.  Prac.  404;  Brashear 
vs.  Macey,  3  J.  J.  Marsh.  93.  It 
is  committing  waste  for  a  tenant 
for  life  to  sell  and  authorize  the 
cutting  and  removal  of  valuable 
timber  trees  growing  on  the  land. 
Modlin  vs.  Kennedy,  53  Ind.  267." 

570  University  vs.  Tucker,  31  W. 
Va.  621,  8  S.  E.  Rep.  410;  Cowand 
vs.  Myers,  99  N.  C.  198,  6  8.  E. 
Rep.  82. 

67iMaddox  vs.  White,  4  Md.  72, 
59  Am.  Dec.  67;  Frank  vs.  Brun- 
nemann,  8  W.  Va.  462. 

571  *Camp  vs.  Bates,  11  Conn.  51, 
27  Am.  Dec.  707. 

672  Scott  vs.  Wharton,  2  H.  &  M. 
25;  Core  vs.  Bell,  20  W.  Va.  169; 
Nelson  vs.  Pinegar,  30  111.  473; 
Dunlap  vs.  Hedges,  35  W.  Va.  287, 
13  S.  E.  Rep.  6.56. 

573  Parkman  vs.  Aicardi,  34  Ala. 
393,  73  Am.  Dec.  457;  Beckwith  vs. 
Howard,  6  R.  I.  1. 

674  Westmoreland,  etc.,  Natural 
Gas  Co.  vs.  De  Witt,  130  Pa.  St. 
235;  Walker  vs.  Walker,  31  Ga.  22. 
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to  restrain  waste  will  lie  against  a  tenant  for  five  years  or  for 
life/''  against  a  lessee  from  making  material  alterations  in  the 
leased  premises  whereby  permanent  injury  to  such  premises  will 
be  produced,'"  against  a  mortgagor  in  possession  to  prevent  the 
commission  of  waste  to  the  prejudice  of  the  security  thus  held 
for  the  debt,"'  against  the  mortgagee  in  possession  of  the  prem- 


s's  Kane  vs.  Vanderburgh,  1 
Johns.  Ch.  11,  1  Law.  Ed.  40;  Sailes 
vs.  Sailes,  3  Sandf.  Ch.  601,  7  Law. 
Ed.  972;  Livingston  vs.  Reynolds, 
26  Wend.  115,  14  Law.  Ed.  1030; 
Jackson  vs.  Browuson,  7  Johns.  227, 
232,  4  Law.  Ed.  306;  Dickinson  vs. 
Jones,  36  Ga.  105;  University  vs. 
Tucker,  supra. 

576  Douglass  vs.  Wiggins,  1 
Johns.  Ch.  435,  1  Law.  Ed.  200.  In 
a  note  to  this  case  it  is  stated  that 
an  injunction  lies  to  prevent  lessee 
from  making  material  alterations 
and  converting  the  premises  to  uses 
inconsistent  with  the  contract. 
Kane  vs.  Vanderburgh,  supra.  It 
lies  to  prevent  the  improper  use  of 
leased  premises,  Maddox  vs. 
White,  4  Md.  72;  S.  C.  59  Am. 
Dec.  70;  explained  in  Baugher  vs. 
Crane,  27  Md.  41,  by  acts  contrary 
to  the  obligations  of  a  tenant ;  such 
as  waste,  or  acts  resulting  in  irre- 
parable mischief  or  damage;  as 
pulling  down  and  removing  a  build- 
ing (Jungerman  vs.  Bovee,  19  Cal. 
354)  ;  altering  front  and  putting  in 
side  door  (Baugher  vs.  Crane,  27 
Md.  36)  ;  permitting  use  of  a  bridge 
in  a  manner  contrary  to  terms  of 
the  lease  (Niagara  Falls  Internat. 
Br.  Co.  vs.  Great  West.  R.  Co.,  39 
Barb.  212)  ;  letting  premises  for  a 
bar-room  (Parkman  vs.  Aicardi,  34 
-Ala.  393;  Barrow  vs.  Richard,  8 
Paige,  357;  Seymour  vs.  McDonald, 
4  Sandf.  (Ch.  503)  ;  removing  dung 
and  soil  from  premises  (Bonrrell  vs. 
Allen,  53  Ind.  130;  Middlebrook  vs. 


Corwin,  15  Wend.  169;  Lewis  vs. 
Jones,  17  Pa.  262;  Lewis  vs.  Ly- 
man, 22  Pick.  437;  Daniels  vs. 
Pond,  21  Pick.  367;  Sawyer  vs. 
Twiss   26  N.  H.  345). 

677  Brady  vs.   Waldron,   2  Johns. 
Ch.  148,  1  Law.  Ed.  320. 

A  mortgagee  out  of  possession, 
and  without  a  bill  of  foreclosure, 
may  enjoin  a  mortgagor  properly 
in  possession  from  doing  any  act 
whereby  the  land  would  become  less 
security  for  the  debt.  Pasco  vs. 
Gamble,  15  Fla.  566.  The  pur- 
chaser of  part  of  the  lauds  mort- 
gaged may  have  such  injunction,  for 
he  stands  in  the  light  of  a  surety 
for  the  mortgage  debt.  Knarr  vs. 
Conaway,  42  Ind.  265.  See  Gray 
vs.  Baldwin,  8  Blackf.  164;  John- 
son vs.  White,  11  Barb.  94;  Camp- 
bell vs.  Macomb,  4  Johns.  Ch.  534. 
Chattels  may  be  converted  into 
realty  by  the  purchaser,  even 
though  he  has  not  paid  for  them,  if 
they  were  sold  to  him  without  con- 
ditions. Coleman  vs.  Stearns  Mfg. 
Co.,  .38  Mich.  40.  The  cutting  of 
timber,  except  in  pursuance  of  the 
license  contained  in  the  mortgage, 
may  be  restrained,  upon  proper  ap- 
plication, by  a  court  of  equity. 
Hutchins  vs.  King,  1  Wall.  60  (68 
U.  S.  Bk.  17  L.  Ed.  546).  See  Sal 
mon  vs.  Claygett,  3  Bland,  Ch.  180 
Brick  vs.  Getsinger,  5  N.  J.  Eq 
391 ;  Waterman  vs.  Matteson.  4  R 
I.  539 ;  Page  vs.  Robinson  10  Cush 
99;  Stowell  vs.  Pike,  2  Me.  387; 
Langdon  vs.  Paul,  22  Vt.  205;   San- 
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ises/"  against  a  vendee  who  has  obtained  possession  of  the  land 
with  purchase  money  remaining  unpaid,  secured  by  lien  on  the 
land/'^"  and  a  vendor  who  remains  in  possession  after  the  con- 
summation of  a  sale  of  the  premises/^" 

§82.     In  matters  of  wills  (contest  of). 

The  law  permits  any  person  "  interested  "  and  who  was  not 
a  party  to  the  probate  of  the  will,  to  file  a  bill  in  equity  to  con- 
test or  establish  its  validity.°*^  Within  the  meaning  and  con- 
templation of  law,  a  person  must  have  a  pecuniary  interest  in 
the  estate  of  the  decedent  which  the  will  affects  or  of  which  he 
is  by  the  will  deprived,  and  which  he  cannot  take,  use  or  enjoy 
so  long  as  the  will  and  its  probate  stands,  in  order  to  enable  him 
to  bring  such  suit.°^^  And  this  interest  must  be  in  esse  at  the 
time  the  will  is  probated.^*^ 

Under  this  rule,  defining  the  interest  a  person  must  have  to 
enable  him  to  bring  suit  to  contest  a  will,  the  heirs  at  law  of  the 
testator  may  maintain  such  a  suit ;  "**  and  an  adopted  son  of  an 
unmarried  woman  is  entitled  to  the  estate  so  as  to  preclude  the 
next  of  kin  from  contesting  her  will  so  long  as  the  record  of  adop- 
tion stands ;  "^^^  and  persons  claiming  under  a  former  will  may 

ders  vs.  Reed,  12  N.  H.  558;  Froth-  579  Scott     vs.     Wharton,     supra; 

ingham  vs.  McKusiek^   24  Me.  403.  Core    vs.    Bell,    supra;    Moses    vs. 

The  right  of  the  mortgagor  to  cut  Johnson,   88   Ala.   517,   16   Am.   St. 

timber     is     unlimited     unless     re-  Rep.  58. 

strained  by  a  court  of  equity,  upon  58o  Holinberg     vs.     Johnson,     45 

the   impression   that  the   land   will  Kan.  197,  25  Pac.  Rep.  575. 

thereby  be   rendered  an  insufficient  ssi  Code,    1899,    Ch.    77,    sec.    13; 

security  for  the  debt.     The  Canada,  Code  Va.  1887,  Ch.  112,  sec.  2544. 

7  Fed.  Rep.  251 ;  Van  Wuck  vs.  Al-  582  Hogg's  Eq.  Pr.,  sec.  431,  citing 

liger,  6  Barb.  511;   Southworth  vs.  a  long  array  of  cases. 

Van  Pelt,  3   Barb.  351;   Brown  vs.  683  McDonald  vs.   White,   130  111. 

Keeney  Settlement  Cheese  Asso.,  59  493,,  22  N.  E.  Rep.  599. 

N.  Y.  243.  584  Roberts   vs.    Abbott,    127    Ind. 

5T8  Duvall    vs.    Waters,    1    Bland  83,  26  N.  E.  Rep.  565 ;  Vaughan  vs. 

(Md.)    569;    Farrant  vs.   Lovell,   3  Green,  1  Leigh  287. 

Atk.  723 ;  Hardy  vs.  Reeves,  4  Ves.  685  Fiske  vs.  Pratt,  157  Mass.  83, 

Jr.  479;  Sandon  vs.  Hooper,  6  Beav.  31   N.  E.  Rep.  715.     See  Code   (W. 

246,   14  L.  J.  Ch.  120;  Humphreys  Va.)    1899,  Ch.  122,  as  to  rights  of 

vs.  Harrison,  1  Jac.  &  W.  561.     See  inheritance   as  to  adopted  child, 
also    Mitchell    vs.    Amador,    Canal, 
etc.,  75  Cal.  464. 
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bring  suit  to  contest  another  will  of  the  same  testator  made  at  a 
later  date/*"  And  the  devisees  of  a  will  may  file  a  bill  to  estab- 
lish a  will  the  probate  of  which  has  been  rejected,  when  they 
were  not  parties  to  the  probate  proceedings.^*' 

The  necessary  defendants  to  a  bill  filed  to  contest  a  will  are  all 
persons  interested  in  the  estate  of  the  decedent  as  well  as  those 
claiming  under  the  will/*'  Thus,  necessary  defendants  are  the 
heirs-at-law  of  the  testator,  when  they  are  not  plaintiffs ;  ^^'^  all 
devisees  and  legatees  named  in .  the  will ;  ^^''  and  a  purchaser 
from  a  devisee,  it  is  said,  is  a  proper  party ;  °'^  the  executor  un- 
der the  will  when  he  has  qualified  as  such  is  a  necessary  party,^'^ 
otherwise  he  is  not/"^ 

§83.     In  matters  of  wills  (construction  of). 

The  right  to  invoke  the  aid  of  a  Court  of  Equity  for  the  judi- 
cial construction  of  wills  and  other  instruments,  in  which  no 
other  relief  is  sought  than  such  construction,  arises  under  the 
head  of  trust,  which  is  an  inherent  branch  of  equity  jurisdiction, 
unless  some  other  recognized  mode  of  relief  exists,"***  such  as  to 
the  taking  and  settling  of  an  account,  coupled  with  a  prayer  for 
the  construction  of  the  instrument.^*'' 

An  executor,  administrator  with  the  will  annexed,  trustee, 
cestui  que  trust,  or  any  other  person  interested  in  the  trust,  may 
bring  a  suit  in  equity  for  the  construction  of  a  doubtful  or  dis- 
puted clause  in  the  will,  and  thus  ensure  a  correct  administra- 
tion of  the  power  conferred  by  the  instrument,^""  and  the  proper 

1586  Dower  vs.  Church,  21  W.  Va.  Such  purchaser  would  certainly  not 

23;    McDonald    vs.    McDonald,    142  be  a  necessary  party  to  such  a  suit. 

Ind.  55,  41  N.  E.  Eep.  336.  092  Campbell    vs.     Campbell,     130 

587  Bardell    vs.    Brady,     172     111.  111.  466.  6  L.  R.  A.  167. 
420,  50  N.  B.  Rep.   124.  593  Idem. 

588  Dower     vs.     Church,     supra;  694  Bowers    vs.    Smith,    10    Paige 
Kincheloe   vs.   Kincheloe,    11    Leigh  Ch.  193,  4  L.  Ed.  940  and  note. 
400;    Osborne  vs.   Taylor,   12   Gratt.  &^^  Idem. 

117;  Coalter  vs.  Bryan,  1  Gratt.  18.  ^oejdem;   Eexroad  vs.   Wells,    13 

^soldem.  W.  Va.  812;   Bullard  vs.  Chandler, 

590  Wells  vs.  Wells,  144  Mo.  198,  149  Mass.  532,  5  L.  R.  A.  104  and 
45  S.  W.  Rep.  1095;  Brown  vs.  Rig-  note;  Hill  vs.  Putnam  152  Mass. 
gin,  94  111.  560.  123,  25  N.   E.  Rep.   40.     See  Trus- 

591  Roberts     vs.     Abbott,     supra.  tees   of   Emory   and   Henry   College 


PARTIES.  117 

course  to  be  pursued  in  carrying  such  trust  into  effect. ''"  But 
an  executor  or  administrator  cum  testamento  annexo  must  be 
embarrassed  in  the  performance  of  his  duty,  on  account  of  doubt 
as  to  the  true  meaning  of  the  will  in  order  to  sustain  a  bill  ask- 
ing the  court  to  construe  the  will  in  advance  of  his  action  on  his 
own  construction,  so  as  to  avoid  the  hazard  of  litigation.^*"*  But 
if  he  seeks  merely  the  construction  of  a  clause  in  the  will,  which 
from  the  actual  condition  of  the  estate,  presents  no  present  em- 
barrassment to  the  performance  of  his  duties,  and  probably  never 
will,  he  cannot  sustain  such  a  suit.^""  !N"or  can  a  trustee  request 
instructions  of  a  Court  of  Equity  as  to  what  may  be  his  duty 
upon  the  happening  of  future  contingencies.'^'"'  Thus  where  a 
testator  had  devised  property  in  trust  to  pay  the  income  to  A. 
for  life,  with  remainder  to  his  children  for  life,  and  on  their 
death  to  pay  the  principal  to  A.'s  grandchildren  on  their  re- 
spectively coming  of  age,  at  the  death  of  the  testator  A.  had 
one  child  living  who  was  then  unmarried.  At  the  death  of  A. 
this  child  had  children  living.  It  was  held  that  the  trustee 
could  not  ask  the  instruction  of  the  court  on  the  question 
whether  the  devise  to  the  grandchildren  was  void  for  remoteness 
until  the  death  of  A.""^  ISTor  can  an  heir  at  law  of  a  testator  or 
devisee,  who  claims  a  mere  legal  estate  in  the  real  estate,  when 
there  is  no  trust  involved,  come  into  a  Court  of  Equity  for  the 
mere  purpose  of  obtaining  a  judicial  construction  of  the  pro- 
visions of  the  will.""^ 

The  necessary  defendants  to  a  bill  for  the  construction  of  a 
will  or  other  instrument,  are  all  those  interested  in  the  matter  to 
which  its  construction  relates.""'     Thus  in  a  suit  brought  for  the 

vs.  Shoemaker  College,  92  Va.  320,  tions  is  the  fiduciary  possession  of 

23  S.  E.  Rep.  765 ;  Withers  vs.  Sims,  a   fund   of    which    some   disposition 

80  Va.  651.  is    required   to   be   made   presently. 

S97  1   Redf.  Wills,  438,  sec.  31.  Putnam   vs.    Collamore,    109    Mass. 

sosRexroad  vs.  Wells,  supra.  509;     Muldoon    vs.    Muldoon,     133 

^^^  Idem.  Mass.   Ill;  Wilbur  vs.  Maxam,  133 

eooBullard  vs.   Chandler,  supra.  Mass.    541.     BuUard   vs.    Chandler, 

601  Minot   vs.    Taylor,    129    Mass.  supra. 

160.  '"'-  Bowers  vs.   Smith,   supra  and 

It  has  been  often  held  that  one  of  note;    Magers  vs.   Edwards,    13   W, 

the    principal     requisites     for     the  Va.  822. 

maintenance   of   a   bill   for   instruc-  eosMcMeekin     vs.     Richards,     81 
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purpose  of  construing  a  will,  all  the  legatees  and  heirs  at  law 
of  the  testator  must  be  made  parties.  It  is  not  sufficient  to 
make  the  legatees  parties,  as  such,  though  they  are  themselves 
all  the  heirs  at  law  of  the  testator.  They  must  be  made  parties 
as  heirs  at  law  also.""*  And  all  persons  having  an  interest  or 
color  of  interest  in  the  residuum  of  an  estate,  must  be  parties  to 
a  suit  in  which  the  court  is  asked  to  decide  upon  the  construction 
of  a  will  affecting  that  residuum.**"^ 

§84.  .  Joinder  of  parties. 

It  has  been  well  said  that  there  is  no  inflexible  rule  as  to  the 
joinder  of  parties  in  equity."'"'  The  rule  in  equity  is  very  dif- 
ferent from  that  which  obtains  in  actions  at  law.  In  actions  at 
law  a  disputed  issue  alone  is  contested,  and  the  parties,  plaintiff 
and  defendant,  must  be  so  arranged  that  all  the  plaintiffs  shall 
support  one  side  and  all  the  defendants  the  other  side  of  the 
issue ;  ""^  while  in  equity  it  is  only  requisite  that  the  interests  of 
the  plaintiffs  be  consistent  and  it  is  immaterial  that  the  defend- 
ants are  in  conflict  with  each  other,  or  that  some  of  the  claims  are 
identical  with  those  of  the  plaintiff. ""^  But  it  is  a  fundamental 
principle  of  equity  pleadings  that  all  persons  materially  inter- 
ested in  the  subject-matter  of  the  suit,  and  who  will  be  directly 
affected  by  the  decision  to  be  rendered,  must  be  joined  as  parties 
plaintiffs  or  defendants.""" 

Ga.   192,   6  S.  E.   Rep.   185;   Lomer-  Ch.   Pr.    (Perkias  Ed.)    240;    Smith 

son   vs.   Vroom,   42   N.   J.   Eq.   290,  vs.    Rotan,   44    111.    506;    Lynch   vs. 

11  Atl.   Rep.   13.  Rotan,    39    111.    14;    High    luj.,    sec. 
004  Lomerson  vs.  Vroom,  supra.  752. 

605  Osborn  vs.  Taylor,  12  Gratt.  We  here  subjoin  the  discussion  of 
117.  Sutherland,   J.,   in   Fellows  vs.    Fel- 

606  Snyder  vs.  Cabell,  29  W.  Va.  lows,  4  Cowen  682,  8  Law.  Ed.  529, 
48;  Murray  vs.  Hay,  1  Barb.  Ch.  15  Am.  Dec.  418,  on  the  general 
59,  5  N.  Y.  Ch.  L.  Ed.  299,  43  Am.  question  of  the  joinder  of  parties: 
Dec.  773.  "  It  is  a  favorite  object  with  a  court 

60T  Meek  vs.  Spracher,  87  Va.  162,       of  equity  to  prevent  multiplicity  of 

12  S.  E.  Rep.  397.  suits.     For    this    purpose,    it    is    a 

608  Idem.  general   rule,  in  chancery,   that  all 

609  Howell  vs.  Foster,  122  111.  276,       persons  materially  interested   must 

13  N.   E.   Rep.   527   citing   1   Daniel       be  made  parties.     Creditors  are  per- 
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And  parties  having  no  real  interest  in  the  suit  may  sometimes 
be  permitted  to  join  with  those  who  are  the  real  parties  in  inter- 


mitted to  unite  in  calling  on  the 
representatives  of  a  deceased  debtor, 
for  an  account  of  the  assets  of  the 
estate;  or  one  or  more  of  them 
may  prosecute  the  suit  iu  behalf 
and  for  the  benefit  of  the  whole. 
The  forms  of  proceeding  in  chanc- 
ery, and  the  power  of  the  court  to 
mould  its  decrees  so  as  to  suit  the 
various  equities  of  the  case,  as  es- 
tablished by  the  proof,  enable  it  ad- 
vantageously to  settle  and  adjust, 
in  a  single  suit,  rights  and  interests 
which,  according  to  "the  rules  of 
pleading  in  the  courts  of  common 
law,  would  necessarily  result  in 
various  issues,  incapable  of  being 
tried  in  a  single  cause,  and  disposed 
of  by  a  single  judgment.  But, 
notwithstanding  this  disposition  of 
a  court  of  equity  to  prevent  the 
multiplication  of  suits,  it  will  not 
permit  several  plaintiffs  to  demand 
by  one  bill  several  matters  perfectly 
distinct  and  unconnected  against 
one  defendant;  nor  one  plaintiff  to 
demand  several  matters  of  different 
natures  against  several  defendants. 
And  the  reason  of  this  rule  is  said 
to  be  that  such  a  proceeding  would 
tend  to  load  each  defendant  with  an 
unnecessary  burden  of  cost,  by 
swelling  the  pleadings  with  the 
statement  of  the  several  claims 
against  the  other  defendants  with 
which  he  has  no  connection:  Coop. 
Eq.  PI.  182;  Mitf.  146;  2  Madd.  Ch. 
294;  2  Harr.  Ch.  Pr.  289;  1  East, 
227.  And  also  to  prevent  confusion, 
and  to  preserve  some  analogy  to  the 
comparative  simplicity  of  declara- 
tion at  common  law.  But  where 
several  persons,  although  uncon- 
nected with  each  other,  are  made 
defendants,  a  demurrer  will  not  lie, 
if  they  have  a  common  interest  cen- 


tering in  the  point  in  issue  in  the 
cause:  Anst.  477;  2  Madd.  Ch. 
294.  Nor  will  it  lie  where  one  gen- 
eral right  is  claimed  by  the  bill, 
though  the  defendants  have  separate 
and  distinct  rights.  Thus,  in  the 
Mayor  of  York  vs.  Pilkington,  1 
Atk.  282,  it  was  held  that  a  bill  to 
quiet  the  plaintiff  in  a  right  of 
fishery  might  be  brought  against 
several  defendants;  although  there 
was  no  privity  between  them  and 
the  plaintiff,  and  they  claimed  dis- 
tinct rights.  The  plaintiff  claimed  a 
general  right  to  the  fishery  extending 
to  all  the  defendants;  and  it  was 
held  that  they  might  avail  them- 
selves of  their  several  exemptions 
and  distinct  rights,  upon  an  issue  to 
try  the  general  right.  The  bill  was 
sustained  for  the  sake  of  peace,  and 
to  prevent  multiplicity  of  suits.  A 
bill  against  several  unconnected  de- 
fendants to  establish  a.  custom  of  a 
mill,  and  a  right  to  tithes,  has  been 
sustained  upon  the  same  general 
principle;  and  that  it  was  for  the 
establishment  of  a  right  liable  to 
invasion  by  all  the  world:  Whaley 
vs.  Dawson,  2  Seh.  &  Lef.  370.  But 
the  proprietor  of  a  copyright  can 
not  proceed  iu  one  bill  against  sev- 
eral booksellers,  between  whom 
there  is  no  privity  or  connection, 
for  a  violation  of  his  right.  This 
was  so  held  in  Dilly  vs.  Doig,  2  Ves, 
jun.  486,  and  the  Lord  Chancellor 
remarks  that  he  does  not  remember 
any  case  upon  patent  rights  where  a 
number  of  persons,  acting  all  separ- 
ately, upon  distinct  grounds,  have 
been  permitted  to  be  brought  before 
the  court  in  one  bill;  and  he  takes 
the  distinction  between  a  bill  to  es- 
tablish a  right  of  fishery  or  the 
custom  of  a  mill,  and  the  case  then 
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est,  m  order  to  show  their  acquiescence  in  the  rights  of  the  real 
parties  interested,  or  to  show  a  sort  of  disclaimer  on  their  part 


before  him.  So,  also,  if  an  estate  is 
sold  in  parcels  to  different  pur- 
chasers, the  vendor  can  not  unite 
them  all  in  one  bill  for  a  specific 
performance,  nor  can  they  unite  in 
one  suit  against  the  vendor  for  the 
same  purpose;  for  each  contract  is 
separate  and  independent,  and  each 
ease  must  depend  on  its  own  pecu- 
liar eireumstanees :  Raynor  vs. 
Julian,  2  Dick.  677;  Coop.  Eq.  PI. 
182.  In  the  case  of  Ward  vs.  The 
Duke  of  Northumberland  and  the 
Earl  of  Beverly,  2  Anst.  469,  the 
bill  was  held  bad,  not  only  because 
a  considerable  part  of  it  related 
merely  to  the  private  concerns  of 
the  duke,  with  which  Lord  Beverly 
had  no  concern,  but  it  was  as  bad 
as  against  the  duke  alone,  because, 
although  he  was  interested  in  every 
part  of  it,  it  was  in  different  char- 
acters; individually  and  solely  as 
to  some,  and  in  the  character  of  ex- 
ecutor, and  jointly  with  Lord  Bever- 
ly as  to  others.  But  Chief  Baron 
McDonald  there  recognizes  the  prin- 
ciple '  that  unconnected  parties  may 
be  joined  in  a  suit  where  there  is 
one  common  interest  among  them 
all  centering  in  the  point  in  issue 
in  the  cause.'  It  is  not  sufficient, 
as  was  held  in  Saxton  vs.  Davis,  18 
Ves.  71,  that  the  parties  have  a 
common  interest  in  some  one  or 
more  items  in  an  account  charged. 
The  contrary  position  was  taken  in 
that  case  by  the  counsel  for  the 
complainants;  but  it  was  conclu- 
sively answered  by  Sir  Samuel 
Romilly  that  if  that  were  sufficient, 
the  objection  to  a  bill,  as  multifari- 
ous, could  never  be  sustained.  They 
must  have  a  common  interest,  not 
in  a  particular  item,  or  insulated 
charge  in  the  bill,  but  in  the  point 


in  issue  in  the  cause.  And  it  seems 
to  be  the  general  test  laid  down  in 
all  the  elementary  writers  and  ac- 
knowledged by  all  the  eases  in 
England.  The  only  difficulty  is  in 
its  application.  This  question  was 
fully  considered  and  discussed  by 
the  late  chancellor  in  Brinkerhoff 
vs.  Brown,  6  Johns.  Ch.  139,  which 
was  a  case  very  analogous,  in  many 
respects,  to  the  one  now  before  the 
court.  The  complainants  in  that 
case  were  several  distinct  and  un- 
connected judgment-creditors  of  the 
Genesee  Manufacturing  Company ; 
and  the  object  of  the  bill  was  to  ob- 
tain satisfaction  of  their  debt  out  of 
the  property  of  the  company,  which 
they  alleged  had  been  withdrawn 
from  the  reach  of  their  executions 
by  the  fraudulent  acts  of  the  de- 
fendants, some  of  whom  were  the 
trustees  of  the  company;  and  one 
object  of  the  bill  was  to  charge  the 
trustees  individually  for  neglect  of 
duty  and  fraud.  With  that  charge, 
it  was  said,  the  defendants,  who 
were  not  trustees,  had  no  concern. 
Another  object  was  to  charge  others 
of  the  defendants  as  stockholders: 
and  another  to  redeem  certain  per- 
sonal property  purchased  by  two  of 
the  defendants,  with  which  the  oth- 
er defendants  were  not  shown  to 
have  any  concern.  The  bill  charged 
that  five  of  the  defendants  fraudu- 
lently confessed  to  a  certain  judg- 
ment, in  which  the  other  two  were 
not  alleged  to  have  had  any  inter- 
est; and  the  bill  was  demurred  to 
as  multifarious,  on  these  among 
other  grounds.  The  chancellor,  after 
stating  the  facts  of  the  case,  re- 
marks :  '  It  thus  appears  from  the 
bill  that  all  the  defendants  were  not 
jointly   concerned    in   every    injuri- 
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to  any  interest  in  the  subject  of  litigation.""  Thus  "  it  was  not. 
necessary  that  the  husbands  of  the  married  daughters,  or  the 
donors  of  the  fund  to  whom  it  would  ultimately  revert,  should 
join  in  a  petition  to  the  court  that  the  income  of  the  fund  should 
be  paid  to  the  unmarried  daughter,  as  she  was  the  only  party  in 
interest."  ^^^  But  they  may  unite  simply  as  evidence  that  they 
claim  no  interest  in  the  trust  subject."^^ 

In  arranging  the  joinder  of  parties,  all  persons  having  the 
same  interests  should  stand  on  the  same  side  of  the  suit ;  but  if 
any  such  refuse  to  appear  as  plaintiffs,  they  may  be  made  de- 
fendants, their  refusal  to  become  plaintiffs  being  stated  in  the 
bill."^"     Parties  should  not  be  joined  as  plaintiffs  in  a  suit  with- 


ous  act  charged.  There  was  a  series 
of  acts  on  the  part  of  the  persons 
i.'oncerned  in  this  company,  all  pro- 
liueed  by  the  same  fraudulent  intent 
and  terminating  in  the  deception 
and  injury  of  the  plaintiff.  The  de- 
fendants performed  different  parts 
in  the  same  drama,  but  it  was  still 
one  piece,  one  entire  performance, 
marked  by  different  scenes;  and  the 
question  now  occurs  whether  the 
several  matters  charged  are  so  dis- 
tinct and  unconnected  as  to  render 
the  joining  of  them  in  one  bill  a 
ground  of  demurrer.'  After  consid- 
ering all  the  English  cases  he  ob- 
serves that  '  the  principle  to  be  de- 
duced from  them  is  that  a  bill 
against  several  persons  must  relate 
to  matters  of  the  same  nature  and 
having  connection  with  each  other, 
and  in  which  all  the  defendants  are 
more  or  less  concerned,  though 
their  rights  in  respect  to  the  general 
subject  of  the  'ease  may  be  dis- 
tinct. '  " 

610  Ward  vs.  Funsten,  86  Va.  359, 
10  S.  E.  Rep.  415. 

611  Ward  vs.  Funsten,  supra. 
sia  Idem. 

613  1    Daniel],    Ch.    PI.    Pr.     (6th 
Am.    Ed.)     185,    citing   Contee    vs. 


Dawson,  2  Bland,  264;  Pogson  vs. 
Owen,  3  Desaus  31  j  Cook  vs.  Had- 
ley,  Cooke  465;  Morse  vs.  Hovey,  9 
Paige  197;  Bartlett  vs.  Parks,  1 
Cush.  86;  Whitney  vs.  Mayo,  15 
111.  251;  Smith  vs.  Sackett,  5  Gil- 
man  534;  Lovell  vs.  Farrington,  50 
Maine   239. 

See  also  Adams  Equity  (8th  Ed.) 
312;  Fleming  vs.  Holt,  12  W. 
Va.  143;  Tavener  vs.  Barrett,  21 
W.  Va.  656;  Morse  vs.  Hovey,  9 
Paige  Ch.  197,  4  Law.  Ed.  635. 

In  Sadler  vs.  Taylor,  49  W.  Va. 
104,  38  S.  E.  Rep.  583,  Poffenberger, 
J.,  in  the  course  of  his  opinion  as  to 
the  matter  of  the  joinder  of  parties 
and  their  arrangement  on  the  record 
as  parties  to  the  suit,  says:  "It  is 
urged  in  support  of  the  demurrer 
that  it  was  error  to  make  Flavelle  a 
defendant  instead  of  joining  him  as 
a  plaintiff,  and  that  the  allegations . 
of  the  bill  are  not  sufficient  grounds 
for  the  relief  prayed  for.  At  law 
persons  jointly  interested  in  the  ob- 
ject of  the  suit  must  stand  on  the 
same  side  of  the  ease  upon  the  rec- 
ord; but  in  equity,  while  it  is  prop- 
er so  to  arrange  the  parties,  it  is 
generally  held  to  be  sufficient  if  all 
persons   interested   on   the   subject- 
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out  their  knowledge  or  consent;  °'*  and  if  parties  are  made 
plaintiffs  without  their  consent,  or  if  they  refuse  to  be  consid- 
ered as  plaintiffs,  or  if  they  as  co-plaintiffs,  being  necessary 


matter  of  the  cause  be  made  parties 
thereto,  either  as  plaintiffs  or  de- 
fendants. In  equity  all  parties  to 
a  suit  are,  or  may  be,  actors  therein, 
without  regard  to  the  formal  posi- 
tions on  the  record,  and  ordinarily 
it  is  a  matter  of  little  consequence 
whether  a  party  appears  as  a  com- 
plainant or  as  a  defendant,  for  the 
court  can  make  such  decree  as  the 
exigencies  of  the  case  may  require, 
decreeing  for  or  against  one  or  more 
of  the  several  plaintiffs  and  for  or 
against  one  or  more  of  the  several 
defendants.  15  Enc.  PI.  and  Prac. 
672.  '  In  equity  it  is  sufficient  that 
all  the  parties  in  interest  are  before 
the  court  as  plaintiffs  or  defend- 
ants; and  they  need  not,  as  at  law, 
in  such  case,  be  on  opposite  sides  of 
the  record.'  1  Story,  Eq.  Jur.  630.' 
'  The  court  can  only  decree  as  be- 
tween parties  to  the  suit,  but  in 
equity  it  is  not  essential,  as  at  law, 
that  the  parties  litigant  should  be 
on  opposite  sides  of  the  case.'  Piatt 
vs.  Oliver,  3  McLean  27  Fed.  Cas. 
No.  11,  116.  'The  position  of  the 
parties  on  the  record  as  plaintiffs  or 
defendants  is  immaterial;  all  are 
actors.'  Mr.  Justice  Gray,  in  Mc- 
Arthur  vs.  Scott,  113  U.  S.  386; 
5  Sup.  Ct.  652;  28  Law.  Ed.  1015. 
■  While  at  law  all  persons  having  a 
joint  interest  must  join  in  the  ac- 
tion as  plaintiffs,  in  equity  the  gen- 
eral rule  is,  it  is  sufficient  if  all  the, 
parties  interested  in  'the  subject  of 
the  suit  are  before  the  court  either 
as  plaintiffs  or  defendants.'  Park- 
man's  Adm'r  vs.  Aicardi,  34  Ala. 
393.  In  Fleming  vs.  Holt,  12  W. 
Va.  143.  a  cestui  que  trust  made 
his  trustees  in  a  deed  of  trust  and 


the  grantor  therein  defendants  in 
his  bill,  and  the  court  held  that, 
while  the  trustee  might  have  been 
more  appropriately  joined  as  a 
plaintiff,  it  was  sufficient  that  he 
was  made  a  defendant.  In  Taven- 
ner  vs.  Barrett  21  W.  Va.  656,  a 
vendor  sued  for  the  specific  execu- 
tion of  his  contract  of  sale  of  real 
estate  and  collection  of  the  purchase 
money,  for  which  his  agent  had 
taken  bonds  payable  to  himself,  by 
virtue  of  which  said  agent  was  held 
to  be  a  trustee  holding  the  legal 
title  to  the  bonds  for  the  use  of  the 
the  vendor,  and  the  court  held  that 
the  trustee  or  agent  must  be  made  a 
party,  either  as  plaintiff  of  defend- 
ant, and  that  he  might  be  made 
either  a  co-plaintiff  with  the  vendor 
or  a  defendant  with  the  vendee. 
Flavelle  having  been  made  a  defend- 
ant, and  sustaining  on  the  face  of 
the  bill  the  double  relation  towards 
Sadler  of  trustee  and  a  person  joint- 
ly interested  with  him  as  purchaser 
and  encumbrancer  or  mortgagee,  as 
the  case  may  be,  and  it  also  appear- 
ing' from  the  bill  that  he  is  a  non- 
resident, —  a  fact  generally  held  to 
constitute  a  sufficient  reason  for 
making  a  person  a  defendant  who 
otherwise  would  more  properly  be  a 
co-plaintiff,  —  the  demurrer  cannot 
be  sustained  upon  the  ground  that 
Flavelle  is  made  a  defendant  in- 
stead of  a  co-plaintiff." 

«i*  1  Daniell  Ch.  PI.  Pr.  (6th  Am. 
Ed.)  185,  citing  Gravenstine's  App. 
40  Penn.  St.  510:  "If  a  party  has 
been  improperly  made  a  co-plaintiff 
without  his  privity  or  consent,  the 
proper  course  is  to  move  that  his 
name  be  stricken  out,  not  that  the 
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parties  decline  to  prosecute  the  suit  further,  upon  motion  of  the 
plaintiffs  they  may  be  made  defendants.^"  If  the  interest  of 
a  person  who  is  a  necessary  party  to  a  suit,  be  on  the  side  of  the 
plaintiff,  and  he  be  ;i  non-resident,  this  is  a  sufficient  excuse  for 
his  non-joinder.'''^° 

§84a.     Joinder  of  husband  and  wife  in  West  Virginia, 

The  Statute  of  West  Virginia  permits  a  wife  to  sue  alone 
without  joining  her  husband  in  the  following  cases : 

(1)  Where  the  action  concerns  her  separate  property. 

(2)  Where  the  action  is  between  herself  and  her  husband. 

(3)  Where  she  is  living  separate  and  apart  from  her  hus- 
band."" 

The  purpose  of  this  statute  was  to  remove  the  wife's  disability 
to  sue  alone,  and  was  not  intended  to  take  away  any  of  her  com- 
mon law  rights  or  remedies. '*^^  She  may  therefore  join  her 
husband  vsdth  herself  as  plaintiff  in  a  suit  concerning  her  sepa- 
rate property  although  she  may  in  such  case,  sue  alone."^"  In 
the  absence  of  statute,  a  husband  and  wife  must  unite  as  plain- 
tiffs in  a  suit  to  protect  and  secure  a  wife's  rights  and  interests 
in  her  real  estate,  when  the  same  is  not  her  sole  and  separate 
property."^" 


bill    be    dismissed.      Southern    Life  sie  Parkman  vs.  Aieardi,  34  Ala. 

Insurance  &  Trust  Co.  vs.  Lanier,  5  393,  73  Am.  Dec.  457. 

Fla.   110,   58  Am.  Deo.   449.     It  is  sit  Code  (W.  Va.)  Ch.  66,  Sec.  13. 

held   in   Sears   vs.   Powell,   2   Johns.  ois  Pox    vs.    Manufacturers'    Fire 

Ch.   259,   1   Law  Ed.   1076,  that  'a  Insurance   Co.,   31    W.   Va.,    374,   6 

motion  by  the  plaintiff  to  have  his  S.  E.  Hep.  929. 

name  struck  out  of  the  bill  because  ei"  Fox     vs.     Manufacturers'     In- 

it   was   inserted   without   his   know-  surance  Co.    supra;  Amter  vs.  Stu- 

ledge   or   consent  is   too   late,   after  der,  41  W.  Va.  321,  23  S.  E.  Rep. 

publication    passed,    and    when    the  567;  Robinson  vs.  Woodford,  37  W. 

plaintiff   knew    that    his   name    was  Va.    602,    16    S.   E.    Rep.    602;    Clay 

used  immediately  after  the  bill  was  vs.   City   of   St.   Albans,   43    W.   V:i. 

filed,  and  suffered  more  than  a  year  539,  27  S.  E.  Rep.  368,  64  Am.  St. 

to  elapse  before  he  made  his  appli-  Rep.   883. 

cation.'  "  <'2o  Wyatt  vs.  Simpson,  8  W.  Va. 

61S  McConaughey  vs.   Bennett,   50  394. 
W.  Va.  172.  40  S.  E.  Rep.  540. 
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§84b.     Joinder  of  husband  and  wife  in  Virginia. 

The  former  rule  in  Virginia  required  the  joinder  of  the  hus- 
band with  a  married  woman  in  a  bill  against  her  executrix,  but 
it  is  believed  that  this  rule  no  longer  obtains  in  that  State."^'' 
And  it  is  said  that  inasmuch  as  the  statute  creating  a  separate 
estate  in  the  wife  in  the  instance  therein  specified;  does  not  de- 
prive a  husband  of  his  right  to  curtesy,  if  the  suit  involve  the 
lands  of  the  wife,  the  husband  should  be  a  party  to  it/^^ 

"  The  general  rule,'"  says  Mr.  Barton,  "  is,  that  a  married 
woman  cannot  sue  except  jointly  with  her  husband,  although 
where  the  husband  and  wife  sue  in  right  of  the  wife,  it  is  re- 
garded as  the  bill  of  the  husband,  and  the  wife  is  only  joined  for 
conformity.  There  are  some  exceptions  to  the  general  rule  that 
apply  to  actions  at  law,  as  in  case  the  husband  is  convicted 
of  a  felony,  etc. ;  but  there  are  others  that  exist  solely  in  courts 
of  equity.  Thus,  if  a  married  woman  claims  some  right  in  op- 
position to  those  of  her  husband,  she  may,  by  her  next  friend, 
maintain  a  suit  against  him ;  but  this  can  only  be  with  her  con- 
sent. So  the  husband  may  sue  the  wife  for  the  purpose  of 
enforcing  his  marital  rights  against  her  property.  And  it  has 
been  held  that  a  wife  might  sue  her  attorney  who  had  collected 
her  claim  for  alimony  from  her  husband  who  had  deserted  her, 
and  left  the  commonwealth,  without  making  her  husband  a  party 
to  the  suit."  "" 

The  same  author  says  that  a  wife  was,  and  now  is,  a  feme  sole 
as  to  her  separate  estate,  and  that  to  suits  in  regard  to  it  the  hus- 
band always  was  a  proper  and  sometimes  a  necessary  party.  ^^* 
But  the  learned  author  continuing  says  that  "  this  subject  is  now 
provided  for  by  statute  in  Virginia,  and  while  the  equitable  sep^ 
arate  estate  is  preserved  with  all  the  rules  which  relate  to  it,  yet 
all  personal  and  real  estate  o^vned  by  any  woman  marrying  after 
the  date  of  May  1,  1888,  or  all  estate  which  any  married  woman 
has  acquired  since  that  date,  constitutes  her  separate  estate,  and 
as  to  all  such  estate,  and  as  to  all  matters  relating  to  it,  and  as 

621  1  Bart.  Ch.  Pr.   (2nd  ed.)  205.  6  23  l  Bart.  Ch.  Pr.  (2nd  ed.)  204. 

622Z(iem,  207.  e^i  Idem. 
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to  all  contracts  made  or  incurred  before  her  marriage,  she  may 
sue  and  be  sued  as  if  she  were  unmarried. "'^^ 

§85.     Joinder  of  parties  plaintiff. 

The  general  rule  is,  that  several  complainants  having  distinct 
and  independent  claims  to  relief  against  a  defendant  cannot  join 
in  a  suit  for  the  separate  relief  of  each.''^''  ISTor  should  parties 
having  conflicting  interests  in  the  subject  of  litigation  be  joined 
as  complainants  in  the  suit.""'  But  where  the  parties  have  a 
common  interest  to  be  promoted  by  suit,  they  may  all  unite 
therein  as  complainants.''^*  Thus  parties  have  a  common  inter- 
est so  as  to  unite  as  plaintiffs  in  a  suit  to  set  aside  fraudulent 
purchases  of  their  goods,  though  different  parcels  of  the  goods 
were  separately  purchased  from  the  plaintiffs  respectively,  the 


625  Idem,  204,  205. 

See  further  as  to  joinder  of  hus- 
band   and    wife    in   Virginia,    post, 
Sec.  87. 

626  Sndyer  vs.  Cabell,  supra;  N. 
&  W.  R.  R.  Co.  vs.  Smoot,  81  Va. 
495;  Murray  vs.  Hay,  supra. 

Striking  employes  whose  names 
are  put  by  their  employers  on  a 
black  list  which  is  sent  to  other 
employers  in  the  same  city,  with 
whom  a  combination  has  been  made 
by  an  agreement  not  to  employ 
black-listed  employes  of  other  em- 
ployers, cannot  unite  in  an  action 
against  the  employers;  but,  if  any 
right  of  action  exists,  it  is  in  favor 
of  each  one  separately.  Worthing- 
ton  vs.  Waring^  157  Mass.  421,  20 
L.  R.  A.  3-12,  32  N.  B.  Rep.  744. 

627  Puterbaugh's  Oh.  PI.  and  Pr. 
(3rd  ed.)    66. 

628  Cohen  vs.  WolflF,  92  Ga.  199, 
17  S.  E.  Rep.  1029;  N.  W.  R.  Co. 
vs.  Smoot,  supra;  De  Louis  vs. 
Meek,  2  G.  Greene,  55,  50  Am.  Dec. 
491. 

In  De  Louis  vs.  Meek,  supra,  the 
court,    in   considering   the   question 


of  misjoinder  raised  in  that  case, 
says :  "  In  the  case  of  Grimes  vs. 
Wilson,  4  Blackf.  335,  this  mat- 
ter is  discussed,  and  the  true  prin- 
ciple presented.  There  the  parties 
stood  in  no  privity  with  each  oth- 
er; one  was  an  infant  and  had  a 
good  case  in  equity;  the  other  had  a 
distinct  cause  of  action  clearly 
cognizable  at  common  law,  showing 
no  impediment  to  his  remedy  there. 
There  was  no  privity  existing  be- 
tween them;  their  interests  were 
separate;  their  demands  independ- 
ent. In  such  a  case  the  bill  would 
be  dismissed  in  answer  to  the  prop- 
er pleading.  In  the  case  at  bar,  al- 
though in  the  proceedings  in  parti- 
tion, as  set  forth  in  the  bill  the 
condition  of  the  complainants  is 
shown  to  be,  in  some  respects,  dif- 
ferent, their  interests  in  the  end 
sought  by  impeaching  the  judgment 
or  decree  of  partition,  is  one  and 
the  same.  The  rights  claimed  by 
all  the  complainants  are  conjoined 
by  the  issue  to  be  tried  on  the 
merits  of  the  bill.  The  doctrine 
here  asserted  and   adopted  by  this 
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purchasers  being  insolvent  and  having  bought  the  goods  never 
intending  to  pay  for  thena,  and  having  fraudulently  mortgaged 
the  whole  to  other  persons,  vyho  had  conspired  and  colluded  V7ith 
them  in  the  fraudulent  scheme  by  which  the  goods  were  ob- 
tained ;  "^^  so  several  parties  may  join  as  plaintiffs  in  a  bill  to 
set  aside  fraudulent  conveyances  made  by  their  common 
debtor ;  "'"  so,  a  large  number  of  persons  induced  by  identical 
fraudulent  representations  to  become  subscribers  to  a  company, 
may  unite  in  one  bill  against  such  company  and  its  officers  and 
agents  praying  for  the  cancellation  of  their  subscriptions,"^^ 
and  judgment  debtors  who  have  a  joint  and  common  interest 
must  unite  in  a  bill  for  relief  against  the  judgrnent,  or  if  they 
cannot  be  joined,  they  must  be  made  parties  defendant/^^  So 
the  vsddow  and  heirs  at  law  of  a  deceased  mortgagor  may  join  in 
a  bill  to  redeem  a  mortgage ;  *'*'  so  two  junior  mortgagees  inter- 
ested in  the  same  mortgage  may  join  in  a  bill  to  redeem  from 
prior  mortgagees ;  "'*  so  joint  tenants,  tenants  in  common  touch- 
ing their  common  rights,  and  persons  having  a  common  interest 
in  a  trust  fund  in  moieties,  where  redress  is  sought  on  account 


court  is  found  in  the  case  of  Ballen-  property  to  be  recovered,  although 

tine    vs.    Beall,    3    Scam.    206,    and  their  interests  are  not  co-extensive. 

Story's  Eq.  PI.  530,  and  notes  531,  .     .     .     Administrator,    who    quali- 

532,  535;  Varick  vs.  Smith,  5  Paige,  fies  after  filing  of  bill  to  recover  de- 

137   (28  Am.  Dee.  417)  ;  Brinkerhoff  cedent's  property,   may  be  brought 

vs.  Brown,  6  Johns.  Ch.    150.     We  in    as    co-complainant    therein    by 

deem  it  unnecessary  to  refer  to  fur-  means   of   a    supplemental   bill    for 

ther    authorities    on    this    point,    as  the   grant  of   letters   relates   to   the 

we  think  the  principle  and  practice  time   of   the   death."     Blackwell  vs. 

on  it  well  established.     Where  there  Blackwell,  33  Ala.  57,  70  Am.  Dee. 

is  unity  in  interest,  as  to  the  object  556. 

to  be  attained  by  the  bill,  as  in  this  «29  Cohen  vs.  WolflP,  supra. 

ease,  the  parties  seeking  redress  in  eao  Bomar  vs.  M:!ans,  37  S.  C.  520, 

chancery  may  join  in  the  same  com-  16  S.  E.  Eep.  537,  34  Am.  St.  Rep. 

plaint  and  maintain  their  action  to-  772;     White's    Bank    vs.    Farthing, 

gether.     In    such   case,   it  is  within  101  N.  Y.  344.  i  X.  E.  Rep.  734. 

the  province  of  a  court  of  chancery  «3i  Rader    vs.    Bristol    Land    Co., 

to  mete  out  to  each  and  all  of  the  94  Va.  766,  27  S.  E.  Rep.  590. 

complainants    their    rights,    on    the  «32  11  Enc.  PI.  and  Pr.  1173. 

principle  of  sound  equity."  «33  Butts  vs.  Broughton.  72  Ala. 

"  Two   persons   are  properly  join-  294. 

ed  as  plaintiflfs  in  a  bill  in  equity  ^34  Saunders    vs.    Frost,    5    Pick, 

when    both    are    interested    in    the  (Mass.)  £59. 
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of  the  fund  having  been  improperly  dealt  with,  should  join  in 
the  suit ;  """^  so  persons  who  have  been  induced  by  the  same 
fraudulent  misrepresentations  to  subscribe  to  the  stock  of  a  cor- 
poration, have  a  common  interest  and  may  join  in  a  suit,  for 
the  benefit  of  themselves  and  others  similarly  deceived,  to  cancel 
their  subscriptions ;  "'"'  so  two  or  more  persons  owning  separate 
and  distinct  tenements  whether  they  occupy  the 'premises  by 
themselves  or  by  tenants,  may  together  with  the  tenants,  where 
the  tenements  are  lessened  in  value  or  made  materially  uncom- 
fortable as  homes  by  a  nuisance,  which  is  a  common  injury  to  all 
the  tenements  and  their  residents,  join  in  a  suit  to  restrain  such 
nuisance ;  *^^  so  an  administrator,  in  his  individual  capacity,  as 
creditor  of  the  estate,  and  as  administrator,  may  sue  to  set  aside 
a  voluntary  assignment  of  a  chose  in  action  by  his  decedent,  as 
in  fraud  of  creditors,  especially  where  the  bill  also  alleges  that 
the  assignment  was  not  completed."^^ 

And  in  a  suit  for  the  rescission  or  cancellation  of  a  contract 
the  plaintiff  must  join  with  himself  as  plaintijBEs  all  those  who 
sustain  the  same  relation  to  the  contract  that  he  does,  and  who 
are  entitled  to  the  same  relief  to  which  he  is  entitled,  unless  his 
omission  to  do  so  is  founded  upon  proper  ground  duly  alleged 
in  the  bill,  and  then  such  omitted  party  must  be  made  a  defend- 
ant."'"'    And  it  is  settled  by  numerous  decisions  that  creditors 
of  a  common  debtor,  although  their  claims  are  separate  and  dis- 
tinct, may  unite  in  a  creditors'  bill,"'"'  or  two  or  more  may  unite 
in  such  a  bill.**^      So  two  or  more  wards  may  join  as  plaintiffs 
in  a  suit  against  their  guardian  and  his  sureties  on  the  guard- 
ess  story  Eq.  PI.  sec.  159.  544;  Dickerson  vs.  Winslow,  97  Ala. 
636Boseher  vs.  R.  &  H.  Land  Co.,       491,  11  So.  Rep.  918. 
89  Va.  455,  16  S.  E.  Rep.  360.  64o  Hickling  vs.   Wilson,    104   111. 
«37  Snyder     vs.      Cabell,      supra;      54 ;    Lentilhon   vs.   Moffat,    1    Edw. 
First  Nat.  Bank  vs.  Sarlis,  129  Ind.      Ch.  (N.  Y.)  451,  6  N.  Y.  Ch.  L.  Ed. 
201,  28  N.  E.  Rep.  434,  28  Am.  St.      200  note;   Dix  vs.  Briggs,   9   Paige 
Rep.  1S5.                                                       Ch.    595,    4    Law.    Ed.    830    note; 
«38  Spooner    vs.    Hillish,    92    Va.      Blackett  vs.  Laimbeer,  1  Sandf.  Ch. 
333,  23  S.  S.  Rep.  751.                               366,  7  N.  Y.  Ch.  L.  Ed.  362;  White's 
630  Godding    vs.    Decker,    3    Colo.  Bank  vs   Farthing,  101  N.  Y.  344, 
App.   198;    Crittendon  vs.   Craig,   2      4  N.  E.  Rep.  734. 
Bibb.    (Ky.)    474;    Salter  vs.  Krue-  64i  Dix  vs.  Briggs,  supra. 
ger,   65   Wis.    217,   26   N.   W.   Rep. 
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ian's  bond  for  an  accounting  and  settlement  of  the  guardian's 
-accounts."*^ 

And  the  executors  of  a  decedent  should  unite  as  plaintiffs 
when  all  have  qualified,  but  those  renouncing  tlie  trust  need  not 
be  joined."**'  And  if  it  be  necessary  to  have  those  who  re- 
nounce the  trust  before  the  court,  they  may  be  made  defend- 
ants ;  "**  or  if  one  is  a  necessary  party  and  he  refuses  to  join  as  a 
plaintiff,  he  may  be  made  a  defendant,  stating  in  the  bill  the 
fact  of  his  refusal  to  be  made  a  plaintiff."*^  But  in  West  Vir- 
ginia, under  the  statute  of  that  State,  if  an  unmarried  woman  be 
a  personal  representative,  her  marriage  operates  as  an  extin- 
guishment of  her  authority,  and  the  other  personal  representa- 
tive may  proceed  as  if  she  were  dead,  and  of  course  may  sue 
alone.  "^^  The  law  is  otherwise  now  in  Virginia,  and  the  mar- 
riage of  an  unmarried  personal  representative  does  not  affect 
her  representative  rights."*^ 

§86.     Joinder  of  defendants. 

The  rule  applying  here  is,  that  all  persons  concerned  in  the 
subject-matter  of  the  suit  may  properly  be  joined  as  defendants, 
nor  is  it  essential  that  all  the  parties  shall  have  an  interest  in  all 

042  Hutchcraft  vs.  Shrout,  1  T.  B.  the  name  of  their  co-administrator 

Monroe,  206^  15  Am.  Dec.  100.  as  complainant  and  making  him  a 

e-is  Rinehart  vs.   Rinehart,    15    N.  defendant,  and  by  inserting  an  alle- 

J.  Eq.  44;  Thompson  vs.  Graham,  1  gation   that   he   was   unwilling   and 

Paige  Ch.  384,  2  Law.  Ed.  686.  would  not  consent  to  join  the   suit 

e**  Thompson  vs.  Graham,  supra.  as  a  complainant. 

<!45  Tooker  vs.  Oakley  10  Paige  Ch.  If  an  executor  or  an  administra- 

288,  4  Law.  Ed.  980.    In  this  case  it  tor   who   is   a   necessary  party   to   a, 

is  decided.  "  Where  two  administra-  suit  in  chancery  refuses  to  join  with 

tors  filed  a  bill  in  the  name  of  them-  his    co-executors    or    administrators 

selves   and   of   their   co-adminlstra-  as   a   eomplrinant  in  the   suit,   the 

tor,  without  the  consent  of  the  lat-  proper    course    of    the    latter    is    to 

ter,    and   the   defendant   applied    to  make  him  a  defendant,  stating  the 

take   the   bill    off   the   files   and   to  fact  in  the  bill  that  he  refvises  to 

dissolve    an    injunction    which    had  join  in  the  suit  as  a  complainant." 
been    granted    thereon,    upon    that  646  Code,    W.    Va.    1899,    Ch.    85, 

ground,  the  court  permitted  the  ad-  sec.  9. 

ministrators   who   filed   the   bill   to  647  i  Bart.  Ch.  Pr.   (2nd  ed.)   164 

amend  the  same,  without  prejudice  note  3. 
to   the   injunction,   by   striking  out 


PAETIES.  129 

the  matters  contained  in  the  suit.^*^  It  is  suiEcient  if  each 
party  is  concerned  in  some  of  the  matters  involved  in  it,  and  they 
are  connected  with  the  others."*"  Thus,  where  the  principal  in  a 
note  is  properly  sued  in  equity  his  endorser,"'"'  or  his  surety,*"*^ 
may  be  joined  as  defendants  in  such  suit.  So  a  bill  against 
several  purchasers  of  separate  and  distinct  tracts  of  land  con- 
veyed by  a  husband  during  coverture,  without  the  wife's  re- 
linquishment, may  be  maintained  to  recover  dower,  or  the  plain- 
tiff may  proceed  against  each  separately. '''^"  So  in.  the  case  of 
a  fraudulent  assignment  of  a  trust  fund,  a  cestui  que  trust  may, 
at  his  option,  either  proceed  against  the  trustees  alone,  or  may 
join  the  fraudulent  assignee  in  the  same  suit."^'  And  in  cases 
of  fraud  the  parties  who  have  actively  participated  in  its  com- 
mission should  be  joined  in  the  suit  as  defendants, "''*  as  well  ag 
those  who  own  the  property  where  suit  has  been  brought  for  its 
recovery ;  ^^^  and  where  rescission  or  cancellation  of  a  deed  on 
the  ground  of  fraud  on  the  part  of  the  grantee  is  sought,  his 
vendee  with  knowledge  of  the  fraud  may  be  joined  in  the  suit."'^" 
So  in  a  suit  to  set  aside  fraudulent  conveyances  made  by  the 
debtor  and  grantor  to  different  fraudulent  grantees,  the  latter 
may  be  united  as  defendants  in  the  same  suit  to  set  aside  the 
deeds  so  far  as  the  rights  of  the  plaintiff  are  affected  thereby ;  "^^ 
so  where  the  same  persons  are  interested  in  the  money  or  prop- 
erty which  is  the  subject  of  the  instruments  of  litigation,  they 
may  be  joined  as  parties  to  the  suit."^'  It  can  be  laid  down  as  a 
general  rule  that  wherever  parties  have  a  common  interest  and 

648  Walters  vs.    Farmers'  Bank  of  esa  Suihart   vs.   Harless,   93   Wis. 

Virginia,  76  Va.  12,  16.  211,   67    N.    W.    Rep.  413;    Silber- 

«*9  Idem.  berg  vs.  Pearson,  75  Tex.  287,  12  S. 

650  Idem.  W.  Rep.  850. 

65iStovall     vs.     Border     Grange  657  Brinkerhoflf      vs.      Brown,      6 

Bank,  78  Va.  188.  Johns.  Ch.  129.  2  N.  Y.  Ch.  L.  Ed 

652Boyden    vs.   Lancaster,    2    P.  79;   Bank  vs.   Pollock,   4   Edw.  Ch 

and  H.  198.  215,  6  N.  Y.  Ch.  L.  Ed.  856;   Com 

653  Bailey     vs.     Ingles,    2    Paige  monwealth  vs.   Drake,  81  Va.   305 
Ch.  278,  2  N.  Y.  Ch.  L.  Ed.  905.  Almond  vs.     Wilson,    75    Va.    613 

654  Alexander    vs.    Davis,    42    W.  Batchelder  vs.  White,  80  Va.  103. 
Va.  465,  26  S.  E.  Eep.  291.  658  Reid  vs.  Hedges,    16   W.   Va. 

655  Idem,  684.  167. 
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a  common  defense,  they  may  be  joined  as  defendants  in  the  same 

suit.*"^" 

§87.     Misjoinder  of  parties. 

A  Court  of  Equity  exercises  a  sound  discretion  upon  the  par- 
ticular circumstances  of  each  case,  in  determining  whether  or 
not  there  is  a  misjoinder  of  parties ;  '"^°  but  if  there  be  a  mis- 
joinder of  a  defendant,  no  one  can  take  advantage  of  this  except 
the  party  wrongly  joined;  this  cannot  be  objected  to. by  a  co- 
defendant  who  is  properly  before  the  court. ""^ 

By  virtue  of  a  recent  statute  in  Virginia  ""^  it  is  provided 
that  "  whenever  it  shall  appear  in  any  action  at  law  or  suit  in 
eqxiity,  by  the  pleadings  or  otherwise,  that  there  has  been  a  mis- 
joinder of  parties  plaintiff  or  defendant,  the  court  may  order  the 
action  or  suit  to  abate  as  to  any  party  improperly  joined,  and  to 
proceed  by  or  against  the  others,  as  if  such  misjoinder  had  not 
been  made."  "^^  Under  the  statute  of  Virginia  a  husband  can 
no  longer  join  his  wife  on  the  ground  of  the  existence  of  the 
marital  relation.""* 

§88.     Misjoinder  of  parties  plaintiff. 

Where  a  party  has  the  right  to  bring  a  suit  in  equity  and  ac- 
cordingly brings  such  suit,  the  joinder  of  an  improper  party 
therein  having  no  interest  in  the  same,  will  not  affect  the  right 
of  the  real  party  in  interest  to  maintain  the  suit.""'  Where  the 
plaintiffs  have  a  joint  interest,"""  or  where  they  seek  a  common 
object  by  means  of  a  suit,  though  they  are  not  united  in  interest 
with  each  other,""'  there  is  no  misjoinder  of  parties.     Thus  sev- 

05!)  Withers    vs.    Sims,    80   Va.    at  92  Xa.  372,  23  S.  E.  Rep.  777. 

page    657,    citing'  Almond    vs.    Wil-  <■<'*  Idem. 

son,  75  Va.  623;  2  Maddox  Ch.  294.  '•"=  Beckwith    vs.    Seeborn,    31    W. 

660  Snyder   vs.   Cabell,   29   \V.   Va.  Va.   1.    5   S.  E.  Rep.  453;   McMillan 

48.                       1  vs.  Baxley,   112  N.  C.  578,   16  S.  E. 

6  61  Teal   vs.   Chancellor,    117   Ala.  Rep.  845. 

612,  23   So.   Rep.  651;   Hawes,   Par-  '■•"''Sullivan  vs.  Phillips,  112  Ind. 

ties    to   actions.    Sec.    101,    and    the  321.  11  N_  e.  Rep.  300. 

numerous  cases  there  cited.  si-.t  First  Nat.  Bank  vs.  Sarlis,  129 

662  Acts   1893-94,  page  489.  Ind.  201,  28  N.  E.  Rep.  434,  28  Am. 

663  N.  &  W.  R.  Co.  vs.  Dougherty,  St.    Rep.   1S5;    Shepard  vs.  Manhat- 
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eral  proprietors  of  distinct  lands  and  of  separate  parts  of  a 
water  course  may  unite  as  plaintiffs  in  a  bill,  to  enjoin  its  diver- 
sion.''*''  Neither  is  there  a  misjoinder  of  parties  where  a  per- 
son is  administrator  for  a  husband  and  wife,  and  it  is  doubtful 
whether  the  right  to  a  fund  is  in  the  estate  of  the  husband  or 
Avife,  and  he  brings  suit  in  both  characters."'"' 

^\^lere  parties  having  no  right  to  relief  are  improperly  joined 
with  other  parties  plaintiff  who  have  siich  right,  the  remedy  of 
those  entitled  to  maintain  the  suit  is  to  amend  the  bill  by  strik- 
ing out  the  names  of  those  who  have  no  cause  of  action."^" 

§89.     Misjoinder  of  parties  defendant. 

Parties  against  whom  distinct  and  independent  claims  for  re- 
lief exist  in  favor  of  a  person  cannot  be  joined  as  defendants  in 
one  suit,  and  to  do  so  would  constitute  a  misjoinder  of  parties."^^ 
Thus  a  claim  against  a  firm  and  a  separate  claim  against  a  mem- 
ber of  the  firm  cannot  be  included  in  the  same  suit  and  to  unite 
such  defendants  in  the  same  suit  constitutes  a  misjoinder  of 
parties."'^  So  a  person  who,  under  an' order  of  court  has  made 
a  deed  of  certain  lands  purchased  at  a  judicial  sale,  and  parted 
thereby  with  whatever  interest  he  may  have  held  in  the  land,  is 
not  a  proper  party  to  a  suit  by  the  purchaser  to  recover  from  the 
beneficiary  of  the  sale  the  purchase  price  paid,  and  it  is  a  mis- 
joinder to  make  him  a  party  plaintiff  with  the  purchaser."" 

§90.     How  misjoinder  of  parties  plaintiff  availed  of. 

As  we  ha^'e  seen,"'*  advantage  can  only  be  taken  of  the  mis- 
joinder of  a  defendant  by  the  party  improperly  joined ;  but  as 

tan  Ey.  Co.,  117  N.  Y.  442,  23  N.  E.  Hams,     60     Ala.     107;     James     vs. 

Rep.  30 ;   Reid  vs.  Grifford,  Hopkins  James,   55  Ala.  533 ;   Hardeman  vs. 

Ch.  415.  2  N.  y.  Ch.  L.  Ed.  470.  Sims,  3  Ala.  747.  ' 

668  Reid    vs.   Gifford,   supra;    Bel-  e'l  Murray  vs.   Hay,   supra. 

knap  vs.  Trimble,  3   Paige   Ch.  577,  072  Winn    vs.    Heidenburner,    

3  X.  y.  Ch.  L.  Ed.  281.  Tex.  Civ.  App. ,  56  S.  W.  Rep. 

669  Brent  vs.  Washington,  18  950;  Harrell  vs.  Davis,  108  Ga.  789. 
Gratt.    526.  33  S.  E.  Rep.  852. 

670  Lovelace  vs.  Hutchinson.  106  673  Abernathy  vs.  Phillips,  82  Va. 
Ala.   417,    17    So.    Rep.    623,    citing  769.  1  S.  E.  Rep.  113. 

MoLeod,  73  Ala.  45;  Taylor  vs.  Rob-  '■'■'■i  Ante,  sec.  87. 

inson,  69  Ala.  269;  Button  vs.  Wil- 
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to  the  misjoinder  of  plaintiffs  it  is  otherwise.  Such  a  mis- 
joinder must  be  objected  to  by  demurrer,  if  the  defect  is  appar- 
ent on  the  face  of  the  bill,°'^  or  by  plea  or  answer,  if  the  defect 
does  not  so  appear ;  "'"  and  unless  so  made,  the  objection  will 
not  avail  at  the  hearing,  if  a  decree  can.  be  rendered  without 
prejudice  to  the  rights  of  the  parties. °'' 

The  defendant  should  promptly  interpose  his  objection  to  a 
misjoinder  of  parties  plaintiff,  and  not  wait  until  depositions 
have  been  taken  and  costs  have  accrued."'* 

If,  upon  objection  made  to  a  misjoinder  of  parties,  the  objec- 
tion is  sustained,  the  plaintiff  may  dismiss  his  suit  and  com- 
mence a  new  one  in  the  name  of  proper  parties,'^'"  or  he  may 
dmeud  his  bill  by  striking  out  the  names  of  those  improperly 
joined,  and  make  them  defendants  if  interested  in  the  suit.^*° 

§91.     How  and  when  advantage  taken  of  non-joinder  of  parties. 

If  all  persons  materially  interested  are  not  made  parties  to 
the  suit,  the  defect  may  be  raised  by  demurrer,  if  such  defect 
appears  on  the  face  of  the  bill,"*^  but  if  it  does  not  thus  appear, 
the    proper   mode    of  taking   advantage   of   it   is   by   plea   or 


STS  Snyder  vs.  Cabell,  29  W.  Va.  cause  had  not  been  made  a  co-plain- 
48;      Vaiden     vs.     Stubblefield,     28  tiff.     The     making       of       such       a 
Gratt.  153.  person       a        party        eo-plainti'f 
676  Idem.  would    not    render    the    bill    multi- 
'^T' Idem.  farious.     All  that  was  said  by  him 
As    to    misjoinder    of    plaintiffs,  in  the  bill  not  bearing  on  the  mat- 
Green,  J.,  in  Hull  vs.  Hull,  26  W.  ter,  in  which  relief  was  sought  by 
Va.,    in    the    course  of  his  opinion  the   bill,   would   be   treated   by   the 
says:     "The  misjoinder  of  a  plain-  Appellate    Court    as   mere    surplus- 
tiff  might  be  fatal  in  a  common  law  age." 
suit;  but  it  would  not  be  fatal  in  a  678 /(Jem. 

chancery  cause,  when  he  was,  as  in  679  Vaiden  vs.  Stubblefield,  supra. 

this  case,  a  party,  who  on  the  face  oso  Idem. 

of  the  bill  had  no  interest  whatever  csi  Hill   vs.    Proctor,    10   W.   Va. 

in  the  cause.   In  such  a  case,  though  59;    Robinson   vs.   Dix,    18   W.   Va. 

his  name  had  not  been  stricken  out  528 ;  Mitchell  vs.  Lenox,  2  Paige  Ch. 

as   a  plaintiff  by   an   order   of  the  280,  2  N.   y.  Ch.  L.  Ed.  907;  Eob- 

Circuit  Court,  as  it  might  have  been,  inson  vs.  Smith,  3  Paige  Ch.  222,  24 

still    on    appeal    it    would    not    be  Am.  Dec.  412. 

ground    for    reversing    any    decree.  682  Jritchell     vs.     Lenox,     supra; 

which   would   have  been   proper,   if  Robinson  vs.  Smith,  supra. 
such  party  having  no  interest  in  the 
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So  essential  is  it  that  all  persons  materially  interested  in 
tlie  purposes  of  the  suit  should  be  made  parties  to  it,  that  if 
objection  is  iiot  made  by  demurrer,  plea  or  answer,  advantage 
may  generally  be  taken  of  the  defect  at  the  hearing  "^^  or  for  the 
first  time  in  the  Appellate  Court,  if  the  defect  appears  from 
the  face  of  the  bill  and  its  exliibits."*'' 

As  to  raising  objections  in  an  Appellate  Court  to  the  bill  for 
lack  of  necessary  parties,  the  rule  is  thus  stated  by  Staples,  J., 
in  Clayton  vs.  Henley,  cited  in  the  footnotes:  (a)  "When, 
however,  the  objection  is  delayed  till  the  hearing  in  the  Ap- 
pellate Court  —  whether  it  will  avail  or  not  will  depend  much 
upon  the  circumstances.  If  the  absent  party  has  an  interest 
in  the  subject  matter  of  controversy,  of  such  a  nature  that 
a  final  decree  cannot  be  made  without  affecting  that  interest, 
the  Appellate  Court  of  its  own  motion,  will  direct  that  he  be 
brought  before  the  court,  whether  the  objection  was  or  was 
not  made  in  the  court  below.  If,  on  the  other  hand,  the  in- 
terests of  the  absent  parties  are  separable  from  those  of  the 
parties  before  the  court,  so  that  the  court  can  proceed  to  a 
final  decree,  and  do  complete  justice  without  affecting  the 
absent  parties,  the  latter  are  not  regarded  as  indispensable.  A 
defendant  who  claims  that  certain  persons  should  be  'made 
parties  to  share  a  common  burden  ought  to  make  the  objection, 
as  a  general  rule,  in  the  pleadings;  and  if  the  objection  be 
delayed  until  the  case  reaches  the  Appellate  Court,  that  court 
will  not  require  it  unless  it  is  clear  that  the  absent  party  is 
likely  to  be  prejudiced  by  .the  decree."  '^^  As  an  illustration 
of  this  rule  reference  is  here  made  to  Dower  vs.  Church,*^" 
where  there  was  a  defect  of  parties.     The  court  holds  as  a 

683  Lynchburg  Iron  Co.  vs.  Tay-  Gratt.  65;  Hinton  vs.  Bland,  81  Va. 
lor,   79   Va.   671;    Cook  vs.   Dorsey,       588. 

38  W.  Va.  196,  18  S.  E.  Rep.  468.  ess  The    rule    as    laid    down    by 

684  Lynchburg  Iron  Co.  vs.  Taylor,  Judge  Staples  in  this  cause  is  the 
supra;  Morgan  vs.  Blatchley,  .33  VV.  correct  one,  and  is  supported  by  the 
Va.  155,  10  S.  E.  Rep.  282;  Hitch-  authorities. 

cox  vs.  Hitehcox   39  W.  Va.  607,  20  See  also  Gerard  vs.  Bates,  124  111. 

S.     E.     Rep.     595;      Crickard     vs.       150,   16  N.   E.  Rep.  258. 
Crouch,    41   W.   Va.   503,   23   S.   E.  {a)     32    Gratt.    65    and   note   at 

Rep.    727;    Clayton  vs.    Henley,   32      page  66,  annotated  ed. 

686  21  W.  Va.  23. 
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part  of  the  law  of  the  case,  that  where  no  objection  is  made 
to  this  in  the  court  below  till  after  the  issue  of  devisavit  vel  non 
has  been  made  up  and  tried  and  the  jury  has  returned  a  verdict 
against  the  will,  which  has  been  probated,  those  claiming  under 
the  will  cannot  then  be  heard  to  object  to  the  entering  of  a 
decree  in  accordance  with  the  verdict,  because  the  heirs  had  not 
been  made  parties.  However  it  is  suggested  that  where  there 
is  doubt  as  to  whether  certain  persons  are  necessary  parties  to 
a  suit,  the  safest  course  to  pursue  is  to  make  such  persons 
parties  to  the  suit.'" 

While  it  is  not  necessary  to  specify  the  causes  or  grounds  of 
demurrer, "^^  still  "  a  demurrer  to  a  bill  for  want  of  parties 
should  properly  name  the  necessary  parties  defendant,  who 
have  been  omitted  so  as  to  enable  the  plaintiff  to  amend  his 
bill  and  call  the  attention  of  the  court  to  this  defect ;  and  if  at 
does  not,  the  demurrant  cannot  complain  that  the  demurrer  is 
not  sustained ;  but  the  court  ought  in  the  final  hearing  of  the 
cause,  though  the  demurrer  has  been  overruled,  to  decline  to 
determine  the  cause  on  its  merits,  until  the  necessary  parties 
defendant  have  been  brought  before  the  court  by  an  amendment 
of  the  bill  and  have  been  given  the  opportunity  to  be  heard."  "*' 

§92.     When  bill  should  be  dismissed  for  want  of  proper  parties. 

On  the  hearing  of  a  suit  in  equity,  if  it  be  made  to  appear 
that  theie  is  a  defect  of  necessary  parties,  the  bill  ought  not 
for  that  cause  to  be  dismissed,  but  it  should  be  sent  back  to 
rules  with  leave  to  the  plaintiff  to  amend  by  making  the  proper 
parties  thereto,'^"  and  if  the  decree  is  reversed  for  lack  of 
necessary  parties  in  the  Appellate  Court,  the  bilL  will  not  be 
dismissed  but  the  court  will  send  the  case  back  to  the  court 
below  with  leave  to  make  the  necessary  omitted  parties.*"^     If 

687  Donahue   vs.    Fackler,    21    W.  Allen  vs.  Smith,  1  Leigh  254 ;  Miteh- 

Va.  124.  ell  vs.  Chancellor,  14  W.  Va.  22. 

6  88  Cook   vs.   Dorsey,   38   W.   Va.  sai  Jameson      vs.      Deshields,      3 

196,  18  S.  E.  Rep.  468.  Gratt.    4 ;    Mitchell    vs.    Chancellor, 

6  89  Robinson  vs.  Dix,  supra.  supra;   Humphreys  vs   Humphreys, 

690 Key   vs.   Hord,   4   Munf.   485;  31  W.  Va.  561,  8  S.  E.  Rep.  283. 
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after  leave  given  to  amend,  the  plaintiff  declines  to  exercise  this 
right,  and  chooses  to  stand  upon  the  sufficiency  of  his  bill  as  to 
the  question  of  the  necessary  parties  thereto,  then  the  court,  of 
course,  may  dismiss  the  bill  without  prejudice. "'^ 

§93.     How  persons  made  parties  to  a  suit. 

The  plaintiff  must  be  named  in  the  bill,  either  in  the  cap- 
tion thereof,  or  in  some  clear  and  sufficient  way,  and  show  by 
proper  averment  his  interest  as  a  party  in  the  suif^^ 

In  Cook  vs.  Dorsey,  cited  in  the  footnotes,  as  to  making 
defendants  to  a  suit,  Brannon,  J.,  says :  "  No  matter  that  the 
process  names  certain  parties  as  defendants.  The  bill  must 
have  parties,  for  it  is  the  basis  on  which  the  structure  of  the 
suit  rests,  and  on  which  the  matters  of  the  suit  become  res 
judicata.  A  person  may  be  named  in  and  served  with  process, 
yet  is  not  a  party  unless  named  in  the  bill;  and  not  only 
named  in  it,  but  there  must  be  allegations  relating  to  him 
showing  why  he  is  a  party,  what  matters  touch  and  concern  him, 
involved   and  to   be   decreed  upon  in  the   suit.""'°*     And   the 

892  Puterbaugh,    Ch.   PL   and   Pr.  an  anonymous  case,  2  Atk.  15,  and 

(3rd  Ed.)   67.  in  Jones  vs.  Jones,  3  Id.  Ill,  that  a 

In  Hightower  vs.  Thornton,  8  Ga.  bill  in  chancery  is  never  dismissed 

486,  52  Am.  Dec.  412,  Simpkin,  •  J.,iu  for   want    of    parties,    but    that   it 

the    course    of    his    opinion    says :  stands  over  on  the  payment  of  costs : 

"  This  bill,  as  the  transcript  shows.  Id.,   note.     And   this,   no    doubt,   is 

was   dismissed  for  want  of  equity,  true,  with  this  disqualification,  pro- 

and   upon   no   other  ground.     It  is  vided  the  necessary  parties  can  be 

obvious,  therefore,  that  the  question  made.     For,  if  it  be  apparent  that 

as  to  who  are  and  who  are  not  the  this  can  not  be  d6ne,  and  there  can 

proper  parties  to  this  proceeding,  is  be  no  decree  without   them,   as   is 

one  dehors  the  record.     But  suppose  sometimes    the    casej    the    bill,    of 

the  motion  had  been  to  dismiss  the  course,  must  be  dismissed." 

bill   for     want    of    proper    parties.  693  Cook   vs.   Dorsey,   38    W.   Va. 

Would  the  Chancellor  have  granted  196,  18  S.  E.  Rep.  468. 

it?     Most  assuredly    not,    provided  694  in    support    of    the    doctrine 

the    necessary    parties    could    have  here    announced  the   learned   Judge 

been   made,   and   leave   would   have  cites  the  following  cases:   Chapman 

been    given   to    make    new   parties,  vs.   Railroad   Co.,    18   W.   Va.   184; 

either   by   an   amendment   or   by   a  Moseley    vs.    Cocke,    7    Leigh    224; 

supplemental  bill:     Story's  Eq.  PL,  McCoy  vs.   Allen,    16   W.  Va.   724; 

see.    541.     It   is    reported    to    have  McNuttVs.  Trogden,  29  W.  Va.  471, 

been    said   by   Lord    Hardwicke,   in  2  S.  E.  Rep.  328 ;  Shaffer  vs.  Petty, 
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learned  judge,  speaking  for  the  whole  court,  continuing,  says: 
"  And  though  a  man  be  named  in  the  bill  simply  in  narra- 
tion of  its  facts,  and  it  contain  matter  touching  him,  and  he 
is  made  a  party  in  the  process,  yet,  if  he  be  not  made  a  party 
to  the  bill,  it  would  be  bad,  and  the  decree  null.  In  other 
words,  he  must  be  a  party  to  the  process,  a  party  to  the  bill,  and 
the  bill  must  allege  matter  touching  him  so  far  as  it  seeks 
to  affect  him.  The  observance  of  these  fundamental  rules 
is  all-important  in  practice,  as  departure  from  them  renders 
the  decree  not  only  erroneous,  but  generally  void,  as  inspection 
of  cases  above  cited  will  show." 

If  the  plaintiff  has  omitted  a  necessary  or  interested  party 
from  the  suit,  such  person  must  apply  to  the  court  in  which 
the  suit  is  pending  by  motion  or  petition  to  be  made  a  party 
to  it,''^^  though  it  is  said  that  a  motion  to  be  admitted  as  a 
defendant  is  not  regular.^  ^°  But  in  case  of  an  injunction, 
if  it  appear  that  the  person  making  the  motion  is  interested 
in  the  subject  of  controversy,  the  court  will  order  the  injunction 
to  be  dissolved,  unless  the  plaintiff  will  amend  his  bill  and 
make  him  a  defendant."*'  But  be  this  as  it  may,  it  is  usual 
to  apply  to  the  court  by  petition  and  not  by  motion,  to  be  made  a 
party  to  the  suit.*""*  And  though  a  party  files  his  petition  in 
a  suit,  to  become  a  party  thereto,  and  he  is  admitted  to  become 
such  as  a  party  defendant,  he  does  not  thereby  become  a  party 
to  the  suit  until  he  has  been  made  such  by  proper  allegations 

30   W.  Va.  248,  4  S.  E.  Rep.  278;  tiff   must  file   an   amended   bill   to 

Bland  vs.  Stewart    35  W.  Va.  513,  bring  the  petitioner  and  his  claim 

14  S.  E.  Rep.  215.     See  also  Bank  before  the  court,  before  there  can  be 

vs.  Wilson,  35  W.  Va.  36.  an    adjudication    of    the    plaintiff's 

605Neale   vs.    Ultz,    75   Va.   480;  rights.     The  mere  petition  does  not 

Piedmont   and   A.    L.    Ins.    Co.   vs.  make  the  petitioner  a,  party  for  the 

Maury,  75  Va.  508.  purposes  of  decree."     Gall  vs.  Gall, 

"Where   a,  petition  is  filed  in  a  50  W.  Va.  523,  40  S.  E.  Rep.  380. 

suit  in  equity  by  one  not  a  party  to  690  Harrison  vs.  Morton,  4  H,  and 

it,   and   whose  rights   are  not  men-  M.  483. 

tioned   in   the  bill,    and   such   peti-  697  Idem. 

tion   asks   relief  touching  the   sub-  698  Cleavinger  vs.   Felton,   46   W. 

ject  matter  of  the  bill,  and  such  pe-  Va.  249,  33  S.  E.  Rep.  117;    Shinn 

tition   discloses   an   interest   in  the  vs.  Board  of  Education,  39  W.  Va. 

petitioner  in  such  matter  hostile  to  497   20  S.  E.  Rep.  604. 
the  claim  of  the  plaintiff,  the  plain- 
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in  the  bill  by  way  of  amendment  connecting  him  with  the 
subject  matter  of  the  suit."""  But  thns  rule  "  does  not  apply 
in  a  case  where  a  party  files  his  petition,  making  the  parties 
to  the  suit  parties  to  his  petition,  and  setting  up  claim  to  the 
subject  matter  in  controversy,  when  his  petition  can  properly 
be  treated  as  an  original  bill."  "*° 

In  conformity  to  the  well  settled  principle  that  the  defendant 
must  be  connected  with  the  suit  by  proper  averment  in  the 
bill  it  may  be  proper  to  state  that  "  to  a  bill  in  chancery 
against  one  defendant  she  filed  an  answer,  which  showed  that 
a  third  party  ought  to  have  been  miade  a  defendant.  Such 
third  party  thereupon  tendered  his  answer  to  the  bill,  waiving 
service  of  any  process,  which  answer  was  filed  by  leave  of 
the  court  on  motion  of  such  third  party,  but  the  original  bill 
was  not  amended,  and  there  were  no  allegations  against  this 
person,  and  no  relief  prayed  against  him,  and  no  allusion 
whatever  made  to  him  in  the  bill ;  subsequently  evidence  was 
taken  which  proved  the  interest  of  such  third  person  in  the 
suit.  Held.  The  court  had  no  jurisdiction  over  him,  and 
he  was  no  party  to  the  suit,,  and  a  decree  either  for  or  against 
him  is  a  mere  nullity,  and  should,  if  brought  before  an  Ap- 
pellate Court,  be  reversed  and  set  aside.'""^  So,  "  upon  a  bill 
in  chancery  against  one  defendant,  on  her  filing  an  answer  and 
stating  facts  which  show  that  a  third  party  ought  to  have 
been  made  a  defendant,  the  court  simply  orders  this  third  person 
to  be  made  a  defendant,  process  issues  against  him  and  is 
served  upon  him;  but  the  original  bill  was  not  amended,  and 
in  it  there  were  no  allegations  against  this  person,  and  no  relief 
was  prayed  against  him ;  evidence  is  taken  to  prove  the  facts 
alleged  in  the  answer,  which  show  the  interest  in  the  suit  of 
this  third  person,  and  a  commissioner  of  the  court  reports  the 
facts  to  the  court,  after  he  had  served  a  notice  on  this  third 

699  Cleavinger   vs.    Felton,    supra.  L.  Ins.  Co.  vs.  Maury,  75  Va.  508 ; 

See  also  Chapman  vs.  Railroad  Co.,  Morgan   vs.    Blatehley,    33    W.    Va. 

18  W.  Va.    184;    Shaffer  vs.  Fetty,  155,  10  S.  E.  Rep.  282. 

30  W.  Va.  248 ;  McCoy  vs.  Allen,  16  too  Cleavinger    vs.    Felton,    supra. 

W.    Va.    724;    Shinn   vs.    Board   of  Toi  Shaffer  vs.   Fetty,   30  W.   Va. 

Education,  39  W.  Va.  497,  20  S.  E.  248,  4  S.  E.  Rep.  278. 
Rep.    604;    Piedmont    &    Arlington 
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person  that  the  matter  was  before  him  and  he  would  report 
thereon;  this  third  person  never  appeared  in  the  suit  Held: 
The  court  had  no  jurisdiction  over  him,  and  could  in  such  case 
render  no  decree  against  him,  and  if  it  did  so,  such  decree  was 
a  mere  nullity."'  '*"' 

§94.     How  persons  again  made  parties  as  to  whom  suit  has  been 
discontinued. 

Parties  as  to  whom  the  plaintiff  has  abated  or  dismissed 
his  bill,  can  only  be  again  brought  into  the  suit  by  the  issuance 
and  service  of  process  —  not  by  an  order  rescinding  the  action 
of  the  court  discontinuing  the  cause  as  to  them.'"'^ 

§95.     Unborn  persons  as  parties  to  a  suit. 

It  sometimes  occurs  that  property  becomes  the  subject  of 
litigation  in  which  persons  then  unborn  may  become  inter- 
ested, such  interest  depending  upon  the  contingency  of  their 
birth ;  and  inasmuch  as  all  interests  must  be  before  the  court, 
the  court  could  not  deal  with  the  property  in  which  such  a 
contingent  estate  exists,  unless  this  uncertain  and  contingent 
interest  can  in  some  way  be  treated  as  actually  before  the  court. 

Hence,  to  relieve  from  this  embarrassment,  it  is  laid  down 
that  where  an  estate  is  vested  in  persons  living  subject  only 
to  the  contingency  that  persons  may  be  born  who  will  have  an 
interest  therein,  the  living  owners  of  the  estate  for  all  purposes 
of  any  litigation  in  reference  thereto,  and  affecting  the  juris- 
diction of  the  courts  to  deal  with  the  same,  represent  the  whole 
estate,  and  stand,  not  only  for  themselves,  but  also  for  the 
persons  unborn.'"'     This  is  a  rule  of  convenience  and  almost 

702  McCoy  vs.  Allen,  16  W.  Va.  707;  1  Smith  Ch.  Pr.  92;  Story  Eq. 
724.  PI.,  sees.  144,  148;   Wills  vs.  Slade, 

703  Johnson  vs.  Shepard,  35  Mich.  6  Ves.  Jr.  498 ;  Gaskell  vs.  Gas- 
115.  kell,  6  Sim.  643;  Nodine  vs.  Green- 

704  Kent  vs.  Church  of  St.  Mi-  field,  7  Paige  544,  4  L.  Ed.  267. 
chael,  136  N.  Y.  10,  32  Am.  St.  See  Gavin  vs.  Curtin,  171,  111.  640, 
Rep.  693,  18  L.  R.  A.  329,  citing  40  L.  R.  A.  776;  Harrison  vs.  Wal- 
Calvert,  Parties  to  Suits  in  Eq.  ton,  95  Va.  721,  41  L.  R.  A.  703,  30 
48;  Mitf.  PI.  173;  2  Spence  Eq.  Jur.  S.  E.  Rep.  372. 
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of  necessity.""^  So,  under  this  principle,  a  person  included  in 
,a  class  to  whom  property  had  been  devised  in  remainder,  but 
not  in  esse  at  the  time  a  decree  was  rendered  charging  the  entire 
fee  with  a  lien,  is  bound  by  such  decree.'""  But  to  constitute 
one  a  party  to  a  suit  by  representation,  so  as  to  affect  his  rights 
or  bind  his  interests  by  the  decree  made  in  the  cause,  the 
estate  in  remainder  which  such  party  takes  must  be  contin- 
gent '"'  if  the  party  takes  a  vested  remainder  he  cannot  be  a 
party  to  the  suit  by  representation.'"'* 

In  order  that  a  decree  may  be  taken  as  to  such  unborn  persons 
who  are  in  contemplation  of  law  before  the  court,  under  the  dec- 
trine  of  representation,  where  the  proceeding  is  by  virtue  of 
statute,  the  requirements  of  the  statute  must  be  strictly  com- 
plied with,  in  order  to  fully  bind  such  unborn  persons.'""  Thus, 
a  decree  and  sale  in  partition,  in  order  to  close  contingent 
rights  of  persons  not  in  being,  the  judgment  must  provide 
for  and  protect  such  interests,  by  substituting  the  fund  derived 
from  the  sale  of  the  land  in  place  of  it,  and  preserving  the  fund 
to  the  extent  necessary  to  satisfy  such  interest.'^"  So,  where 
contingent  interests  in  lands  of  infants  are  sold,  who  are  simply 
before  the  court  by  representation,  the  proceeds  of  the  sale 
must  be  properly  secured  by  the  decree,  in  order  that  they 
may  be  bound  thereby. '^^ 

706  idem.  The  Court  in  Bofil  vs.  Fisher,  3 

706  Harrison  vs.  Walton,  supra;  Eichardsou's  Eq.  1,  55  Am.  Dec.  at 
McCampbell  vs.  Mason,  151  111.  500,  page  631,  which  was  a  ease  for  the 
38  N.  E.  .Rep.  672.  See  post,  sec.  sale  of  contingent  interests  in  prop- 
378,  and  authorities  cited  under  crty  arising  under  the  terms  and 
note  — .  provisions    of   a   will,    says :     "  The 

707  Williamson  vs.  Jones,  39  W.  rules  of  practice  in  this  court  as  to 
Va.  239.  19  S.  E.  Rep.  436.  parties   are   rules  adopted  for   con- 

'08  Idem.  See  the  opinion  of  the  venience,  and  are  oftentimes  mat- 
Court  in  this  case.  ters    of    discretion.     If    all    persons 

709  Ammona  vs.  Ammons,  50  W.  interested,  who  can  be  made  parties, 
Va.  390,  40  S.  E.  Rep.  490.  are  brought  before  the  court,  it  is 

710  Ammons  vs.  Ammons,  50  W.  suflicient.  The  court  will  go  on  and 
Va.  390,  40  S.  E.  Rep.  490,  citing  try  the  cause,  though  it  should  ap- 
Monarque  vs.  Monarque,  80  N.  Y.  pear  that  persons  having  more  re- 
320.  mote  interests  are  not  represented. 

711  Ammons  vs.  Ammons,  50  W.  But  will  the  decree  of  the  court 
Va.  390.  40  S.  E.  Rep.  490.  conclude  the  rights  of  parties  who 


140 


EQUITY    PEOCEDUEB. 


are  not  before  it?  In  some  cases 
it  will.  In  cases  like  the  present  it 
will.  The  court,  by  its  decree,  acts 
on  the  property  and  disposes  of 
that;  while  the  fund  arising  from 
the  sale  is  to  be  managed  under  the 
direction  of  the  court,  in  its  ad- 
ministrative department.  The  rights 
of  all  the  parties  in  interest  will 
be  transferred  from  the  property  to 
the  fund,  and  will  be  protected  by 
the  court,  so  far  as  that  is  prac- 
ticable.    Nevertheless,    if    by    mal- 


administration, the  faithlessness  of 
the  officers  of  the  court,  or  by  any 
of  the  untoward  accidents  of  life 
the  fund  should  be  lost,  the  original 
rights  of  the  parties  to  the  prop- 
erty are  not  thereby  revived,  but 
they  are  concluded.  The  compensa- 
tion to  them'  is  their  interest  in  the 
fund  arising  from  the  sale,  which 
the  court  always  means  to  preserve, 
and  to  administer  according  to  the 
scheme  of  settlement." 
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CHAPTER  IV. 

THE   BILL. 

Origin  and  definition  of  a  bill  in  equity. 

The  different  kinds  of  bills  in  equity. 

The  form  and  structure  of  the  bill.    The  address  or  direction 

thereof. 
The  introduction  or  caption  of  the  bill. 
The  premises  or  stating  part  of  the  bill. 
The  confederating  part  of  the  bill. 
The  charging  part  of  the  bill. 
The  jurisdiction  clause  of  the  bill. 
The  interrogatory  part  of  the  bill. 
The  prayer  of  the  bill  for  relief. 
The  prayer  of  the  bill  for  process. 
The  signing  of  the  bill. 

When  the  bill  should  be  under  oath. 
The  stating  part  of  the  bill  further  considered. — ^Matters  which 
should  be  alleged  therein. 
Sec.  109.     The  stating  part  of  the  bill,  further  considered. — Matters  which 

ought  not  to  be  alleged  therein. 
Sec.  110.     What  matter  is  scandalous  or  impertinent. 
Sec.  111.     How  objections  for  scandal  and  impertinence  are  raised. 
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viTitten  instruments. 
Sec.  116.     In  the  matter  of  the  removal  of  cloud  upon  title  to  real  estate. 
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See.  118.     In  the  matter  of  divorce. 
Sec.  119.     In  the  matter  of  dower  (assignment  of). 
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In  the  matter  of  lost  instruments. 
In  the  matter  of  mistake. 
In  matters  of  new  trials. 
In  matters  of  partition. 
In  matters  of  partnership. 
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Sec.  133a.     In  the  matter  of  trusts  and  trustees. — The  sale,  mortgage,  or 

lease  of  trust  property. 
Sec.  1336.     In  the  matter  of  trusts  and  trustces.^The  investment  of  trust 

funds. 
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Sec.  133d.     In  the  matter  of  trusts  and  trustees.-r-Removal  of  trust  funds 

to  another  State  or  country. 
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§96.     Origfin  and  definition  of  a  bill  in  equity. 

While  the  procedure  in  a  court  of  equity  is  now  governed 
by  a  distinct  and  independent  system  peculiarly  its  own,^  it  is 
probably  borrowed  from  the  Civil  Law,  from  the  Canon  Law, 
or  from  both,  for,  as  stated  by  an  able  author  of  high  scholarship, 
"  the  early  chancellors  were  for  the  most  part,  if  not  altogether, 
ecclesiastics,  and  many  of  them  were  bred  up  in  the  jurispru- 
dence of  the  civil  and  canon  law ;  and  it  was  natural  for  them, 

1  Story  Eq.  PI.,  sec.  14. 
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in  the  administration  of  their  judicial  functions  in  the  Court 
of  Chancery,  to  transfer  into  that  court  the  modes  of  proceeding, 
with  which  they  were  most  familiar.  Hence,  almost  at  every 
step,  we  may  now  trace  coincidences  between  the  pleadings  and 
practice  in  chancery,  and  the  pleadings  and  practice  in  a  Roman 
suit  and  an  ecclesiastical  suit."^  But  our  procedure  by  bill  in 
equity  is  taken  directly  from  the  practice  in  the  English  Court 
of  Chancery,  which  was  conducted  by  means  of  what  is  known 
as  a  bill,*  or  an  English  bill,*  which  may  be  defined  to  be  an 
application  by  a  private  party,  to  a  court  of  equity  for  the  re- 
dress of  a  grievance  not  cognizable  in  a  court  of  law,  preferring 
such  application  by  means  of  a  written  statement  of  his  case, 
in  the  nature  of  a  petition,  in  which  are  set  forth  the  material 
facts  upon  which  his  claim  to  relief  is  founded,  concluding 
such  statement  with  a  prayer  for  the  relief  sought  and  usually 
for  process  as  to  the  parties,  against  whom  relief  is  asked,  to 
bring  them  before  the  court  to  make  due  answer  in  the  prem- 
ises.^ If  the  application  is  made  by  or  on  behalf  of  the  Gov- 
ernment or  public  generally,  it  is  usually  termed  an  informa- 
tion." In  our  practice  such  an  application  would  be  by  bill 
in  equity  in  the  nature  of  an  information  by  the  State  or  other 
municipality,  through  its  proper  law  officer,  as  for  instance, 
the  Attorney-General  or  other  appropriate  officer ; '  but  if  such 
officer  should  decline  to  act,  there  are  not  wanting  well  con- 
sidered cases  holding  that  a  private  citizen  may  do  so.^ 

§97.     The  different  kinds  of  bills  in  equity. 

Bills  in  equity  are  divided  into  those  that  are  original  and 
those  that  are  not  original.''     "  Original  bills  are  those  which 

2  Idem.  403 ;    State  ex  rel.   Lamb   vs.    Cun- 

3  1  Daniell,  Ch.  Pr.  (4th  Am.  Ed.)  ningham,  83  Wis.  90,  17  L.  R.  A. 
305.  145,  35  Am.  St.  Rep.  27. 

*  Story  Eq.  PI.,  sec.  7.  » State    ex    rel.    Lamb    vs.    Cun- 

s  Idem.  ningham,    supra;    People    vs.    Rice, 

6  Idem;  1  Daniell,  Ch.  Pr.  305.  135  N.  Y.  473,  16  L.  R.  A.  836. 

7  State  eoc  rel.  McCain  vs.  Met-  » Puterbaugh  Ch.  PI.  and  Pr. 
sehen,  32  Or.  372,  46  Pao.  Rep.  791,  (3rd  Ed.)  41;  Story  Eq.  PI.,  sec. 
41  L.  R.  A.  692;  State  vs.  Lord,  20  16;  1  Daniell,  Ch.  Pr.  (4th  Am. 
Or.  498,  31  L.  R.  A.  473;  Welch  vs.  Ed.)   305. 

t'isk,   139  Ind.  637,   38  N.  E.   Rep. 
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relate  to  some  matter,  not  before  litigated  in  the  court  by  the 
same  persons,  standing  in  the  same  interests.  Bills  not  original 
are  those  which  relate  to  some  matter  already  litigated  in  the 
court  by  the  same  persons,  and  which  are  either  an  addition  to, 
or  a  continuance  of  an  original  bill,  or  both."  ^°  Original  bills 
,are  subdivided  into  those  which  pray  for  relief  and  those  which 
.do  not  pray  for  relief. ^^  In  a  general  sense,  all  bills  may  be 
said  to  be  bills  for  relief,  as  they  seek  the  action  of  the  court 
in  the  form  of  an  order  or  decree,  to  remedy  some  existing  or 
apprehended  wrong  or  injury.^^  But  as  understood  and  used 
by  a  court  of  equity,  bills  for  relief  only  include  those  which 
seek,  in  the  particular  suit,  a  decision  upon  the  whole  merits 
of  the  case  set  forth  by  the  plaintiff,  and  a  decree,  which  shall 
ascertain  and  protect  present  rights  or  redress  present  wrongs.^^ 
"  All  other  bills  which  merely  ask  the  aid  of  the  court  against 
possible  future  injury,  or  to  support  or  defend  a  suit  in  another 
court  of  ordinary  jurisdiction,  are  deemed  bills  not  for  re- 
lief."" 

Original  bills  praying  for  relief  are  themselves  subdivided 
into  three  classes  -.^^  1.  Bills  praying  the  decree  of  the  court 
touching  some  right  claimed  by  the  person  exhibiting  the  bill, 
in  opposition  to  rights  claimed  by  the  person  against  whom  the 
bill  is  exhibited,  or  touching  some  wrong  done  in  violation  of 
the  plaintiff's  rights.^''  This  is  the  most  common  kind  and  the 
one  generally  used  in  the  business  of  the  court.^^  2.  "  Bills 
of  interpleader,  where  the  person  exhibiting  the  bill  claims  no 
right  in  opposition  to  the  rights  claimed  by  the  person  against 
whom  the  bill  is  exhibited,  but  prays  the  decree  of  the  court, 
touching  the  rights  of  those  persons,  for  the  safety  of  the  person 
exhibiting  the  bill."  ^^  3.  "  Bills  of  certiorari,  which  pray  a 
writ  of  certiorari,  in  order  to  remove  a  cause  from  an  inferior 
court  of  equity,  for  the  purpose  of  having  it  further  proceeded 

10  Story  Eq.  PI.,  sec.  16.  ^^  Idem,    sec.    18;    1    Daniell    Ch. 

11  Story  Eq.  PI.,  sec.  17.  Pr.  306. 

12  Idem.  '*  Idem. 

13  Idem.  1^  Idem;  Puterbaugh  Ch.  PI.  and 
i*Idem.  Pr.  42. 

18  Story  Eq.  PI.,  sec.  IS. 
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ill;  and  decided  in  the  superior  court  of  equity,  to  which  the 
process  is  returnable.""  This  last  bill  is  rarely,  if  ever,  used 
in  the  United  States,^"  and  we  may  conclude  that  it  has  become 
obsolete  both  here  and  in  England. 

Original  bills  not  praying  relief  are  of  two  kinds :  1.  Bills 
to  perpetuate  the  testimony  of  witnesses,  or  to  examine  them 
de  bene  esse,  but  which  have  almost  gone  into  disuse  by  reason 
of  the  simpler  statutory  methods  of  reaching  the  same  ends; 
2.  Bills  of  discovery.^^ 

Bills  not  original  are  either  (1)  an  addition  to  or  continuance 
of  an  original  bill;  or  (2)  they  are  for  the  purpose  of  cross 
litigation,  or  of  controverting,  or  suspending,  or  reversing  some 
decree  or  order  of  the  court,  or  carrying  it  into  exeeution.^^ 
Tinder  class  (1)  may  be  placed  supplemental  and  amended  bills; 
bills  of  revivor,  and  bills  both  of  revivor  and  supplement ;  and 
under  class  (2)  may  be  placed  cross-Mils,  bills  of  review,  bills 
to  impeach  decrees  on  the  ground  of  fraud,  bills  to  suspend  the 
operation  of  decrees,  or  to  avoid  them  for  matter  arising  since 
the  rendition;  bills  to  carry  decrees  made  in  former  suits,  into 
execution,  and  lastly,  bills  partaking  of  the  qualities  of  some 
one  or  more  of  these  bills,  such  as  bills  in  the  nature  of  bills 
of  revivor,  bills  in  the  nature  of  supplemental  bills,  bills  in  the 
nature  of  bills  of  review,  and  others  of  a  like  character.  ^^ 

The  division  of  bills  as  here  given,  is  the  one  found  in  the 
great  majority  of  works  treating  on  the  subject  of  equity  plead- 
ing and  practice,  but  the  simplicity  of  modern  equity  procedure 
renders  this  classification  of  bills  comparatively  unimportant,^* 
as  the  real  nature  of  a  bill  is  to  be  determined  by  its  allegations 
and  purposes,  rather  than  from  the  title  which  the  pleader  has 
given  it ;  -°  and  though  a  wrong  name  has  been  given  to  it, 
still  if  its  allegations  show  a  ground  of  relief  and  its  prayer 


to 


19  Idem.  23  Story  Eq.  PI.,  see.  21. 

20  Idem,  see.   298;    1   Beach  Mod.  2*  1  Daniell,  Ch.  Pr.  306. 

Eq.  Pr.,  sec.  151.            "  25  fia,  parte  Smith,   34  Ala.  457; 

21  Story  Eq.  PI.,  sec.  19;  1  Daniell  Kidgely  vs.  Bend,  18  Md.  43;  Moore 
Ch.  Pr.  306.  ,vs.   Harper,   27  W.   Va.   at  p.   368; 

22  Story  Eq.  PI.,  see.  20.  Sturm  vs.  Fleming,  22  W.  Va.  404. 
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will  support  the  proper  decree,  the  court  will  sustain  the  bill 
upon  its  merits. ''° 

§98.     The  form  and  structure  of  the  bill.    The  address  or  direction 
thereof. 

In  treating  of  the  form  and  structure  of  a  bill,  we  will  con- 
sider the  original  bill  for  relief  in  equity,  the  one  ordinarily 
used  in  practice. 

The  bill  usually  begins  with  what  is  known  as  the  address  or 
direction  to  the  court  from  which  relief  is  sought."^ 

In  West  Virginia  the  frame  of  the  bill  may  follow  that  pre- 
scribed by  statute,^^  or  the  one  prescribed  by  the  general 
chancery  practice.  In  the  former  case  no  address  or  direction 
of  the  bill  is  required,  as  the  court  of  the  county  in  which  relief 
is  sought  is  stated  in  the  caption  of  the  bill  together  with  the 
names  of  the  parties  thereto,  plaintiifs  and  defendants."^  Un- 
der the  general  modern  equity  procedure,  it  is  usual  to  formu- 
late the  direction  of  the  bill  by  addressing  it  to  the  judge  of  the 
court  of  the  county  and  state  wherein  suit  is  brought  and  in 
which  the  bill  is  to  be  iiled,  and  this  is  treated  as  sufficient  in 
all  cases.^" 

§99.     The  introduction  or  caption  of  the  bill. 

After  the  address  follows  the  introduction,'^  in  the 
Virginias,  and  according  to  modem  practice  generally,  usually 

26  Martin  vs.  Smith,  25  W.  Va.  1  Bart.  Ch.  Pr.  257.  For  some 
at  p.  583;  Hill  vs.  Bowyer,  18  forms  of  addresses  of  the  bill  see 
Gratt.  364;  Sturm  vs.  Fleming,  22  Amiss  vs.  McGinnis,  12  W.  Va. 
W.  Va.  404,  412;  post,  sec.  892.  376;    Davis    vs.    Landcraft,    10    W. 

27  Story  Eq.  PI.,  sec  26;  1  Dan-  Va.  722;  Jones  vs.  Patton,  10  W. 
iell's  Ch.  PI.  and  Pr.  357;  Puter-  Va.  654.  The  address  of  the  bill 
baugh  Ch.  PI.  and  Pr.  43;  Barton  in  the  Federal  Court  is  as  follows: 
Ch.  Pr.  257.  "  To    the    Judges    of    the    Circuit 

28  Cook  vs.  Dorsey,  38  W.  Va.  Court  of  the  United  States,  for  the 
196,  18  S.  E.  Rep.  468.  district     of ."     Rules     of 

29  Code,   1899,  Ch.   125,  sec.  37.  Practice    No.    20;    3    Desty's    Fed. 

30  1    Har.   and   McH.     (Md.)    92;  Proc.   1727. 

Gibson's   Suits  in  Ch.,   sec.   186;    1  3 1  Story  Eq.   PL,  sec.   26;    Puter- 

Daniell,  Ch.  PI.  and  Pr.  357,  note  1;      baugh  Ch.  PI.  and  Pr.  (3rd  Ed.)  43. 
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called  th?  caption  of  the  bill.!^  .  The  caption  generally  contains 
the  names  of  the  plaintiffs  and  defendants,  not  the  mere  initials 
thereof,  the  character  in  which  they  sue  or  are  sued,^^  and  in 
the  Federal  Courts,  in  addition  thereto,  the  place  of  abode  and 
citizenship  of  all  the  parties  by  and  against  whom  the  bill  is 
exhibited,  must  be  therein  set  forth. ^* 

The  various  forms  of  an  introduction  or  caption,  according 
to  the  peculiar  requirements  of  the  case,  are  given  elsewhere  in 
this  work.'°  As  to  how  persons  may  be  made  parties  to  a  suit 
see  a  former  part  of  this  work.^" 

§100.     The  premises  or  stating  part  of  the  bill. 

The  third  part  of  the  bill  is  the  premises,  more  commonly 
called  the  stating  part,^'  which  contains  a  statement  of  the  facts 
and  circumstances  of  the  plaintiff's  case,  or  the  wrongs  and 
grievances  of  which  he  complains,  and  the  names  of  the  persons 
against  whom  he  seeks  relief,  and  the  manner  in  which  they  are 
interested  in  or  connected  with  the  cause.^'  The  premises 
constitute  the  real  substance  and  most  important  part  of  the 
bill,^°  and  should  contain  every  material  fact  of  the  case,  and 
every  such  fact  should  be  stated  with  distinctness,  positiveness 
and  certainty.""* 

Uncertainty  in  a  bill,  according  to  an  author  of  high  repute, 
may  arise  in  various  ways.**  (1)  "  The  case  intended  to  be 
made  by  the  bill  may  be  vague  and  uncertain.      (2)    The  case 

32  3  Ene.  Forms,  418  note  et  seq.;  ss  1  Daniell,  Ch.  PI.  and  Pr.  465; 
Idem,  441  note,  443  note;  Cook  vs.       Story  Eq.  PI.,  sec.  27. 

Dorsey,    38   W.   Va.    196,    18    S.   E.  ^^  Idem. 

Rep.  468.  *»  Story   Eq.    PI.,    sec.    27 ;    Ship- 

33  Pennington  vs.  Hanby,  4  Munf.  man  Eij.  PI.  186 ;  Seals  vs.  Robin- 
144;  Capehart  vs.  Hale,  6  W.  Va.  son,  75  Ala.  363;  West  vs.  Rey- 
547;  Cook  vs.  Dorsey,  supra;  nolds,  35  Fla.  317;  Short  vs.  Kief- 
Slingluff  vs.  Gainer,  49  W.  Va.  7,  fer,  142  111.  267;  Campbell  vs. 
37  S.  E.  Rep.  771.  Powers,  139  111.  128,  28  N.  E.  Rep. 

siPuterbaugh     Ch.    PI.    and    Pr.  1062;    Campbell    vs.    Lynch,    6    W. 

(3rd  Ed.)    44;   3  Desty  Fed.  Proc.  Va.  17;  Gardner  vs.  Landcraft,  Id. 

1727.  36;   Hyre   vs.   Lambert,   37   W.   Va. 

3^  Post,  sees.  874,  875.  26,  16  S.  E.  Rep.  446. 

36  Ante,  sec.  93.  •*!  Story's  Eq.  PI.    (9th  Ed.),  see. 

37  Story  Eq.  PI.,  sec.  27.  242. 
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intended  to  be  made  may  be  certain;  but  the  allegations  of  the 
bill  may  be  so  vague  and  general,  as  to  draw  with  them  the 
consequences  and  mischiefs  of  uncertainty  in  pleadings.  (3) 
Some  of  the  material  facts  may  be  stated  with  sufficient  cer- 
tainty, and  others  again  with  so  much  indistinctness  or  incom- 
pleteness, as  to  their  nature,  extent,  date,  or  other  essential 
requisites  (as,  for  example,  in  stating  the  title  of  the  plaintiff) 
as  to  render  inert  or  inefficient  those  with  which  they  are  con- 
nected, or  upon  which  they  depend.  In  each  of  these  cases, 
the  defect  may  be  fatal  to  the  objects  of  the  bill ;  or,  if  not 
fatal,  it  may  greatly  embarrass  the  party  in  the  mode  of  redress, 
or  in  the  extent  of  the  discovery,  or  in  the  application  of  the 
evidence."  *^* 

§101.     The  confederating  part  of  the  bill. 

The  fourth  part  of  the  bill  is  the  confederating  part,  and 
though  formerly  often  inserted  therein,*^  it  may  be  and  usually 
is,  treated  as  mere  surplusage.*^  It  contains  a  general  allega- 
tion or  general  charge  of  a  confederacy  between  the  defendant 
and  other  persons  to  injure  or  defraud  the  plaintiff.**     It  is 


*i*  Idem.  arisen  from  an  idea,  that,  mthout 

42  Adams     vs.     Pater,     1     Cush.  it,  parties  could  not  be  added  to  the 

(Mass.)    170.  bill    by    amendment;    and   in    some 

*3  Story   Eq.    PI.,    sec.    29 ;    Ship-  cases,  perhaps,  it  was  inserted  with 

man  Eq.  PI.  205.  a  view  to  sustain  the  jurisdiction  of 

44  Idem.     "  The  usual  form  of  the  the   court.     But   in    either   view   it 

charge  is,  that  the  defendants,  com-  is  wholly  unnecessary.     In  the  first 

bining   and   confederating  together,  place,  it  was  never  true  at  any  time, 

and   with    divers    other   persons   as  that   new   parties   might    not   have 

yet   to   the  plaintiff   unknoAvn,   but  been  added  by  amendment  after  the 

whose   names    when    discovered,    he  filing  of  the  bill.     In  the  next  place, 

prays  may  be  inserted  in  the  bill,  the  mere  allegation  of  combination 

and   they  be   made  parties   defend-  or    confederacy    of   the    defendatits, 

ants  thereto,  with  proper  and   apt  simply   as   such,   could   never  alone 

words    to    charge    them    with    the  have  been  a  just  foundation  for  the 

premises,    in    order   to    injure    and  jurisdiction  of  a  court  of  equity  in 

oppress  the   plaintiff   in  the  prem-  the  absence  of  all  other  proper  mat- 

ises,   do   absolutely   refuse,   etc.,   or  ter  to   sustain  it."     Story  Eq.   PI., 

pretend,    etc.     The   practice    of    in-  sec.  29. 
serting  this  charge  is  said  to  have 
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well  settled  that  its  use  in  a  bill  is  not  necessary,*^  unless,  it 
is  said,  combination  or  confederacy  is  meant  to  be  relied  upon 
as  a  ground  of  equitable  jurisdiction  in  some  special  cases,  and 
there  it  must  be  specially  charged,  to  authorize  an  assumption 
of  jurisdiction.** 

This  part  of  the  bill  may  be  omitted  in  the  Federal  Courts 
at  the  option  of  the  plaintiff.*^ 

§102.     The  charging  part  of  the  bill. 

The  fifth  formal  part  of  a  bill  is  called  the  charging  part 
thereof,*^  which  "  usually  consists  of  some  allegation  or  allega- 
tions, which  set  forth  the  matters  of  defense,  or  excuse,  which 
it  is  supposed  the  defendant  intends,  or  pretends  to  set  up,  to 
justify  his  non-compliance  with  the  plaintiff's  right  or  claim; 
and  then  charges  other  matters,  which  disprove  or  avoid  the 
supposed  defense  or  excuse."  *^  This  part  of  the  bill  is  not 
one  of  its  essential  requisites,^"  and  hence,  may  be  omitted. °^ ' 
But  it  may  sometimes  be  used  to  the  practical  advantage  or 
benefit  of  the  plaintiff,  as  where  he  reasonably  foresees  the  de- 
fense that  may  be  interposed  to  the  bill  which  he  can  meet  by 
an  amendment  thereof,''^  and  in  thus  stating  his  defense  and 
alleging  facts  in  the  bill,  which  will  avoid  its  eifect,  the  delay 
incident  to  an  amendment  may  in  this  manner  be  obviated, 
which  he  could  formerly  meet  by  special  replication,^^  but 
which  has  now  become  obsolete  and  is  no  longer  permissible.^* 
So  if  the  plaintiff  desires  to  probe  the  conscience  of  the  defend- 
ant by  calling  for  an  answer  as  to  anticipated  grounds  of  de- 
fense, he  may  set  out  the  evidentiary  matters  in  the  form  of 
detailed    averments,   and   call   upon   the   defendant  to   answer 

«  story   Eq.   PI.,    sec.    29;    Ship-  *8iStory  Eq.  PI.,  see.  31 ;  Shipman 

man  Eq.  PI.  205;    1   Dan.  Ch.  483;  Eq.  PI  205. 

Lang.  Eq.  PI.,  sec.  55;  Marshall  vs.  *9  Story  Eq.   PI.,   sec.   31;   Puter- 

Rench,  3  Del.  Ch.  239;  Puterbaugh  baugh,   Ch.  PI.  and  Pr.    (3rd  Ed.) 

Ch.  PI.  and  Pr.   (3rd  Ed.)  55.  55. 

*6  Story   Eq.    PI.,   sec.    30 ;    Ship-  so  Idem. 

man   Eq.   PI.    205;    Min.   Inst.   vol.  513  Desty  Fed.  Proc.    (9tli  Ed.) 

4,  pt.  2,  p.  1239.  1728. 

473  Desty,  Fed.  Proc.    (9tli  Ed.)  ^^ Post,  sec.  454. 

1728.  53  1  Daniell,  Ch.  Pr.  373. 

^^Post,  sec.  451. 
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them,  and  upon  his  failure  to  do  so,  such  averments  will  be 
taken  as  true  and  no  proof  thereof  will  be  required.^^ 

While  there  are  some  authorities  against  the  principle,  it 
can  be  laid  down  as  the  present  practice  in  courts  of  equity  to 
permit  the  charging  part  of  the  bill  to  be  included  in  its 
stating  part,  and  thus  framed  the  bill  will  not  be  bad  on  de- 
murrer/" As  a  further  illustration  of  the  practical  use  of  the 
charging  part  of  the  bill,  a  statement  of  facts  avoiding  the 
operation  of  the  statute  of  limitations  may  be  instanced.  As 
lapse  of  time  may  now  generally  be  availed  of  on  demurrer  by 
way  of  defense,°^  it  is  advisable  to  include  in  the  charge  of  the 
bill,  the  allegations  relied  on  to  take  the  case  out  of  the  operation 
of  the  statute  of  limitations.^' 

§103.     The  jurisdiction  clause  of  the  bill. 

The  mere  formal  analysis  of  a  bill  gives  it  a  sixth  part  called 
the  jurisdiction  clause.^"  This  clause  is  intended  to  give 
the  court  jurisdiction  of  the  cause  by  a  general  averment,  that 
the  acts  complained  of  are  contrary  to  equity,  and  tend  to  the 
injury  of  the  plaintiff,  and  that  he  has  no  remedy,  or  not  a 
complete  remedy,  without  the  assistance  of  a  court  of  equity."" 
But  this  clause  is  wholly  unnecessary,"^  and  its  use  is  at  the 
option  of  the  plaintiff."^  As  the  case  made  by  the  averments  of 
the  bill  must  show  ground  of  equitable  jurisdiction  independ- 
ently of  the  use  of  this  clause,  its  use  is  a  mere  superfluity."^ 
To  entitle  a  defendant  to  relief  in  equity,  it  devolves  upon 
him  to  show  by  the  averments  of  his  bill,  not  only  that  he  has 
a  valid  claim  or  defense,  but  also  that  it  is  such  that  he  cannot 
avail  himself  of  it  fully  at  law,  or  if  it  be  a  legal  defense, 
that  he  was  prevented  from  making  it  at  law  by  fraud,  accident 

55  Shipman  Eq.  PI.  206.  so  Story   Eq.    PI.,    see.   34 ;    Ship- 

56  Shipman  Eq.  PI.  209  and  the  man  Eq.  PI.  211;  Puterbaugh  Ch. 
authorities   there   cited;    Story  Eq.       PI.  and  Pr.   (3rd  Ed.)   56. 

PI.    (9th  Ed.),  see.  32.  «o  idem. 

^T  Post,  sec.  304;  Adams  Eq.  (8th  «i  Idem. 

Ed.)   303,  note.  e^  Idem. 

58  Adams  Eq.  (8th  Ed.)  303,  note  ^^  Idem. 
I. 
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or   some  adventitious   cause  unmixed  with   laches  or  neglect 
on  his  part."* 

§104.     The  interrogatory  part  of  the  bill. 

The  seventh  or  interrogating  part  of  the  bill  prays  that  the 
parties  complained  of  may  answer  all  the  matters  contained  in 
the  former  parts  of  the  bill,  not  only  according  to  their  knowl- 
edge, but  also  according  to  their  information,  remembrance  and 
belief.  °°  The  general  interrogatory  in  a  bill  is  sufficient  to 
entitle  a  party  to  a  full  answer  to  all  the  matters  stated  in  it.°' 
Thus  a  demand  made  in  the  bill  that  "  the  plaintifp  calls  upon 
the  defendant  to  answer  the  same  as  specifically  as  if  each 
allegation  were  'the  subject  of  special  interrogatory  "  is  suffi- 
cient to  require  a  full  answer  to  the  bill.®'  But  where  the  prac- 
tice authorizes  a  decree  pro  confesso  upon  the  allegations  of 
the  bill  that  are  not  denied  by  answer,®*  no  good  purpose  is 
served  by  the  use  of  the  general  interrogatory  in  the  bill,  as  in 
such  case  the  plaintiff  obtains  the  relief  sought  without  the  de- 
fendant's answer,  and  the  failure  of  the  defendant  to  answer 
operates  to  his  own  detriment,  so  that  there  is  every  incentive 
and  reason  for  the  defendant  to  answer,  without  demand  upon 
him  to  that  end  by  means  of  a  general  interrogatory. 

A  decree  on  the  bill  taken  for  confessed  or  a  decree  pro  con- 
fesso, may  be  rendered  where  the  defendant,  being  properly 
served  with  process,  does  not  appear  and  file  his  plea  or  an 
answer,  which  puts  in  issue  the  allegations  of  the  bill,  upon 
which  the  grounds  of  the  plaintiff's  right  to  a  decree  are  essen- 
tially founded."" 

61  Evans  vs.  Taylor,   28   W.   Va.,  o7  Morrison  vs.   Grubb,  23  Gratt. 

in  the  opinion  of  the  Court  at  page  342,  347. 

187,  citing  Shields   vs.  MeClung,  6  es  Snyder  vs.  Martin,   17  W.  Va. 

W.   Va.    79;    Meem   vs.   Rucker,    10  276,  41  Am.  Rep.  670. 

Gratt.  506.  os  Beck  vs.  Beck,  24  W.  Va.  586; 

65  Story    Eq.   PI.,    see.   35;    Ship-  Hunter    vs.    Kennedy,    20    W,    Va. 

man  Eq.   PI.   212;    Puterbaugh  Ch.  343;    Steenrod    vs.    Wheeling,    etc., 

PI.  and  Pr.   (3rd  Ed.)   57.  R.   Co..  25  W.  Va.   133.     See  post, 

'  66  Idem.  sees.  580-587,  as  to  all  the  essential 

requisites  of  a  decree  pro  confesso. 
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But  if  the  plaintiff  desires  to  obtain  a  discovery  as  to  the 
matters,  or  any  of  them,  set  out  in  the  bill,  he  may  propound 
special  interrogatories  to  the  defendant  or  defendants  from 
whom  he  seeks  a  discovery,  and  in  this  manner  make  them  serve 
a  useful  purpose  in  the  cause,  by  sifting  the  conscience  of  the 
defendant,  as  to  certain  facts,  dates,  names,  amounts  and  other 
particular  matters. ''° 

In  the  Federal  Courts  special  interrogatories  may  be  pro- 
pounded by  the  plaintiff,  if  he  so  desires,  to  obtain  a  discovery,^'' 
but  the  interrogatories  which  the  defendants,  or  any  of  them, 
are  required  to  answer  must  be  consecutively  numbered  1,  2,  3, 
etc.,  and  specified  in  a  note  at  the  foot  of  the  bill.^^ 

All  interrogatories  must  be  based  upon  proper  and  sufficient 
prior  allegations  contained  in  the  bill,  and  no  interrogatory  can 
be  properly  propounded  unless  predicated  upon  such  prior  alle- 
gations,^^ and  if  propounded  without  being  so  supported,  the 
defendant  is  not  compelled  to  answer  it.''*  For  forms  of  special 
interrogatories  see  another  part  of  this  work.'"* 

§105.     The  prayer  of  the  bill  for  relief. 

The  eighth  part  of  the  bill  is  the  prayer  for  relief ^^  and  so 
essential  is  this  part  of  the  bill  that  no  relief  can  be  granted 
when  it  contains  no  prayer  for  relief.'^  But  in  Virginia  it 
has  been  decided  that  if  the  bill  makes  out  a  case  for  relief 
and  contains  no  prayer  for  specific  or  general  relief,  it  is  suffi- 
cient, if  no  objection  be  taken  by  the  defendant,  and  he  answers 
on  the  merits  of  the  complaint  and  submits  himself  to  the  decree 
of  the  court.'*     In  other  jurisdictions  a  contrary  doctrine  is 

70  story   Eq.   PI.,   sec.    38;    Puter-  ■'*Idem. 

baugh    Ch.    PI.    and   Pr.    (3rd   Ed.)  ^^  Post,  sec.  918. 

57.  76  Story   Eq.    PI.,    sec.   40 ;    SMp- 

71  Shipman  Eq.  PI.  218.  man   Eq.   PI.    220;    Puterbaugh   Cb. 
^^■Tdem.  PL  and  Pr.    {3rd  Ed.)   58. 
''^Idetn;    Story   Eq.   PI.,   sec.   36;  ''t  Idem ;    Drever    vs.    Fortner,    5 

Puterbaugh    Ch.    PI.    and   Pr.    (3rd  Porter   (Ala.)   9;  Dews  vs.  Cornish, 

Ed.)    57;  Davis  vs.  Collier,   13  Ga.  20   Ark.   336;    Perry  vs.   Periy,   65 

485 ;   Mechanics'  Bank  vs.  Lynn,   1  Me.    401 ;     Eaton    vs.    Breathitt.    8 

Pet.    376;    Miller   vs.    Saunders,    17  Humph.   (Tenn.)    536. 

Ga.  92.  "s  Smith   vs.    Smith,   4   Rand.    95. 
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laid  down;  that  no  decree  can  be  rendered  for  the  plaintiff, 
unless  the  bill  contains  a  prayer  for  relief.'"  It  will  not, 
however,  from  this  be  concluded  that  such  a  practice  is  en- 
couraged, or  even  obtains  to  any  appreciable  extent  in  that 
State.  On  the  contrary,  the  importance  of  the  insertion  of 
a  prayer  for  the  specific  relief  demanded  by  the  bill,  and  the 
general  prayer  for  such  other  and  further  relief  as  the  premises 
may  authorize,  is  recognized  by  eminent  law  writers  of  that 
State,^"  and  repeated  decisions  of  its  courts.*^ 

The  prayer  for  relief  is  either  for  special  or  general  relief.*^ 
The  prayer  for  special  relief  points  out  and  asks  the  court  to 
grant  the  plaintiff  the  particular  relief  to  which  he  thinks  him- 
self entitled  in  the  cause  as  set  forth  in  his  bill;  *^  and  that 
for  general  relief,  asks  in  general  terms,  for  such  relief  in  the 
premises,  as  to  equity  shall  seem  meet.**  It  is  usual  for  the 
plaintiff  to  insert  a  prayer  in  his  bill  for  the  special  relief 
which  he  seeks  to  obtain  by  his  suit,*^  and  then  to  conclude 
with  a  prayer  for  general  relief.*''  The  latter  can  never  be 
safely  omitted ;  *'  because  if  the  plaintiff  should  mistake  the 
relief  to  which  he  believes  himself  entitled  in  his  special  prayer, 
the  court  may  still  grant  him  the  relief  to  which  the  pleadings 
and  proof  show  he  has  a  right,  under  the  prayer  for  general 
relief,**  provided  the  relief  so  granted  be  not  inconsistent  with 

70  Drever     vs.     Fortner,     supra;  85  Story   Eq.   PI.,   see.   40 ;    Vance 

Lewis  vs.  James,  8  Humph.  (Tenn.)  Shoe    Co.    vs.    Haught,    41    W.    Va. 

541.  275,  23  S.  E.  Rep.   553. 

80  1  Bart.  Ch.  Pr.  (2nd  Ed.)  281;  86  Vanee  Shoe  Co.  vs.  Haught, 
4  Minor  Inst.  P.  11,  pp.  1124,  1125;  supra. 

2  Rob.  Pr.    (1st  Ed.)   291,  et  seq.  i"  Idem;  Story  Eq.  PI.,  sec.  40. 

81  Sheppard  vs.  Starke,  3  Munf.  88  Hall  vs.  Pierce,  4  W.  Va.  107; 
29;  Beall  vs.  Silver,  2  Rand.  401;  Brown  vs.  Wylie,  2  W.  Va.  502, 
Rootes  vs.  Holliday,  6  Munf.  251;  98  Am.  Dec.  781;  Rust  vs.  Rust,  17 
Johnson  vs.  Johnson,  1  Munf.  554,  W.  Va.  901;  Vance  Shoe  Co.  vs. 
and  note;  James  vs.  Bird,  8  Leigh  Haught,  supra;  Woods  vs.  Fisher, 
513.  3   W.   Va.    536;    James   vs.    Bird,    8 

82  Story  Eq.  PI.,  sec.  40;  Ship-  Leigh  513;  Sheppard  vs.  Starke,  3 
man  Eq.  PI.  225;  Puterbaugh  Ch.  Munf.  29;  Walker  vs.  Converse.  148 
PI.  and  Pr.   (3rd  Ed.)   59.  111.  622,  36  N.  E.  Rep.  202;  David- 

83Shipman  Eq.  PI.  220.  son  vs.  Burke   143  111.  139,  32  N.  E. 

Si  Idem.  Rep.  514,  36  Am.  St.  Rep.  367. 
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the  claim  made  by  the  plaintiff  or  that  put  in  issue  by  his  bill.'* 
There  are  some  cases  where  the  relief  sought  can  only  be  grant- 
ed under  the  prayer  for  special  relief.""  As  where  the  bill 
seeks  the  appointment  of  a  special  receiver, ""^  or  the  issuance 
of  an  injunction."^  But  where  the  bill  asks  certain  specific 
relief  and  contains  no  prayer  for  general  relief,  no  other  than 
such  specific  relief  can  be  granted."^  If  it  contains  a  prayer 
both  for  specific  and  general  relief,  not  only  may  the  specific 
relief  asked  be  given,  but  any  further  relief  warranted  by  the 
allegations  of  the  bill,  so  it  be  not  inconsistent  with  the  specific 
relief  asked."*  By  reason  of  this  well  settled  principle  of 
equity  pleading  it  is  advisable  to  frame  the  prayer  for  special 
relief  in  the  alternative,  to  have  either  one  relief  or  the  other  as 
the  court  may  determine."^  But  the  matters  thus  prayed  must 
not  be  mutually  repugnant."'^  In  some  jurisdictions,  however, 
when  the  bill  contains  a  special  and  general  prayer  for  relief, 
any  relief  may  be  granted  which  the  facts  alleged  and  proved 
will  justify,  although  inconsistent  with  the  specific  relief  asked 
in  the  bill."'  Bills  for  relief  may  also  contain  prayers  for  the 
discovery  of  facts  which  are  essential  to  the  relief  prayed  in 
the  bill."*     And  if  the  bill  be  taken  for  confessed,  the  defendant 


89  Pierey  vs.  Beckett,  15  W.  Va.  ton,  34  Fla.  149;  Goss  vs.  Furnam, 
444;  Pickens  vs.  Knisely,  29  W.  Va.  21  Fla.  412. 

1 ;  Billingsley  vs.  Menear,  44  W.  Va.  95  Brown  vs.   Wylie,   supra;   Zell 

651,  30  S.  E.  Rep.  61;  Vance  Shoe  Guano  Co.  vs.  Heatherly,  3S  W.  Va. 

Co.  vs.  Haught,  sitpra.  409,    18    S.    E.    Rep.    611;    Gooding 

90  Wilson  vs.  Maddox,  46  W.  Va.  vs.  Riley,  50  N.  H.  400. 

641,  33  S.  E.  Rep.   775;   Willett  vs.  96  Bynam  vs.  Ewart,  90  Tenn.  655, 

Woodhams,  1  111.  App.  413.  18  S.  \V.  Rep.  394. 

91  Wilson  vs.  Maddox,  supra.  97  Dease  vs.  Manly,  31  Miss.  617; 

92  Willett   vs.    Woodhams,    supra.  Dodge    vs.    Evans,    43    Miss.    570 ; 

93  Goff  vs.  Price,  42  W.  Va.  384,  Barkwell  vs.  Swann,  69  Jliss.  907 ; 
26  S.  E.  Rep.  287;  Vance  Shoe  Co.  Dayton  vs.  Dayton,  68  Mich.  437; 
vs.  Haught,  supra.  36    N.    W.    Rep.    209;    Shelbey    vs. 

94  Vance  Shoe  Co.  vs.  Haught,  su-  Tardy,  84  Ala.  327,  4  So  Rep. 
pra;  Brown  vs.  Wylie,  2  W.  Va.  276;  Munford  vs.  Pearce,  70  Ala. 
502,    98    Am.    Dec.    781;    Busby   vs.  452. 

Littlefield,  31  N.  H.   193;   Stone  vs.  98  Wick    vs.    Dawson,    42    W.    Va. 

Anderson,    26    Fd.    522;    Powell    vs.  43,  24  S.  E.  Rep.  587  ;,  citing  1  Bart. 

Younff,    45    Md.    496;    Lee    vs.    Pat-  Ch.  Pr.  300. 
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may  be  attached,  or  an  order  may  be  issued  to  have  him  brought 
into  court,  to  compel  an  answer  to  the  prayers  for  discovery. ^° 


.     The  prayer  of  the  bill  for  process. 


§106, 

The  ninth  and  last  part  of  the  bill  is  the  grayer  for  process, 
to  compel  the  defendant  to  appear,  and  answer  the  bill,  and" 
abide  the  determination  of  the  court  on  the  subject.^""  Strictly 
speaking,  the  defendant  must  be  named  in  this  prayer,  as  it 
was  formerly  a  rule  commonly  received  as  a  test,  that  no  one 
could  be  considered  a  defendant  against  whom  process  was  not 
prayed, ^"^  In  many  jurisdictions  the  prayer  for  process  must 
contain  the  names  of  the  defendants,^"^  and  an  omission  of  this 
character  in  a  few  States  is  held  to  render  the  bill  demur- 
rable.'"' But  the  prayer  for  process  is  a  mere  technical  rule, 
in  the  absence  of  a  law  or  rule  of  court  positively  requiring  it,  so 
that  a  failure  to  name  the  defendants  in  this  part  of  the  bill,  if 
in  other  parts  of  it  they  are  named  with  sufficient  certainty,  is 
generally  sufficient.'"*  And  where  a  party  has  been  properly 
made  a  defendant,  it  is  rarely  required  that  the  bill  actually 
pray  for  process  against  him,  as  process  issues  as  matter  of 
course  upon  the  filing  of  the  bill,  or  before  bill  filed  by  direction 
to  the  clerk  by  means  of  a  precipe  lodged  with  him,'"^  except 

»9/dem.  Hopk.  Ch.   (N.  Y.)   555,  2  Law.  Ed. 

100  Story  Eq.  PI.,  sec.  44.  521;  Anderson  vs.  Wilson,   100  Ind. 

101  Cook  vs.  Dorsey,  38  W.  Va.  406;  Cook  vs.  Dorsey,  38  W.  Va. 
196,  18  S.  E.  Rep.  468,  in  the  opin-  196,  18  S.  E.  Rep.  468;  Banlc  vs. 
ion  of  the  Court,  delivered  by  Bran-  Wilson,  35  W.  Va.  36,  13  S.  E. 
non,  J.  Rep.    58;    Brasher    vs.    Van    Court- 

102  Ala.  Civ.  Code  (1886),  p.  813;  land,  2  John.  Ch.  242,  1.  Law.  Ed. 
Rule  9,  Eq.  Rules,  R.  I.;  Gibson,  362;  Verplanck  vs.  Mercantile  Ins. 
Suits  in  Ch.  (Tenn.),  see.  185;  Co.,  2  Paige  Ch.  438,  2  Law.  Ed. 
Rule   6,    Ch.    Rules,   Vt.;    Rule    23,  979. 

Eq.  Rules,  U.  S.  io5  McKenzie    vs.     Baldridge,     49 

10.3  Keen  vs.  Jordan,  13  Fla.  327;  Ala.   564;    Cook  vs.  Dorsey,  supra; 

Wright  vs.  Wright,  8  N.  J.  Eq.  143 ;  Sheridan  vs.  Cameron,  65  Mich.  680, 

White  vs.  Davis,  48  N.  J.  Eq.  22.  32     N.     W.     Rep.    894;     White    vs. 

104  Sheridan      vs.      Cameron,      65  Thomas,   52  Miss.   52;    1   Bart.   Ch. 

Mich.  680,  32  N.  W.  Rep.  894;  De  Pr.    269,    citinsr  Minor's   Institutes, 

Wolf    vs.    Mallett,    3    Dana     (Ky.)  vol.  4,  p.  1125. 

214;     Elmendorf     vs.     De     Lancey, 
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where  positively  required  as  in  the  Federal  Courts,  for  instance, 
where  the  names  of  all  those  designated  as  defendants  in  the 
introductory  part  of  the  bill,  as  well  as  the  fact  of  infancy  or 
other  disability,  must  be  set  out  in  the  prayer  for  process,^"^  but 
even  in  the  Federal  Courts,  a  bill  is  not  demurrable  because  it 
contains  no  prayer  for  process,  where  the  defendants  who  are 
required  to  answer  are  named  both  in  the  caption  and  in  the 
body  of  the  bill."' 

The  prayer  for  process  in  Virginia,  is  of  the  most  simple 
and  direct  form,  and  is  usually  as  follows :  "  And  may  a  sum- 
mons issue  against  the  several  defendants  herein  before 
named."  "^ 

§107.     The  signing  of  the  bill. 

According  to  the  long-settled  practice  of  a  court  of  equity 
every  bill,  whether  original  or  not,  must  be  signed  by  coimsel.^"* 
"  Except  in  cases  where  an  injunction  is  asked  for,  or  a  discov- 
~  ery,  or  an  answer  on  oath  is  required  from  the  defendant,  bills 
are  usually  signed  by  the  solicitor  alone,  and  not  by  the  party. 
If  the  complainant  sues  in  person,  howeve'r,  it  must  be  signed  by 
him.     And  in  that  case,  it  seems  that  it  need  not  be  signed  by 

106  3  Desty  Fed.  Proc.    (9th  Bd.)  the  case  of  French  vs.  Dear,  5  Ves. 

1732.  547,  where  the  bill  was  ordered  to 

lo^Idem,  1732,  1733.  be  taken  from  the  files,  even  though 

108  4  Minor  Inst.  Part  2,  1125.  'the   cause  had   reached   a  hearing; 

109  Story  Eq.  PI.  {9th  Ed.),  sec.  and  also  to  the  case  of  Kirkley  vs. 
47;  1  Daniell,  Ch.  PI.  and  Pr.  (4th  Burton,  5  Madd.  378,  where  a  de- 
Am.  Ed.)  312;  Partridge  vs.  Jack-  murrer  was  sustained  in  conse- 
son,  2  Edw.  Ch.  (N.  Y.)  520,  6  Law.  quenee  of  the  bill  not  having  been 
Ed.  489;  Casey  vs.  Hatch,  2  Id.  190,  signed  by  counsel.  And  the  En- 
6  Law.  Ed.  363,  note;  Puterbaugh  glish  hooks  of  practice  carry  the 
Ch.  PI.  and  Pr.  (3rd  Ed.)  61;  1  same  regulation  on  their  face,  hav- 
Bart.  Ch.  Pr.  269.  "  I  consider  it  ing  gathered  it  from  Lord  Bacon's 
indispensably  necessary  that  a  bill  Rules. 

should  have  the  signature  of  eoun-  The  regulation  is  a  right  one; 
sel  before  it  is  put  upon  the  rec-  for  there  ought  to  be  some  one  re- 
ords  of  the  court.  This  is  laid  sponsible  in  case  there  should  be 
down  in  books  of  practice,  and  is  anything  scandalous  or  impertinent 
borne  out  by  cases.  Mr.  Hoffman  in  the  bill."  Partridge-  vs.  Jack- 
states  it  distinctly  in  his  book  of  son,  supra. 
practice,  vol.  1,  p.  97,  and  refers  to 
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counsel.  The  general  rule,  however,  is  that  the  bill  must  be 
signed  by  counsel.  And  if  it  is  not  so  signed,  it  will  be,  on 
motion,  stricken  from  the  files ;  or  it  may  be  demurred  to  for 
that  cause.  Signing  by  counsel,  on  the  back,  is  held  suf- 
ficient." "» 

In  West  Virginia  where  the  bill  is  neither  signed  by  the 
plaintiff  nor  counsel,  it  is  demurrable,^^"^  but  an  objection  to  a 
bill  that  is  not  signed  by  counsel,  taken  for  the  first  time  in  the 
Court  of  Appeals,  comes  too  late.^^" 

It  has  been  decided  that  if  a  bill  purports  to  be  brought  by 
ten  persons  named  therein  as  complainants,  but  is  in  fact  signed 
by  only  two,  without  any  signature  cither  of  themselves  or  of 
counsel  in  behalf  of  the  others,  it  is  the  bill  of  those  two  only.^^^ 
If,  however,  the  signature  of  counsel  to  the  bill  has  been  omitted, 
the  court  may  grant  leave  to  have  the  bill  signed  by  counsel.^^* 

§107a.     When  the  bill  should  be  under  oath. 

As  a  general  rule  the  bill  need  not  be  verified  by  afiidavit.^^' 
To  this  rule  there  are  certain  exceptions.^^"  Thus  where  the 
bill  seeks  a  discovery  of  deeds  and  pther  documents,  and  prays 
relief  fotmded  on  the  deeds  or  writings  of  which  a  discovery  is 
sought,  if  the  relief  so  prayed  be  such  as  might  be  obtained  at 
law,  if  the  deeds  or  writings  were  in  the  custody  of  the  com- 
plainant, the  complainant  must  annex  to  the  bill  an  affidavit 
that  they  are  not  in  his  custody  or  power,  and  that  he  knows 
not  where  they  are,  unless  they  are  in  the  hands  of  the  defend- 
ant.^"    But  a  bill  for  a  discovery  merely,  or  which  only  prays 

110  Puterbaugh    Ch.    PI.    and    Pr.  190,    6    Law.    Ed.    363    and    note; 

(3rd  Ed.)   61,  62;  Carey  vs.  Hatch,  Partridge  vs.  Jackson,  2   Edw.   Ch. 

6   N.    Y.    Ch.   Law.   Ed.   363,   note;  520,  6  Law.  Ed.  489. 

Fletcher  Eq.  PI.  and  Pr.,  sec.  82.  iiM  Minor  Inst.  Part.  2  p.   1144, 

iiiDever   vs.   Willis..   42    W.   Va.  citing   Mitf.    Eq.    PI.    49,    51,    131; 

365,  26  S.  E.  Hep.  176.  Story  Eq.   PL,  ,;ecs.   288,   313,   477; 

112  James  vs.  Shufflin,  45  W.  Va.  Coop.  Eq.  PI.  49,  50;  Sands  Suit 
,729,  31  S.  E.  Rep.  975,  72  Am.  St.  in  Eq.  25  (sec.  82)  316.  See  also 
Rep.  848.  Fletelicr  Eq.  PI.  and  Pr.,  sec.  83. 

113  Chapman  vs.  B.  &  T.  Pub.  Co.,  us  Fletcher  Eq.  PL  and  Pr.,  sec. 
128  Mass.  478.  83. 

114  Carey   vs.   Hatch,   2   Edw.  Ch.  ""Fletcher  Eq.  PI.  and  Pr.,  sec. 
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the  delivery  of  deeds  or  writings  or  equitable  relief  grounded 
on  them,  does  not  require  an  aiBdavit.^"  And  if  the  suit  be  to 
recover  in  equity  upon  a  lost  instrument,  the  bill  should  be  under 
oath.^^^  So  bills  framed  on  the  ground  that  the  testimony  of  a 
witness  may  be  lost  by  his  death,  or  departure  from  the  realm, 
before  the  case  can  be  investigated  in  a  court  of  law ;  ^"^  a  bill 
of  review  for  newly  discovered  matter ;  ^'^  supplemental  bills 
in  the  nature  of  bills  of  review,^^^  and  bills  of  interpleader,^^' 
should  be  verified  by  affidavit.  So  a  bill  for  an  interlocutory 
or  preliminary  injunction  should  be  sworn  to  ^^*  and  in  the 
Virginias  it  is  expressly  provided  by  statute  that  "  no  injunc- 
tion shall  be  awarded  in  vacation  nor  in  court  in  a  case  not  ready 
for  hearing  unless  the  court  or  judge  be  satisfied  by  affidavit 
or  otherwise  of  the  plaintiff's  equity."  "^ 

§108.     The  stating  part  of  the  bill,  further  considered. — Matters 
which  should  be  alleged  therein. 

As  this  is  the  most  important  part  of  the  bill,^^^  we  shall 
here  consider  its  essential  requisites  somewhat  at  length,  but 
as  applicable  generally  to  bills  in  equity,  reserving  the  requisite 
allegations  necessary  in  certain  particular  cases  for  subsequent 
sections  of  this  chapter.^^^  In  treating  this  vital  part  of  the  bill, 
those  matters  which  it  must  contain  as  affirmative  averments 


83,  citing  Cooper  Eq.  PI.  61;   Mit-  Angell   vs.   Angell,    1    Sim.    and   S. 

ford  and  T. 'PI   and  Pr.  in  Eq   153;  83,    Laight   vs.    Morgan,    1    Johns. 

Story   Eq.   PI.   54,    124,    125;    Loker  Cas.    (N.  Y.)    429;   Mitford   and  T. 

vs.  Rolle,  3  Ves.  4;  Ryves  vs.  Ryves,  PI.  and  Pr.  in  Eq.  150,  242;  SufiFolk 

3    Ves.   343;    Hook   vs.   Dorman,    1  vs.  Green,   1   Atk.  450;   Shirley  vs. 

Sim.  and  S.  227.  Ferrers,  3  P.  Wms.  77. 

lis  Zdem,  sec.   811,   citing   Cooper  ^^i  Post,  sees.  215,  218. 

Eq.  PI.  61;  2  Barbour  Ch.  Pr.  106;  322  Mit.  and  Taylor,  Eq.  PI.  and 

Buckner     vs.     Ferguson,     44     Miss.  Pr.  188. 

677;    McElwee   vs.    Sutton,    1    Hill  123  Posi,   sec.   144. 

Eq.    (S.   C.)    32,   citing  Cooper  Eq.  1244  Minor  Inst.  Part.  2,  p.  1144. 

PI.    61;    Parson's    Adm'r    vs.    Wil-  1 25  Code    (W.   Va.),  Ch.   133,  sec. 

son,  2  Overt.   (Tenn.)   260.  3;    Code     (Va.),    1887,    sec.    3440; 

110  Post,  sec.  125.  Post,  sec.  699. 

""Fletcher   Eq.   PI.   and   Pr.,   cit-  12"  A«fe,   sec.   100. 

ing  Story   Eq.   PI.,   sees.   304,   309;  ^^^  Post,  sees.  112-134. 
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will  be  first  considered  and  then  those  matters  which  should 
be  omitted  from  its  draft  will  be  mentioned  and  discussed. 

In  the  first  place  the  bill  must  show  on  its  face  by  the  aver- 
ment of  facts  proper  matter  for  the  jurisdiction  of  a  court  of 
equity,  else  it  will  be  demurrable,"^  and  such  facts  should  be 
distinctly  alleged,^^^  though  an  allegation  on  information  and 
belief  is  sufficient/^"  provided  the  fact  in  dispute  is  averred  to 
exist,^^^  except,  it  is  said,  as  a  rule,  where  an  injunction  is 
sought  the  allegations  of  the  bill  should  not  be  made  upon  infor- 
mation and  belief,^^^  unless  the  sources  of  the  information  are 
given  duly  supported  by  the  affidavit  of  the  persons  furnishing 
the  information.  ^^^  In  the  next  place  the  right  demanded  or 
injury  complained  of  should  not  only  be  here  stated,^^*  but  the 
statement  should  be  made  with  such  detail  of  the  essential 
circumstances  of  time,  place,  manner,  etc.,  as  that  the  defendant 
will  be  thus  informed  of  what  he  is  called  upon  to  meet,^^**  but 
this  does  not  require  that  the  circumstances  which  may  conduce 
to  prove  the  fact  averred  need  be  alleged,  as  this  is  matter  of 
evidence.^^"  Foreign  laws  and  private  acts,  when  relied  upon, 
must  be  averred.  ^^^     In  short,  every  fact  necessary  to  make  out 

128  Sueber  vs.  McClintic,  10  W.  informed  and  verily  believes  and 
Va.  236.  thereupon     avers,"     etc.      and  the 

129  Ante,  see.   100.  court  held  this  to  be  a  direct  and 

130  Hyre  vs.  Lambert.  37  W.  Va.       positive  averment. 

26,  16  S.  E.  Rep.  446.  i34  Zell  Guano  Co.  vs.  Heatherly, 

1313   Ene.   PI.    and   Pr.    363   and  38  W.  Va.  409.  18  S.  E.  Rep.  611; 

notes.      "  An    allegation    in    a    bill  ante,  sec.  100. 

that  the   petitioner    (plaintiflf)    has  iss  Zcll  Guano  Co.  vs.  Heatherly, 

been    informed    and    believes,    and  supra. 

therefore    avers,"    is    a    suifieiently  iss  Idem. 

positive    averment.     1    Beach    Mod.  "  A  general  charge   or  statement 

Eq.  Pr.,  sec.  96.  of  the  matter   of  fact  is  sufficient, 

132  C.  &  0.  R.  R.  Co.  vs.  Huse,  5  and  it  is  not  necessary  to  charge 
W.  Va.  579;  Farland  vs.  Wood,  35  minutely  all  the  circumstances 
W.  Va.  458;  14  S.  E.  Rep.  140.  which    may    conduce    to    prove    the 

133  Campbell  vs.  Morrison,  7  general  charge ;  for  these  circum- 
Paige  Ch.  (N.  Y.)  157,  4  Law.  Ed.  stances  are  properly  matters  of  evi- 
105.  dence,   which   need   not  be   charged 

In  Wells  vs.  Bridgeport  Hydrau-  in  order  to  let  them  in  as  proof." 

lie  Co..  30  Conn.  316,  79  Am.  Dec.  Johnson  vs.  Helmstaeder,   30  N.  J. 

250,  there  was  a  charge  of  misrepre-  Eq.  124. 

sentation    that    the    petitioner    "is  1373  Enc.  PI.  and  Pr.  356. 
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the  case  must  be  certainly  and  positively  alleged,  for  the  court 
pronounces  its  decree  as  based  upon  the  allegations  of  the  bill 
as  well  as  the  evidence  taken  in  support  of  it.^^*  But  facts 
which  are  shown  to  exist  by  necessary  implication  from  others 
directly  averred  in  the  bill,  will  be  treated  as  sufficiently  alleged, 
and  will  therefore,  warrant  the  production  of  evidence  in  proof 
of  their  existence/^^  Thus  an  allegation  that  certain  lands, 
describing  them,  are  and  have  been  necessary  to  the  operation  of 
the  plaintiff's  railroad  is  equivalent  to  an  assertion  that  they 
are  made  use  of  for  that  purpose.^*"  If,  however,  the  averments 
and  statements  in  the  bill  are  so  indefinite  and  meagre  with 
reference  to  any  essential  fact  or  facts,  so  that  their  existence 
and  averment  depending  upon  implication,  rest  upon  mere 
matters  of  conjecture  and  surmise,  the  bill  will  be  regarded  as 
insufficient  and  bad  upon  demurrer.  ^*^ 

The  bill  should  clearly  set  forth  the  right,  title  or  claim 
upon  which  the  plaintiff  relies  for  relief.  That  is,  the  bill 
should  set  forth  with  clearness  and  accuracy  those  facts  which 
show  that  the  plaintiff  has  a  right  in  equity  to  maintain  his 
hilU*^  Thus  a  bill  in  equity  stating  that  a  certain  stream 
within  this  State  is  in  fact  navigable  for  the  purposes  of  public 
commerce,  without  any  direct  averment  that  the  State  is  the 
owner  of  the  bed  of  such  stream  or  of  the  deposits  therein,  does 
not  allege  the  title  or  right  of  the  State  with  such  sufficient 

138  Hood  vs.   Morgan,  47  W.  Va.  "« Marquette,     etc.,    E.     Co.    vs. 
817,  35  S.  E.  Rep.  911;  Guano  Co.       Marquette    supra. 

vs.   Heatherly,   38   W.   Va.   409,   18  i^i  Richards  vs.  Richards,  98  Ala. 

S.   E.   Rep.   611;    Cleaver   vs.   Mat-  599,    12   So.   Rep.   817;   Moorer   vs. 

thews,    83    Va.    801,    3    S.   E.    Rep.  Moorer,    87    Ala.    545,    6    So.    Rep. 

439;    Insurance   Co.   vs.   Devore,   83  289;   Wright  vs.  Hicks,  15  Ga.  160, 

Va.    267,    2    S.    E.   Rep.    433;    Nash  60   Am.   Dee.   678;    Foster   vs.   Hill, 

vs.  Nash    28  Gratt.  686.  55   Mich.   540;    Marye  vs.   Root,   27 

139  Marquette,  etc.,  R.  Co.  vs.  Fla.  453,  8  So.  Rep.  636. 
Marquette,  35  Mich.  504;  Pope  vs.  "2  West  vs.  Reynolds,  35  Fla. 
Leonard,  115  Mass.  286;  Riley  vs.  317,  17  So.  Rep.  740;  State  vs. 
Carter,  76  Md.  581,  35  Am.  St.  Rep.  Black  River  Phosphate  Co.,  27  Fla. 
443;  Champlin  vs.  Pauth,  3  Edw.  276,  9  So.  Rep.  205;  Mutual  L.  In- 
Ch.  583 ;  Whelan  vs.  Whelan,  3  Cow.  surance  Co.  vs.  Sturgeg,  32  N.  J.  Eq. 
537,  8  Law.  Ed.  215;   Webb.  Gage,  678. 

39  N.  H.  182;  Stuart  vs.  Flint,  57 
Vt.  216. 
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certainty  as  would  warrant  the  granting  of  an  injunction, 
therein  prayed,  to  restrain  the  removal  of  phosphatic  or  other 
deposits  therefrom  or  to  require  an  answer  to  such  bill.*'*'  A 
demurrer  to  such  bill  is  properly  sustained  on  the  ground  of 
insufficiency,  uncertainty,  and  vagueness.^**  So  where  a  bill 
is  brought  by  the  next  friend  of  a  party,  and  it  is  not  shown 
that  such  party  is  a  minor  or  married  woman,  or  otherwise 
entitled  to  sue  by  next  friend,  and  there  is  great  uncertainty 
in  the  allegations  of  the  bill,  as  to  whether  such  party  has  any 
interest  whatever  in  the  subject  matter  of  the  suit,  a  demurrer 
to  the  bill  should  be  sustained.^"^ 

As  we  have  seen  ^^^  the  premises  contain  the  names  of  the 
parties  to  be  affected  by  the  suit.  In  this  connection  it  may  be 
v/ell  to  state  that  the  bill  should  describe  the  parties  by  their 
proper  names,  or  the  names  by  which  they  are  known  and 
called.^*'  While  it  is  held  in  some  jurisdictions  that  if  suffi- 
cient facts  are  set  forth  in  the  bill  to  show  that  the  complainant 
is  entitled  to  the  relief  asked  for  as  an  executor,  or  that  defend- 
ant's liability  is  that  of  an  executor,  it  is  not  essential  that 
either  party  should  be  so  styled  in  the  bill,^**  yet  in  West  Vir- 
ginia that  in  a  bill  in  equity  preferred  by  an  executor,  as  such, 
he  ought  to  describe  himself  as  the  executor  of  the  testator, 
and  that  it  is  not  proper  for  an  executor  who  sues,  to  describe 
himself  merely  as  "  personal  representative  "  of  the  decedent.^** 

§109.     The  stating  part  of  the  bill,  further  considered. — Matters 
which  ought  not  to  be  alleged  therein. 

There  ought  not  to  be  alleged  in  the  bill  matters  of  which 
the  court  will  take  judicial  notice ;  ^'^°  nor  conclusions  or  pre- 

143  state   vs.    Black   River    Phos-  i*8  Ransom   vs.    Greer,    30   N.    J. 

phate  Co.,  supra.  Eq.   249;   Buck  vs.  Fisher,   2   Colo. 

1**  Idem.  709 ;  Mock  vs.  City  of  Santa  Rosa, 

i«  West  vs.  Reynolds,  sMpm.  126    Cal.    330,    58    Pac.    Rep.    826; 

146  Ante,  sec.  100.  Evans  vs.  Evans,  23  N.  J.  Eq.  72. 

147  Fletcher  Eq.  PI.  and  Pr.,  sec.  "»  Capehart  vs.  Hale,  6  W.  Va. 
89,  citing  Kirkham  vs.  Justice,   17  547. 

111.    107;    Kanawha   Val.    Bank   vs.  iso  3  Ene.  PL  and  Pr.  356 ;  Fletch- 

Wilson,  35  W.  Va.  36,  13  S.  E.  Rep.       er  Eq.  PI.  and  Pr.,  see.  103. 

58. 
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sumptions  of  law  "°*  except,  perhaps,  where  law  and  fact  are 
so  blended  as  to  render  it  unavoidable ;  ^^^  nor  matters  which 
are  scandalous  or  impertinent ;  '^^  nor  inferences  and  argu- 
ments.^^^  So,  too,  a  bill  should  not  allege  contradictory  and 
distinct  grounds  of  suit  which  destroy  each  other, ^°*  and  if  the 
bill  contains  allegations  disclosing  a  ground  of  relief  and  these 
are  contradicted  by  other  allegations,  and  it  is  impossible  to 
determine  the  true  nature  of  the  case  sought  to  be  made  by 
the  bill,  the  bill  is  demurrable.^^''  But  this  principle  is  not 
inconsistent  with  the  one  that  permits  the  draft  of  a  bill  with 
a  double  aspect^"* 

§110.     What  matter  is  scandalous  or  impertinent. 

Scandal  in  a  bill  in  equity  is  defined  to  be  "  the  allegation  of 
anything  which  is  unbecoming  the  dignity  of  the  court  to  hear, 
or  is  contrary  to  good  maimers,  or  which  charges  some  person 
with  a  crime  not  necessary  to  be  shown  in  the  cause ;  to  which 
may  be  added  that  any  unnecessary  allegation,  bearing  cruelly 
upon  the  moral  character  of  an  individual,  is  also  scandal- 
ous." ^°'     Impertinence  as  applied  to  a  bill  in  equity  includes 

150*  Zell  Guano  Co.  vs.  Heather-  Bx'rs  vs.  Rives,  34  Ala.  91;  Merri- 
ly, supra;  Fletcher  Eq.  PI.  and  Pr.,  man  vs.  Chicago  &  E.  I.  R.  Co.,  24 
sec.   103.  U.  S.  App.  428,  64  Fed.  535;  Micou 

151  Jackson  vs.  Rowell,  87  Ala 
685,  6  So.  Rep.  95 ;  Bliss  vs.  Ander 
son,  31  Ala.  612,  70  Am.  Dec.  511 
Thompson  vs.  Moxey,  47  N.  J.  Eq. 
538,  20  Alt.  Rep.  854;  Schubert  vs. 
Wabash,  etc.,  R.  Co.,  10  111.  App 
397;    Iowa  County  vs.   Min.   R.   R 


vs.  Ashurst,  55  Ala.  612. 

i55Bridger  vs.  Thrasher,  22  Fla. 
383;  Friedman  vs.  Fennell,  94  Ala. 
570,  10  So.  Rep.  649;  Brooks  vs. 
Loweustein,  124  Ala.  158,  27  So. 
Rep.  520. 

lesposf,  sec.   135. 

Co.,  24  Wis.  118;  Orendorff  vs.  Tall-  i57  i  Beach  Mod.  Eq.  Pr.,  sec.  109. 

man,  90  Ala.  441,  7  So.  Rep.  821.  "  There    are   many    cases,    however, 

152 1    Beach    Mod.    Eq.    Pr.,    sec.       in  which,  though  the  words  in  the 

109.  record  are  very  scandalous,  yet,   if 

103  Hood   vs.   Inman,   4  John.   Ch.       they  are  material  to  the  matter  in 

437,  1  Law.  Ed.  894  and  note.  dispute,  and  tend  to  a  discovery  of 

164  Hart      vs.      McKeen,      Walk.       the  point  in  question,  they  will  not 

(Mich.)    417;    Collins    vs.    Knight,       be  considered  as  scandalous;   for  a 

3  Tenn.  Ch.   193;   Heyer  vs.  Brom-       man  may  be   stated  on  the  record 

berg,    74    Ala.    524;    Williams    vs.       to   be   guilty   of    a    very    notorious 

Jackson,  107  U.  S.  478;  Walthall's       fraud,  or  a  very  scandalous  action, 
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all  matters  not  material  to  the  suit,  or,  if  material,  which  are  not 
in  issue,  or  which,  if  both  material  and  in  issue,  are  set  forth 
with  great  and  unnecessary  prolixity.^'^*     Scandalous   matter 


as  in  the  case  of  a  brokerage  bond, 
given  before  marriage,  to  draw  in 
a  poor  woman  to  marry;  or  where 
a  man  falsely  represents  himself  to 
have  a  great  estate,  when,  in  fact, 
he  is  a  bankrupt;  or  where  one  man 
is  personated  for  another;  or  in 
the  case  of  a,  common  cheat,  game- 
ster, or  sharper  about  the  town:  in 
these,  and  in  many  other  instances, 
the  allegations  may  appear  to  be 
very  scandalous,  and  not  fit  to  re- 
main on  the  records  of  the  court; 
and  yet,  perhaps,  without  having  an 
answer  to  them,  the  party  may  lose 
his  right;  the  Court,  therefore,  al- 
ways judges  whether,  though  mat- 
ter be  prima  fade  scandalous,  it  is 
or  is  not  of  absolute  necessity  to 
state  it;  and  if  it  materially  tends 
to  the  point  in  question,  and  is  be- 
come a  necessary  part  of  the  cause, 
and  material  to  the  defense  of 
either  party,  the  Court  never  looks 
upon  this  to  be  scandalous.  Were 
it  otherwise,  it  would  be  laying 
down  a  rule  that  all  charges  of 
fraud  are  scandalous:  which  would 
be  dangerous.  Upon  this  principle, 
therefore,  it  has  been  determined 
that  if  a  bill  be  filed  by  a  cestui 
que  trust  for  the  purpose  of  re- 
moving a  trustee,  it  is  not  scan- 
dalous or  impertinent  to  challenge 
every  act  of  the  trustee  as  miscon- 
duct, or  to  impute  to  him  corrupt 
or  improper  motives,  in  the  execu- 
tion of  the  trust,  or  to  allege  that 
his  conduct  is  the  vindictive  con- 
sequence of  some  act  on  the  part  of 
the  cestui  que  trust,  or  of  some 
chancre  in  his  situation.  It  is  to 
be  observed,  however,  that  in  such 
case   it   would  be   impertinent,   and 


might  be  scandalous  to  state  any 
circumstances  as  evidence  of  gen- 
eral malice  or  personal  hostility, 
without  connecting  such  circum- 
stances with  the  acts  of  the  trustee 
which  are  complained  of;  because 
the  fact  of  the  trustee  entertaining 
general  malice  or  hostility  against 
the  plaintiflF,  affords  no  necessary 
or  legal  inference  that  his  conduct 
in  any  particular  instance  results 
from  such  motive. 

It  has  been  decided  that,  under 
a  general  charge  of  immorality, 
evidence  of  particular  instances 
may  be  introduced.  Where,  there- 
fore, such  evidence  can  be  made  use 
of  under  the  general  charge  the 
specific  instances  should  not,  if  it 
can  be  avoided,  be  introduced  into 
the  bill;  thus,  it  is  improper,  in  a 
suit  which  is  founded  upon  the 
want  of  chastity  in  a  particular  in- 
dividual, as  in  cases  of  bills  to  set 
aside  securities  given  turpe  consid- 
eratione,  to  charge  particular  in- 
stances of  levity  which  might  af- 
fect the  character  of  strangers,  and 
to  fill  the  record  with  private  scan- 
dal :  because  evidence  of  those  par- 
ticular instances  may  be  given  un- 
der the  general  charge."  1  Daniell 
Ch.  PI.  and  Pr.  (4th  Am.  Ed.)  347: 
348. 

168  1  Beach  Mod.  Eq.  Pr.,  sec.  109 
"  Impertinence  in  pleadings  con- 
sists in  setting  forth  what  is  not 
necessary  to  be  set  forth;  as  stuff- 
ing them  with  recitals  and  long  di- 
gressions as  to  matters  of  fact 
wholly  immaterial."  Hood  vs.  In- 
man,  4  John.  Oh.  437,  1  Law.  Ed. 
894. 
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is  also  impertinent,  but  a  bill  may  contain  matter  which  is  im- 
pertinent without  being  scandalous.^^"  "  The  court,  in  cases  of 
impertinence,  ought,  before  expunging  the  matter  alleged  to  be 
impertinent,  to  be  especially  clear  that  it  is  such  as  ought 
to  be  struck  out  of  the  record,  for  the  reason  that  the  error,  on 
the  one  side,  is  irremediable ;  on  the  other,  not."  ^'"' 

Recitals  of  deeds  at  length,  in  haec  verha,  unless  for  some 
special  purpose  appearing  on  the  face  of  the  bill,  constitutes 
impertinence;  ^"^  likewise  a  repetition  of  the  same  allegations 
in  different  parts  of  the  bill;  ^""^  and  where  pertinent  matter  is 
so  mixed  up  with  that  which  is  impertinent  and  irrelevant  that 
they  cannot  be  separated,  the  whole  may  be  rejected  as  im- 
pertinent."^ 

It  matters  not  how  disparaging  or  abusive  language  or  words 
used  in  a  bill  may  be,  the  matter  will  not  be  treated  as  scandal- 
ous, unless  it  is  also  irrelevant,  and  put  in  for  the  mere  purpose 
of  scandal.^"*  Thus  where  a  bill  for  the  speciiic  performance 
of  a  contract  sets  out  the  contract,  and  by  way  of  inducement, 
to  support  the  allegation  of  the  due  execution  of  the  contract, 
goes  into  particulars,  and  sets  out  circumstances  which,  if  true, 
show  ingratitude  and  baseness  in  defendant  for  refusing  to 
execute  the  contract,  the  latter  may  answer,  and  set  out  circum- 
stances tending  to  corroborate  his  averment  that  the  contract  is 
a  forgery,  or  obtained  by  fraud;  for,  though  abusive  and  dis- 
paraging, such  averment  is  relevant  and  therefore  not  scandal- 
ous."' 

IBS  Idem.  "  Whatever  is  necessary  to  bring 
^0"  Idem.  the  merits  of  the  cause  to  trial 
181  Camden,  etc.,  R.  Co.  vs.  Stew-  must  be  placed  on  the  record,  how- 
art,  19  N.  J.  Eq.  343.  ever  painful  it  may  be  to  the  feel- 
162  Norton  vs.  Woods,  5  Paige  Ch.  ings  of  the  parties;  but  there  the 
200,  3  Law.  Ed.  711.  matter    is   to    stop,    and   the    court 

103  Idem.  may    strike    out    allegations    which 

104  Henry  vs.  Henry,  Phillips  Eq.  wound  the  character  of  one  party 
334,  98  Am.  Dee.  87;  Price  vs.  Ti-  without  being  of  any  real  service 
son,  3  Bland  Ch.  392,  22  Am.  Dec.  to  the  other."  Riddle  vs.  Stevens, 
279;   Jolly  vs.   Carter,  2  Edw.   Ch.  supra. 

209,    6   Law.    Ed.    372;    Riddle   vs.  See   also   Johnson  vs.   Brown,   13 

Stevens,  2  S.  and  R.  537.  W.  Va.  154,   155. 

105  Henry  vs.  Henry,  supra. 
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§111.     How  objections  for  scandal  and  impertinence  are  raised. 

jSFeither  scandal  nor  impertinence  can  be  reached  by  de- 
murrer/"" but  by  exception  only,  specifying  the  objection  and 
its  grounds/"^  and  if  the  exception  be  partly  bad  and  partly 
good  it  must  be  overruled  in  toto.^"^ 

The  application  to  expunge  scandal  or  impertinence  is  gen- 
erally an  interlocutory  proceeding  preliminary  to  the  settle- 
ment of  the  issues  and  final  hearing,^"''  and  this  is  the  invariable 
rule  as  to  impertinence  as  no  objection  can  be  made  on  this 
ground  after  a  demurrer  or  ansvirer  or  after  a  rule  or  time 
given  in  which  to  answer,""  but  as  scandal  is  a  more  blame- 
worthy defect,  it  may  be  stricken  out  at  any  stage  in  the  proceed- 
ing.''^ "  A  bill  may  be  referred  for  scandal  at  any  time  by 
any  party  to  the  cause,  as,  for  instance,  a  defendant,  who  has  not 
been  served,  and  even  upon  the  leave  of  the  court,  upon  the  ap- 
plication of  a  stranger  to  the  suit,  or  the  court  may  expunge  such 
matter  upon  its.  own  motion."  "^ 

The  scandalous  or  impertinent  matter  is  usually  expunged 
from  the  pleading  by  crossing  out  or  erasing  the  objectionable 
portions.''^ 

106  1  Beach  Mod.  Eq.  Pr.,  sec.  W.  Va.  at  p.  153,  citing  Coffin  vst 
HI;   Shjpman  Kq.  PI.  351;   1  Dan-       Cooper,  6  Ves.  513. 

iell,  Ch.  Pr.   (4th  Am.  Ed.)   349.  "The  court  may  at  any  time  have 

107  Whitemarsh  vs.  Campbell,  1  stricken  from  the  record  scandalous 
Paige  Ch.  645,  2  L.  Ed.  785 ;  Frank-  matter,  though  it  refer  to  a  stran- 
lin  vs.  Keeler,  4  Paige  Ch.  382,  3  L.  ger  to  the  suit,  either  at  the  in- 
Ed.  479;  Shipman  Eq.  PI.  351.  stance  of  such  stranger,  or  without 

i«8  1    Beach    Mod.    Eq.    Pr.,    sec.  any  motion  by  any  one.     The  court 

112;    1    Daniell   Ch.   Pr.    (4th   Am.  of  its  own  motion,  in  aid  of  public 

Ed.)   352.  morals,  is  bound  not  to  permit  its 

160  19  Enc.  PI.  and  Pr.  200.  records    to   be   made   the   means   of 

170  Wilson  vs.  Perrine,  19  N.  J.  perpetrating  libelous  and  malignant 
L.  15;  Bowman  vs.  Sheldon,  5  slanders,  but  should  interfere  to 
Sandf.  (N.  Y. )  57;  Best  vs.  Clyde,  suppress  such  indecencies,  which 
86  N.  C.  4;  Putnam  vs.  Ritchie,  6  may  stain  the  reputation  and 
Paige  Ch.  390,  3  Law.  Ed.  1033.  wound  the  feelings   of  the  parties, 

171  Johnson  vs.  Tucker,  2  Tenn.  their  relatives  and  friends.''  John- 
Ch.    244;     The    Whistler,    13    Fed.  son  vs.  Brown,  supra. 

Eep.    295;    Johnson   vs.   Brown,    13  i72  l  Beach  Mod.  Eq.  Pr.,  sec.  112. 

173  19  Enc.  PI.  and  Pr.  217. 
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§112.     Essential   allegations  of  the  bill  in  certain   causes. — In 
matters  of  account. 

It  is  not  here  intended  to  give  tlie  requisite  allegations  in 
all  cases  which  arise  in  equity,  but  only  in  some  of  the  more 
important  and  usual  ones,  and  in  such  cases,  only  those  alle- 
gations that  should  appear  in  the  premises  of  the  bill,  to  make 
it  sufficient  for  the  purposes  of  the  suit. 

Beginning  with  the  matter  of  account  generally,  it  is  well 
to  state,  that  as  one  of  the  most  difficult  questions  arising  under 
this  head,  is  to  ascertain  the  true  boundaries  of  equity  jurisdic- 
tion in  such  matters  of  account  as  are  cognizable  at  law,'^*  the 
courts  require  a  plain  case  to  be  made  in  the  bill  in  order  to  up- 
hold the  equitable  remedy. '^'^  The  statements  of  the  bill  must 
be  definite  and  certain  as  to  the  item  or  items  of  the  account,''"' 
and  a  vagu.e  charge  that  "  there  are  voluminous  and  intricate 
accounts  between  the  parties  "  is  insufficient ;  "''  the  bill  must 
contain  facts  showing  the  intricate  and  complex  nature  of  the 
accounts."^  And  the  bill  must  aver  an  indebtedness  at  the  time 
of  the  institution  of  the  suit.^'" 

It  is  laid  down  by  recognized  authority,^*"  that  it  is  sufficient 
for  the  plaintiff  to  allege  in  his  bill  the  facts  showing  his  right 
to  an  account,  and  to  aver  generally  that  there  is  a  balance  due 
him.^*^  And  if  the  plaintiff  suspects  that  the  defendant  has 
documents  which  would  aid  him  in  proving  his  case,  he  may 
allege  generally  that  the  defendant  has  books,  papers  and  docu- 
ments in  his  possession  or  under  his  control  by  which  the  truth 
of  the  allegations  in  the  bill,  or  some  of  them,  will  appear,^*' 
and  the  defendant  must  then  deny  the  allegation,  or  he  must 
specify  what  documents  he  has,  and  produce  them  for  the  plain- 
tiff's inspection  and  use.'^' 

174  Lafever  vs.  Billmyer,  5  W.  Va.  (Pa.)  382;  Cason  vs.  Lawrence, 
33,  38.  3  Edw.  Ch.   (N.  Y.)  48.  6  Law.  Ed. 

175  Crane   vs.   Ely,   37   N.   J.    Eq.       566. 

564.  isoLangdell    Eq.    PI.     (2nd    Ed.K 

178  Lafever  vs.  Billmyer.  supra.  sec.  58. 

1"  Idem.  181  Idem. 

178  3    Paniell,    Ch.    Pr.     (4th    Am.  iS2  igem. 
Ed.)    1929,  note  L  183  Mem. 

179  Volmer  vs.  McCauley,  7  Phila. 
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"  Plaintiff  alleged  in  his  complaint  that  he  was  the  owner 
of  certain  bank  stock,  which  he  had  assigned  as  collateral  for 
debt,  and  that  the  pledgee  turned  it  over  to  another  on  payment 
by  such  other  of  plaintiff's  note  to  the  pledgee ;  that  such  other 
turned  it  over  to  his  creditor  as  collateral  to  his  own  debt  to 
him;  and  that  such  creditor  had  the  stock  transferred  on  the 
books  of  the  bank  to  himself.  Held,  to  state  a  cause  of  action 
against  the  assignee  of  the  pledgee  and  his  creditor  for  an  ac- 
counting." ^** 

§113.     In  matters  of  arbitration  and  award. 

Bills  under  this  head  are  usually  those  filed  to  set  aside 
an  award  as  the  result  of  an  improper  arbitration,  and  they 
should  state  the  facts  on  which  the  right  to  set  side  the 
award  is  predicated.^*^  Thus  a  bill  to  set  aside  an  award  for 
partiality  or  incompetency,  fraud  or  mistake  of  the  arbitrators 
should  specially  aver  the  facts  in  which  the  objection  to  the 
award  consists.^^'  But  a  charge  in  the  bill  that  one  of  the  arbi- 
trators acted  as  the  "  adviser  and  partisan  "  of  the  party  appoint- 
ing or  selecting  him,  is  a  sufficient  averment  to  maintain  the  bill 
to  set  aside  the  award.^*'  So  a  charge  that  an  arbitrator  acted  as 
the  agent  of  one  of  the  parties  is  sufficient  to  sustain  the  bill.^'* 

If  the  ground  of  setting  aside  the  award  is  that  it  is  contrary 
to  the  evidence  adduced  before  the  arbitrators,  all  the  evidence 
should  be  set  forth  in  the  bill,  and  it  should  be  alleged  that  it 
is  all  the  evidence.^*,^ 

§114.     In    matters  of  attachment. 

In  the  draft  of  a  bill  in  equity  upon  a  purely  legal  demand, 
for  the  purpose  of  an  attachment  and  to  sustain  a  bill  to  that 


184  Maxwell    vs.    Foster,    S 

Car.  ,  41   S.  E.  Rep.  776. 

185  Tittenson  vs.  Peat,  3  Atk.  529 
Eouth  vs.  Peach,  2  Anstr.  519 
Hart  vs.  Kennedy,  47  N.  J.  Eq.  51 
Bowden  vs.  Crow,  2  Tex.  Civ.  App 
594.  See  also  Wheeling  Gas  Co 
vs.  City  of  Wheeling,  5  W.  Va.  448, 

IS"  Overby  vs.  Thrasher,  47  Ga 
10;   Hartford   P.   Ins.  Co.  vs.  Bon- 


ner Mercantile  Co.,  44  Fed.  Rep. 
156;  Hart.  vs.  Kennedy,  47  N.  J. 
Eq.  51;  Phillips  vs.  Phillips,  81 
Ky.  147;  Bowden  vs.  Crow,  2  Tex. 
Civ.  App.  591. 

18T  Wheeling  Gas  Co.  vs.  City  of 
Wheeling,  supra. 

189  Overby   vs.    Thrasher,    47    Ga. 
10;  Anderson  vs.  Taylor,  41  Ga.  16. 
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end,  it  need  not  appear  on  the  face  of  the  bill  that  the  plaintiff 
has  invoked  or  intends  to  invoke  the  writ  of  attachment  in 
order  to  sustain  the  jurisdiction  of  the  court.^^"  The  bill  may 
be  drawn  without  any  allegation  touching  the  attachment.^^^ 

Though  not  necessary  in  drafting  a  bill  in  a  suit  in  chancery 
on  a  purely  legal  demand  in  an  attachment  proceeding,  it  is, 
however,  suggested  that  such  allegations  be  made  in  the  bill 
as  to  bring  the  case  within  the  purview  of  the  attachment  law, 
and  also  to  allege  the  issuance  of  an  attachment,  if  such  be  the 
fact  at  the  time  the  bill  is  filed,  and  if  not,  then  to  allege  the 
fact  of  the  plaintiff's  intention  to  obtain  an  attachment,  so  as  to 
thus  clearly  support  the  court's  jurisdiction.^"^ 

§115.     In  the  matter  of  the  cancellation,  reformation  and  rescis- 
sion of  written  instruments. 

As  a  contract  or  other  written  instrument  may  be  cancelled 
or  rescinded  on  the  grounds  of  fraud  and  for  numerous  other 
causes,^^^  we  shall  only  mention  here  some  of  the  essential 
allegations  that  ought  generally  to  appear  in  bills  of  this  char- 
acter. 

In  the  first  place,  the  allegations  of  the  bill  must  be  definite, 
positive  and  certain  in  the  statement  of  facts  reKed  upon  for 
relief,^"*  but  technical  accuracy  and  precision  are  not  required, 
—  only  that  a  claim  to  relief  be  substantially  shown,  taking  the 
bill  and  its  exhibits  as  a  whole.^^' 

In  the  next  place,  the  ground  upon  which  the  cancellation  or 
rescission  is  sought  is  a  fundamental  averment  of  the  bill.^''^ 

190  Hogg's  Eq.  Pr.,  sec.  37,  p.  53.      T.  H.  Co.,  22  Colo.  162,  43  Pac.  Rep. 

191  Idem;  Miller  vs.  White,  46  W.      1024. 

Va.  67,  33  S.  E.  Rep.  332,  76  Am.  "s  Grossbach  vs.  Brown,  72  Wis. 

St.  Rep.   791.  458,  40  N.  W.  494;  Tucker  vs.  Mad- 

192  Hogg's  Eq.  Princp.,  sec.  37,  den,  44  Me.  206 ;  Wilson  vs.  Mo- 
note  4.  See  post,  sec.  764,  as  to  riarty,  77  Cal.  596,  20  Pac.  Rep.  134. 
what  Is  said  as  to  adopting  the  bill  iss  Johnson  vs.  Rogers,  112  Ala. 
as  the  affidavit  for  the  attachment.  576.    20    So.    Rep.    929;     Goree    vs. 

193  Hogg's  Eq.  Pr.  Ch.  8,  pp.  79-  Clements,  94  Ala.  337,  10  So.  Rep. 
99.  906 ;  Travelers'  Ins.  Co.  vs.  Redfield, 

ID*  Citizens'  Nat.  Bank  vs.  Judy,  6  Colo.  App.  190,  40  Pac.  Rep.  195; 

146   Ind.   322,   43  N.  E.   Rep.  259;  Smith    vs.    McCourt,    8    Colo.   App. 

Harrington  vs.  Rutherford,  38  I'la.  146,  45  Pac.  Rep.  239. 
321,  21  So.  Rep.  283 :  Norris  vs.  C- 
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Thus,  if  the  ground  of  recission  be  fraud,  the  facts  constituting 
it  must  be  specifically  alleged,^"'  and  where  false  representa- 
tions are  relied  on,  such  representations  must  also  be  averred 
and  that  they  were  in  fact  false,"^  and  relied  upon  by  the  plain- 
tiff ;  "^  and  it  must  be  alleged  that  the  plaintiff  did  not  know  of 
the  falsity  of  the  false  representations,^""  and  that  he  was  in- 
jured thereby.  ^"^  It  must  be  averred  that  the  fraudulent  rep- 
resentations were  made  by  him  against  whom  rescission  is 
sought,  ^"^  or  that  he  procured  them  to  be  made  by  his  agent  or 
servant.  ^"^ 

If  the  bill  seek  the  reformation  of  a  written  instrument  on 
the  ground  of  mistake,  the  terms  of  the  original  agreement 
must  be  set  out  in  the  bill,  as  well  as  the  agreement  as  reduced 
to  writing,  and  the  bill  must  point  out  with  clearness  wherein 
there  is  a  mistake,^"*  and  aver  that  it  is  material,  that  it  is  the 
moving  cause  of  the  complaining  party's  action ;  ^"°  that  it  was 
mutual,  or  shared  in  by  both  parties  to  the  transaction ;  ^"®  that 
it  was  unintentional,  and  that  the  plaintiff  was  free  from  negli- 
gence.^"^ 

In  a  suit  to  avoid  or  set  aside  an  instrument,  the  plaintiff  is 
not  always  confined  to  the  allegations  of  his  bill  as  the  ground 
for  invalidating  the  same.^°*  Thus,  in  a  suit  to  annul  or  set 
aside  a  tax  deed,  while  it  is  proper  and  desirable  that  the  plain- 
tiff should  set  out  in  his  bill  the  grounds  on  which  he  claims 
the  deed  is  invalid,  still  if  such  deed  is  exhibited  with  and 

197  State  vs.  Williams,  39  Kan.  20*  Citizens'  Nat.  Bank.  vs.  Judy, 
517;  Reynolds  vs.  Excelsior  Coal  supra;  citing  Mfg.  Co.  vs.  Osgood, 
Co.,  100  Ala.  296,  14  So.  Rep.  573.  26  Conn.  19;  Hyland  vs.  Hyland,  19 

198  Bailey  vs.  Fox,  78  Cal.  389,  20  Or.  61,  23  Pac.  Rep.  811,  20  Am. 
Pac.  Rep.  868 ;  Wilson  vs.  Morris,  4  St.  Rep.  793 ;  Meier  vs.  Kelly,  20 
Colo.  App.  242,  36  Pac.  Rep.  248.  Or.  86,  25  Pac.  Rep.' 73;  Lewis  vs. 

199  Hogg's  Eq.  Pr.,  Sec.  52,  p.  92.  Lewis,  5  Or.  190 ;  20  Am.  and  Eng. 
2ooPratt  vs.  Philbrook,  33  Me.  17.  Enc.  Law,  720;  1  Ping.  Chat. 
■201  Belmont  Min.  etc.  Co.  vs.  Cos-      Mortg.,  see.  269 ;  2  Waw.  Vend.,  p. 

tigan,    21    Colo.   471,   42   Pac.   Rep.  801. 

650.  205  Hogg's  Eq.  Pr.,  sec.  49,  p.  89. 

202Schultz  vs.  McLean   (Cal.),  25  ^oe  Idem. 

Pae.  Rep.  427.  207  Idem. 

203  Gundy  vs.   Louisville,   etc.,  R.  -"«  Simpson  vs.  Edmiston,  23   W. 

Co.,  98  Ky.  117,  32  S.  W.  Rep.  3a2.  Va.  675. 
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made  part  of  his  bill,  and  it  appears  upon  its  face  to  be  invalid, 
the  court  will  not  decline  to  declare  it  void  and  set  it  aside, 
simply  because  the  plaintiff  did  not  in  his  bill  specify  the 
particular  ground  upon  which  the  court  regards  it  void.-"" 

§116.     In  the  matter  of  the  removal  of  cloud  upon  title  to  real 
estate. 

Equity  has  original,  inherent  jurisdiction  to  quiet  title  to 
real  estate  and  remove  a  cloud  therefrom,^^"  independent  of 
fraud,  accident,  mistake,  trust,  account  or  other  basis.  ^" 

The  bill  must  allege  what  title  or  interest  the  plaintiff  claims 
in  the  property,^^^  and  an  averment  that  the  plaintiff  is  the 
"  owner,"  ^^^  or  "  owner  in  fee  simple,"  ^^*  or  "  the  owner  by 
complete  equitable  title  "  is  sufficient  without  setting  out  the 
facts  constituting  ovmership.^"* 

The  averment  of  title  must  be  as  of  the  time  of  suit  brought, 
and  not  that  he  had  title  at  some  previous  time.^^°  And  the 
plaintiff  must  aver  his  actual  possession  of  the  property,^^'  un- 


209  Idem. 

210  Armstrong  vs.  QoTxaer^  86  Ala. 
350,  5  So.  Eep.  451 ;  Lyon  vs.  Hunt, 
11  Ala.  295,  46  ..m.  Dee.  216;  Mun- 
son  vs.  Munsou,  28  Cona.  582,  73 
Am.  Dec.  693;  Graham  vs.  Florida 
Land  &  Mortgage  Co.,  33  Fla.  356, 14 
So.  Eep.  796 ;  Downing  vs.  Wherein, 
19  N  H.  9,  49  Am.  Dec.  139;  Marsh 
vs.  Reed,  52  Ohio  St.  137,  39  N.  E. 
Rep.   419. 

211  Idem;  DuU's  App.  113  Pa.  St. 
510,  6  Atl.  Rep.  540. 

212  Cargan  vs.  Fee,  140  Ind.  572, 
39  N.  E.  Rep.  93 ;  Ludlow  vs.  Lud- 
low, 109  Ind.  199,  13  N.  B.  Rep. 
769;  Bisel  vs.  Tucker,  121  Ind.  249, 
23  N.  E.  Rep.  81;  Spencer  vs.  Mc- 
Gonagle,  107  Ind.  410,  8  N.  E.  Rep. 
266;  Harr  vs.  Shaffer,  45  W.  Va. 
709,  31  S.  E.  Rep.  905;  Ritchie  vs. 
Peise,  114  111.  353.  3  N.  E.  Re^p. 
897;  Whippi  vs.  Gibson,  158  111. 
339.  41  N.  E.  Rep.  1017. 

213  Cook  vs.  Priley,  61  Miss.  1. 


214  Pittsburg  etc.,  R.  Co.  vs. 
O'Brien,  142  Ind.  218,  41  N.  E.  Rep. 
528. 

215  Stanley  vs.  HoUiday,  130  Ind. 
464,  30  N.  E.  Rep.  634;  Harrison  vs. 
Robinson,  61  Miss.  153.  "  A  com- 
plaint in  quieting  title,  which  al- 
leges that  plaintiff  is  the  .owner  by 
a  complete  equitable  title,  and  is  en- 
titled to  the  possession  thereof,  is 
good  on  demurrer,  witho^it  specify- 
ing the  nature  and  extent  of  such 
title."     Stanley  vs.  Holliday,  supra. 

216  Park  vs.  Brown,  12  111.  App. 
291 ;  Scarborough  vs.  Myriek,  47 
Neb.  794.  66  N.  W.  Rep.  867. 

217  Johnson  vs.  Huling,  127  III. 
14,  18  N.  E.  Rep.  786;  Peacock  vs. 
Stott,  104  N.  C.  154,  10  S.  E.  Rep. 
456;  Russell  vs.  Barstow.  144  Mass. 
130,  10  N.  E.  Rep.  746;  Louisville 
&  N.  R.  Co.  vs.  Taylor,  93  Va.  226, 
24  S.  E.  1013;  Christian  vs.  Vance, 
41  W.  Va.  754.  24  S.  E.  Rep.  596. 
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less  the  suit  be  brought  to  remove  a  cloud  created  by  a  tax 
deed  which  the  suit  is  brought  to  cancel,  when  possession  need 
not  be  alleged  or  proved."^*  The  property  in  question  should 
be  described  in  the  bill,  with  sufficient  certainty  for  identifica- 
tion,^^^ and  the  adverse  claim  asserted  by  the  defendant  should 
be  set  forth  in  the  bill,  in  such  manner  as  to  show  to  the  court 
that  the  claim  amounts  to  a  cloud  upon  the  title  of  the  plaintiff's' 
property/^**  The  instrument  alleged  as  creating  the  cloud  should 
be  described  as  fully  as  knovra.  to  the  plaintiff,^^^  and  there 
should  be  an  allegation  in  the  bill  offering  to  do  equity  on  the 
part  of  the  plaintiff ;  ^^^  as,  for  instance,  where  suit  is  brought  to 
cancel  a  tax  deed  the  bill  must  contain  an  allegation  tendering 
by  the  plaintiff  an  amount  sufficient  to  reimburse  the  defendant 
for  all  taxes  paid  by  him  with  interest  thereon.^^* 

§117.    In  the  matter  of  creditors'  bills. 

A  creditors'  bill  is  usually  filed  to  enforce  judgment  liens 
and  occasionally  to  collect  a  debt  from  the  estate  of  a  decedent, 
so  that  the  sufficiency  of  bills  in  these  two  classes  of  cases  will 
be  here  considered. 

In  the  first  class  of  suits  the  bill  must  show  the  existence  of 
a  judgment  lien,^''*  alleging  the  court  in  which  it  was  rendered, 
the  date,  its  amount  and  the  facts  showing  it  to  be  a  valid  and 

218  Simpson  vs.  EdmiatoD,  23  W.  221  Gage  vs.  Reid,  104  111.  509; 
Va.  675;  Forqueran  vs.  Donnally,  7  Jenks  vs.  Hathaway,  48  Mich.  536, 
W.  Va.  114;  Jones  vs.  Dils,  18  W.  12  N.  W.  Rep:  691;  Cock  vs.  Frid- 
Va.  759;  Orr  vs.  Wiley,  19  W.  Va.  ley,  supra.             , 

150;   Barr  vs.   Clayton,   29   W.  Va.  222  American    Freehold    Land     & 

256,  11  S.  E.  Rep.  899;  Miller  vs.  Mortgage  Co.  vs.  Sewell,  92  Ala. 
Cook  (111.),  10  L.  R.  A.  282;  Bur-  163,  9  So.  Rep.  143;  Grider  vs. 
lew.  Trustee,  vs.  Quarrier,  16  W.  American  Freehold  Land  &  Mort- 
Va.  108.  gage  Co.  99  Ala.   281,   12  So.   Rep. 

219  Ward  vs.  Janney,  104  Ala.  122,  775;  Gage  vs.  Diiprey,  134  111.  132, 
16  So.  Rep.  73;  Johnson  vs.  Taylor,  24  N.  E.  Rep.  866;  Weston  vs.  My- 
106  Ind.  89,  5  N.  E.  Rep.  732;  Con-  era,  45  Neb.  95,  63  N.  W.  Rep.  117. 
ger  vs.  Miller,  104  Ind.  592,  4  N.  E.  223  Morris  vs.  Roseberry,  46  W. 
Rep.  300;   Miller  vs.  Luco,  80  Cal.  Va.  24,  32  S.  E.  Rep.  1019. 

257,  22  Pac.  Rep.  195.  22-t  1    Beach,   Mod.    Eq.    Pr.,   sec. 

220  Conger  vs.  Miller,    supra;    17       140. 
Enc.  PI.  and  Pr.  336-338,  340. 
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subsisting  judgment ;  "'^  tkat  execution  has  issued  thereon,  al- 
leging the  date  of  the  execution  and  its  return  of  "  no  property 
found,"  or  that  no  execution  issued  within  two  years  from  the 
date  of  the  judgment."^"  It  is  usual  and  proper  to  describe  in 
the  bill  in  a  general  way  the  property  sought  to  be  subjected  to 
the  lien,^^'  and  to  allege  that  the  land  so  described  is  all  the 
land  of  the  judgment  debtor, "^^  and  that  the  rents,  issues  and 
proiits  will  not,  in  a  reasonable  time,  (in  West  Virginia  five 
years)  pay  the  debts  against  it.^^^ 

If  the  suit  be  against  the  estate  of  a  decedent  by  a  general 
creditor  on  a  purely  legal  demand,  the  bill  must  show  by  proper 
averment  that  the  plaintiff  .has  exhausted  his  legal  remedy,  or 
that  such  remedy,  for  some  good  cause,  would  be  inadequate  or 
imavailing,"^"  as  that  the  personal  estate  will  not  pay 
the  indebtedness  of  the  decedent.^^^  It  must  also  show  on 
its  face,  who  is  the  widow  of  the  deceased,  who  are  his 
heirs  and  devisees,  and  all  the  known  creditors,  and  an  omission 
in  this  respect  renders  the  bill  fatally  defective.  ^^^  It  is  usual, 
though  not  absolutely  essential,^'^  for  some  one  or  more  of 
the  creditors  to  file  the  bill  on  behalf  of  himself  or  themselves 
and  all  other  creditors  of  the  judgment  debtor  or  estate  of  the 
decedent,  alleging  in  the  bill  that  the  suit  is  so  brought.^'*     And 

226  Hogg's  Eq.  Princp.,  sec.  454.  ly  brought.     Newlon  vs.   \Yade,   4S 

226 /dem.     See  Dunfee  vs.   Childs,  \V.  Va.  283,  27  S.  E.  Rep.  944. 

45  W.  Va.  155.  30  S.  E.  Rep.  102.  =^7  Hogg,  Eq.  Princ,  sec.  454. 

In  Mrginia  it  is  not  necessary  to  22s  Idem. 

show   a  return  of  nulla  bona  on  an  220  Idem. 

execution,  or  that  the  plaintiff  has  230  Hale  vs.  White,  47  W.'Va.  700, 

exhausted  his  legal  remedy,  in  order  35  S.  E.  Rep.  884. 

to  maintain  a  creditors'  bill.  Hutch-  2.31  Martin  vs.  Rellehah.  3  W.  Va, 

inson   vs.   Maxwell,  —  Va,  — ,   40   S.  480 ;    Laidley   vs.   Kline,    8   W.    Va. 

E.  Rep.  650.       In  West  Virginia  it  218;    Hogg's   Eq.   Pr..    sec.    109,   p. 

is  not  necessary  to   show  that  the  166  and  autliorities  cited. 

execution   remained   in  the   officer's  232  Underwood  vs.  Underwood,  22 

hands  up  to  the  time  of  the  return  W.  Va.  303. 

day,  as  the  officer  may  make  his  re-  233  Laidley  vs.  Kline,  23  W.  Va. 

turn  of  nulla  bona  before  the  return  665;  Hogg's  Eq.  Pr.,  see.  451;  post, 

day  of  the  execution;  but  the  debtor  sec.  913  and  note. 

is   not   prevented    from   showing   a  234  Martin  vs.  South  Salem  Land 

false  or  collusive  return,   and  thus  Co.,  94  Va,  28,  26  S.  E.  Rep,   591; 

show  that  suit  has  been  premature-  Finney  vs.  Bennett,  27  Gratt.  365; 
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it  has  been  decided  that  this  is  the  proper  method  of  framing 
the  bill  so  as  to  make  it  strictly  a  creditors'  suit,  so  as  to 
reach  all  the  debtor's  assets  available  for  the  payment  of  his 
debts.^^"*  This,  however,  is  not  an  indispensable  course,  as  a 
reference  of  the  cause  to  a  commissioner  in  chancery  to  ascer- 
tain and  report  the  debts  and  assets  of  the  debtor,  though  the 
bill  may  not  purport  to  be  a  creditors'  bill,  will  have  the  legal 
effect  to  convert  it  into  one,  inasmuch  as  a  reference  of  this 
character  will  afford  all  the  creditors  an  opportunity  to  present, 
and  prove  their  claims,  against  the  debtor  or  his  estate,  and  thus 
give  them  the  right  to  share  in  the  proceeds  of  all  the  property 
of  the  common  debtor.^'" 

§118.    In  the  matter  of  divorce. 

In  Virginia  and  West  Virginia  no  suit  for  a  divorce  is  main- 
tainable unless  the  parties  or  one  of  them  shall  have  resided  in 
the  State  one  year  next  preceding  the  institution  of  the  suit,^^' 
and  a  certain  period  of  domicile  is  required  by  the  laws  of  most 
of  the  States,  and  this  jurisdictional  fact  should  be  alleged  in 

Reynolds   vs.   Bank,   6   Gratt.    174;  ors   by  publication   and  report  the 

Norris  vs.  Bean,  17  W.  Va.  662,  663;  debts    of    the    decedent,    and    from 

Baugher  vs.  Eichelberger,  11  W.  Va.  that  time  the  statute  of  limitations 

227.  will  cease  to   run  against  any  and 

235  Baugher  vs.  ]</ichelberger,  su-  all  creditors  of  the  estate  of  the  de- 
pra.,  at  p.  227.  cedent,   whether    formal   parties   to 

236  Hudgins  vs  Lanier,  23  Gratt.  the  suit  or  not.  In  such  suit  an"or- 
494;  Arnold  vs.  Casner,  22  W.  Va.  der  of  reference  operates  as  a  sus- 
444;  Beverly  vs.  Rhode,  86  Va.  418,  pension  of  all  other  suits  against 
10  S.  E.  Rep.  572;  Rice  vs.  Hart-  the  estate  of  the  decedent;  and  such 
man,  84  Va.  252,  4  S.  E.  Rep.  621;  order  may  be  made  in  the  first  cause 
Laidley  vs.  Kline,  23  W.  Va.  5tj5.  ready  for  hearing,  although  not  the 

The  following  is  decided  in  Laid-  first    suit    brought.     If    a    creditor 

ley  vs.  Kline,  supra.     "  A  bill  filed  with   a   knowledge  that  such   order 

by  a  single  creditor  against  the  ad-  has    been    made    in    another    suit, 

ministrator  and  heirs  of  a  decedent  brings  a  separate  suit  for  his  own 

to  subject  the  real  estate  descended  claim,   he  will  be  compelled  to  pay 

to  the  he'rs  to  the  payment  of  his  the  costs  of  his  suit."     See  also  Ar- 

claim,  although  not  in  form  a  cred-  nold  vs.  Casner,  supra.     See  1  Bart. 

itors'  bill,  will  become  a  creditors'  Ch.  292,  et  seq. 

suit  from  the  time  the  court  makes  =37  Code,  Va.   (1887),  Ch.  101,  sec. 

an  order   referring  the  cause  to   a  2259;  Code  W.  Va.    (1899),  Ch.  64 

commissioner  to  convene  the  credit-  sec.  7,  p.  662. 
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the  bill  in  strict  accordance  with  the  provisions  of  the  statute.^'* 
The  allegation  of  the  statute  as  to  the  matter  of  residence 
should  be  such  as  to  cover  the  intent  and  meaning  of  the  stat- 
ute/^* The  law  contemplates  an  actual  residence  and  not  a  mere 
legal  one.'" 

The  county  prescribed  by  statute  in  which  the  suit  must  be 
brought  is  likewise  a  jurisdictional  fact/*^  and  the  residence 
of  the  parties  relating  to  this  subject  should  also  be  averred 
in  the  bill."'' 

There  should  be  an  allegation  of  the  marriage  of  the  parties, 
and  the  date  and  place  thereof ;  '*^  "  but  it  is  not  necessary  to  al- 
lege all  the  facts  showing  the  validity  of  a  celebrated  marriage, 
such  as  obtaining  a  license,  a  ceremony  in  the  presence  of  wit- 
nesses, the  official  character  of  the  person  who  performed  the 
ceremony,  or  the  fact  that  such  officer  made  a  return  of  his 
acts,  as  such  facts  are  probative  and  not  the  ultimate  facts 
required  in  a  pleading.'"^** 


238  7  Enc.  Forms,  4,  note  3,  citing 
Gray  vs.  Gray,  15  Ala.  779;  Bennett 
vs.  Bennett,  28  Cal.  602;  Burns  vs. 
Burns,  13  Fla.  369;  Phelan  vs. 
Phelan,  12  Fla.  449 ;  Powell  vs.  Pow- 
ell, 53  Ind.  513;  Cole  vs.  Cole,  3 
Mo.  App.  571;  Batchelder  vs.  Batch- 
elder,  14  N.  H.  380;  Smith  vs. 
Smith,  12  N.  H.  80;  Greenlaw  vs. 
Greenlaw,  12  N.  H.  200;  Mix  vs. 
Mix,  1  Johns.  Ch.  (N.  Y.)  204,  1 
Law.  ed.  113;  Lattier  vs.  Lattier, 
5  Ohio  538 ;  Irwin  vs.  Irwin,  2  Okla. 
180;  Haymond  vs.  Haymond,  74 
Tex.  441 ;  Luce  vs.  Luce,  15  Wash. 
608. 

239  Collins  vs.  Collins,  53  Mo. 
App.  470.  "  An  allegation  '  that  the 
plaintiff  is  now,  and  has  been  for 
more  than  two  years  last  past,  a 
hona  fide  resident  of  the  state  of  In- 
diana, and  for  more  than  six 
months  last  past  a  bona  fide  resi- 
dent of  the  county  of  Allen,'  is  a. 
sufficient  compliance  with  a  statute 
requiring  that  the  plaintiff  '  at  the 


time  of  filing  such  petition,  is  and 
shall  have  been  a  &o«a  fide  resident 
of  the  state  for  the  last  two  years 
previous  to  the  filing  of  the  same, 
and  a  bona  fide  resident  of  the  coun- 
ty at  the  time  of  and  for  at  least  six 
months  immediately  preceding  the 
filing  of  such  petition."  Poison  vs. 
Poison,  140  Ind.  310.  39  N.  E.  Rep. 
498. 

2*0  Hogg's  Eq.  Pr.,  sec.  488,  p.  649. 

2*1  As  to  the  county  in  West  Vir- 
ginia in  which  suit  must  be  brought, 
see  Code,  W.  Va.,  1899,  Ch.  64,  sec. 
7,  and  in  Virginia,  Code,  1887,  sec. 
2259. 

242  Lattier  vs.  Lattier,  5  Ohio  538 ; 
Irwin  vs.  Irwin,  2  Okla.  180,  37  Pac. 
Rep.  548;  Haymond  vs.  Haymond, 
74  Tex.  414,  12  S.  W.  Rep.  90;  Peo- 
ple vs.  McCaffey,  75  Mich.  115,  42 
N.  W.  Rep.;  681. 

2*3  Hogg's  Eq.  Pr.,  sec.  498; 
White  vs.  White,  5  N.  H.  476 ;  Lat- 
tier vs.  Lattier,  5  Ohio  538. 

244  Idem.     "  An  allegation  that  on 
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I^or  is  it  necessary  to  negative  any  of  the  defenses,  as 
that  plaintiff  has  not  condoned  or  provoked  the  alleged  offense 
or  that  the  alleged  adultery  was  not  committed  vi^ith  the  plain- 
tiff's connivance  or  collusion ;  nor  need  the  performance  of  plain- 
'tiff's  marital  duties  be  alleged.^*^ 

The  bill,  in  alleging  the  grounds  for  divorce,  must  state, 
sufficient  facts  to  constitute  a  cause  for  divorce,  as  fixed  by 
the  terms  of  the  statute.^*"  Thus,  if  adultery  be  the  ground, 
it  should  be  alleged  with  reasonable  certainty  as  to  time 
and    place,^*'    and    the    name    of    the    particeps    criminis    if 


a  named  day  '  she  was  lawfully  and 
legally  mai-ried  to  said  defendant ' 
is  a  sufficient  averment  of  plaintiff's 
marriage,  even  though  followed  by 
the  statement  of  facts  showing  that 
her  consent  was  procured  by  fraud 
and  deception,  for  which  she  might 
have  repudiated  the  marriage." 
Farley  vs.  Farley,  94  Ala.  501,  10 
So.  Rep.  646. 

2*5  Hogg's  Eq.  Pr.,  sec.  498. 

246  Idem. 

2iT  Conant  vs.  Conant,  10  Cal. 
249;  70  Am.  Dec.  717;  Miller  vs. 
Miller,  92  Va.  196,  23  S.  E.  Rep. 
232;  Codd  vs.  Codd,  2  Johns.  Ch. 
224,  1  N.  Y.  Ch.  L.  Ed.  356  and  note. 

In  Miller  vs.  Miller,  supra,  Card- 
well,  J.,  in  the  course  of  his  opinion, 
considering  the  question  of  the  suf- 
ficiency of  the  allegation  of  adultery 
made  in  the  pleadings  of  that  ease, 
says :  "  Error  is  also  assigned  to 
the  ruling  of  the  court  below  in  sus- 
taining the  demurrer  to  the  charge 
of  adultery  contained  in  the  bill. 
The  charge  is  as  follows :  '  Your 
oratrix  is  now  informed,  believes, 
and  charges,  that  since  her  said 
marriage  her  said  husband  has  been 
guilty  of  adultery  on  many  occa- 
sions, and  that  she  has  not  lived  or 
cohabited  with  him  since  she  so 
learned  that  fact.'  A  charge  could 
not  be   more   general    in    its   nature 


than  this.  It  is  vague,  indefinite, 
and  fails  to  give  the  defendant  such 
notice  of  the  charge  that  he  is  to 
meet  as  is  necessary  to  enable  him 
to  prepare  to  meet  it.  In  the  case 
of  Wood  vs.  Wooa,  2  Paige,  113, 
where  by  the  answer  the  recriminat- 
ing charge  of  adultery  weis  made, 
Chancellor  Walworth  says :  '  The 
only  safe  and  prudent  course  is  to 
require  the  charge  whether  recrimi- 
nation or  crimination,  to  be  stated 
in  the  pleadings  and  in  the  issues  in 
such  manner  that  the  adverse  party 
may  be  prepared  to  meet  it  on  the 
trial.  If  the  persons  with  whom  the 
adultery  was  committed  are  known, 
they  must  be  named, 
and  the  adultery  must  be  charged 
with  reasonable  certainty  as  to  the 
time  and  place.  If  they  are  un- 
known, the  fact  should  be  stated,  . 
.  .  and  the  time,  place,  and  cir- 
cumstances under  which  the  adul- 
tery was  committed  should  be  set 
forth.  Neither  party  has  the  right 
to  make  such  a  charge  against  the 
other  on  mere  sjuspicion,  relying  on 
being  able  to  fish  up  testimony  be- 
fore the  trial  to  support  the  allega- 
tion. When  information  sufficient 
to  justify  the  charge  is  given,  the 
party  will  be  possessed  of  the  re- 
quisite facts  to  put  the  charge  in  a 
distinct   and   tangible   form   in   the 
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known/^^  but  if  not  it  is  sufficient  to  allege  that  the  defendant 
committed  the  act  with  a  person  unknown  to  the  plaintiff,'*" 
but  in  alleging  the  time  it  is  sufficient  to  aver  the  month  and 
year  without  specifying  the  day.^^" 

If  the  ground  of  divorce  be  cruelty,  the  facts  constituting  it 
must  be  averred.^^^  It  is  sufficient  to  allege  abandonment  or 
desertion  in  the  language  of  the  statute,  stating  when  it  occurred, 
and  if  the  suit  be  for  a  divorce  from  the  bonds  of  matrimony, 
the  continuous  period  required  in  such  cases,^^^  and  the  same 
rule  applies  when  drunkenness  is  relied  on  as  the  ground.^^^ 
And  it  is  held  that  in  cases  of  desertion  the  bill  should  allege  the 
good  conduct  of  the  plaintiff.  ^^* 

"  If  the  ground  be  that  the  defendant  has  been  sentenced 
to  confinement  in  the  penitentiary,  the  time,  place,  the  cause 
for  which,  and  by  what  authority,  and  the  term  of  the  sentence, 
should  appear  in  the  bill ;  or  if  the  ground  be  that  the  defendant, 
without  the  knowledge  of  the  plaintiff,  had,  prior  to  the  mar- 
riage, been  convicted  of  an  infamous  offense,  the  bill  should 
set  out  the  court  which  rendered  the  sentence,  and  it  must 
also  appear  that  the  crime  is  infamous,  by  direct  averment 

record.'     See,  also,  Bish.  Mar.  and  2*9  Farley  vs.  Farley,  94  Ala.  561, 

Div.   (Sth  Ed),  sec.  606;  Clutch  va.  10  So.  Eep.  646;  Choate  vs.  Choate, 

Clutch,   1  N.  J.  Eq.  474;   Burr  ts.  3  Mass.  391;  Farr  vs.  Farr,  34  Miss. 

Burr,   2  Edw.   Ch.   448;   Marsh  vs.  597,  69  Am.  Dec.  406;  Germond  vs. 

Marsh,   84   Am.   Dec.    168.     We   do  Germond,  6  Johns.  Ch.  347,  2  N.  Y. 

not,  however,  agree  that  the  name  Ch.  L.  Ed.   146;   Miller  vs.  Miller, 

of  the  person  witn  whom  the  adul-  supra. 

tery  was  committed  need  be  given,  250  ScheflBing  vs.  Scheiiling  supra; 

but  in  all  other  respects  we  concur  Mitchell  vs.  Mitchell,  61    N.  Y.  398. 

fully  in  the  rule  as  stated  by  Chan-  251  Hogg's  Eq.  Pr.,  sec.  498,  p.  668. 

cellor  Walwortn,  and  therefore  we  252  Hogg's    Eq.    Pr.,    sec.    498,    p. 

are  of  opinion  that  the  demurrer  to  668 ;  Burk  vs.  Burk,  21  W.  Va.  445 ; 

the  bill,  as  to  the  charge  of  adultery.  Ward  vs.  Ward,  20  Wis.  252. 

was  properly  sustained  by  the  court  253  idem;    Burns    vs.    Burns,    13 

below."  Fla.  369 ;  Brown  vs.  Brown,  38  Ark. 

248  Miller  vs.  Miller,  supra;  Schef-  324;  Reading  vs.  Reading,  96  Cal.  4. 

fling  vs.  Soheffling,  44  N.  J.  Eq.  438,  254  Ephling  vs.   Ephling,   1   Bush. 

15  Atl.  Rep.  577.     But  in  Virginia  (Ky.)    74;   Yallaly  vs.  Yallaly,   39 

the  name  of  the  particeps  criminis  Mo.  490;  White  vs.  White,  45  N.  H.' 

need  not  be  alleged.    Miller  vs.  Mil-  121. 
ler,  supra. 
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that  it  is  '  infamous,'  or  by  the  use  of  such  language  that  it 
appears  so  on  the  face  of  the  bill."  ^^^ 

If  the  ground  of  divorce  be  "  impotency,"  it  should  appear 
by  proper  averment,  of  what  the  impotency  consists  "^^  and 
that  it  is  incurable, ^^'  or  if  pregnancy  antedating  the  marriage 
be  the  ground,  the  averment  should  follow  the  language  of  the 
statute  and  aver  the  name  of  the  person  by  whom  the  wife 
became  enciente  and  the  time  and  place  if  known.  But  if  the 
ground  be  the  wife's  prostitution  prior  to  the  marriage  or  the 
husband's  licentiousness  prior  thereto,  we  incline  to  the  opinion, 
that  the  allegation  of  these  causes  in  the  words  of  our  divorce 
law  would  be  suiBcient,  but  we  do  not  rest  our  view  upon 
any  decided  case.  Therefore  it  is  suggested  that  it  would  be 
safer,  in  the  absence  of  authority,  to  set  out  the  facts  and  cir- 
cumstances showing  the  prostitution  or  licentiousness."  ^^* 

It  is  usual  to  set  out  in  the  bill  the  names  and  ages  of  the 
children,  if  any,^^°  and  if  their  custody  is  to  be  determined, 
it  is  advisable  to  allege  the  facts  pertinent  to  such  issue.  ^'^'' 

If  it  is  desired  to  enjoin  the  husband  from  disposing  of 
his  property,  so  as  to  preserve  the  same  pending  the  suit,  the 
proper  allegations  authorizing  an  injunction  should  be  made 
in  the  bill.'" 

200  Hogg's  Eq.  Pr.,  sec.  498,  p.  668.  that  the  wife  was  a  hermaphrodite, 
206  Idem.  and  when  sexually  excited  no  male 
i^"!  Idem.  In  Barringer  vs.  Bar-  could  have  sexual  intercourse  with 
ringer,  69  N.  C.  179,  it  was  held  her,  and  charged  that  so  the  de- 
that  the  following  allegation  was  fendaut  was  naturally  impotent  at 
sufficient  to  entitle  the  plaintiff  to  the  time  of  the  marriage  and  so 
the  relief  sought:  ,  "That  almost  continued,  it  was  held  upon  demur- 
immediately  after  their  said  mar-  rer  that  the  bill  failed  to  show  that 
riage  the  plaintiff  discovered  that  the  malformation  complained  of  was 
his  said  wife  was  entirely  impotent  such  as  to  necessarily  constitute  im- 
and  incapable  of  sexual  intercourse,  potency."  Peipho  vs.  Peipho,  88 
from  some  malformation  or  organic  111.  438. 

interruption    or    derangement,    the  258  Hogg's  Eq.  Pr.,  sec.  498,  p.  669. 

name   or  nature  of  which  was  and  259  Idem;  Lattier    vs.    Lattier,    5 

still  is  unknown  to  plaintiff,  except  Ohio  538. 

that  it  utterly  prevented  all  pene-  260  Vermilye     vs.     Vermilye,     32 

tration   and  sexual  enjoyment."  Minn.  499. 

Where  a  bill  filed  by  the  husband  aei  Hogg's   Eq.    Pr.,    sec.     498,   p. 

for  divorce  on  the  ground  of  the  al-  669 ;  Remington  vs.  Superior   Ct.,   69 

leged  impotency  of  the  wife,  alleged  Cal.  633,   11  Pac.  Rep.  252;   Whar- 


178 


EQUITY    PEOCEDUEE. 


§119.    In  the  matter  of  dower  (assignment  of). 

The  bill  for  the  assignment  of  dower  should  allege  the  plain- 
tiif's  marriage  to  the  deceased,  the  seizin  in  fee  ^*^*  of  the  hus- 
band, during  coverture  of  the  real  estate  described  in  the  bill, 
his  alienation  of  it  during  his  lifetime,  or  his  ownership  of  it 
at  the  time  of  his  death,  the  possession  of  the  land  by  the 
defendant  or  his  claim  of  title  and  his  failure  or  refusal  to 
assign  dower  on  the  demand  made  by  the  plaintiff  and  her 
widowhood  of  decedent  at  the  time  of  his  death. ^"^  If  the 
land  was  aliened  during  the  lifetime  of  the  husband,  the  alienee's 
name  should  be  given  in  the  bill  as  well  as  the  name  of  the 
heirs-at-law  who  are  seized  of  the  land  by  inheritance. '*' 


ton  vs.  Wharton,  57  Iowa  696,  11  N. 
W.  Rep.  638. 

261*  As  to  the  sufficiency  of  an  al- 
legation of  freehold  in  order  to  sup- 
port a  claim  for  decree.  Tucker,  J., 
in  Ambler  vs.  Norton,  4  H.  and  M., 
at  page  442,  says: 

"  But  an  exception  was  taken  to 
the  count  by  Mr.  Williams,  which  at 
first  appeared  to  me  to  contain  great 
weight:  to  wit,  that  the  demand  is 
of  the  third  part  of  a  freehold,  and 
not  of  a  freehold  of  inheritance,  or 
of  an  inheritance  in  fee  simple.  But 
the  cases  cited  by.  Mr.  Call,  from 
Booth  on  Real  Actions,  166,  Co.  En- 
tries, 176,  179,  Rastall's  Entries, 
229,  as  well  as  in  later  books  of 
practice  (Crompton's  Pr.  316,  10 
Wentworth's  Plead.  157,  163)  and 
the  decision  in  Davenport  vs.  Tyrrel, 
1  Black.  Rep.  679,  that  where  a 
seizin  is  alleged  in  pleading,  it  shall 
be  intended  a  seizin  in  fee;  for  that 
in  pleading,  the  larger  estate  is  al- 
ways presumed;  (which  last  case  I 
recollect  to  have  heard  Judge  Lyons 
rely  on,  in  this  court)  have  fully 
satisfied  me  that  there  is  nothing  in 
that  exception.'' 

In    Waters    vs.    Gooch,    8    J.    J 


Marsh,  586,  22  Am.  Dec.  at  p.  112, 
the  court  in  its  opinion  says : 

"  To  entitle  a  demandant  to  dow- 
er, her  account  must  aver,  in  sub- 
stance, that  she  was  the  wife,  and 
that  the  husband  was,  during  cover- 
ture, seized  of  a  freehold  interest  at 
least.  See  Booth  on  Real  Actions; 
Saunders,  supra;  and  Ambler  and 
Wife  vs.  Norton,  4  Hen.  and  M.  42. 
It  is  true  that  a  freehold  may  be 
only  a  life  estate;  but  it  is  a  maxim 
in  pleading  that  a  freehold  shall, 
prima  facie,  be  understood  to  mean 
the  largest  estate  in  fee.  The  count 
in  this  case  avers  only,  that  the 
husband  had  '  purchased '  the  land. 
That  is  not  equivalent  to  an  aver- 
ment that  he  had  acquired  a  free- 
hold interest;  because  he  might 
have  purchased  only  an  estate  for 
years,  of  which  his  wife  would  not 
have  been  dowahle." 

2«2Wall  vs.  Hill,  7  Dana.  (Ky.) 
173;  Wright  vs.  Wright.  8  N.  J. 
Eq.  H.S;  Forester  vs.  Forester,  38 
Ala.  119;  Davenport  vs.  Farrar,  2 
ni.  (1  Scam.)  314;  Fritz  vs.  Tudor, 
2  Duv.  (Ky.)  173;  McGee  vs.  Me- 
Gee,  4  Ired.    (N.  C.)   105. 

263  Forester   vs.    Forester,    supra. 
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§119a.     In  matters  requiring  the  doing  of  equity  on  the  part  of 
the  plaintiff  as  a  condition  of  relief. 

If  equity  imposes  a  duty  to  be  performed  or  the  discharge  of 
some  obligation,  by  the  plaintiff  in  order  to  entitle  him  to  any 
right  to  relief,  the  discharge  of  such  duty  or  obligation  or  a 
readiness  or  offer  to  do  so,  should  be  alleged  in  the  bill,  or  a 
Bufficient  excuse  for  a  failure  to  do  so  should  be  averred  there- 
in.'"'* Thus  in  a  suit  to  set  aside  a  tax  deed  as  already  shown, 
the  bill  must  allege  a  tender  by  the  plaintiff  of  an  amount 
sufficient  to  reimburse  the  defendant  for  all  taxes  paid  by  him 
and  the  interest  thereon.^"'*  So  in  a  suit  to  relieve  from  a 
forfeiture  for  the  payment  of  rent  the  bill  should  allege  a  tender 
of  the  rent  admitted  to  be  due.^"^  Independently  of  statute,^*"* 
a  party  seeking  relief  in  equity  against  a  judgment  at  law 
or  other  evidence  of  debt  because  of  the  taint  of  usury  cannot 
be  relieved  except  upon  the  terms  of  paying  what  is  actually 
due  the  defendant,  exclusive  of  the  usury,  and  an  offer  so  to 
do  ought  to  be  averred  in  the  bill.^"' 

§120.     In  the  matter  of  fraud  generally. 

Fraud  is  never  presumed,  and  in  order  to  entitle  a  party  to 
relief  either  at  law  or  in  equity  on  such  ground,  it  is  essential 
that  the  fraud  be  distinctly  alleged  so  that  it  may  be  put  in 
issue  and  evidence  received  concerning  it.^°*     A  mere  general 

28*  Fletcher,  Eq.  PI.  and  Pr.,  sec.  Dixon,    1    Rand.    249;     Keran    vs. 

91.  Triee,  75  Va.  690;  Meek  vs.  Sprach- 

^ea  Ante,  sec.  116.  er,  87  Va.  162,   12  S.  E.  Rep.  397. 

2«e  Sheets  vs.  Selden,  7  Wall.   (U.  Chancellor  Kent,  in  James  vs.  Mc- 

S.)     416;    Bueher    vs.    Beecher,    43  Kernon,  6  Johns.  Rep.  564,  4  Law. 

Conn.  557.  Ed.  215,  speaking  as  to  a  bill  charg- 

266*  Post,  see.  133?i.  ing  fraud,  says:     "The  good  sense 

267  Fanning  vs.  Dunham,  5  Johns.  of  pleading  and  the  language  of  the 
Ch.  122,  1  Law.  Ed.  and  the  many  books  both  require  that  every  ma- 
eases  cited  in  the  note;  Zeigler  vs.  terial  allegation  of  this  kind  should 
Scott,  10  Ga.  389,  54  Am.  Dec.  395,  be  put  in  issue  by  the  pleadings,  so 
and  extended  note.  that   the   parties   may   be  duly   ap- 

268  Gouvemeur  vs.  Elmendorf,  5  prised  of  the  essential  inquiry,  and 
Johns.  Ch.  79,  1  Lave.  Ed.  1016;  For-  may  be  enabled  to  collect  testimony, 
Byth  vs.  Clark  and  Stewart,  3  Wend.  and  frame  interrogatories,  in  order 
637,    10   Law.   Ed.   495;    Krubb  vs.  to  meet  the  question.     Without  the 
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allegation  of  fraud  is  not  sufficient.-""  The  facts  relied  on 
to  constitute  it  must  be  stated  in  the  bill/^"  though  not  what  is 
merely  the  evidence  of  it/'^  and  the  facts  stated  must  not 
be  inconsistent  with  others  in  the  bill;  so'  that  a  statement  of 
facts,  which  in  themselves  constitute  fraud,  must  not  be  fol- 
lowed by  statements  which  are  contradictory  of  or  inconsistent 
Mfith  such  facts.  "^ 

§121.     In  the  matter  of  fraudulent  conveyances. 

A  bill  to  set  aside  a  conveyance  in  fraud  of  the  rights  of 
creditors  should  allege  a  valid  debt  of  some  character,  whether 
founded  on  contract  or  tort,^'^  of  which  the  plaintiff  has  a 
right  to  enforce  the  payment  as  against  the  fraudulent  debtor 
and  set  forth  the  fraudulent  conveyance  or  transfer,^'*  and  a  de- 
scription of  the  property  conveyed  or  the  bill  must  exhibit  the 
instrument  of  transfer  or  conveyance,  or  a  copy  of  it,  as  part  of 
the  bill,^^^  and  contain  an  allegation  of  the  fraudulent  intent 
with  which  the  conveyance  or  transfer  was  made,^'"  and  if  foi 
a  valuable  consideration  such  fraiidulent  intent  must  be  alleged 
both  on  the  part  of  the  grantor  ^'^  and  the  grantee. ^'^     But  if 

observance  of  this  rule,  the  use  of  277  Sides  vs.  Scharff,  93  Ala.  106, 

pleading  becomes  lost,   and  parties  9  So.  Rep.  228;  Thielkel  vs.  Scott, 

may   be  taken,  at  the  hearing,   by  89  Cal.  351,  26  Pae.  Rep.  879;  Nat. 

surprise."  State  Bk.  vs.  Vigo,  141  Ind.  352,  40 

269  Vance  Shoe  Co.  vs.  Haught,  41  N.  E.  Rep.  799,  50  Am.  St.  Rep.  330. 

W.  Va.  275,  23  S.  E.  Rep.  553.  It    is    suiEcieut    if    the  bill  sub- 

2"o  Dickerson  vs.  Bankers'  Loan  &  stantially  charges  a  fraudulent  corn- 
Investment  Co.,  93  Va.  498,  25  S.  E.  bination  to  hinder  and  delay  cred- 
Rep.  548;  Pyles  vs.  Furniture  Co.,  itors  in  the  collection  of  their  debts. 
30  W.  Va.  123,  2  S.  E.  Rep.  909 ;  And  where  the  facts  stated  show  the 
Billingsley  vs.  Menear,  44  W.  Va.  fraudulent  act  and  intent,  it  is  suf- 
651,  30  S.  E.  Rep.  61.  ficient  averment  of  fraud,  although 

271  Vance    Shoe   Co.    vs.    Haught,  the    bill    does    not    state    that    the 

supra.  act    was    fraudulent.      Almond    vs. 

^■'ildem.  Wilson,  75  Va.  613. 

273  Hogg's  Eq.  Pr.,  sec.  186,  p.  287.  =78  Seelman  vs.  Hoagland,  19  Colo. 

27*/(7,em.  231,   34   Pac.   Rep.   995;    Willis  vs. 

27B  Idem.     See  also  Holsberry  vs.  Thompson,  93  Ind.  62 ;  Johnson  vs. 

Poling,    38   W.  Va.   186,    18    S.    E.  Johnson,  3  Ueic.    (Mass.)    65.     "A 

Rep.  at  p.  487.  general  charge  of  fraud  in  a  bill  is 

276  Hogg's  Eq.  Pr.,  sec.  186.  not  sufficient.     There  must  be  given 
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the  conveyance  is  a  voluntary  one  the  grantee's  knovrledge  of  the 
grantor's  fraudulent  intent  need  not  be  alleged.^"* 

"An  allegation  that  the  conveyance  vs^as  made  with  the  '  in- 
tent to  hinder,  delay  and  defraud  the  creditors  of  the  grantor, 
and  especially  the  plaintifP,  and  that  the  grantee  knew  of  the 
grantor's  indebtedness  and  of  his  purpose  to  defraud  his  cred- 
itors, and  that  he  received  the  deed  with  such  knowledge  and 
with  the  purpose  to  aid  him  in  the  perpetration  of  the  fraud,' 
is  a  sufficient  averment  of  the  grantor's  intent  to  defraud  his 
creditors  and  the  grantee's  participation  therein."  ^^° 

"  The  bill  may  be  properly  drawn  so  as  to  allege  a  voluntary 
transfer  of  the  property  to  the  grantee,  as  well  as  upon  a  val- 
uable consideration,  though  with  a  fraudulent  intent  on  the 
part  of  the  grantor  of  which  the  grantee  had  knowledge,  set- 
ting forth  in  the  same  bill  these  two  grounds  of  equitable  juris- 
diction in  separate  paragraphs.  It  is  a  sufficient  allegation  of 
the  former  of  these  grounds  to  allege  that  the  grantor  made  the 
conveyance  without  any  consideration,  and  that  the  same  was 
made  voluntarily,  with  the  intent  on  the  part  of  the  grantor  to 
hinder,  delay  and  defraud  his  creditors. 

"  If  the  plaintiff  in  a  bill  to  set  aside  a  fraudulent  conveyance 
has  reduced  his  claim  against  the  fraudulent  grantor  to  judg- 
ment, he  need  not  allege  the  issue  of  execution  and  the  return 
of  '  no  property  found  out  of  which  the  judgment  could  be 
satisfied,'  as  the  creditor  may  assail  a  fraudulent  conveyance 
in  the  Virginias  ^*°*  without  waiting  to  reduce  his  claim  to 
judgment. 

"  It  is  also  suggested  that  in  the  draft  of  the  bill  that  any 
prominent  facts  usually  accompanying  a  fraudulent  transfer 
of  property,  such  as  the  grantor's  insolvency,  his  retention  of  the 
possession  of  the  property,  or  the  relationship  of  the  parties  or 
any  other  piatter  treated  as  pointing  to  the  probability  of  a 

in  addition  to   the  general  charge,  279  York  vs.   Rockwood,   132   Ind. 

the    facts    constituting    the    fraud,  358,  31  N.  E.  Rep.  1110. 

though    not    what    is    merely    evi-  260  Hogg's  Eq.  Pr.,  sec.  186,  p.  287. 

dence."     Vance  Shoe  Co.  vs.  Haught,  280*  Code   (Va.),  1887,  see.  2460; 

41  W.  Va.  275,  23  S.  E.  Rep.  553.  Code   (W.  Va.),  1899,  Ch.  133,  sec. 
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fraudulent  intent  on  the  part  of  the  grantor,  be  set  forth  in  the 
bill."  ''' 

§122.     In  matters  of  injunctions. 

Only  some  general  principles  and  a  few  of  their  illustrations 
can  be  given  here  of  the  essentials  of  bills  for  injunctions.  A 
bill  for  an  injunction  must  set  forth  very  clearly  and  specifically 
the  matter  relied  upon  for  the  issuance  of  the  injunction  as  in- 
ferences which  do  not  necessarily  flow  from  the  allegations  will 
not  be  indulged  to  aid  the  pleader.^*^  The  averments  should  be 
positive  and  not  upon  information  and  belief.^*'  But  Mr.  Spel- 
ling says,  "  Where  the  facts  lie  only  in  the  knowledge  of  the  de- 
fendant, the  plaintiff  in  a  petition  for  an  injunction  may  state, 
as  in  cases  where  discovery  is  sought,  that  he  is  informed  and  be- 
lieves that  a  fact  is  true,  and  therefore  charges  it  to  be  true ;  such 
case  being  an  exception  to  the  general  rule  requiring  specific  al- 
legations of  the  facts  on  which  the  injunction  is  prayed."  ^'*  And 
as  a  general  rule  a  court  of  equity  will  not  grant  an  injunction 
unless  the  facts  averred  in  the  bill  show  that  if  the  injunction 
be  denied,  thei  plaintiff  will  suffer  an  irreparable  injury  for 
which  he  has  no  adequate  remedy  at  law ;  ^*^  and  the  mere  aver- 
ment of  an  irreparable  injury,  as  a  conclusion  of  law,  is  not 
sufiicient.^*"  Thus,  if  the  bill  seeks  an  injunction  to  prevent  a 
trespass  to  real  estate,  it  must  aver  undisputed  title  in  the  plain- 
tiff and  that  irreparable  injury  will  be  sustained  by  him  if  the 
injunction  is  not  awarded ;  ^*'  and  the  facts  constituting  the 
mischief  complained  of  must  be  set  forth  in  the  bill.^^*     The 

281 /dem,  287,  288.  458,   14   S.   E.   Rep.   140;    Diekerson 

282  2  Spelling,  Inj.,  sec.  982.  vs.    Bankers'    Loan    &    Investment 

283  Longdale  Iron  Co.  vs.  Quesen-  Co.,  93  Va.  498,  25  S.  E.  Rep.  548 ; 
berry,  50  W.  Va.  457,  40  S.  E.  Rep.  Hogg's  Eq.  Pr.,  sec.  241. 

487,  in  the  opinion  of  Brannon,  J.  286  State  Bk.  of  Neb.  vs.   Rohren, 

28-1  2  Spelling  Inj.,  see.  982.  svpra ;  King  vs.  Pardridge,  60  111, 

285  State  Bk.  of  Neb.  vs.  Rohren,  Ap.  475. 

55  Neb.  223,  75  N.  W.  Rep.  543  ;  Chi-  287  McMillin  vs.  Ferrell,  7  W.  Va. 

eago  City  R.  Co.  vs.  General  Electric  223 ;   Cox.  vs.  Douglass,  20  W.  Va. 

Co.,    74    111.    App.    465;    Mead    vs.  175. 

Stribling,  62  Conn.  586,  23  L.  R.  A.  288  Schoonover  vs.   Bright,  24  W. 

227 ;   Farland  vs.  Wood,  35  W.  Va.  Va.  698 ;  Watson  vs.  Ferrell,  34  W. 
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fact  of  irreparable  injury  may  be  the  insolvency  of  the  defend- 
ant committing  the  trespass  or  other  injury,  rendering  a  judg- 
ment against  him  unavailing,  and  should  be  averred  in  the 
bill.^**  And  an  injury  will  be  treated  as  irreparable  when  it 
cannot  adequately  be  redressed  by  action  at  law.^""  But  it  is 
not  in  all  cases  that  equity  requires  an  allegation  of  irreparable 
injury  on  the  part  of  the  plaintiff  before  an  injunction  will  be 
awarded.^*"^  Thus,  the  injury  threatened  need  not  be  irrep- 
arable by  damages  in  an  action  at  law,  in  order  to  secure  re- 
lief in  equity  to  prevent  interference  with  easements.^*'  "  It  is 
suiEcient  ground  for  such  relief  that  the  injury  cannot  be  ade- 
quately compensated  in  damages  in  a  suit  at  law;  or  that  the 
injury  is  a  continuing  one,  and  compensation  for  it  at  law  could 
only  be  had  by  successive  suits,  when  relief  in  equity  will  be 
granted  to  prevent  a  multiplicity  of  suits  and  vexatious  litiga- 
tion. In  the  latter  case  the  ground  for  interference  is  really 
that  the  law  affords  no  adequate  remedy,  for  the  remedy  which 
it  affords,  is  only  an  action  for  past  damages,  to  be  repeated  so 
often  as  the  cause  of  action  is  repeated."^'''  So,  too,  if  a  lessee 
by  the  terms  of  his  lease  is  restricted  to  a  particular  use  of  the 
demised  premises,  he  will  generally  be  restrained  from  any 
other  use  of  them,  even  though  no  irreparable  injury  will  be 
shown  to  result  from  the  breach  of  the  lease-contract. ^°*  If  the 
injunction  be  to  restrain  an  action  at  law,  the  bill  should  set 
forth  the  precise  state  of  the  pleadings  therein  and  the  court  in 
which  the  action  is  pending.  ^"^ 

Va.  40*),  12  S.  E.  Rep.  724;  Farland  291  Searle  vs.  Lead,  10  S.  D.  312, 

vs.  Wood,  35  W.  Va.  458,  14  S.  E.  39  L.  R.  A.  345;  State  ex  rel.  Cain 

Rep.  140.  vs.  Metsehen,  32  Or.  372,  41  L.   R. 

289  Sisson,  C.  &  Co.  vs.  Johnson,  A.  692;  Lyon  vs.  Lyon,  102  Go.  453, 
(not  officiMly  rep.),  34  Pac.  Rep.  31  S.  E.  Rep.  34,  42  L.  R.  A.  194; 
617;  Tomlinson  vs.  Rubio,  16  Cal.  Carpenter  vs.  Capital  Electric  Co., 
202;  Miller  vs.  Burket,  132  Ind.  178  111.  29,  43  L.  R.  A.  645;  Stovall 
469,  32  N.  E.  Rep.  309;  Cicero  vs.  McCuteheon  &  Co.,  21  Ky.  L. 
Lumber  Co.  vs.  Cicero,  176  111.  9,  42  7317,  47  L.  R.  A.  287;  Chicago  vs. 
L.  R.  A.  696;  New  York&  H.  R.  Co.  Collins,  175  111.  445,  49  L.  R.  A. 
vs.  Scoville,  71  Conn.  136,  42  L.  R.  408. 

A.  157.  292  Jones  on  Easements,  sec.  879. 

290  Lowe  vs.  Prospect  Hill  Ceme-  293  Idem. 

tery  Association,  58  Neb.  94,  46  L.  294  Hogg's  Eq.  Pr.,  sec.  236. 

R.  A.  237.  295    2  Spelling.  Inj.    sec.  984. 
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§123.    In  the  matter  of  setting  aside  or  impeacliing  judgments 
and  decrees. 

In  a  suit  to  imj)each  or  enjoin  a  judgment  or  decree,  the  bill 
must  set  forth  the  judgment  or  decree  complained  of/""  the  pro- 
ceedings which  led  to  the  rendition  of  such  judgment  or  de- 
cree,^"^  and  the  ground  upon  which  the  relief  is  sought.^"" 
Thus,  if  fraud  be  the  ground,  the  facts  constituting  it  must  be 
averred,^""  and  it  must  be  shown  that  there  is  no  other  founda- 
tion for  the  judgment  or  decree  than  the  fraud  charged  in  the 
bill ;  ^'"'  and  the  fraud  must  consist  in  something  extrinsic  and 
collateral  to  the  matter  actually  tried  in  the  former  suit,  or  so 
in  issue  that  it  might  have  been  tried.""^  The  fraud  must  con- 
sist in  the  act  of  obtaining  the  judgment  —  not  fraud  in  the 
claim  upon  which  the  judgment  is  predicated. ^"^  And  the 
fraud  recognized  by  law  as  sufficient  to  set  aside  a  judgment  or 
decree  must  be  actual  fraud  as  distinguished  from  that  known 
as  legal  fraud.^"^     A  bill  to  impeach  a  decree  for  fraud  is  an 


298Keraii  vs.  Trice.  75  Va.  690; 
Boyden  vs.  Reed,  55  111.  458; 
Adams   Eq.  420. 

297  Idem. 

^ssldemj  also  Knapp  vs.  Snyder, 
15  W.  Va.  434;  Davis  vs.  Landeraft, 
10  W.  Va..  718. 

299  Davis  vs.  Landeraft,  supra. 

30oColsen  vs.  Leitch,  110  111.  504; 
Hollinger  vs.  Reeme,  108  Ind.  363, 
36  N.  E.  Rep.   1114. 

301  Black  vs.  Smith,  13  W.  Va. 
780;  U.  S.  vs.  Throckmorton,  98  U. 
S.  61 ;  JIayor,  etc.,  of  New  York  vs. 
Brady,  115  N.  Y.  599;  22  N.  E.  Rep. 
237;  Ward  vs.  Dunlivin,  57  Jlo. 
425;  Eaton  vs.  Hasty,  6  Neb.  419, 
29  Am.  Rep.  365;  Dans  vs.  Headley, 
22  N.  J.  Eq.  115. 

302  Zellerbach  vs.  Allenberg,  67 
Cal.  296,  7  Pac.  Rep.  908 ;  State  vs. 
Holmes,  69  Ind.  577;  Shotterkink 
vs.  Wheeler,  3  John.  Ch.  275,  1 
Law.  Ed.  616;  Knapp  vs.  Snyder,  15 
W.  Va.  434 ;  Braden  vs.  Reitzenber- 
rrer,  18  W.  Va.  286. 


303  Harrison  vs.  Turnbull,  95  Va. 
721,  30  S.  E.  Rep.  372,  41  L.  R.  A. 
707,  in  the  opinion  of  the  court. 
"  Where  it  is  sought  to  set  aside 
or  annul  a  regular  judgment  or  de- 
cree upon  the  ground  that  it  was 
obtained  by  fraud  practiced  upon  a 
party  or  upon  the  court  during  the 
trial,  or  in  prosecuting  the  suit,  or 
in  obtaining  the  judgment  or  decree, 
it  is  necessary,  it  is  said,  that  the 
bill  should  state  a  case  which  shows 
actual  fraud  (Kerr,  Fraud  and  M. 
353;  Patch  vs.  Ward,  3  Ch.  App. 
203.  See,  also,  Mitford  and  T.  PI. 
Pr.  190,  191;  U.  S.  vs.  Throckmor- 
ton. 98  U.  S.  61)  ;  and  that  the  suit 
should  be  brought  for  the  express 
purpose  of  impeaching  the  decree, 
othermse  it  mil  be  regarded  as  a 
collateral  attack  (2  Ereem.  Judgm. 
4th  Ed.  336;  12  Am.  and  Eng.  Enc. 
Law,  147;  Milford  and  T.  PI.  and 
Pr.  190,  191)."  Harrison  vs.  Wal- 
ten,  95  Va.  371,  38  S.  E.  Rep.  at  p. 
374. 
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original  bill  in  the  nature  of  a  bill  of  review,  but  unlike  the 
latter,  may  be  filed  without  leave  of  court  previously  ob- 
tained/"* 

§123a.     In  matters  involving  laches. 

Inasmuch  as  the  defenses  of  the  statute  of  limitations,^"^  and 
laches  ^"^  may  be  made  by  demurrer  in  most  jurisdictions,^"^ 
it  is  always  advisable,  if  there  are  grounds  which  take  a  case 
out  of  the  statute  of  limitations,  that  they  be  alleged  in  the  bill, 
and  thus  avoid  the  defense  available  on  demurrer/"^  So  where 
there  has  been  apparent  laches  in  the  prosecution  of  a  suit  in 
equity,  the  facts  and  circumstances  which  will  explain  or  excuse 
the  laches  or  will  bring  the  case  within  any  exception  to  the  rule 
against  unreasonable  delay,  or  the  assertion  in  equity  of  stale 
demands,  such  excuse  or  explanation  should  be  stated  in  the 
bill.'"'*  And  where  it  is  sought  to  avoid  the  imputation  of 
laches,  the  plaintiff  should  set  forth  in  his  bill  specifically  what 
were  the  impediments  to  an  earlier  prosecution  of  his  claim; 
how  he  came  to  be  so  long  ignorant  of  his  rights,  and  the  means 
used  by  the  respondent  to  fraudulently  keep  him  in  ignorance ; 
and  how  and  when  he  first  came  to  a  knowledge  of  the  matters 
alleged  in  his  bill.  There  should  be  a  distinct  and  positive  al- 
legation as  to  how  and  when  the  matter  came  to  the  plaintiff's 
knowledge.  If  fraud  is  relied  on  as  the  excuse,  the  particular 
acts  thereof  should  be  set  forth  by  distinct  and  specific  aver- 
ment, as  well  as  the  manner  and  time  of  its  discovery.^^"  Thus, 
if  the  beneficiary  seeks  to  establish  a  trust  after  a  long  lapse  of 
time,  he  should  set  forth  in  his  bill  specifically  what  were  the 
impediments  to  an  earlier  prosecution  of  his  claim,  how  he  came 

804  Keran  vs.  Trice,  supra.  309  Hogg's  Eq.  Pr.,  sec.  300a,  cit- 

306  Post,  sec.  304.  ing  Eubanks  vs.  Barnes,  93  Va.  153, 
300  Post,  sec.  304.  24  S.  E.  Rep.  908;  Trader  vs.  Jarvis, 

307  Post,  sec.  304.  23  W.  Va.   100;   Jarvis  vs.  Martin, 
808  Jarvis  vs.  Martin,  45  W.  Va.       45  W.  Va.  347,  31  S.  E.  Rep.  957; 

347,  31   S.  E.  Rep.  957;   Thompson  Fox  vs.  Foster,  87  Va.  78,  12  S.  E. 

vs.   Whitaker  Iron  Co.,  41   W.  Va.  Rep.    147;    Beverly   vs.   Rhodes,   86 

574,   23  S.   E.  Rep.  795;    Carey  vs.  Va.  415.  10  S.  E.  Rep.  572. 

Simmons,   87   Ala.   524,   6   So.   Rep.  sio/dem. 
416. 


186  EQUITY    PEOCEDUEE. 

to  be  so  long  ignorant  of  his  rights,  the  means  used  by  the  re- 
spondent to  fraudulently  conceal  the  facts  from  him,  and  when 
he  first  had  knowledge  of  his  rights ;  and  especially  must  there, 
be  distinct  averments  as  to  the  time  when  the  fraud,  mistake, 
concealment,  or  misrepresentation  was  discovered,  and  what  the 
discovery  is,  so  that  the  court  may  clearly  see  whether,  by  the 
exercise  of  ordinary  diligence,  the  discovery  might  not  have 
been  before  made/^^ 

§124.     In  the  matter  of  the  enforcement  of  liens. 

As  a  general  rule  liens  are  enforceable  in  equity  unless  an- 
other mode  is  prescribed  by  law ;  ^^^  but  only  vendors',  mechan- 
ics' and  mortgage  liens  will  be  noticed  here. 

It  is  sufficient  to  allege,  in  a  bill  filed  to  enforce  a  vendor's 
lien,  the  sale  and  conveyance  of  a  tract  of  land  to  a  purchaser, 
that  the  purchase  money,  or  a  balance  of  it,  for  said  land  re- 
mains unpaid,  to  secure  the  payment  of  which  a  vendor's  lien 
was  reserved  by  the  grantor  on  the  face  of  the  conveyance,  de- 
scribing the  debt  sued  for,  as  well  also  as  the  land  against  which 
the  lien  is  asserted,  by  setting  out  the  description  in  the  bill  or 
by  filing  the  note  or  bond  and  the  deed  of  conveyance,  or  a  copy 
of  it,  with  the  bill  as  exhibits.^^^  But  it  is  not  necessary  to  al- 
lege in  the  bill  how  the  plaintiff  or  grantor  became  invested 
with  the  title  to  the  land  upon  which  the  lien  was  reserved.^^* 
When  the  purchaser  has  made  conveyances  of  certain  parcels 
of  the  land,  upon  which  the  lien  exists,  these  should  be  shown 
in  the  bill  by  proper  description  or  otherwise.^^^ 

The  bill  to  enforce  a  mechanic's  lien  must  show  on  its  face 
that  the  claimant  has  taken  the  steps  necessary  to  the  creation 
of  such  a  lien,^^*  that  the  work  was  done  or  material  furnished 
in  pursuance  of  a  contract  with  the  owner  of  the  property  or  his 
authorized  agent,  to  be  used  in  constructing,  altering,  repairing 
or  removing  the  house,  mill,  manufactory,  or  other  building, 

311  Fletcher,  Eq.   PI.  and  Pr.,  sec.  si*  Idem. 

92.  =15  McGlaughlin  vs.   McGraw,   44 

312  13  Enc.  PI.  and  Pr.  126.  W.  Va.  715.  30  S.  B.  Rep.  64. 

313  Bartlett   vs.    Bartlett,    34  W.  sie  Hogg's  Eq.  Pr.,  sec.  520. 
Va.  33,  11  S.  E.  Rep.  132. 
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appurtenance,  fixture,  bridge,  or  other  structure  against  which 
the  lien  is  claimed ;  ^"  the  filing  of  the  account  with  the  proper 
ofiicer  within  the  time  required  by  law  after  the  claimant  has 
ceased  to  work  or  furnish  material,  together  with  a  description 
of  the  property  against  which  the  lien  is  claimed ;  ^^*  and  there 
should  be  an  averment  of  the  name  of  the  owner  of  the  property, 
against  which  the  lien  is  claimed,  at  the  time  the  work  was 
performed  or  the  material  furnished,  and  it  should  appear  that 
the  suit  was  brought  within  the  time  required  by  law.^^"  The 
bill  must  also  show  the  existence  of  the  debt  at  the  time  suit  is 
brought,  for  the  payment  of  which  the  lien  is  sought  to  be  en- 
forced.^'" 

It  is  sufficient  to  substantially  allege  in  the  bill  the  existence 
of  the  mortgage  debt,  that  it  is  due  and  owing  to  the  plaintiff,^^^ 
the  execution  of  the  mortgage  deed,^^^  a  proper  description  of 
the  premises  embraced  in  the  mortgage,'^^  and  the  non-payment 
of  the  debt  secured  by  the  mortgage/^* 

"  A  bill  to  foreclose  railroad  mortgage  bonds  alleged  that  the 
corporation  duly  issued  and  disposed  of  a  large  number  of  them 
to  divers  persons,  who  were  bona  fide  holders  of  the  same,  and 
entitled  to  receive  the  money  due  thereon  and  to  the  benefit  of 
the  mortgage.  It  was  held  to  be  a  sufficient  averment  that  the 
bonds  were  lawfully  issued  and  used  for  a  lawful  purpose. 
When,  by  the  terms  of  a  mortgage,  it  has  become  due  by  default 
of  payment  of  interest  before  suit  is  commenced,  it  is  not  neces- 
sary that  the  bill  should  formally  allege  that  the  principal  is 
due.  An  allegation  that  no  principal  or  interest  has  been  paid 
is  sufficient.  Where  a  mortgage  contained  a  condition  that 
upon  the  failure  for  ninety  days  to  pay  the  interest  the  princi- 
pal should  become  due,  provided  such  failure  was  not  caused 
by  the  fault  of  some  third  party,  it  was  deemed  sufficient  to 
allege  the  default  in  payment  of  interest.  If  there  was  any 
fault  of  a  third  party  it  was  matter  of  defense  to  be  made  out 

317  Idem.  ''^1  1    Beach,    Mod.    Eq.    Pr.,    see. 

318  Idem.  132. 

319  Idem.  ^^'  Idem. 

320  Idem.  ^"  9  Enc.  PI.  and  Pr.  374. 

82*  Idem. 
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by  the  defendant.  The  complainant  need  not  allege  the  specific 
interest  of  one  made  a  party  defendant,  but  it  is  sufficient  to 
allege  generally :  '  The  defendant  has  or  claims  some  interest 
in  or  lien  upon  said  real  property;  but  the  same,  whatever  it 
may  be,  is  subject  to  the  lien  of  said  mortgage.'  "  ^^° 

§125.     In  the  matter  of  lost  instruments. 

In  a  suit  upon  a  lost  instrument,  the  bill  should  allege  its 
loss,  "  and  the  plaintiff's  inability  to  find  the  same  upon  diligent 
search,  though  such  omission  does  not  render  the  bill  demurra- 
ble; and  an  affidavit  of  the  loss  of  the  instrument  should  ac- 
company the  bill,  or  the  bill  should  be  duly  verified.  The 
affidavit  of  the  loss  of  the  bond  may  be  made  at  any  time  before 
the  hearing  of  the  case. 

"  It  is  sufficient  to  maintain  the  suit  if  the  instrument  was 
actually  lost  at  the  time  of  the  institution  of  the  suit;  though 
it  should  aftervi^ards  be  found  before  the  hearing,  provided  the 
plaintiff  had  used  due  diligence  to  find  it  before  the  suit  was 
brought."  ''" 

In  a  suit  on  a  lost  negotiable  instrument,  it  is  the  safer  and 
better  practice  to  offer  in  the  bill  to  give  a  proper  indemnity 
under  the  direction  of  the  court.**^^ 

32=1     Beach,    Mod.    Eq.    Pr.,    sec.  lett,  80  Me.   169,   13  Atl.  686;  Don- 

133.  aldson    vs.    Williams,    50    Mo.    407; 

326  Hogg's  Eq.  Pr.,  sec.  302,  p.  422.  Griffin  vs.  Fries    (Fla.),  2  So.  266; 

32"  Idem,  sec.  304.  Cummings  vs.  Coe    10  Cal.  529.   The 

In  Torrent  Fire  Engine  Co.  vs.  bill  in  this  case  was  not  sworn  to, 
City  of  Mobile,  101  Ala.  559,  14  So.  and  it  fails  to  show  how,  when,  or 
Rep.  557,  Haralson,  J.,  in  the  by  whom  the  deed  was  lost.  It  con- 
course of  his  opinion,  discussing  the  tains  no  description  of  the  contents 
sufficiency  of  the  bill  in  that  case,  of  the  deed,  the  title  or  interest  eon- 
says  :  " '  The  bill,'  says  Story,  veyed  by  it,  nor  the  consideration 
'  must  always  lay  some  ground,  be-  paid  and  by  whom  paid.  It  merely 
sides  the  mere  loss,  to  justify  a  states  '  that  the  legal  title  to  said 
prayer  for  relief^  as  that  the  loss  property  was  in  fact  conveyed  to  it 
obstructs  the  rights  of  the  plaintiff  by  said  city,  and  that  the  deed  con- 
at  law,  or  leaves  him  exposed  to  veying  the  same  was  not  recorded, 
undvie  perils  in  future  assertion,'  and  was,  after  the  same  was  duly 
and  it  might  have  been  added,  en-  executed  and  delivered,  in  some 
joyment,  '  of  such  rights.'  1  Story,  manner  unknown  to  complainant, 
Eq.  Jur.,  sec.  84;   Lancy  vs.   Rand-  lost  or  destroyed,  and  that  it  caused. 
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1 126.     In  the  matter  of  mistake. 

A  bill  in  equity  seeking  relief  against  mistake,  must  allege 
the  mistake  sufficiently  to  put  the  fact  of  mistake  in  issue  in 
the  cause. ^^*  That  is,  the  facts  constituting  the  mistake  must 
be  alleged,^"''  so  that  their  sufficiency  may  appear  and  issue  be 
taken  upon  the  facts  so  alleged.  ^^°  Thus,  a  bill  to  set  aside  a 
decree  entered  on  the  compromise  of  a  suit  brought  by  plaintifEs 
against  the  administrator  of  their  guardian  and  his  sureties  on 
the  ground  of  mutual  mistake  and  surprise  on  the  part  of  plain- 
tifEs, alleged  that  at  the  time  of  making  the  compromise  defend- 
ants were  in  possession  of  papers  belonging  to  the  estate,  to 
which  plaintiffs  were  not  allowed  access ;  that  the  plaintiffs  were 
led  to  believe  that  the  compromise  would  save  long  litigation, 
which  would  result  in  no  advantage  to  them;  that  plaintiffs 
have  discovered  judgments  for  large  amounts  due  the  estate  in 
adjoining  counties,  of  which  both  plaintiffs  and  defendants  were 
ignorant  at  the  time  of  the  compromise  and  which  formed  no 
part  thereof,  it  was  held  that  the  bill  was  sufficient.^^^ 

§127.     In  matters  of  new  trials. 

"  In  a  bill  for  relief  against  a  judgment  at  law  by  means  of 
a  new  trial  on  the  ground  of  after-discovered  evidence,  the 
plaintiff  should  allege  all  those  matters  of  fact  upon  which  re- 
lief in  such  cases  is  granted,  and  not  mere  general  averments  or 
■only  conclusions  of  law."  ^^^ 

said  lot  to  be  purchased  and   paid  33i  Epes  vs.  Williams,  89  Va.  794, 

for.    It  therefore  presents  insufficient  17  S.  E.  Rep.  235. 

grounds  for  relief  on.  this,  phase  of  332  Hogg's  Eq.  Pr.,  sec.  354.     For 

the  case,  and  the  grounds  of  demur-  a    discussion    of    the    doctrine    and 

rer     interposed,     questioning    relief  principles  underlying  the  subject  of 

based  on  this  theory  were  properly  granting  new  trials  in  equity  vide 

sustained.     1    Story,    Eq.    Jr.,    sees.  Hogg's  Eq.  Pr.  sees.  351-355.     "  In  a 

82  88 ;  Hoddy  vs.  Hoard,  2  Ind.  474 ;  pleading    a    statement    of    what    is 

Coop.  Eq.  PI.  125,  126."  only   a   conclusion   of   law,   without 

328  Burley  vs.  Weller,  14  W.  Va.  facts    given,    or    what   is    only    the 
■264.  opinion   of  the   party   on  fTcts  not 

329  Hogg's  Eq.  Pr.,  sec.  347.  given,  is   bad."     Longdale  Iron  Co. 

330  Idem.  vs.Quesenberry,  50  W.  Va.  451,  40  S. 

E.  Rep.  487. 
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The  bill  should  also  set  out  the  facts  showing  a  valid  legal 
defense  to  the  original  cause  of  action,  in  addition  to  the  mis- 
take or  other  ground  of  relief,  and  the  defense  stated  must  be 
of  such  a  nature  that  it  would  be  likely  to  change  the  result  upon 
a  new  trial.  The  mere  general  statement  that  a  party  has  a 
valid  defense  will  not  do."^' 

§128.     In  matters  of  partition. 

In  a  suit  for  partition,  the  bill  should  contain  such  averments 
as  will  disclose  how  the  parties  became  co-owners,  so  as  to 
disclose  the  right  of  partition.'^*  The  bill  "  should  describe 
and  locate  the  premises,  but  the  description  need  not  be  as  full 
and  as  accurate  as  required  in  a  deed  of  conveyance.  It  is 
sufficient  to  give  such  general  description  as  will  lead  to  the 
identification  of  the  property  on  which  the  decree  prayed  for 
is  intended  to  operate.  It  should  be  alleged  that  the  parties 
hold  the  same  together  and  undivided,  giving  the  quantity  of 
the  estate  according  to  the  fact,  and  the  undivided  interest,  or 
show  that  which  each  is  entitled  to,  making  of  course  the  proper 
parties  and  praying  for  partition.  It  is  not  necessary  to  allege 
that  the  property  has  not  been  partitioned,  nor  is  it  necessary 
to  aver  that  plaintiff  is  in  possession,  as  this  is  inferred  from 
the  averment  of  the  common  seizin  of  the  parties."  ^^° 

In  the  States  of  Virginia  and  West  Virginia  it  is  provided 
by  statute  that  if  the  name  or  share  of  any  person  interested  in 
the  subject  of  partition  be  unknown,  so  much  as  is  known  in 
relation  thereto  shall  be  stated  in  the  bill.^^° 

§129.     In  matters  of  partnership. 

In  suits  pertaining  to  partnership  matters  only  bills  filed  to 
charge  the  estates  of  deceased  partners  and  those  in  suits  be- 
tween partners  themselves  for  an  accounting  and  dissolution  are 

333  Longdale  Iron  (Jo.  vs.  Quesen-  335  Hogg's  Eq.  Pr.,  sec.  378. 
berry,  supra.  336  Code  W.  Va.  1899,  Ch.  79,  sec. 

334  Ransom  vs.   High,  37   W.  Va.  4;  Code  Va.  1887,  Ch.  114,  sec.  2567. 
838,  17  S.  E.  Eep.  413,  38  Am.  St. 

Rep.  67. 
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noticed  here.  If  it  be  sought  to  charge  the  estate  of  a  deceased 
partner  in  equity  with  a  partnership  demand,  it  must  be  shown 
in  the  bill  that  the  surviving  partner  is  insolvent  or  that  the 
legal  remedy  has  been  exhausted/^'  The  essential  allegations 
in  the  bill  between  the  partners  are  the  fact  of  the  partnership 
between  them,  a  dissolution  or  grounds  for  asking  one,  and 
unsettled  accounts  growing  out  of  the  partnership  business/^* 
In  addition  to  what  is  stated  above,  it  may  be  well  to  state 
here  that  in  a  suit  by  a  third  party  against  a  co-partnership  to 
the  bill  in  which  the  individuals  composing  the  firm  are  made 


337  Sale  vs.  Dislunan,  3  Seigle 
548;  Alsop  vs.  Mather,  8  Conn.  548, 
21  Am.  Dec.  703;  Slatter  vs.  Car- 
roll, 2  Sandf.  Ch.  573,  7  Law.  Ed. 
708,  and  note. 

338Nim9  vs.  Nims,  23  Fla.  69,  1 
So.  Rep.  527;  Adams  vs.  Shewalter, 
139  lud.  178,  38  N.  E.  Rep.  607; 
Bell  vs.  Menlfield,  109  N.  Y.  202,  4 
Am.  Bt.  Rep.  436;  Gray  vs.  Ken,  46 
Ohio  St.  661,  23  N.  E.  Rep.  136; 
Jones  vs.  Smith.  31  S.  C.  527,  10  S. 
E.  Rep.  340;  Glover  vs.  Hembree, 
C2  Ala.  324,  8  So.  Rep.  251.  In 
Glover  vs.  Hembree,  supra,  in  which 
the  bill  was  adjudged  sufficient,  it 
alleged  the  formation  of  the  part- 
nership, the  names  of  the  partners, 
the  interest  of  each  partner,  the 
transaction  of  the  business  for 
which  the  partnership  was  formed, 
its  dissolution  without  a  settlement, 
and  the  time  and  manner  thereof,  the 
making  of  profits,  and  the  denial  by 
the  defendants  of  claimant's  interest 
in  the  assets,  and  their  liability  to 
account  to  her. 

"  A  bill  filed  for  the  purpose  of  es- 
tablishing the  fact  of  a  partnership 
between  plaintiff  and  defendant,  and 
having  same  dissolved  and  the  part- 
nership accounts  settled,  which  part- 
nership is  denied  by  the  defendant, 
and  the  allegations  of  the  bill  are 
sufficiently     definite     to     show     an 


agreed  partnership,  and  that  the 
same  went  into  actual  operation, 
andc  prayer  '  that  the  status  of  the 
parties,  plaintiflf  and  defendant  be 
ascertained  and  settled;  a  partner- 
ship decreed  as  existing  between 
them;  the  interest  of  each  partner 
be  ascertained  and  declared;  that 
an  account  be  taken  of  all  matters 
concerning  the  partnership  includ- 
ing the  assets  and  liabilities  of  the 
concern  and  the  individual  accounts 
of  the  partner;  that  a  decree  be  en- 
tered for  the  sale  of  of  the  partner- 
ship; and  that  the  defendant  be  re- 
quired to  discover  the  profits  and 
earnings  of  the  copartnership,' — 
held,  sufficient  on  demurrer."  Wood 
vs.  Wood,  50  W.  Va.  571,  40  S.  E. 
Rep.  416. 

A  complaint  to  dissolve  a  part- 
nership, which  alleges  that  defend- 
ant had  collected  large  sums  due 
the  partnership,  and  had  refused  to 
account  for  them ;  that  the  firm 
was  indebted  to  plaintiff  for  ad- 
vancements, which  should  have  been 
paid  before  defendant  was  entitled 
to  any  share  of  the  proceeds  of  the 
firm  business ;  that  the  firm  was 
indebted  to  other  parties;  and  that 
defendant  was  insolvent, —  states  a 
cause  of  action.  Adams  vs.  She- 
waiter,  supra. 
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defendants,  the  bill  ought  to  set  out  the  full  names  of  the  mem- 
bers of  the  firm,  or  allege  that  their  names  in  full  are  unknown, 
and  could  not  be  ascertained  by  the  plaintiff  after  diligent  in- 
quiry ;  and,  if  it  fails  to  do  so,  the  defendant  should  be  excused 
by  the  court  from  answering  or  demurring  to  such  bill  until 
proper  insertion  be  made  in  the  bill  of  the  names  of  the  individ- 
uals constituting  the  firm,  or  it  be  made  to  appear  to  the  court 
that  their  names  cannot  be  ascertained.^^''  But  such  defect  is 
not  a  good  ground  for  a  general  demurrer/*" 

§130.     In  the  matter  of  the  speciic  performance  of  contracts. 

The  contract,  specific  performance  of  which  is  sought,  must 
be  set  out  in  the  bill  with  reasonable  certainty,^*'"  together  with 
an  allegation  that  the  plaintiff  is  ready,  willing  and  desirous 
to  perform  the  contract  on  his  part,^*^  and  when  the  suit  is  by 
a  vendee  his  readiness  and  ability  to  pay  the  purchase  money 
should  be  averred  in  the  bill ;  ^*^  and  if  the  plaintiff's  right  to 
relief  depends  upon  acts  of  part  performance  they  must  be 
clearly  set  forth.^**  A  mere  allegation  that  he  entered  upon 
the  premises  and  made  valuable  improvements  is  not  suffi- 
cient.^*^ If  the  right  to  a  specific  performance  depends  upon 
any  act  or  thing  to  be  done  by  the  plaintiff,  its  performance  by 
the  plaintiff  must  also  be  alleged  in  the  bill.^*"  In  a  suit  by  the 
vendor  it  is  not  necessary,  as  a  rule,  to  tender  with  his  bill  a 
deed  to  the  defendant  for  the  land,  even  when  the  execution  of 
the  deed  and  the  payment  of  the  purchase  money  are  dependent 
covenants,^*'  nor  in  such  a  bill  is  it  necessary  to  show  that  the 
vendor  had  a  valid  legal  title  to  the  land ;  ^*^  "  on  the  contrary, 

339  Rogers   vs.   Verlander,    30    W.  343  Idem.     See     also     Short     vs. 

Va.  619,  5  S.  E.  Rep.  847.  Kieflfer,  142  111.  267,  31  N.  E.  Rep. 

»*o  Idem.  427. 

3*1  Baldenberg  vs.  Warder,  14  W.  sa  1  Beach  Mod.  Eq.  Pr.,  sec.  138. 

Va.    397;    Traeewell   vs.    Boggs,    14  ^^^  Idem. 

W.  Va.   254;    Steinrod  vs.  W.  P.   &  sm  Idem. 

B.  R.  Co.  27  W.  Va.  1.  s"  Vaught  vs.   Cain,   31    W.   Va. 

34=  Clay  vs.   Deskins,   36   W.   Va.  424,  7  S.  E.  Rep.  9. 

350,  15  S.  E.  Rep.  85;  Snodgrass  vs.  sisTavenner   vs.    Barrett,    21    W. 

Wolf,  11  W.  Va.  158.  Va.  657. 
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the  bill  could  not  be  demurred  to,  though  it  appeared  on  the  face 
of  the  bill  that  he  not  only  did  not  have  a  good  legal  title  to 
the  land,  but  that  he  had  not  any  title  either  legal  or  equitable 
to  a  portion  of  the  land,  and  that  he  never  could  acquire  a 
legal  title  thereto,  provided  this  portion  was  an  insignificant 
part  of  the  land  sold,  as  the  court  would  in  such  case  decree 
specific  performance  with  compensation."  ^*° 


§131.    In  the  matter  of  suit  by  stockholders  on  behalf  of  the  cor- 
poration. 

As  a  general  rule,  as  we  have  seen,^'*°  the  corporation  must 
sue  as  to  the  matter  of  corporate  injuries  or  rights;  so  if  the 
suit  be  not  so  brought,  but  be  instituted  by  a  stockholder  on 
behalf  of  himself  and  all  other  stockhplders  similarly  situated, 
the  bill  must,  ordinarily,  show  that  the  directors  or  managing 
officers,  having  control  of  the  corporation,  have  refused  to  act 
in  its  behalf;  ^^^  and  "  in  order  to  entitle  a  stockholder  to  insti- 
tute and  maintain  a  suit  in  equity  to  redress  a  corporate  injury 
committed  infra  vires  against  a  solvent  corporation  in  the  full 
exercise  of  its  franchises  and  carrying  on  its  corporate  business, 
it  must  appear  not  only  that  the  directors  are  either  disabled 
by  their  misconduct  to  sue,  or  that  they  have  wrongfully  re- 
fused to  do  so  upon  a  proper  demand ;  but  where  the  matter  will 
admit  of  the  necessary  delay,  and  it  is  practicable  to  call  upon 
the  stockholders  to  act,  this  must  also  be  done.  Until  it  is  shovm 
that  every  reasonable  eifort  to  obtain  redress  through  the  regu- 
larly constituted  agents  and  controlling  power  of  the  corporation 
has  proved  unavailing,  a  stockholder  cannot  sue  in  his  own  name 
alone,  nor  on  behalf  of  himself  and  other  stocldiolders."  "^^ 


3*9  Idem.  the   suit   of   a   stockholder   without 

'50  Ante,  sec.  58.  proof  of  a,  demand  upon  the  man- 

351  Crumlish  vs.  Railroad  Co.,  28  aging  agents  and  their  wrongful  re- 

W.  Va.  623.     "  But,  if  it  be  made  to  fusal  or  neglect  to  proceed   on  its 

appear    in    any    manner,    that    the  behalf."     Idem. 

corporation  cannot  be  safely  left  to  352  Rathbone  vs.   Gas  Co.,   31   W, 

obtain  relief  through  the  action  of  Va.  798,  8  S.  E.  Rep.  570. 

its  officers,  equity  will  interfere  at 
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§132.    In  the  matter  of  surcharging  and  falsifjring  the  Aeeonuti 
of  fiduciaries. 

It  is  provided  by  statute  in  Virginia  '"'  and  West  Virginia  ^°* 
that  the  ex  parte  settlement  by  a  commissioner  of  the  accounts 
of  a  fiduciary  to  the  extent  that  the  same  shall  be  confirmed  by 
the  court  to  which  it  is  properly  returned,  shall  be  taken  to  be 
correct,  except  so  far  as  the  same  may  in  a  proper  suit  in  proper 
time  be  surcharged  and  falsified.^"''  In  the  absence  of  statute 
such  settlement  of  accounts  is  given  the  same  effect.'""  The  ac- 
counts so  returned  and  confirmed  are  prima  facie  correct.'"^, 

A  bill  to  surcharge  or  falsify  a  settled  account  of  a  fiduciary 
must  set  forth  one  or  more  items,  whereby  the  plaintiff  seeks  to 
surcharge  or  falsify  such  account,  unless  there  be  errors  or 
mistakes  on  the  face  of  the  account  or  the  ex  parte  report  or  set- 
tlement filed  with  the  bill ; '°'  but  such  apparent  errors  need 
not  be  specified  in  the  bill.^""  If  the  bill  be  defective  in  these 
respects  it  should  be  dismissed  unless  amended.'""     A  general 


363  Code,  1887,  Ch.  121,  see.  2699. 
354  Code,  1899,  Ch.  87,  sec.  22. 

365  Leacli  ys.  Buckner,  19  W.  Va. 
36 ;  Corbin  vs.  Miller,  19  Gratt.  438. 

366  Radford  vs.  Fowlkes,  85  Va. 
820,  8  S.  E.  Rep.  817. 

367  Leach  vs.  Buckner,  supra; 
Corbin  vs.  Miller,  supra;  Kadford 
vs.  Fowlkes,  supra. 

358  Seabright  vs.  Seabright,  28  W. 
Va.  412. 

369  Idem. 

380 /dem.  If  the  "bill  be  not  de- 
murred to,  and  the  court  should 
improperly  make  a  general  order 
of  reference  directing  a  settlement 
of  the  accounts  of  the  personal  rep- 
resentative, instructing  the  com- 
missioner to  regard  the  ex  parte 
settlement  as  prima  facie  correct 
subject  to  be  surcharged  and  falsi- 
fied by  either  party,  and  this  be 
legally  done  by  the  plaintiff,  while 
the  cause  is  before  the  commis- 
BJoner,   and   a   report  be   made  ac- 


cordingly, such  cause  ought  not  to 
be  afterwards  dismissed  for  such 
defects  in  the  bill."     Idem. 

"  Where  a.  bill  is  filed  surcharg- 
ing and  falsifying  an  administra- 
tor's account,  and  the  cause  is  re- 
ferred to  a  commissioner  for  the 
purpose  of  having  the  account  cor- 
rected, and  before  the  commissioner 
it  is  discovered,  that  the  adminis- 
trator has  failed  to  charge  himself 
with  an  item  properly  chargeable 
against  him,  and  the  bill  does  not 
notice  such  item,  but  there  is  a 
thorough  investigation  before  the 
commissioner  of  the  fact,  whether 
such  item  is  properly  chargeable 
against  the  administrator,  and  the 
administrator  takes  evidence  tend- 
ing to  show  that  he  is  not  charge- 
able with  the  item,  and  does  not 
complain  of  surprise,  nor  insist  up- 
on any  specification  in  writing,  nor 
claim  the  benefit  of  an  explanation 
by  affidavit  or  answer,  an  exception 
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allegation  that  the  settled  account  is  erroneous  is  not  sufficient."^ 
The  bill  must  specify  errors.^'"'  But  the  plaintiff  is  not  confined 
to  the  errors  specified  in  the  bill ;  so  that  when  an  account  is 
ordered  of  a  fiduciary's  transactions,  if  additional  objections  to 
settled  ex  parte  accounts  are  discovered,  the  plaintiff  may  pre- 
sent the  matter  before  the  commissioner,  with  proper  specifica- 
tions in  writing,  and  the  defendant  may  meet  it  by  affidavit, 
which  will  have  the  same  weight  as  an  answer  in  chancery.""^ 

§133.    In  the  matter  of  trusts  and  trustees. — Appointment  of  a 
new  trustee. 

Bills  relating  to  trusts  and  trustees  usually  involve  the  mat- 
ter of  the  appointment  or  removal  of  trustees,''**  the  sale,  mort- 
gage or  lease  of  trust  property,  ^"°  the  investment  of  trust 
funds, ""^  the  accounting  for  trust  funds,^°'  the  removal  of  trust 
funds  to  another  State  or  country,^**  the  establishment  and  en- 
forcement of  trusts,^*"  controversies  between  trustees  and  their 


to  the  report  charging  him  with 
Buch  item  is  properly  overruled." 
McGuire  vs.  Wright,  18  W.  Va.  507. 

361  Corbin  vs.  Miller,  supra. 

»»2  Radford  vs.  Fowlkes,  supra. 

863  Davis  vs.  Morris,  76  Va.  21; 
Corbin  vs.  Miller,  19  Gratt.  465. 

»6*Machir  vs.  Sehon  14  W.  Va. 
777,  781  et  seq.;  Woods  vs.  Fisher, 

3  W.  Va.  536;  Dunscomb  vs.  Duns- 
comb,  2  H.  &  M.  11;  Pate  vs.  Mc- 
Clure,  4  Rand.  164,  174;  Reynolds 
vs.  The  Bank  of  Va.,  6  Gratt.  174; 
Lackland  vs.  Davenport,  84  Va.  638, 

4  S.  E.  Rep.  540;  Diehl  vs. 
Marehant,  87  Va.  447,  12  S.  E.  Rep. 
803;  Moorman  vs.  Crocket,  90  Va. 
185,  17  S.  E.  Rep.  875;  Pettus  va. 
Atlantic  Sav.  &  L.  Aasn,  94  Va. 
477,  26  S.  E.  Rep.  834. 

ssBlles  vs.  Martin,  69  Ind.  114; 
Quesenberry  vs.  Barber,  31  Gratt. 
491;  Christian  vs.  Worsham,  78 
Va.    100;    Blake  vs.   Black,   84  Ga. 


392,  11  S.  E.  Rep.  494;  Fleming 
vs.  Hughes,  99  Ga.  444,  27  S.  E. 
Rep.  791;  Hale  vs.  Hale,  146  111. 
175,  33  N.  E.  Rep.  858. 

366  Crawford  vs.  Creswell,  55  Ala. 
497 ;  Blake  vs.  Black,  supra;  Wood 
vs.  Wood,  5  Paige  Ch.  596,  3  Law. 
Ed.  844,  28  Am.  Dec.  451. 

367  Matter  of  Thompson,  101  Cal. 
349,  35  Pac.  Rep.  991;  Weaver  vs. 
Fisher,  110  111.  146;  Tateum  vs. 
Ross,  150  Mass.  440,  23  N.  E.  Rep. 
230. 

368  Linton  vs.  Shaw,  95  Ga.  684, 
22  S.  E.  Rep.  693 ;  Carr  vs.  Breden- 
berg,  50  S.  C.  471,  27  S.  E.  Rep. 
925;  Yandel  vs.  Elam,  1  Tenn.  Ch. 
102. 

369  McCreary  vs.  Gewinner,  103 
Ga.  528.  29  S.  E.  Rep.  960;  Rees 
vs.  Wallace,  113  111.  589;  Bush  vs. 
SUnley,  122  111.  106,  13  N.  E.  Rep. 
249. 
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beneficiaries,^'"'  or  with  third  parties/'^  and  the  pursuit  of  trust 
funds  or  property/'^  Though  a  court  of  equity  has  inherent 
power  to  accept  the  resignation  of  a  trustee,  or  to  remove  him 
for  cause,  or  to  appoint  a  new  trustee,'''^  the  use  of  a  bill  in 
equity  for  the  appointment  of  a  trustee  has  been  largely  super- 
seded by  motion  after  proper  notice  by  statute.^'*  It  is  said 
that  the  application  to  appoint  a  new  trustee,  when  resort  is 
had  to  a  court  of  equity,  is  usually  made  by  petition/^'  But 
whether  the  procedure  be  by  bill  or  petition,  the  plaintiff's 
pleading  should  set  out  the  facts  showing  the  existence  of  the 
trust,  the  character  and  extent  of  the  plaintiff's  or  petitioner's 
interest  therein,  and  the  reasons  or  grounds  for  the  appointment 
of  a  new  trustee.^^' 

§133a.    In  the  matter  of  trusts  and  trustees. — ^The  sale,  mortgage, 
or  lease  of  trust  property. 

The  bill  filed  to  obtain  leave  of  court  to  sell,  mortgage  or 
lease  trust  property  should  describe  the  property,  and  should 
set  forth  the  facts  ■  making  a  sale,  mortgage  or  lease  necessary 
or  beneficial  to  the  parties  interested  in  the  trust  estate,  describ- 
ing the  instrument  creating  the  trust,  or  filing  it  or  a  copy  of 
it  as  an  exhibit  with  the  bill.^'^ 

370  Halle  vs.  Nat.  Park  Bank,  140  s^a  Machir  vs.  Sehon,  supra. 

111.  413,  29  N.  E.  Rep.  727;   Chase  374  Code   (W.  Va.)   1899,  Ch.  132, 

vs.  Perley,  148  Mass.  289,  19  N.  E.  see.  5;   Code    (Va.),  1887,  Ch.  167, 

Rep.  398;   Palmer  vs.  Northern  Mu-  sec.   3420. 

tual  Relief  Assn.,   175    Mass.    396,  375  Anson,  Petitioner,  85  Me.  79, 

56  N.  E.  Rep.  828,  78  Am.  St.  Rep.  26  Atl.   Rep.   996;   Dexter  vs.   Cot- 

503;   Hill  vs.  Kerr,  27  W.  Va.  576.  ting,    149   Mass.   92,   21   N.   E.   Rep. 

STiKupferman    vs.    McGehee,    63  230;    King   vs.    Donnelly,    5    Paige 

Ga.   257;    Adams   vs.   Franklin,   82  Ch.  46,  3  Law.  Ed.  621;Maehir  vs. 

Ga.  168,  8  S.  E.  Rep.  44;  Pettibone  Sehon,  supra. 

vs.  .James,  25  Miss.  495 ;  Holmes  vs.  376  O'Brien    vs.     Battle,     98     Ga. 

Gilman,    138   N.   Y.   369,   34   N.   E.  766,  25  S.  E.  Rep.  780,  in  which  is 

Rep.  205,  34  Am.  St.  Rep.  463.  given  the  petition,  which  was  held 

372  Riehl   vs.    Evansville    Foundry  sufficient    on    a    demurrer;     Wood- 

Assn.,  104  Ind.  70,  3  N.  E.  Rep.  633;  gate  vs.  Fleet,  9  Abb.  Pr.    (N.  Y.) 

Haxton  vs.  McClaren,  132  Ind,  235,  222. 

31     N.    E.    Rep.    38;     Hogg's    Eq.  377  Boardman  vs.  Taylor,  66  Ga. 

Princ,    sec.    574,    and    authorities  638;    Wagnon    vs.    Pease,    104    Ga, 

there  cited.  417,  30  S.  E.  Rep.  895. 
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§133b.    In  the  matter  of  trusts  and  trustees. — The  investment  of 
trust  funds. 

A  court  in  equity,  in  right  of  its  general  equity  jurisdiction, 
may  authorize  or  direct  the  investment  of  trust  funds  or  their  re- 
investment in  such  manner  as  in  its  judgment  and  discretion 
will  best  promote  the  interests  of  the  beneficiaries,  subject  only 
to  the  express  or  implied  limitations  upon  its  powers  created 
by  the  trust  itself.^'*  And  for  the  protection  and  safety  of  a 
trustee  it  is  advisable  for  him  to  apply  to  the  court  for  its  ad- 
vice and  direction,  when  any  doubt  exists  as  to  the  matter'  of 
investment,  inasmuch  as  the  order  of  the  court  will  protect  the 
trustee  from  liability  and  losses  in  reference  thereto.^'" 

The  bill  should  set  forth  all  the  facts  necessary  to  present 
to  the  court  the  nature  and  situation  of  the  trust  fund  or  prop- 
erty, and  the  advisability  of  the  proposed  investment  or  change 
of  investment,  and  if  remaindermen  are  interested,  it  must 
appear  that  their  interests  will  not  be  prejudiced  by  the  pro- 
posed investment. '"' 

§133c.     In  the  matter  of  trusts  and  trustees. — An  accounting  by 
the  trustee. 

What  has  already  been  said  ^^^  as  to  surcharging  and  falsify- 
ing the  accounts  of  fiduciaries  will  apply  to  trustees  generally, 
and  in  addition  to  what  is  there  stated  it  may  be  observed  that 
when  a  trustee  has  failed  to  settle  his  accounts,  as  he  is  required 
in  certain  cases  to  do  by  statute,^*^  and  settle  with  the  bene- 

For   the  form   of   a   bill   for   the  Asylum  vs.  Lefebre,  69  N.  H.  238, 

sale    of   the   lands   of    Infants    and  45  Atl.  Rep.  1087. 

other  persons  under   disabilities  in  3T9  Wayman  vs.  Jones,  4  Md.  Ch. 

Virginia    and    West    Virginia,    see  500;    Lowe   vs.    Protestant   Episco- 

post,   sees.   940,   941a.     As   to   sale,  pal    Church,    83    Md.    409,    35    Atl. 

lease    or    incumbrance   of   lands    of  Rep.   87. 

persons  under  disability  by  petition  sso  Crawford  vs.  Creswell,  55  Ala. 

in  West  Virginia,  see  post,  sec.  235.  407. 

3T8  Crawford     vs.      Creswell,      55  ssi  Ante,  sec.  132. 

Ala.   497;    Blake  vs.  Black,   84  Ga.  382  Code     (Va.),    1887,    Ch.    121, 

392,   U   S.  E.  Rep.  494;    Wood  vs.  sec.  2678;  Code  (W.  Va.),  1889,  Ch. 

Wood,  5  Paige  Ch.  596,  3  Law.  Ed.  87,  sec.  6. 
844,   28   Am.   Dec.   451;    Rolf,   etc., 


198  EQUITY    PROCEDURE. 

ficiary,  the  latter  may  file  his  bill  in  equity  for  an  accounting 
by  the  trustee.^*''  When  an  agency  is  of  a  fiduciary  char- 
acter, the  principal  may  sue  his  agent  in  equity  for  an  account 
of  his  agency/**  The  bill  for  an  accounting  by  the  trustee 
should  set  out  the  nature,  how  created,  and  extent  of  the  trust, 
how  the  trustee  has  conducted  himself  with  reference  to  the 
trust,  if  guilty  of  a  breach  of  the  trust,  the  fact  constituting 
such  breach  should  be  stated,  as  where  the  trust  requires  the 
keeping  of  books  of  account  and  vouchers,  a  failure  to  do  so 
should  be  averred,  the  failure  or  refusal  of  the  trustee  to  settle 
his  account  within  a  reasonable  time  prior  to  the  institution  of 
the  suit,  or  an  entire  failure  to  account,  as  the  ease  may  be,  and 
if  the  trustee  has  made  a  settlement  of  his  accounts,  and  it 
is  desired  to  contradict  such  settlement  on  the  ground  of  error 
or  mistake,  the  error  or  mistake  should  be  specifically  set  forth 
in  the  bill.^'°  If  a  discovery  is  desired,  the  matter  as  to  which 
discovery  is  sought  should  be  shown,  and  a  prayer  for  discovery 
inserted  in  the  bill.^'* 

§133d.     In  the  matter  of  trusts  and  trustees. — ^Removal  of  trust 
funds  to  another  State  or  country. 

Though  the  procedure  to  remove  trust  funds  to  another  State 
or  country  is  sometimes  regulated  by  statute,  as  in  Virginia  and 
West  Virginia  for  instance,^*'  still  equity  has  inherent  jurisdic- 
tion in  such  matters.^**  If  the  application  be  made  by  bill, 
though  it  may  be  made  by  petition,^*^  the  bill  should  show  that 

383Zatelle    vs.   Myers,    19    Gratt.  Taft   vs.    Stow,    174   Mass.    170,   54 

62;  Coflman  vs.  Langston,  21  Gratt.  N.  E.  Rep.  506;  Smith  vs.  Smith,  4 

263;    Bank   vs.  Jeffries,   21   W.  Va.  John  Ch.  281,  1  Law.  Ed.  840. 

504.  386Vilwig   vs.   li.   &   0.   Railroad 

384  Zatelle     vs.      Myers,      supra;  Co.,  79  Va.  449. 
Thornton   vs.    Thornton,    31    Gratt.  387  Post,  sees.  246-250. 

212;     Simmons     vs.     Simmons,     33  388  Linton  vs.  Shaw,  95  Ga.  684, 

Gratt.  451.  22    S.     E.    Rep.    693;     Clanton    vs. 

385  Thornton  vs.  Thornton,  supra;  Wright,  2  Tenn.  Ch.  342;  Earl  vs. 
Simmons  vs.  Simmons,  supra;  Dresser,  30  Ind.  11;  Can  vs.  Breden- 
Berkshire  vs.  Evans,  4  Leigh  233;  berg,  50  S.  0.  484,  27  S.  E.  Rep. 
Bank   vs.    Jeffries,    supra;    Preston  925. 

vs.    Stewart,    29    Gratt.    289;    Mc-  3a9  Ex  parte,   Copeland   Rice  Eq. 

Culla   vs.   Beadleston,   17   R.   I.   20;        (S.     C.)      69,     and     post,     246-250. 
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a  trustee  has  been  regularly  appointed  in  the  State  to  which 
the  funds  are  to  be  removed,  his  fitness  for  the  trust,  and  that 
he  has  given  sufficient  security  for  the  faithful  performance  of 
the  trust/'" 

§133e.     In  the  matter  of  trusts  and  trustees. — The  establishment 
^  and  enforcement  of  trusts. 

The  jurisdiction  of  a  court  of  equity  to  establish  and  enforce 
a  trust  is  ample  and  inherent."'^  It  is  important  in  a  suit  to 
establish  a  trust  that  the  bill  be  drawn  so  as  to  present  clearly 
and  distinctly  the  character  of  trust  sought  to  be  shown.""^ 
Thus,  if  a  trust  be  an  express  one,  the  facts  constituting  such  a 
trust  must  be  averred  in  the  bill,  for  if  the  evidence  should 
show  an  implied  or  constructive  trust,  there  could  be  no  re- 
covery.^'^  And  in  every  case  all  the  facts  and  circumstances 
relied  on  to  show  the  creation  of  the  trust  of  whatsoever  kind, 
should  be  alleged  in  the  bill.^"*  It  is  not  necessary  to  allege  that 
a  trust  was  created  in  writing,  so  as  to  take  the  case  out  of  the 
Statute  of  Frauds,  as  that  is  raatter  of  defense,  as  by  the  authori- 
ties is  clearly  shown ;  ^"^  and,  further,  because  no  writing  is  nec- 
essary to  create  a  trust  in  real  estate  in  the  Virginias.^^^* 

•  380  Can    vs.    Bredenberg,    supra;  Broden  vs.  Conklin,  77  Cal.  330,  19 

Cochran  vs.  Filling,  20  S.  C.  237.  Pac.    Rep.    513;    Bigelow    S).    San- 

391  Emory,  etc..  College  vs.  Shoe-  ford,  90  Mich.  657,  57  N.  W.  Rep. 
maker  College,  92  Va.  320;  Mc-  1037;  Smith  vs.  Pritchett,  98  Ala. 
Creary  vs.  Gewinner,  103  Ga.  528,  649,  13  So.  Eep.  569;  Switzer  vs. 
29  S.  E.  Rep.  960;  Nease  vs.  Cape-  Skiles,  3  Gilmer  (111.)  529,  44  Am. 
hart,  8  W.  Va.  95;  Troll  vs.  Carter,  Dec.  723;  Osborn  vs.  Endicott,  6 
15  W.  Va.  567.  Cal.  149,  65  Am.  Dee.,498. 

392  Howe  vs.  Kreling  93  Cal.  136,  S95*  At  common  law  parol  trusts 
28  Pac.  Rep.  1042;  Goodwin  vs.  in  real  estate  were  created  and  en- 
Goodwln,  69  Mo.  617.  forced,   and,   of   course,   no   written 

393  Coleman  vs.  Rarran^  43  W.  evidence  thereof  was  necessary. 
Va.  838,  28  S.  E.  Rejf.  769.  Hogg's  Eq.  Princp.  sec.  558,  citing 

394 Long  vs.   King,   117  Ala.  423,  the     following     authorities:       Cur- 

23    So.    Rep.    534;    Tyler   vs.   Dan-  rence  vs.  Ward,  43  W.  Va.  367,  27 

iel,  65  111.  316;   Bright  vs.  Bright,  S.  E.  Rep.  330;   1  Beach,  Mod.  Eq. 

132    Ind.    56,    31    N.    E.   Rep.   470;  Jur.  sec.   149,  and  Mr.  Beach  cites 

Katzer  vs.  Milwaukee,  104  Wis.  16,  numerous  authorities  to  sustain  the 

80  N.  W.  Rep.  41.  proposition  laid  down  by  him  in  his 

S96  Whiting  vs.  Gould,  2  Wis.  552 ;  Mod.    Eq.   Jur.    sec.    149.        In   the 
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The  property  as  to  which  it  is  sought  to  create  the  trust  should 
be  so  described  in  the  bill  as  to  identify  it/°?  and  if  a  tender  or 
offer  be  necessary  to  enable  the  plaintiff  to  assert  his  right,  such 
fact  must  be  alleged. *""  but  to  establish  a  constructive  trust,  an 
allegation  of  actual  fraud  is  unnecessary,  where  a  general  fidu- 


reign  of  Charles  II.  the  Statute  of 
Frauds  was  passed  by  the  English 
Parliament,  the  Seventh  section  of 
which  reads  as  follows :  "  All  dec- 
larations of  trust  and  confidences  of 
any  lands  or  tenements  shall  be 
manifested  and  proved  by  some 
writing  signed  by  the  party  to  be 
charged  therewith,  or  the  same  shall 
not  be  enforceable  in  any  court  of 
law  or  equity  in  the  territory  over 
which  the  jurisdiction  of  His  Majes- 
ty's courts  shall  extend."  This  pro- 
vision of  the  Statute  of  Frauds  has 
never  been  in  force  either  in  the 
courts  of  Virginia  or  West  Vir- 
ginia. Currence  vs.  Ward,  supra; 
Bank  of  United  States  vs.  Carring- 
ton,  7  Leigh  at  p.  576.  While  the 
above  section  of  the  English  Statute 
of  Frauds  has  been  enacted  in  many 
of  the  States  of  the  Union,  it  has 
not  been  enacted  in  the  following 
States,  besides  those  of  Virginia  and 
West  Virginia:  Texas,  North  Car- 
olina, Tennessee,  Connecticut,  Dela- 
ware and  Ohio,  in  each  of  which  a. 
parol  trust  in  real  estate  may  be 
created. 

In  Virginia  the  doctrine  of  the 
creation  of  parol  trusts  in  real  es- 
tate is  established  by  numerous  de- 
cisions of  the  courts  of  that  State. 
Walraven  vs.  Locke,  2  P.  &  H.  547 ; 
Sprinkle  vs.  Hayworth,  26  Gratt. 
39.3  ;  Hancock  vs.  Talley,  7  Va.  Law. 
Reg.  24;  Simms  vs.  Simms,  94  Va. 
580,  27  S.  E.  Rep.  436. 

In  West  Virginia  there  seems  to 
be  a  distinction  made  as  to  the  cre- 
ation of  parol  trusts  in  re.il  estate, 
although  the  late  decision  of  Cur- 


rence VB.  Ward  would  seem  to  do 
away  with  all  distinctions,  and  lay 
down  the  broad  doctrine  that  in  all 
cases  a  parol  trust  may  be  estab- 
lished in  real  estate  without  refer- 
ence to  the  character  thereof  and  the 
relation  of  the  parties  to  each  other 
in  the  conveyance.  The  distinction 
drawn  will  be  found  in  Hogg's  Eq. 
Princp.  sec.  558.  The  distinction 
here  referred  to  by  the  author  of 
Equity  Principles,  is  thus  stated: 

"  In  accordance  with  this  princi- 
ple if  a  party  obtains  a  deed  with- 
out any  consideration,  upon  a  parol 
agreement  that  he  will  hold  the 
land  in  trust  for  the  grantor,  such 
trust  will  not  be  enforced,  as  it 
would  violate  the  Statute  of  Frauds 
and  this  general  rule,  to  permit 
parol  evidence  to  establish  such  a 
trust. 

"  But  it  is  otherwise  if  the  deed  is 
obtained  without  any  consideration, 
upon  a  parol  agreement  that  the 
grantee  will  hold  the  land  in  trust 
for  third  parties.  In  such  a  case 
equity  will  enforce  the  parol  trust 
in  favor  of  the  cestui  que  trust,  as 
not  to  do  so  would  permit  the  gran- 
tee to  commit  a  fraud."  In  sup- 
port of  this  distinction  numerous 
eases  from  our  own  State  are  cited, 
among  which  are  those  of  Troll  vs. 
Carter,  15  W.  Va.  567,  and  Zane  vs. 
Fink,  IS  W.  Va.  755. 

386  Portland,  etc..  Steamboat  Co. 
vs.  Sacke,  73  Mo.  370;  Howard  vs. 
Fay,  138  Mass.  104;  Price  vs.  Bell, 
91  A)a.  180,  8  So.  Rep.  565. 

3"  Enc.  PI  Pr.,  vol.  22,  p.  128. 
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ciary  relation  exists  between  the  parties  and  is  alleged  in  the 
bill/"*  If  the  trust  be  a  stale  one,  the  facts  necessary  to  excuse 
the  apparent  laches  should  be  averred.^^^ 

§133f.  In  the  matter  of  trusts  and  trustees. — Controversies  be- 
tween trustees  and  their  beneficiaries,  and  with  third 
parties. 

In  suits  against  trustees  by  beneficiaries,  all  the  grounds  upon 
which  the  claim  to  relief  is  predicated  should  be  averred  in  the 
bill.*""  That  is,  all  the  facts  must  be  distinctly  and  specifically 
alleged.*"^  Thus,  if  it  be  sought  to  hold  a  trustee  liable  for  a 
neglect  of  duty,  a  breach  of  trust,  the  facts  constituting  such 
neglect  or  breach  must  be  set  out  in  the  bill.*"^  If  the  doing  of 
equity  on  the  part  of  a  beneficiary  be  essential  to  the  main- 
tenance of  a  suit  against  a  trustee  for  a  violation  of  his  trust,*"* 
the  fact  that  plaintiff  has  performed  such  act  must  be  set  forth 
in  the  bill.*"*  Thus,  if  a  trustee  has  become  the  purchaser  of 
the  trust  property,  and  a  suit  is  brought  to  set  the  sale  aside, 
the  bill  should  aver  an  offer  to  repay  the  money  paid  by  him  at 
such  sale.*"^  If  the  trustee  desire  to  sue  he  may  do  so  either 
at  law  or  in  equity,  according  to  the  nature  of  the  demand  of 
suit,  but  in  most  cases  the  remedy  for  the  recovery  of  the  trust 
estate,  is  by  an  action  at  law  to  enforce  payment  of  a  debt  or  the 
recovery  of  damages.*""  And  a  suit  to  enforce  a  purely  legal 
demand  should  be  brought  at  law.*"^  But  an  equitable  claim 
against  a  trust  estate  may  be  asserted  in  equity.*"* 


ass /(Jem.  •'03  Hogg's  Eq.  Princ,  sec.  60. 

399  Idem;  Hogg's  Eq.  Princ,  sec.  *»*  Gunn    vs.    Brantley,    21    Ala. 

300o.  633. 

<oo  Nichols  vs.  McCarthy,  23  Atl.  *ob  Idem. 

Rep.   93 ;    McDonald  vs.   McDonald,  ioo  Shepphard  vs.  Turpin,  3  Gratt. 

92  Ala.  537,  9  So.  Pep.  195 ;   Page  373 ;  Manett  vs.  Grucus,  8  Ala.   694 ; 

vs.   Oleott,  28   Vt.   465;   Dennis  vs.  Harper  vs.  Crawford,   13  Ohio   129. 

Dennis,     15     Md.     73;     Cooper    vs.  •'o'' Clark  vs.   Oliver,  91  Va.  421, 

Cooper,  5  N.  J.  Eq.  9.  22  S.  E.  Rep.  175. 

<oi  Idem;  McQueen  vs.  Sandel,  15  ^os  Linn    vs.     Carson,     32    Gratt. 

La.  Ann.  140.  170;  Hoskinson  vs.  Pusey,  Id.  442. 


402  Page  vs.  Oleott,  supra. 
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§133g;.    In  the  matter  of  trusts  and  trustees. — The  pursuit  of 
trust  funds  or  property. 

It  is  well  settled  that  a  bill  in  equity  may  be  maintained  by 
a  cestui  que  trust  or  trustee,  to  follow  and  recover  trust  funds 
or  property  so  long  as  they  may  be  identified.  *°°  But  such  a 
bill  cannot  be  maintained  against  a  bona  fide  purchaser  for 
value  without  notice.*^"  To  such  a  bill  all  persons  through 
whose  hands  the  property  has  wrongfully  passed  are  proper  par- 
ties.^^^  The  bill  must  allege  notice  on  the  part  of  the  purchaser 
at  the  time  of  the  purchase,  or  before  the  payment  of  the  con- 
sideration therefor,*^^  and  where  the  property  or  funds  have 
passed  through  the  hands  of  several  persons,  notice  to  each  must 
be  averred.*"^^  The  bill  should  aver  the  necessary  facts  from 
which  it  -will  appear  that  the  funds  are  trust  funds,*^*  and  if 
the  form  of  the  property  has  been  changed  by  investment  in 
other  property,  it  must  be  alleged  that  it  was  bought  and  paid 
for  with  trust  funds, *^''  and  that  the  property  or  funds  were  dis- 
posed of  in  violation  of  the  trust.*" 

409  Hogg's  Eq.  Princ.  sec.  574,  Eng.  Enc.  Law,  62;  2  Lewis,  Trusts, 
and  the  cases  there  cited.  In  Orbe  p.  859;  Bisp.  Eq.,  sees.  83,  319; 
vs.  Coapstick,  136  Ind.  313,  36  N.  Adams  Eq.  149;  Story  Eq.  Jur., 
E.  Rep.  278,  the  Court  in  the  course  see.  1259 ;  Bundy  vs.  Town  of  Mon- 
of  its  opinion  says:  "Where  the  ticello,  84  Ind.  119;  Boyer  vs.  Lib- 
property  of  a  cestui  que  trust  has  ey,  88  Ind.  235;  Riehl  vs.  Assn., 
been  wrongfully  converted  into  an-  104  Ind.  70,  3  N.  E.  633." 
other    species    of    property,    if    its  ^lo  Idem. 

identity   can  be  traced,   it  will   be  *ii  22  Enc.  PI.  Pr.  199,  200,  citing 

held,  in  its  new  form,  liable  to  the  King  vs.  King,  45  Ga.  644 ;  Chicago, 

rights  of  the  original  owner.     The  etc..  Bridge  Co.  vs.  Fowler,  55  Kan. 

rule  is  elementary  that  if  any  prop-  17. 

erty,  in  its  original  form  and  state,  412  Coryell  vs.  Klehin,  157  111.  462, 

is  covered  with  a  trust  in  favor  of  41   N.  E.   Rep.   864;   Orb.  vs.  Coap- 

the    principal,    no    change    of    that  stick,  136  Ind.  313,  36  N.  E.  Rep. 

state  and  form  can  divest  it  of  such  278. 

trust,   or  give  the  agent  or  trustee  413  Coryell  vs.  Klehin,  supra. 

converting  it,   or  those  who   repre-  414  22    Enc.    PI.    Pr.    200,    citing 

sent  him  in  right,  any  more  valid  Hopkins  vs.  Burr,  24  Colo.  502. 

claim  in  respect  to  it  than  they,  re-  4i6  Idem,  citing  Danforth  vs.  Her- 

spectively,  had  before  such  change.  bert,  33  Ala.  497. 

The  rule  applies  to  all  trust  prop-  410  Idem,  citing  McQueen  vs.  San- 

erty  in  the  hands  of  volunteers  and  del,  13  La.  Ann.  146.     See  Orb  vs. 

persons  taking  it  with  notice  of  the  Coapstick,  supra. 
character  of  the  fund.     10  Am.  and 
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§133Ii.    In  matters  of  usury. 

Independent  of  the  statutory  provisions  of  the  States  of  Vir- 
ginia *"  and  West  Virginia  *^^  as  to  loans  generally  and  as  to 
enjoining  trust  sales  because  of  the  taint  of  usury  in  the  trust 
debt,  there  is  an  inherent  power  in  a  court  of  equity  to  relieve 
against  usury.*^°  If  suit  be  brought  under  the  provisions  of 
the  statute,*^"  as  for  relief  on  account  of  money  not  yet  paid  on 
a  usurious  eontract/^^  the  bill  need  not  contain  a  special  prayer 
for  the  relief  provided  by  statute,  nor  need  the  bill  contain  an 
offer  to  return  the  principal  money  borrowed.*^^  But  the  bill 
should  be  so  drawn  as  to  put  the  question  of  usury  directly  in 


§134.     In  the  matter  of  wills  (contest  of), 

A  bill  for  the  contest  of  a  will  must  be  framed  as  any  other 
bill  in  equity  would  be  framed,  except  that  it  must  be  confined 
in  its  aim  and  object  to  the  specific  relief  contemplated  by  the 
statute  —  namely,  the  determination  by  a  jury,  on  an  issue  to 
be  directed  and  tried,  of  the  validity  or  invalidity  of  the  testa- 
mentary paper  which  is  drawn  in  question ;  *^*  and  where  a  will 
has  been  admitted  to  probate,  and  a  person  interested  appears 
within  the  proper  time  and  files  a  bill  to  contest  it,  it  is  suffi- 
cient in  such  bill  to  aver  in  general  terms  that  such  writing  is 
not  the  will  of  the  decedent.*^°    If  it  is  desired  to  set  out  specif- 

4"  Code,  1887,  Ch.  130,  sec.  2822.  his     opinion,     Baldwin,     J.,     says: 

*i8  Code,  1899,  Ch.  96,  sec.  7.  "  Upon  the  whole  I  cannot  perceive 

*i»  Davis  vs.  Deming,   12  W.  Va.  the  propriety  of  requiring  the  plain- 

246.  tiff  to  do  more  in  his  bill   (besides 

420  Code,    W.   Va.,    1899,    Ch.   96,  shewing  his  interest  in  the  subject 

sec.  7;   Code  of  Va.,  1887,  Ch.  130,  and  making  the  necessary  parties) 

sec.  2822.  than  to  '  contest  the  validity  of  the 

*2i  Davis  vs.  Deming,  supra.  will,'  by  averring  in  general  terms 

*22  Idem.  that  it  is  not  the  last  will  and  tes- 

423  Bloss  vs.  Hull,  27  W.  Va.  503 ;  tament  of  the  alleged  testator,  or. 
Brown  vs.  Toell,  5  Rand.  543.  at  his  election,  by  a  brief  statement 

424  Connolly     vs.      Connolly,      32  of  his  grounds  of  objection  thereto, 
Gratt.  657.  the  briefer  the  better  upon  a  mixed 

425Malone'3   Adm'r  vs.   Hobbs,    1       question  of  law  and  fact,  which  it 
Rob.    (Va.)    346.     In  the  course  of      is  not  the  province  of  the  court  to 
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ically  the  grounds  of  contest,  as  for  instance  undue  influence, 
the  naming  of  the  party  by  whom  committed  and  the  fact  that 
it  was  exercised  upon'  the  testator  is  sufficient,  without  stating 
the  means  by  which  such  influence  was  exerted  or  acquired.*^" 

§135.     The  bill  may  be  framed  with  a  double  aspect. 

A  bill  may  be  framed  with  a  double  aspect,  and  ask  relief  in 
the  alternative,  but  the  states  of  facts  upon  which  such  relief  is 
prayed  must  not  be  inconsistent.^^'  The  bill  may  state  facts 
of  a  different  nature  so  they  be  consistent  with  each  other ;  "^ 
and  the  bill  may  present  different  views  of  the  same  collocation 
of  f  acts."' 

"V\1iere  the  plaintiff  is  in  doubt  as  to  whether  he  is  entitled 
to  one  kind  of  relief  or  another  on  the  facts  that  arise  in  his 
case,  the  bill  should  be  framed  with  a  double  aspect ;  *^°  or  where 
a  plaintiff  is  entitled  to  relief  of  some  kind,  if  the  nature  of  the 
relief  to  which  he  is  entitled  depends  upon  the  existence  or  non- 
existence of  a  particular  fact  or  circumstance  which  is  not 
within  his  knowledge,  but  which  is  known  to  the  defendant,  he 
may  allege  his  ignorance  as  to  such  fact,  and  call  for  a  discovery 
thereof,  and  in  such  case  he  may  frame  his  bill  in  the  altej'na- 
tive  as  well  as  its  prayer,  so  as  to  obtain  the  proper  relief,  ac- 
cording as  the  fact  may  appear  at  the  hearing  of  the  cause. *^^ 

§136.     The  bill  must  not  be  multifarious. 

Courts  of  equity  have  declined  to  announce  a  general  rule  ap- 
plicable to  all  cases  of  multifariousness,*'^  being  guided  by  con- 
separate,  and  which  must  be  sub-  cer,  40  W.  Va.  699,  21  S.  E.  Rep. 
mitted  in  general  terms  to  the  de-       769. 

cision    of    the    jury."     This    doubt-  *-s  Zell  Guano  Co.  vs.  Heatherly, 

less   would   be   a    sufficient   bill    in      supra. 

West     Virginia.     See     Dower     vs.  *2o  Snyder  vs.  Grandstaflf,  96  Va. 

Church,  21  W.  Va.  at  p.  45.  473,  31  S.  E.  Rep.  647,  70  Am.  St. 

420Cogbill  vs.  Kennedy,   119  Ala.       Rep.  863. 
641,  24  So.  Rep.  459.  *so  l  Beach  Mod.  Eq.  Pr.,  sec.  114. 

*27  Zell  Guano  Co.  vs.  Heatherly,  *3i  Lloyd    vs.    Brewster,    4    Paige 

38  W.  Va.  409,  18  S.  E.  Rep.  611,  Ch.  (N,  Y.)  537,  3  Law.  Ed.  551,  27 
syl.  2;  U.  S.  Blowpipe  Co.  vs.  Spen-       Am.   Dec.   88. 

4,-!2Sf,o-nr    vs.    Parish,    20    Cr-itt. 
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siderations  of  convenience  in  each  particular  case  rather  than 
by  any  absolute  rule.*^^  But  there  are  certain  cardinal  prin- 
ciples which  have  been  established  by  repeated  and  numberless 
decisions  in  the  courts  of  equity,  and,  if  borne  in  mind,  it  will 
seldom,  if  ever,  be  found  difficult  to  determine  whether  multi- 
fariousness exists  in  the  particular  case.*^*  As  to  what  these 
principles  are,  all  the  adjudged  cases  agree. *^^     From  the  nu- 


679;  Hill  vs.  Hill,  79  Va.  592; 
Alexander  vs.  Alexander,  85  Va. 
363,  7  S.  E.  Rep.  335. 

*3sHill  vs.  Hill,  supra;  Almond 
va.  Wilson^  75  Va.  613;  Alexander 
vs.  Alexander, .  SMjjra. 

*34  Alexander  vs.  Alexander,  su- 
pra. 

*35  The  courts  in  the  following 
cases,  not  departing  from  these 
principles,  hold  the  bills  therein 
not  to  be  multifarious:  Arnold  vs. 
Arnold,  11  W.  Va.  455;  Dean  vs. 
Phillips,  5  W.  Va.  168;  Shaffer  vs. 
O'Brien,  31  W.  Va.  601;  Smith  vs. 
McLain,  11  W.  Va.  654;  Jones  vs. 
Eeid,  12  W.  Va.  350;  29  Am.  Rep. 
455;  Smith  vs.  Fatten,  12  W.  Va. 
541 ;  Anderson  vs.  Piercy,  20  W.  Va. 
282;  Carskadon  vs.  Minke  26  W. 
Va.  729;  Stewart  vs.  Stewart,  27 
W.  Va.  167;  Crumlish  vs.  Railroad 
Co.  28  W.  Va.  623 ;  Korne  vs.  Korne, 
30  W.  Va.  1;  Pyles  vs.  Furniture 
Co.,  30  W.  Va.  123;  Nulton  vs. 
Isaacs,  30  Gratt.  726;  Batehelder 
vs.  White,  80  Va.  103;  Common- 
wealth vs.  Drake,  81  Va.  305; 
Thomas  vs.  Salman,  87  Va.  687; 
13  S.  E.  Rep.  146;  Nunnally 
TS.  Strause,  94  Va.  255,  26  S. 
E.  Rep.  580;  Haskin  Wood- Vul- 
canising Co.  vs.  Cleveland  Ship- 
building Co.,  94  Va.  439,  26  S.  E. 
Rep.  878;  Withers  vs.  Sims,  80  Va. 
651;  Turk  vs.  Havener,  49  W.  Va. 
204,  38  S.  E.  Rep.  476 ;  Snavely  vs. 
Harkrader,   29   Gratt.   112;   Jordan 


vs.  Liggan,  95  Va.  619,  29  S.  E.  Rep. 
330;  Fellows  vs.  Fellows,  4  Cowen 
682,  15  Am.  Dee.  412,  and  note 
427-43b.  The  courts  in  the  follow- 
ing cases,  not  departing  from  these 
principles,  hold  the  bills  therein  to  i 
be  multifarious;  Shaffer  va.  Fetty, 
30  W.  Va.  248;  Crickard  vs.  Crouch, 
41  W.  Va.  503,  23  S.  E.  Rep.  727; 
Moore  vs.  McNutt,  41  W.  Va.  695, 
24  S.  E.  Rep.  682;  Swift  va.  Eck- 
ford,  6  Paige  Ch.  22,  3  L.  Ed.  882; 
Dunn  vs.  Dunn  et  al.,  26  Gratt.  291; 
Wells  vs.  Sewell  Point  Guano  Co., 
89  Va.  708,  17  S.  E.  Rep.  2;  Buffalo 
vs.  Town  of  Pocahontas,  85  Va.  225, 
7  S.  E.  Rep.  238;  Washington  City 
Sav.  Bank  vs.  Thornton,  83  Va.  157, 
2  S.  E.  Rep.  193 ;  Sadler  vs.  White- 
hurat,  83  Va.  46,  1  S.  E.  Rep.  410. 
In  the  case  of  Nunnally  vs. 
Strause,  supra,  Harrison,  J.,  in  his 
opinion  holding  the  bill  in  that  case 
not  to  be  multifarious,  said : 
"  Whether  or  not  a  bill  is  multi- 
farious depends,  it  is  said,  upon  its 
allegations,  and  not  upon  its  prayer. 
No  reason  is  perceived  why,  under 
this  bill,  the  court  cannot  con- 
veniently ascertain  the  rights  of  all 
parties,  plaintiffs,  and  defendants, 
and  administer  justice  between  them 
according  to  the  very  right  of  the 
case.  The  plaintiffs  have  a  common 
interest  in  the  subject-matter  of 
the  suit,  and  the  defendants  have  a 
co-extensive  common  interest  and 
liability.  The  litigation  grows  out 
of  one  and  the  same  transaction,  all 
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merous  decisions  relating  to  this  matter,  a  few  of  which  are 
cited  in  the  footnotes,  the  following  rules  or  principles  may  be 
safely  declared  to  govern  in  questions  of  this  character : 

1.  A  bill  will  always  be  deemed  multifarious  where  several 
matters  joined  in  the  bill  against  one  defendant  are  so  entirely 
distinct  and  independent  of  each  other  that  the  defendant  wiU 
be  compelled  to  unite  in  his  answer  and  defense  different  mat- 
ters wholly  unconnected  with  each  other,  and  as  a  consequence 
the  proofs  applicable  to  each  would  be  apt  to  be  confounded  with 
each  other,  and  great  delay  might  be  occasioned  respecting  mat- 
ters ripe  for  hearing  by  waiting  for  proofs  as  to  some  other 
matter  not  ready  for  hearing. 

2.  It  will  be  treated  as  multifarious  where  there  is  a  demand 
of  several  matters  of  a  wholly  *^°*  distinct  and  independent 
nature,  in  the  same  bill,  rendering  the  proceedings  oppressive 
because  it  would  tend  to  load  each  defendant  vsdth  an  unneces- 


the  defendants  are  interested  in  the 
claim  of  right  and  the  relief  asked 
for  in  relation  to  each  is  of  the 
same  general  character.  It  is  true, 
the  right  of  the  plaintiffs  to  recover 
is  placed  by  the  bill  upon  several 
grounds, —  all,  however,  relating  to 
the  same  subject-matter;  and  the 
prayer  is  for  relief  in  the  alterna- 
tive aspects  presented  by  the  bill, 
according  as  the  court  may  think 
just  and  right.  There  can  be  but 
one  satisfaction  of  the  plaintiffs' 
claim,  under  the  bill,  and  the  de- 
fendants are  given  plainly  to  under- 
stand the  case  they  have  to  meet. 
The  defendants  can  suffer  no  possi- 
ble disadvantages  from  the  frame  of 
the  bill,  and  a.  number  of  suits  may 
be  avoided  by  the  proceeding  being 
in  its  present  form." 

<3o»  It  is  a  general  rule  of  chan- 
cery pleading  that  a  party  will  not 
be  permitted  to  embrace  in  the  same 
bill  distinct  and  separate  causes  of 
action,  but,  to  come  within  the  rule, 
the  causes  must  lie  wholly  distinct. 


and  each  cause,  as  stated,  must  be 
sufficient  to  sustain  a  biU.  The 
courts,  however,  have  found  it  im- 
practicable to  lay  down  any  fixed 
rule  applicable  to  all  cases,  but, 
where  the  matters  in  controversy  are 
not  absolutely  independent  of  each 
other,  they  consider  what  is  just 
and  convenient  in  the  particular 
case;  and  if  it  will  be  more  con- 
venient to  litigate  and  dispose  of 
the  matter  in  controversy  in  one 
suit,  and  this  can  be  done  without 
injustice  to  any  party,  the  objec- 
tion of  multifariousness  will  not 
prevail.  Story  Eq.  PI.,  sec.  530; 
Segar  vs.  Parrish,  20  Gratt.  672; 
Hill's  Adm'r  vs.  Hill,  79  Va.  592; 
School  Board  of  Albemarle  Co.  vs. 
Parish's  Adm'r,  92  Va.  156,  23  S. 
E.  Rep.  221 ;  Spooner's  Adm'r  vs. 
Hilbish's  Ex'r,  92  Va.  333,  23  S.  E. 
Rep.  751;  and  Staude  vs.  Keck,  92 
Va.  544,  24  S.  E.  Rep.  227.  In  the 
opinion  of  the  court  in  Dillard  vs. 
Dillard,  97  Va.  434,  34  S.  E.  Rep. 
60. 
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sary  burden  of  costs  by  swelling  the  pleadings  with  the  stater 
ment  of  the  several  claims  of  the  other  defendant  or  defendants, 
with  which  he  has  no  connection. 

3.  A  bill  against  two  or  more  defendant's  will  be  regarded  as 
multifarious  which  also  embodies  a  separate  and  distinct  claim 
against  one  of  the  defendants  only. 

4.  A  bill  will  not  usually  be  regarded  as  multifarious  where 
the  matters  joined  in  the  bill,  though  distinct,  are  not  absolutely 
independent  of  each  other,  and  it  will  be  more  convenient  to  dis- 
pose of  them  in  one  suit. 

5.  A  bill  against  several  defendants  who  have  a  common  in- 
terest centering  in  one  point  will  not  be  held  multifarious. 

6.  A  blending  of  two  causes  of  action  in  the  same  bill,  one 
of  which  is  of  equitable  cognizance  and  the  other  legal,  will 
not  render  the  bill  multifarious,  as  the  latter  will  be  treated  as 
mere  surplusage  and  stricken  from  the  bill  and  the  cause  re- 
tained as  to  the  equitable  ground  of  suit. 

To  render  a  bill  multifarious  because  it  unites  two  grounds 
of  suit  against  the  same  defendant  or  defendants  in  one  bill,  two 
things  must  concur,  first,  the  different  grounds  of  suit  must  be 
wholly  distinct  from  each  other;  secondly,  each  ground,  as 
stated  in  the  bill,  must  be  sufficient  within  itself  as  a  subject  of 
equity  jurisdiction.*^"  So  that  if,  upon  the  allegations  of  the 
bill,  each  cannot  stand  alone  as  a  ground  of  equitable  cog- 
nizance, the  charge  of  multifariousness  cannot  be  sustained.*^' 
So  if  the  relief  sought  upon  one  ground,  distinct  and  independ- 
ent of  the  other,  is  such  that  a  court  of  equity  cannot  grant, 
either  for  want  of  jurisdiction,  or  because  of  the  form  in  which 
it  is  sought,  this  latter  will  be  treated  as  a  nullity;  and  the 
court  may  proceed  to  act  upon  that  ground  of  suit  contained  in 
the  bill  which  is  well  stated.*^* 

The  objection  of  multifariousness  in  a  bill  may  be  disre- 
garded except  in  plain  cases,  whereby  the  administration  of  jus- 
tice will  be  furthered  and  multiplicity  of  suits  avoided.*" 

*3«  Snjtvely     vs.     Harkrader,     29  *ss  Idem.     See   Smith  vs.   Patten, 

Gratt.  112,  126.  8  W.  Va.  541. 

*3'  Idem.  •'39  Johnson  vs.  Sanger,  49  W.  Va. 

405,  38  S.  E.  Rep.  645. 
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§136a.    Illustrations  of  bills  not  multifarious. 


In  illustration  of  the  principles  already  announced/*"  it  may 
be  stated  that  it  is  well  settled  practice  for  a  judgment  creditor 
to  unite  in  one  bill  any  number  of  purchasers  claiming  differ- 
ent parcels  of  land  by  separate  and  distinct  alienations.**^ 
Thus,  when  the  bill  is  against  fraudulent  alienees,  the  matter 
in  litigation  is  the  fraud  charged  in  the  management  and  dis- 
position of  the  debtor's  property,  and  in  this  charge  all  the  de- 
fendants are  interested,  though  in  different  degrees  and  propor- 
tions.**^ So  a  bill  by  a  creditor  of  a  decedent  to  settle  the 
estate  and  the  accounts  of  the  administrator,  and  to  charge  him 
with  a  devastavit  and  to  have  a  personal  decree  against  the  ad- 
ministrator, and  to  subject  lands  owned  by  the  decedent  at  his 
death,  and  to  follow  such  lands  into  the  hands  of  a  grantee  of 
the  heirs  or  devisees,  and  set  aside  their  conveyances  to  such 


**o  Ante,  sec.  136. 

*4i  Almond  vs.  Wilson,  15,  Va. 
623. 

**2  Almond  vs.   Wilson,  supra. 

In  the  course  of  his  opinion  in 
Almond  vs.  Wilson,  Staples,  J., 
says :  "  It  has  been  well  said  if 
all  the  parties  to  a  fraudulent  trans- 
action cannot  be  called  to  account 
in  one  suit,  it  is  in  the  power  of  a 
dishonest  debtor  by  a  distribution 
of  his  property  in  minute  portions 
among  his  relations  and  friends,  to 
defraud  his  own  creditors  and  set 
them  at  defiance  with  impunity. 
The  expense  and  delay  of  separate 
.suits  will  render  their  prosecution 
more  than  useless  for  all  purposes 
of  indemnity  and  relief.  If  the 
creditor  is  required  to  file  a  separate 
bill  against  each  alienee,  it  will  be 
productive  of  all  the  mischief  and 
oppression  attending  a  multiplicity 
of  suits.  He  may  obtain  satisfac- 
tion from  some  of  the  alienees,  thus 
rendering  a  prosecution  of  the  suits 
against  the  others  unnecessary  and 
improper.     If  he  should  happen  to 


err  on  the  other  side  and  sue  only 
part,  he  may  bring  in  persons 
against  whom  no  charge  can  be  sup- 
ported as  to  whom  the  bill  will  be 
dismissed  with  costs,  and  after 
ye^rs  of  fruitless  litigation  the 
creditor  must  commence  anew  his 
pursuit  of  property  which  has  been 
in  the  meantime  wasted  and  de- 
stroyed with  all  the  attending  em- 
barrassment resulting  from  the 
death  of  witnesses  and  the  loss  of 
testimony.  On  the  other  hand,  the 
inconvenience  of  uniting  all  the 
alienees  in  one  suit  will  be  compara- 
tively trivial,  for  the  court  may 
adapt  its  decrees  to  the  proofs 
against  each  and  apportion  the 
costs  as  may  be  just  and  expedient. 
This  view  is  fully  sustained  by  the 
authorities.  Bump  on  Fraudulent 
Conveyances,  p.  637,  and  cases  there 
cited;  Fellows  vs.  Fellows,  4  Cowen 
682 ;  Brinkerhoff  vs.  Brown,  6  John. 
Ch.  R.  139;  Jones'  Ex'r  vs.  Clark, 
25  Gratt.  642;  Boyden  vs.  Lancas- 
ter, 2  Patton  and  Heath  198." 
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third  party  for  fraud  or  other  legal  ground,  is  not  multifari- 
ous."" 

"  Infants  by  their  next  friend  file  their  bill  against  their 
guardians,  first  to  surcharge  and  falsify  the  settled  account  of 
their  guardian,  and  to  have  him  removed;  and  second,  to  have 
a  sale  of  their  lands.  The  guardian  demurs  to  the  bill,  on  the 
ground  that  it  is  multifarious  ■ —  Held,  that,  as  the  court  can- 
not sell  the  infants'  land  on  a  bill  filed  by  them,  and  no  relief 
on  that  part  of  the  bill  can  be  given,  the  court  will  consider  the 
case  as  if  that  part  of  the  bill  was  not  in  it ;  and  the  demurrer 
was  properly  overruled."  "***  And  "  a  bill  brought  to  obtain  a 
construction  of  a  will  and  the  recovery  of  property  held  by  sev- 
eral persons  by  titles  derived  under  the  same  will,  is  not  multi- 
farious." **^  So  "where  the  ultimate  and  prime  object  of  a 
bill  is  the  foreclosure  of  a  mortgage,  the  fact  that  th-e  bill  seeks 
the  additional  relief  of  the  correction  of  the  description  of  the 
land  conveyed  by  the  mortgage,  so  as  to  conform  to  the  inten- 
tion of  the  parties,  does  not  render  such  bill  multifarious."  "*' 
So  a  bill  stating  the  existence  of  a  partnership,  a  conveyance  by 
one  partner  to  the  other  of  his  interest  in  partnership  land, 
with  the  understanding 'that  it  should  be  reconveyed  on  the  ad- 
justment of  partnership  affairs,  a  joint  use  and  occupation 
thereof  after  the  conveyance,  the  acknowledgement  by  the 
grantee  of  the  joint  ownership,  his  death,  and  that  his  devisee 
clairas  to  own  the  land  absolutely,  and  asking  for  a  partition  or 
a  sale  and  division  of  the  proceeds,  does  not  improperly  join 
several  causes  of  action,  as  all  are  "  connected  with  the  same  sub- 
ject of  action."  ^" 

"  A  bill  by  creditors  of  a  corporation  against  the  corporation, 
its  ofiicers  and  stockholders,  alleged  that  plaintiffs,  relying  on 
the  company's  representations  that  its  necessary  capital  stock 
had  been  subscribed,  sold  land  to  it,  and,  at  its  request,  conveyed 
the  same  to  S.,  an  incorporator,  who  transferred  it  to  the  com- 
pany in  consideration  of  the  discharge  of  his  subscription,  and 

4<3  Turk  vs.  Hevener,  supra.  448  District  Grand  Lodge  vs.  Marx, 

444  Snavely  vs.  Harkrader,  supra.       (Ala.),  30  So.  Rep.  870. 
446  Withers  vs.  Sims,  supra.  447  Jones  vs.  Smith,  31  S.  C.  527, 

10  S.  E.  Eep.  340. 
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the  payment  to  him  of  a  sum  secured  by  mortgage  on  the  prop- 
erty, that  S.,  who  was  then  insolvent,  and  still  is,  subscribed 
for  3,350  shares,  in  secret  trust  for  himself  and  the  other  in- 
corporators, who  were  and  are  insolvent ;  that  the  whole  scheme 
was  fraudulently  designed  to  shield  the  solvent  incorporators; 
that  the  officers  were  guilty  of  fraud  in  not  collecting  the  sub- 
scriptions, and  that  the  corporation  had  been  abandoned,  and 
was  insolvent  unless  said  subscriptions  were  collected.  Com- 
plainants prayed  that  S.  be  declared  a  trustee  for  himself  and 
the  other  incorporators  in  his  subscription,  and  that  the  court 
would  require  said  incorporators  to  pay  the  same;  or,  if  the 
court  should  consider  that  the  directors,  by  their  fraud,  were 
personally  liable,  it  would  decree  against  them,  as  well  as  the 
corporation,  in  favor  of  complainants  and  other  creditors;  or, 
if  the  whole  scheme  was  a  fraud,  that  said  incorporation  should 
be  disregarded,  and  the  incorporation  held  directly  liable,  etc 
Held,  that  the  bill  was  not  multifarious."  **^  And  "  a  bill  at- 
tacking a  deed  of  trust  to  secure  creditors,  fi.led  against  the 
grantors,  the  trustee,  and  the  secured  creditors,  alleged  as  the 
principal  ground  of  attack  that  the  deed  conferred  on  the  trus- 
tee a  power  inconsistent  with  his  duty  to  the  creditors  secured, 
and  adequate  to  the  complete  defeat  of  the  trust.  It  also  al- 
leged that  immediately  prior  to  the  assignment,  the  grantors 
were  engaged  in  business  with  C,  in  which  they  were  trading 
as  C.  &  Co. ;  that  they  sold  their  interest  to  C.  for  a  large  sum, 
which  they  did  not  apply  on  their  debts,  but  put  out  of  reach 
of  complainants ;  that  there  was  secured  to  C.  &  Co.  a  certain 
sum,  which  said  debt  complainants  charge  had  no  existence  in 
fact ;  and  that  there  might  be  other  debts  preferred  in  said  deed 
which  did  not  exist.  Held,  that  the  latter  allegations  amounted 
merely  to  an  allegation  that  C.  &  Co.'s  debt  was  fraudulent 
and  the  bill  was  not  multifarious  because  of  them."  **°  And 
in  a  suit  in  which  a  creditor's  bill  was  for  the  purpose  of  reach- 
ing the  interest  of  the  beneficiary  under  a  trust  deed,  though 
the  deed  recited  that  the  interest  of  the  beneficiary  should  not 
be  subject  to  his  debts,  an  amended  bill  was  filed,  which  al- 

*48  Nunnally  vs.  Strause  supra.  **s  Jordan   vs.   Liggan.    supra. 
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leged  the  original  conveyance  of  the  property  from  the  bene- 
ficiary to  his  wife  and  from  the  wife  to  the  trustee,  and  alleged 
that  such  conveyances  were  for  the  purpose  of  defrauding  the 
beneficiary's  creditors,  and  that  the  interest  of  the  beneficiary 
was  subject  to  his  debts.  Held,  that  the  bill  was  not  multi- 
farious, as  being  an  attempt  to  set  the  deeds  aside,  as  well  as 
to  subject  the  interest  of  the  beneficiary  to  the  payment  of  his 
debts,  but  was  only  for  the  purpose  of  obtaining  the  latter  re- 
lief."^" 


♦60  Hutchinson  vs.  Maxwell,  

Va.  ,  40  S.  E.  Rep.  655. 

"  S.  A.,  of  Wetzel  county,  by  six 
several  deieds  executed  and  acknowl- 
edged by  him  at  the  same  time  and 
before  the  same  justice,  conveyed 
six  parcels  of  land  in  Marshall 
county  to  six  of  his  children  under 
such  circumstances  as  constitute  one 
act  and  transaction.  About  ten 
days  afterwards  S.  A.  died.  Short- 
ly afterwards  four  other  children 
and  legal  heirs  of  said  S.  A.  filed 
their  bill  against  said  six  grantees 
jointly,  to  set  aside  said  deeds,  sub- 
stantially upon  the  ground,  that  S. 
A.  was,  at  the  time  said  deeds  were 
made,  not  of  sound  mind  and  men- 
tally incompetent,  at  the  time  said 
deeds  were  executed  and  acknowl- 
edged, to  make  the  said  deeds;  and 
that  they  were  obtained  from  said 
S.  A.  fraudulently  and  by  undue  in- 
fluence, and  were  not  his  deeds. 
Upon  demurrer  to  the  bill  the  Cir- 
cuit Court  overruled  the  demurrer. 
Held,  that  said  bill  is  not  multi- 
farious; and  that  the  court  did  not 
err  in  overruling  the  said  de- 
murrer." Arnold  vs.  Arnold,  11  W. 
Va.  449. 

■  Where  a  party  files  a  bill  for 
the  purpose  of  recovering  a  claim 
against  the  estate  of  a  testator  for 
her  separate  earnings,  while  the 
wife  of  such  testator,  and  also  prays 
an  issue  devisavit  vel  non,  to  con- 


test the  validity  of  the  will;  as 
both  subjects  are  not  within  the 
jurisdiction  of  a  court  of  equity, 
as  such,  the  bill  is  not  multifari- 
ous and  the  party  may  abandon  her 
right  to  contest  the  validity  of  the 
will,  and  proceed  to  establish  her 
claim  against  the  estate ;  but  in  such 
case  the  bill  should  be  dismissed  as 
to  all  the  defendants,  except  the 
personal  representative  of  the  es- 
tate of  the  testator."  Jones  vs. 
Eeid,  12  W.  Va.  350. 

"  A  bill  brought  by  residuary 
legatees  is  not  multifarious,  which 
seeks  the  settlement  by  an  executor 
of  a  father  of  his  estate  and  also 
of  the  mother's  estate;  where  by  the 
agreement  of  the  parties  interested 
the  executor  of  the  father  had 
agreed  likewise  to  act  as  executor 
de  son  tort  of  the  mother  and  dis- 
tribute the  estate  of  the  mother 
after  the  payment  of  her  debts  in 
the  same  manner  and  to  the  same 
parties,  to  whom  the  father's  estate 
was  to  be  distributed,  the  two  es- 
tates being  so  mingled,  as  to  make 
their  separation  difficult."  Ander- 
son vs.  Piercy,  20  W.  Va.  282. 

"  A  complaint  by  creditors  of  a 
corporation  alleging  that  its  officers 
and  directors  had  wasted  and  mis- 
applied its  assets,  and  had  trans- 
ferred and  removed  such  assets  be- 
yon  the  reach  of  the  creditors,  with- 
out  consideration    leaving  the    cor- 
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A  bill  by  an  administrator,  in  his  fiduciary  capacity  and  as 
creditor  of  the  estate,  to  collect  a  policy  on  his  decedent's  life, 


poration  insolvent,  and  asking  that 
such  transfers  be  set  aside,  and  that 
an  accounting  by  such  officers  be 
had,  and  for  judgments  against  the 
corporation  in  favor  of  the  credit- 
ors is  not  multifarious,  but  states 
a  single  cause  of  action  to  compel 
the  officers  to  account  for  their  con- 
duct, and  disposition  of  the  cor- 
porate funds,  though  different  kinds 
of  relief  are  sought."  South  Bend 
Chilled-Plow  Co.  vs.  George  C.  Cribb 
Co.,  105  Wis.  443,  81  N.  W.  Rep. 
675. 

A  bill  which  asks  both  for  the  per- 
petuation of  testimony  in  regard  to 
a  title  and  for  a  removal  of  a  cloud 
thereon  is  not  multifarious.  Cle- 
land  vs.  Casgrain,  92  Mich.  139,  52 
N.  W.  Rep.  460. 

A  bill  to  foreclose  four  distinct 
mortgages  of  diflFerent  dates,  all  of 
which  were  given  by  the  same  per- 
son, and  are  owned  by  complainant, 
though  they  contain  different  excep- 
tions in  favor  of  a  number  of  differ- 
ent persons,  lessees  and  grantees, 
all  of  whom  are  made  defendants, 
together  with  others  claiming  inter- 
terests  in  the  land,  personal  judg- 
ment being  asked  only  against  the 
mortgagor,  is  not  multifarious.  Tor- 
rent vs.  Hamilton,  95  Mich.  159,  54 
N.  W.  634. 

Allegations  against  one  defendant, 
when  several  are  joined,  which,  if 
proved,  would  not  show  a  cause  of 
action  against  the  defendant,  do  not 
make  a  complaint  demurrable  as 
joining  several  distinct  causes  of  ac- 
tion. Patten  Paper  Co.  vs.  Kaukau- 
na  Water  Power  Co.  70  Wis.  659,  35 
N.  W.  Rep.  737. 

A  complaint  in  an  action  by  all 
the  legatees  under  a  will,  praying 
that  plaintiffs'  rights  to  the  full  leg- 


acies given  them  by  the  will,  be 
established,  notwithstanding  a  part 
payment  of  such  lagacies,  for  which 
plaintiffs  had  given  a  receipt  in  full, 
is  not  multifarious,  since  each  lega- 
tee is  entitled  to  the  same  identical 
relief.  Catlin  vs.  Wheeler,  49  Wis. 
507,  5  N.  W.  Rep.  935. 

A  bill  by  independent  mill  owners, 
who  derive  water  from  the  same 
dam,  to  restrain  the  operation  of  a 
dam  above,  which  obstructs  their 
right  of  flowage,  is  not  multifarious. 
Cornwell  Manuf'g  Co.  vs.  Swift,  89 
Mich.  503,  50  N.  W.  Rep.  1001. 

A  bill  to  set  aside  a  conveyance 
made  by  an  insane  person,  and  to 
vacate  various  mortgages  given  by 
the  grantee,  is  not  multifarious  in 
impleading  mortgagees  who  have 
diverse  interests,  if  the  question  of 
sanity  is  decisive  in  all  cases.  Rog- 
ers vs.  Blaekwell,  49  Mich.  192,  13 
N.  W.  Rep.  512. 

Where  persons  are  induced  to  sub- 
scribe to  the  stock  of  a  corporation 
by  representations  that  it  had  a 
paid-up  capital  of  a  certain  amount, 
was  out  of  debt,  and  doihg  a  profit- 
able business,  and  that  they  would 
be  given  employment  therein  at 
specified  wages,  all  of  which  repre- 
sentations are  false,  such  persons 
may  maintain  a,  joint  bill  for  the 
cancellation  of  their  subscriptions 
and  for  the  return  of  the  money  paid 
for  the  stock,  where  they  acted 
jointly  in  the  whole  transaction,  the 
representation's  were  made  to  them 
jointly,  or  to  one  of  them  acting  for 
both,  and  the  money  paid  for  the 
stock  was  drawn  out  of  a  former 
co-partnership  between  them.  Sher- 
man vs.  American  Stove  Co.,  85 
Mich.  169,  48  N.  W.  Rep.  537. 


THE  BILL.  213 

and  to  set  aside  an  alleged  assignment  thereof  by  decedent  dur- 
ing his  life,  and  to  subject  the  proceeds  to  the  payment  of  de- 
cedent's debts,  is  not  multifarious.*" 

§136b.    Illustrations  of  bills  treated  as  multifarious. 

In  the  next  preceding  section  we  have  given  several  cases  in 
which  it  was  determined  that  the  bills  were  not  multifarious. 
As  a  further  illustration  of  the  principles  already  announced 
governing  in  cases  of  this  character,  we  here  give  some  cases  in 
which  the  bills  were  treated  as  m.ultifarious. 

"  A  chancery  suit,  brought  by  one  heir  of  a  decedent  against 
the  person,  to  whom  the  decedent  had  by  a  volimtary  deed  con- 
veyed all  his  real  estate,  and  the  other  heirs  of  the  decedent,  to 
set  aside  the  deed  as  fraudulent  and  void  because  procured  by 
undue  influence,  and  because  the  grantor  was  noti  compos  men- 
tis j  and,  if  this  should  not  be  proven,  then  to  set  up  a  resulting 
■trust  to  a  portion  of  this  real  estate  because  the  plaintiff  had 
paid  a  certain  portion  of  the  purchase-money  when  the  land  was 
conveyed  to  the  decedent,  is  multifarious."  *°^  So  "  a  bill 
which  seeks  to  enforce  payment  of  a  small  judgment  for  costs 
against  an  administrator  de  bonis  non  out  of  funds  in  his  hands ; 
to  sell  the  real  estate  of  the  decedent  to  pay  such  judgment ;  to 
establish  a  devastavit  against  the  administrator,  and  surcharge 
and  falsify  his  accounts ;  to  convene  the  heirs  and  creditors  of 
said  administrator,  now  deceased ;  to  settle  the  accounts  of  the 
administrator,  and  sell  his  real  estate ;  to  convene  the  heirs,  set- 
tle the  accounts  of  the  administrator  and  distribute  the  estate 
of  the  third  decedent;  to  convene  the  devisees,  settle  the  ac- 
counts of  the  executor,  and  distribute  the  estate  of  a  fourth 
decedent — 'is  multifarious  and  inequitable."*^' 

J.  was  a  partner  in  a  mercantile  business  with  W.  and  A. 
That  partnership  was  dissolved ;  and  J.  and  A.  formed  a  part- 

*Bi  Spooner    vs.    Hilbish,    92  Va.           "  A  bill  in  equity  which  includes 

333,  23  S.  E.  Rep.  751.  many  defendants  who  have  distinct 

452  Shaffer   vs.  Fetty,   30  W.  Va.      interests  is  multifarious,  and  there- 

248,  .4  S.  E.  Rep.  278.  fore  erroneous.''     Scott    vs.    Cheno- 

■*s3  Scott    vs.    Chenoweth,    41  W.       weth,     supra,      following     Stuart's 

Va.  503,  23  S.  E.'  Rep.  727.  Heirs  vs.  Coalter,  4  Rand.  74. 
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nership  to  carry  on  the  same  business  at  the  same  place;  and 
this  partnership  was  dissolved.  Afterwards  J.  filed  his  bill 
against  W.  and  A.  charging  that  both  partnerships  were  in- 
debted to  him,  and  asking  for  a  settlement  of  their  accounts. 
W.  demurs  and  answers,  the  demurrer  being  contained  in  the 
answer  and  not  stating  the  grounds  of  demurrer.  Held,  the 
bill  is  multifarious.''^*  So  a  bill  to  restrain  a  town  and  its  ser- 
geant from  collecting  from  complainant's  employer  the  amount 
of  a  road  tax,  which  it  was  alleged  the  sergeant  had  threatened 
to  do,  though  not  authorized  by  any  town  ordinance  or  general 
law,  and  to  restrain  the  employer  from  paying  the  tax  and  de- 
ducting the  amount  from  complainant's  wages,  is  multifari- 
ous." "= 

"  The  bill  demanded  four-fold  relief,  to  wit :  First,  to  ob- 
tain a  personal  decree  against  defendant  Thornton  as  indorser; 
second,  to  obtain  a  like  decree  against  the  same  defendant  for 
damages  for  breach  of  warranty;  third,  to  quiet  the  title  to  a 
certain  portion  of  the  land  as  to  other  defendants,  and  to  have 
the  land  in  dispute  sold ;  fourth,  to  restrain  the  defendants  Jo- 
seph and  Thomas  Thornton  from  cutting  timber  on  the  land. 
Held,  that  the  bill  was  demurrable  on  the  ground  of  multi- 
fariousness." *°° 

A  bill  in  behalf  of  various  parties  to  establish  a  trust  in  cer- 
tain lands,  to  recover  rents  and  profits,  to  assess  dower,  and  to 
recover  purchase  money  is  properly  dismissed  for  multifariousr 


464  Dunn  vs.  Dunn,  supra.  with  another  distinct  fraud,  is  mul- 

455  Buffalo  vs.  Town  of  Poeahon-  tif arious.     Woodruff  vs.  Young,  43 

tas,  supra.  Mich.  548,  6  N.  W.  Rep.  85. 

466  Washington    City    Sav.    Bank  The  bill  is  multifarious  where  it 

vs.  Thornton,  supra.  seeks  to  compel  an  accounting  by  an 

457  Bailey  vs.  Chafee,  49  W.  Va.  executrix  as  to  the  management  of 

630,  39  S.  E.  Rep.  642.  an  estate,  and  to  enforce  complain- 

A  bill  seeking  to  compel  an  ac-  ant's  right  as  devisee,  which  charges 
counting  as  to  the  management  of  the  executrix  with  fraud  in  obtain- 
an  estate,  and  to  enforce  complain-  ing  from  complainant  a  deed  of 
ant's  rights  as  devisee,  and  which  property,  and  also  charges  a  co-de- 
charges  the  executrix  with  fraud  fendant  with  other  and  separate 
in  obtaining  a  deed  of  property  from  frauds.  Woodruff  vs.  Young,  43 
the  complainant,  and  a  co-defendant  Mich.  548,  6  N.  W.  Rep.  85. 
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§137.    How  defect  of  multifariousness  is  reached. 

If  a  bill  be  multifarious  it  must,  of  course,  usually  appear  so 
on  its  face  and  the  defect  is  usually  reached  by  a  demurrer ;  *"' 
but  the  court,  at  the  hearing  of  the  case,  may  sua  sponte,  dis- 
miss the  bill  for  multifariousness  even  after  a  demurrer  to  it 
has  been  overruled.*'*  And  if  a  bill  in  part  a  bill  of  injunc- 
tion be  multifarious,  that  objection  cannot  be  made  on  a  motion 
to  dissolve  the  injunction.  It  must  be  made  at  the  final  hear- 
ing."" 

§138.    The  exhibits  filed  with  the  bill. 

It  is  one  of  the  governing  principles  in  pleading  that  every- 
thing that  is  essential  or  material  to  the  cause  should  be  set 
forth  in  the  bill  by  proper  averments ;  *°^  but  in  practice,  when 
a  writing  or  other  document  is  relied  on,  it  is  permissible,  in- 
deed usual  and  proper,  to  annex  it  to  the  bill  or  other  pleading 
as  an  exhibit,  setting  forth  so  much  of  the  instrument  as  may 
be  necessary  to  a  proper  understanding  of  the  matters  contained 
in  the  bill,*®"  and  when  this  is  done,  such  virriting  or  document, 
thus  made  an  exhibit,  becomes  a  part  of  the  bill  as  if  incorpo- 
rated into  it  in  haec  verba.*^^ 

A  bill  by  a  number  of  owners  of  Miss.  542  j   Martin  va.  McBryde,   3 

lots  to  restrain  the  prosecution  of  Ired.  Eq.  (N.  C.)  531. 

individual    ejectment   suits   against  *«2  2  Story  Eq.  PI.  (9th  ed.),  sec. 

them  by  one  claiming  a  dower  inter-  241 ;   Hood  vs.  Inman,  4  John.  Ch. 

est    in    the    lots     is     multifarious.  437,  1  Law.  Ed.  894. 

Douglass  vs.   Boardman,   113  Mich.  Generally    the    bill    and    answer 

618,  71  N.  W.  Rep.  1100.  ought  not  to  set  forth  deeds  in  haeo 

458  Wells  vs.  Sewell  Point  Guano  verba;  but  so  much  of  them  only  as 
Co.,  89  Va.  708,  17  S.  E.  Rep.  2;  is  material  to  the  point  in  question ; 
Dunn  vs.  Dunn,  26  Gratt.  291 ;  Beall  nor  ought  they  to  be  argumentative 
vs.  Shaull,  18  W.  Va.  258.  or  rhetorical.     Hood  vs.  Inman,  su- 

459  Wells  vs.  Sewell  Point  Guano  pra. 

Co.,  supra.  *e3  Kester   vs.   Lyon,    40   W.   Va. 

*eoshirley  vs.  Long,  6  Rand.  764;  161,   20   S.   E,   Rep.   933;    Bias  vs. 

Beall  vs.  Shaull,  18  W.  Va.  258.  Vickers,  27  W.  Va.  456;  Thompson 

i"!  American    Bell    Tel.    Co.    vs.  vs.  Clark,  81  Va.  422 ;  Johnson  vs. 

Southern  Bell  Tel.  Co.,  34  Fed.  Rep.  Anderson,  76  Va.  766. 

803 ;  Harvey  vs.  Kelly,  41  Miss.  490,  In  Sadler  vs.   Taylor,  49  W.  Va. 

93  Am.  Dec.  267 ;  Terry  vs.  Jones,  44  104,  38  S.  E.  Rep.  at  p.  588,  Poffen- 
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When  a  case  arises,  as  it  sometimes  does,  in  whicli  any  ques- 
tion is  likely  to  turn  upon  the  precise  words  of  a  written  instru- 
ment, as  where  it  is  sought  to  establish  a  particular  construction 
of  a  will  which  is  informally  or  inartificially  worded,  the  words 
which  are  the  subject  of  dispute  ought  to  be  precisely  and  ac- 
curately set  out  in  the  bill  in  order  to  more  specifically  point  the 
attention  of  the  court  to  them.  Indeed,  whenever  informal  in- 
struments are  insisted  on,  upon  the  construction  of  which  any 
difficulty  is  likely  to  arise,  the  written  instruments  relied  on, 
or  at  least  the  material  parts  of  them,  should  be  set  out  in  Jiaec 
verba.  In  many  cases,  the  expressions  of  the  instrument  or 
writing  are  such  that  any  attempt  to  state  their  substance,  with- 
out introducing  the  very  words  in  which  they  are  expressed, 
would  be  ineffectual,  and  it  is  best  that  they  should  be  set 
forth.*" 

But  in  order  to  make  a  document  or  writing  of  any  sort  an 
exhibit  in  a  cause,  it  is  not  necessary  or  essential  that  the  writ- 
ing be  filed  as  such  with  the  pleading.  If  it  be  referred  to  in 
the  decree  or  filed  as  a  paper  in  the  cause,  by  an  order  or  de- 
cree entered  therein,  it  becomes  an  exhibit  as  effectually  for  all 
proper  purposes  as  if  it  were  formally  filed  as  an  exhibit  with 
any  pleading  in  the  cause. ^"^  The  exhibit  filed  with  the  bill 
and  made  part  of  it,  will  control  the  determination  of  the 
court  in  construing  and  giving  effect  to  the  pleading  and  in 

barger,  J.,  delivering  the  opinion  of  upon  Taylor's  property  to  secure  the 
the  court  in  holding  the  bill  sufB-  payment  of  that  indebtedness,  and 
eient  on  demurrer,  says:  "While  that  the  so-called  'deed  of  trust' 
the  bill  is  very  imperfect  in  form,  securing  it  cannot  be  executed  in 
and  without  the  exhibits  filed  with  pais  because  the  creditors  are  them- 
it  would  undoubtedly  be  bad  upon  selves  made  the  trustees  therein, 
demurrer,  the  plaintiff  asks  that  the  and  because  the  plaintiff  does  not 
exhibits  be  read  and  treated  as  parts  know  the  actual  amount  due  and 
of  his  bill,  which  makes  them  as  owing  him  from  Taylor.  The  de- 
much  parts  of  it  as  if  incorporated  murrer  was  properly  overruled." 
in  it.  Barb.  Ch.  Prac.  278;  Johnson  46*  1  Daniell  Ch.  PI.  and  Pr.  (6th 
vs.  Anderson,  76  Va.  766;  Thompson  Am.  Ed.)  364. 

vs.   Clark,   81   Va.    422.     From   the  465  Craig    vs.    Sebrell,     9    Graft, 
facts  alleged  in  the  bill  and  appear-  131 ;  Richardson  vs.  Donehoo,  16  W. 
ing  in  the  exhibits  it  appears  that  Va.   685,   711-712;   Tracey  vs.   Shu- 
Taylor   is   largely   indebted    to   the  mate,  22  W.  Va.  511. 
plaintiff;  that  the  latter  has  a  lien 
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ascertaining  the  true  intent  of  the  pleading,  where  there  is  a 
conflict  in  the  allegation  of  the  bill,  to  which  the  exhibit  relates, 
and  the  exhibit  itself/""  And  the  paper  filed  as  an  exhibit  is 
treated  as  genuine  unless  its  genuineness  is  denied  by  affida- 
vit.*"^ But  an  answer  under  oath  to  a  bill  denying  the  genuine- 
ness of  an  exhibit  filed  therewith,  sufficiently  puts  in  issue  the 
genuineness  of  the  writing  thus  filed  as  an  exhibit,  and  puts  the 
plaintiff  on  proof  of  the  same.*"*  However,  where  the  bill 
makes  reference  to  important  exhibits  and  bases  allegations 
thereon,  and  the  defendant  answers  and  does  not  deny  the  exist- 
ence of  the  exhibits,  nor  contest  their  validity,  and  they  are  not 
produced,  the  defendant  can  make  no  objection  in  the  Appellate 
Court  to  their  non-production.*"° 

4e6Lockhead  vs.  Berkeley  Springs  Va.  248,  28  S.  E.  Rep.  702;  Robin- 
Waterworks  &  Imp.  Co.,  40  W.  Va.  son  vs.  Dix,  18  W.  Va.  528. 
553,  21  S.  E.  Rep.  1031;  Dunlap  vs.  lee  Hamsberger    vs.    Cochran,    82 
Eden,   15  Ind.  App.   575,  44  N.   E.  Va.  727. 
Rep.  560;  Bias  vs.  Vickers,  supra.  *69  Chapman  vs.  P.  k  S.  R.  Co.,  18 

*87  Maxwell  vs.  Burbridge,  44  W.  W.  Va.  184. 
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CHAPTER  V. 

BILLS   OF   INTERPLEADER. 

Sec.  139.  In  what  cases  a  bill  of  interpleader  will  lie. 

Sec.  140.  By  whom  a  bill  of  interpleader  may  be  filed. 

Sec.  141.  Instances  illustrative  of  the  right  to  maintain  interpleader. 

Sec.  142.  A  bill  of  interpleadei  cannot  be  filed  when  an  adequate  legal 

remedy  exists. 

Sec.  143.  The  parties  to  a  bill  of  interpleader. 

Sec.  144.  The  necessary  allegations  of  a  bill  of  interpleader. 

Sec.  145.  A  bill  in  the  nature  of  a  bill  of  interpleader. 

Sec.  146.  Interpleader  as  provided  by  statute. 

Sec.  147.  Costs  on  bill  of  interpleader. 

§139.    In  what  cases  a  bill  of  interpleader  will  lie. 

A  bill  of  interpleader  can  only  be  maintained  where  two  or 
more  persons  claim  the  same  debt,  duty  or  thing,^  by  different 
or  separate  interests/  and  another  person  not  knowing  to  which 
of  the  claimants  he  ought  of  right  to  render  the  debt,  duty  or 
thing  in  his  possession  or  under  his  control,  fearing  that  he  may 
uffer  injury  from  these  conflicting  claimants,  prays  that  they 
may  be  required  to  interplead  and  state  their  several  claims  in 
order  that  the  court  may  adjudge  to  whom  such  debt,  duty  or 
other  thing  belongs ;  ^  so  that  it  may  be  defined  a  bill  for  the 
protection  of  a  person  from  whom  several  persons  claim,  legally 
or  equitably,  and  the  equity  of  which  is  that  the  claimants 
shall  litigate  the  matter  among  themselves  without  involving 
che  stakeholder  in  their  dispute,  or  render  him  liable  to  the 
danger  of  vexatious  suits  for  the  same  demand.* 

The  object  or  purpose  "  of  a  bill  of  interpleader  is  to  protect 
a  plaintiff  standing  in  the  situation  of  an  innocent  stakeholder, 

1  Oil  Run  Petroleum  Co.  vs.  Gale,  *  Bedill  vs.  Hoffman,  2  Paige  Ch. 
6  W.  Va.  525.                                               190 ;    McDonald  vs.  Allen,   37   Wis. 

2  Story  Eq.  PI.,  sec.  291.  Ill,  19  Am.  Rep.  754;  Newhall  vs. 
a  Hogg   Eq.  Pr.,  sec.  594.                     Kastens,  70  111.  156. 
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and  where  a  recovery  against  him  by  one  claimant  of  the  fund 
might  not  protect  him  against  a  recovery  by  another  claimant 
of  the  same  fund."  ^ 

§140.    By  whom  a  bill  of  interpleader  may  be  filed. 

Possession  by  the  plaintiff  of  the  property  or  other  thing  in 
controversy  is  essential  to  his  right  to  maintain  a  bill  of  inter- 
pleader,* and  he  must  have  no  interest  in  the  subject  of  the 
bill  or  any  claim  thereto.'  And  it  must  not  appear  that  the 
plaintiff  is  a  wrong-doer  as  to  either  of  the  defendants/  or 
that  he  has  done  anything  to  forward  the  interest  of  one  as 
against  the  other,"  or  to  aid  one  in  obtaining  possession  of  the 
subject  of  dispute  as  against  the  other,^"  or  that  he  has  taken 
an  indemnity  from  either  of  the  contending  parties,^^  as,  it  is 
said,  the  receipt  of  an  indemnity  destroys  the  character  of  im- 
partiality and  entitles  the  other  party  to  a  dismissal  of  the 
bill." 

The  plaintiff  in  the  bill  must  be  ignorant  of  the  rights  of  the 
respective  parties,  or  it  must  appear  that  there  is  some  doubt 
as  to  which  of  the  claimants  the  debt  or  other  thing  belongs.'^ 

§141.    Instances  illustrative  of  the  right  to  maintain  interpleader. 

A  bill  of  interpleader  may  be  maintained  by  a  Sheriff  who 
has  a  fund  in  his  hands  by  virtue  of  legal  process,  which  is 
claimed  by  different  persons,"  or  where  he  has  levied  a  fi.  fa. 
on  property,  the  right  to  which  is  in  dispute  by  different  claim- 
ants.^"    So,  in  Virginia,  a  deed  of  trust  creditor  may  file  an  in- 

»  Hogg  Eq.  Pr.,  sec.  594.  lo  Idem. 

0  Puterbaugh    Ch.    PL    and    Pr.,  n  Hogg  Eq.  Pr.,  sec.  595. 

338.  12  Idem. 

7  Idem;    1    Bart.    Ch.    Pr.    281 ;  i3  Shaw   vs.    Coster,    supra;   Mo- 
Story  Eq.  PI.,  sec.  292.  hawk  &  Hudson  R.  Co.  va.  Clute,  4 
P  Shaw   vs.    Coster,    8    Paige   Ch.  Paige  Ch.  384,  3  Law.  Ed.  480. 

339,  -i  Law.  Ed.  452,  35  Am.  Dec.  i*  Nease  vs.  Aetna  Ins.  Co.,  32  W. 
690;  Hatfield  vs.  McWhorter,  40  Ga.  Va.  283,  9  S.  E.  Rep.  233. 

2fl9.  "Baird  vs.   Price,   1   Call.   18,   1 

0  Marvin  vs.    Ellwood,    11    Paige      Am.  Dec.  497 ;  Store  vs.  Payne,  4  H. 
Ch.  365,  5  Law.  Ed.  164.  and  M.  506. 
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terpleader,  where  his  debtor's  property  is  taken  under  an  execu- 
tion in  favor  of  another  creditor.^" 

A  strict  bill  of  interpleader  cannot  be  maintained  by  a  bailee 
or  agent,  to  settle  the  conflicting  claims  of  the  bailor  or  princi- 
pal and  a  stranger  who  claims  the  property  by  a  distinct  and 
independent  title.^'  Nor  can  an  attorney  maintain  such  a  bill 
to  settle  the  claim  to  money  which  he  has  collected  for  his  client, 
where  a  mere  stranger  claims  the  money  upon  the  ground  that 
the  security  upon  which  the  money  was  collected  was  originally 
obtained  by  his  client  wrongfully.'* 

§142.     A  bill  of  interpleader  cannot  be  filed  when  an  adequate 
legal  remedy  exists. 

"  A  bill  of  interpleader  cannot  be  resorted  to  where  the  plain- 
tiff has  a  clear  and  unembarrassed  remedy  at  law ;  nor  where  the 
plaintiff  may  have  full  relief  by  petition  in  another  chancery 
suit  pending  against  him  in  which  all  the  plaintiffs  are  par- 
ties." '"  Nor  can  such  a  bill  be  maintained  after  a  judgment 
at  law  on  the  claim  in  favor  of  one  or  both  of  the  claimants ;  ^* 
so  that  if  the  party  has  suffered  judgment  to  go  against  him,, 
even  in  favor  of  both  claimants,  he  cannot  file  a  bill  of  inter- 
pleader, but  must  pay  the  same ;  ^'  but  if  suit  be  threatened  or 
even  brought,  he  may  file  the  bill."^ 

And  such  a  bill  cannot  be  maintained  where,  from  the'  bill 
itself,  it  appears  that  one  of  the  defendants  is  clearly  entitled 
to  the  debt  or  duty  claimed  to  the  exclusion  of  the  other.  ^^ 


18  First  Nat.  Bank  vs.  TurnbuU  &  (3rd  Ed.)  337;  Haseltine  &.  Walton- 
Co.,  32  Bratt.  695,  34  Am.  Rep.  791.  vs.  Brickley,  16  Gratt.  116. 

17  Marvin  vs.   EUwoodj   11    Paige  21  Idem. 

Ch.  365   5  Law.  Ed.  164.  22  Puterbaugh    Ch.    PI.    and    Pr. 

wldem.  (3rd  ed.)   337;  Yates  vs.  Tisdale,  3- 

19  Hogg   Eq.   Pr.,   sec.    596.     See  Edw.  Ch.  71   6  Law.  Ed.  575;  Rich- 
Shaw  vs.  Chester,  2  Edw.  Ch.  405,  6  ards  vs.  Salter,  6  Johns.  Ch.  445. 
Law  Ed.  446.  23  Mohawk    &    Hudson    Railroad 

aoHeehmer    vs.    Gilligan,    28    W.  Co.   vs.   Clute,  4   Paige   Ch.   3S4,   3- 

Va.  757 ;  Puterbaugh  Ch.  PL  and  Pr.  Law.  Ed.  480. 
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^143.     The  parties  to  a  bill  of  interpleader. 

The  plaintiff  is  the  debtor  or  person  in  possession  of  the  fimd 
or  other  thing  in  dispute/*  and  he  continues  as  the  plaintiff  and 
a  substantial  and  necessary  party  until  he  has  fully  rendered 
the  debt,  duty  or  other  thing  required  of  him.^^ 

The  defendants  are  those  who  assert  claim  to  the  fund  or 
other  thing  in  dispute.^" 

If  a  corporation  holds  a  fund,  its  treasurer  cannot  file  an  in- 
terpleader in  his  name,  but  the  bill  must  be  in  the  name  of  the 
corporation  itself/^ 

§144.     The  necessary  allegations  of  a  bill  of  interpleader. 

As  the  plaintiff's  possession  of  the  fund  or  other  thing  is 
fundamental  to  the  right  to  file  a  bill  of  interpleader,  the  fact 
of  this  possession  must  be  alleged  in  it ;  ^^  an  offer  to  bring  the 
same  into  court,^°  and  if  an  injunction  is  desired  to  restrain  the 
claimants  from  action  or  suit,  such  offer  made  in  the  bill  is  in- 
dispensable.^" It  should  also  be  set  forth  in  the  bill  that  there 
are  proper  persons  in  esse  capable  of  interpleading  and  setting 
up  opposite  claims,  stating  distinctly  the  nature  and  character 
of  these  conflicting  claims.^^  The  bill  should  admit,  or  at  least 
not  deny,  title  in  either  of  the  claimants,^  ^  and  show  that  the 
plaintiff  does  not  know  the  rights  of  the  parties  who  are  called 
upon  to  interplead,  or  that  there  is  some  doubt  in  point  of  law 
or  fact,  to  which  of  the  claimants  the  debt  or  duty  belongs,  so 
that  the  plaintiff  cannot  in  safety  to  himself  pay  or  discharge 
it  to  either ;  ^^  and  it  should  aver  a  disclaimer  on  the  part  of  the 
plaintiff'  of  any  interest  in  the  fund  or  other  subject  of  the  in- 

2*  11  Enc.  PI.  and  Pr.  463.  ter,  8  Paige  Ch.  339,  4  Law.  Ed.  452, 

25  George  vs.   Pilcher,    28    Gratt.       35  Am.  Dec.  690. 

299,  26  Am.  Rep.  350.  ao  Shaw  vs.  Chester,  supra. 

26  Idem.  '1  Hogg'  Eq.  Pr.,  sec.  597. 

27  Heehmer    vs.    Gilligan,    28    W.  S2  Idem. 

Va.  752.  33  Shaw  vs.  Coster,    8    Paige    Ch. 

28  Stone  vs.  Reed,  152  Mass.  179,  339,  4  Law.  Ed.  452,  35  Am.  Dec. 
25  S.  E.  Rep.  49.  690;  Mohawk  &  Hudson  R.  Co.  vs. 

29  Shaw  vs.   Chester,  2  Edw.  Ch.  Clute,  4  Paige  Ch.  384,  3  Law.  Ed. 
405,  6  Law  Ed.  446;  Shaw  vs.  Cos-  480,  and  note  at  p.  481. 
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terpleader,°*  and  a  statement  of  the  rights  of  the  plaintiff  with 
reference  to  the  fund,  in  such  a  way  as  to  negative  any  interest 
therein  on  his  part.^° 

"  The  bill  should  pray  that  the  defendants  be  required  to  set 
forth  their  several  titles  to  the  fund  or  other  property,  and  to  in- 
terplead and  settle  and  adjust  their  demands  between  them- 
selves ;  and  if  the  bill  should  desire  an  injunction,  to  restrain 
proceedings  at  law,  which  is  usually  the  case,  the  bill  should  con- 
tain a  special  prayer  for  the  process  of  injunction. 

"  In  the  case  of  a  bill  of  interpleader  an  affidavit  is  invari- 
ably required  of  the  plaintiff  that  he  does  not  collude  with 
either  of  the  defendants;  and  if  such  a  bill  be  filed  by  a  com- 
pany or  corporation,  there  should  be  appended  to  it,  by  the 
proper  officer  thereof,  an  affidavit  stating  that,  to  the  best  of  his 
knowledge  and  belief,  the  company  or  corporation  does  not  col- 
lude with  the  defendants."  ^° 

§145.    A  bill  in  the  nature  of  a  bill  of  interpleader. 

"  In  a  bill  of  interpleader  the  plaintiff  asks  only  that  he  may 
be  at  liberty  to  pay  the  money  or  deliver  the  property  to  the  one 
to  whom  it  of  right  belongs,  and  be  protected  against  the  claims 
of  both.  But  a  bill  in  the  nature  of  a  bill  of  interpleader  will 
lie  by  a  party  in  interest,  to  ascertain  and  establish  his  own 
rights,  where  there  are  other  conflicting  rights  between  third 
persons."  ^'  In  a  bill  of  this  character  the  relief  sought  is 
equitable,^'  but  it  is  not  essential  that  there  should  be  a  legal 
doubt  as  to  the  plaintiffs  rights,**  or  an  affidavit  negativing  col- 
lusion.*" 

§146.     Interpleader  as  provided  by  statute. 

The  right  of  interpleader  existed  at  common  law,  but  was  re- 
stricted to  the  action  of  detinue,  and  then  this  right  must  have 

3*  Shaw  vs.  Coster,  supra;  note  to  3'  11  Ene.  PI.  and  Pr.  479,  and  the 

Bedell  vs.  Hoffman,  supra,    2  Law.  eases  cited. 

Ed   at  p.  872.  ^^  1  Beach  Mod.  Eq.  Pr.,  see.  149. 

36  Shaw  vs.  Coster,  supra,  3  Law.  39  n  Ene.  PI.  and  Pr.  480. 

Ed.  note  at  p.  453.  *»  Idem. 

36  Hogg    Eq.    Pr.,    see.    597,    and 
authorities  there  cited. 
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been  founded  upon  a  joint  bailment,  privity  of  contract  or  upon 
a  finding.*^  To  relieve  from  this  defect  in  the  common  law,  it 
is  in  substance  provided  by  statute  in  the  Virginias,  that  "  upon 
affidavit  of  a  defendant  in  any  action  that  he  claims  no  interest 
in  the  subject-matter  of  the  suit,  but  that  some  third  party  has  a 
claim  thereto,  and  that  he  does  not  collude  with  such  third  party, 
but  is  ready  to  pay  or  dispose  of  the  subject-matter  of  the  action 
as  the  court  may  direct,  the  court  may  make  an  order  requiring 
such  third  party  to  appear  and  state  the  nature  of  his  claim,  and 
maintain  or  relinquish  it,  in  the  mean  time  staying  the  proceed- 
ings in  such  action.  If  such  third  party,  on  being  served  with 
a  copy  of  such  order,  shall  not  appear,  the  court  may,  on  proof 
of  the  plaintiff's  right,  render  judgment  for  him,  and  declare 
such  third  party  to  be  forever  barred  of  any  claim  in  respect  of 
the  subject-matter,  either  against  the  plaintiff,  or  the  original 
defendant,  or  his  personal  representative. 

If  such  third  party,  on  being  so  served,  shall  appear,  the 
court  shall  allow  him  to  make  himself  defendant  in  the  action, 
and,  either  in  said  action  or  otherwise,  cause  such  issue  or  issues 
to  be  tried  as  it  may  prescribe,  and  may  direct  which  party  shall 
be  considered  the  plaintiff  in  the  issue,  and  shall  give  judgment 
upon  the  verdict  rendered,  or,  if  a  jury  be  waived  by  the  parties 
interested,  shall  determine  their  claims  in  a  summary  way."  " 

This  statute  greatly  extends  the  reach  of  the  remedy  at  com- 
mon law,*^  but  such  a  statute  does  not  supersede  the  bill  of  inter- 
pleader in  equity.** 

§147.     Costs  on  bill  of  interpleader. 

Where  the  plaintiff  has  necessarily  and  properly  filed  his  bill 
against  the  rival  claimants,  he  will  be  entitled  to  his  costs  out  of 
the  funds  in  his  possession  or  control.*'     If  the  plaintiff  has 

41  Dickeshied  vs.  Bank,  28  W.  Va.  *«  Idem. 

340.  *5  Badean  vs.  Rogers,  2  Paige  Ch. 

42  Code  (W.  Va.)  1899,  Ch.  107,  209,  2  Law.  Ed.  878;  City  Bank  va. 
see.  1;  Code  (Va.)  Ch.  142,  sec.  Bangs,  2  Paige  Ch.  570,  2  Law.  Ed. 
2998.  1033. 

*3  Hogg  Eq.  Pr.,  sec.  598. 
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acted  in  bad  faith  or  delayed  the  cause  by  collusive  conduct, 
costs  may  be  decreed  against  him  in  favor  of  the  defendant  to 
whom  the  fund  is  ultimately  awarded/"  So  where  a  bill  of 
interpleader  has  been  improperly  filed  and  consequently  dis- 
missed, the  defendants  thereto,  will  be  allowed  their  costs.*' 

46  St.  Louia  L.  Ins.  Co.  vs.  AUi-  ^t  Shaw   vs.   Coster,   8   Paige  Ch. 

ance  Mut.  L.  Ins.  Co.,  23  Minn.  7;       339,  4  Law.  Ed.  452,  35  Am.  Dee. 
Michigan,     etc.,     Plaster     Co.     vs.       690. 
White,  44  Mich.  25.  5  N.  W.  Rep. 
1086. 
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CHAPTER  VI. 

BILLS  TO  PERPETUATE  TESTIMONY. 

Sec.  148.     The  object  of  bills  to  perpetuate  testimony. 

Sec.  149.     The  essentials  of  a  bill  to  perpetuate  testimony. 

Sec.  150.     The  provisions  of  a  statute  as  to  the  perpetuation  of  testimony. 

§148.    The  object  of  bills  to  perpetuate  testimony. 

The  object  of  a  bill  to  perpetuate  testimony  is  to  assist  other 
courts  ^  and  is  used  in  cases  where  there  is  reason  to  fear  that 
the  evidence  necessary  to  establish  facts,  which  will  probably 
become  the  subject  of  controversy  at  a  future  period,  may  be- 
come lost  by  death,  or  absence  from  the  country,  of  a  material 
witness.^ 

§149.     The  essentials  of  a  bill  to  perpetuate  testimony. 

In  order  to  support  a  bill  of  this  character  it  is  indispensable 
that  it  shows  the  plaintiff's  interest  in  the  subject-matter  in  sup- 
port of  which  the  testimony  is  sought,^  though  such  interest  be 
present,  remote  or  contingent  or  great  or  small,*  as  well  also  as 
the  defendant's  claim  or  pretended  claim  of  interest  in  the 
same;  ^  the  subject-matter  to  which  the  evidence  which  the  bill 
seeks  to  preserve  relates,  as  where  the  bill  is  to  perpetuate  the 
testimony  of  the  witnesses  to  a  deed  relating  to  real  estate,  the 
deed  should  be  properly  described,  and  the  names  of  the  wit- 
nesses who  are  to  prove  the  same  set  forth ;  ^  and  if  it  is  desired 
to  perpetuate  evidence  in  pais  the  facts  must  be  set  out  in  the 
bill,  and  that  the  witnesses  can  establish  them.'     The  ground  or 

1  1  Beach  Mod.  Eq.  Pr.,  sec.  150.  s  story  Eq.  PI.,  sec.  301 ;  1  Beach 

2Puterbaugh  Ch.  PI.  and  Pr.  352;       Mod.  Eq.  Pr.,  sec.  150. 

Story   Eq.    PL,  sec.  299;  Fetter  on  *2  Beach  Mod.  Eq.  Jur.,  sec.  1008. 

Equity,  322;  2  Beach  Mod.  Eq.  Jur.,  s  ]  Beach  Mod.  Eq.  Pr.,  sec.  150. 

sec.  1008.  *  Idem. 

'  Hogg  Eq.  Pr.,  sec.  590. 
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necessity  for  the  perpetuation  V)f  the  evidence  should  be  averred, 
as  that  the  facts  sought  to  be  preserved  cannot  be  immediately 
inquired  into  in  a  court  of  law,  or  that  the  sole  right  of  action  is 
in  the  other  party,  or  that  the  other  party  has  imposed  some  im- 
pediment to  their  immediate  investigation.* 

The  bill  must  set  out  the  specific  facts  upon  which  the  plain- 
tiff puts  his  case,  as  that  the  witnesses  are  old  or  infirm  or  in  ill 
health  and  not  likely  to  live ;  "  that  he  has  no  present  right  of  ac- 
tion, as  that  his  title  is  in  remainder  or  reversion.^" 

"  If  the  bill  is  framed  on  the  ground  that  the  evidence  of  a 
witness  may  be  lost  by  his  death  or  departure  from  the  State, 
before  the  case  can  be  investigated  in  a  court  of  law,  the  circum- 
stances shovsdng  the  danger  of  the  loss  of  the  testimony  should  be 
set  out  in  an  afiidavit  accompanying  the  bill,  or  in  the  bill  itself 
appending  the  afiidavit  thereto. 

"  A  distinctive  important  feature  of  the  bill  is  its  prayer. 
This  should  be  for  leave  to  examine  witnesses  touching  the  mat- 
ters stated  in  the  bill,  to  the  end  that  their  testimony  may  be  pre- 
served and  perpetuated.  It  should  also  pray  the  proper  process 
but  not  for  relief,  as  the  latter  would  render  it  demurrable."  " 

§150.     The  provisions  of  statute  as  to  the  perpetuation  of  testi- 
mony. 

The  Statute  of  West  Virginia  provides  that  "  a  person  de- 
sirous of  perpetuating  the  testimony  of  witnesses  as  to  a  matter, 
whether  a  suit  be  pending  in  relation  thereto  or  not,  may  file 
with  a  commissioner  of  chancery  of  a  court  wherein,  if  there 
were  a  bill  to  perpetuate  the  testimony,  such  bill  might  be  filed, 
a  petition  stating  such  matter,  and  what  persons  may  be  affected 
by  the  testimony.  Whereupon  the  commissioner  shall  appoint 
for  proceeding  on  the  petition  a  time  and  place,  whereof  reason- 
able notice  shall  be  given  to  the  persons  who  may  be  so  affected. 
If  any  of  them  be  an  infant  or  insane  person,  the  commissioner 
shall  appoint  a  guardian  ad  litem  to  attend  on  his  behalf,  who 
shall  be  a  practicing  attorney  in  this  State.     At  such  time  and 

8  Idem.  10  Idem. 

» Idem.  "  Idem. 
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place  the  commissioner  shall  take  in  writing,  the  evidence  of  any 
witness  adduced  in  respect  to  said  matter  by  the  petitioner,  or  by 
the  person  so  affected.  He  may  adjourn  from  time  to  time,  and 
shall  return  a  report  of  his  proceedings,  with  the  testimony  taken 
by  him  to  the  Clerk's  office  of  the  court  by  which  he  was  ap- 
pointed, and  such  testimony  shall  have  the  same  effect  as  if  it 
had  been  taken  on  a  bill  to  perpetuate  testimony.  Such  court 
may  make  such  order  as  to  the  costs  as  may  seem  to  it  right."  ^^ 
This  statute  only  prescribes  a  new  mode  in  which  testimony  may 
be  perpetuated,  and  does  not  change  the  remedy  by  suit  in  equity 
for  the  same  purpose.^^ 

12  Code,    1899,    Ch.    130,    sec.    39.  la  Smith  vs.  Grosjean,  1  P.  and  H. 

Substantially  the  same  statute  is  in       109. 
force  in  Virginia.      Code,  1887,  Ch. 
164,  sec.  3369. 
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CHAPTER  VII. 

BILLS   DE   BENE    ESSE. 

Definition  and  nature  of  bills  de  bene  esse. 
By  whom  a  bill  de  bene  esse  may  be  maintained. 
When  a  bill  de  bene  esse  is  maintainable. 
The  essential  allegations  of  a  bill  de  bene  esse. 
Statutory  provision  has  superseded  the  necessity  for  a  bill  de 
bene  esse. 

§151.     De£nition  and  nature  of  bills  de  bene  ewe. 

"  A  bill  to  take  testimony  de  bene  esse  is  a  bill  in  equity  which 
is  brought  to  take  the  testimony  of  witnesses  to  a  fact  material 
to  the  prosecution  of  a  suit  at  law  which  is  actually  commenced 
where  there  is  good  cause  to  fear  that  the  testimony  will  be  lost 
before  the  time  of  trial.  This  bill  is  mainly  contradistinguished 
from  a  bill  to  perpetuate  testimony  in  that  the  latter  lies  in 
those  cases  where  no  action  is  pending,  while  the  former  can 
only  be  brought  where  the  cause  is  already  begun.  The  princi- 
ples governing  both  classes  of  bills  are  generally  the  same."  ^ 

§152.     By  whom  a  bill  de  bene  esse  may  be  maintained. 

The  bill  may  be  maintained  by  any  person  interested,  whether 
he  be  in  possession  or  not  of  the  subject-matter  to  which  the  evi- 
dence relates,  in  aid  of  the  trial  of  an  action  at  law,  and  whether 
he  be  a  plaintiff  or  a  defendant.^ 

§153.    When  a  bill  de  bene  esse  is  maintainable. 

In  order  to  maintain  a  bill  of  this  character  the  action,  in  aid 
of  which  the  evidence  is  desired,  must  be  pending,*  and  the  wit- 

1  Hogg  Eq.  Pr.,  sec.  592.  679 ;  Angell  vs.  Angell,  1  Sim.  and 

2  Story  Eq.  PI.,  sec.  307.  S.  83;  Tyler's  Mitf.  Eq.  558. 
8  Richter  vs.  Jerome,  25  Fed.  Rep. 
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ness,  whose  testimony  is  to  be  thus  taken,  must  be  absent  from 
the  jurisdiction  of  the  court  in  which  the  action  is  pending,* 
or  is  about  to  leave  the  jurisdiction,^  or  is  aged,®  infirm  or  ill 
as  likely  to  be  unable  to  attend  at  the  trial  ^  or  where  the  witness 
is  neither  aged,  infirm  nor  ill,  nor  going  beyond  the  jurisdiction 
of  the  court,  provided  he  is  the  only  witness  to  an  important 
fact/ 

The  bill  will  not  lie  to  take  the  evidence  of  a  witness  in  a 
criminal  case.° 

§154.    The  essential  allegations  of  a  bill  de  bene  esse. 

The  bill  should  allege  the  pendency  of  the  action  in  which  the 
evidence  is  to  be  used ;  ^°  the  necessity  for  taking  the  testimony 
and  the  danger  that  it  may  be  lost  by  delay;  ^^  the  facts  which 
the  plaintiff  expects  to  prove  by  the  testimony  of  the  witness 
sought  to  be  examined  that  the  court  may  see  that  they  are 
material  to  the  controversy,^^  and  the  bill  should  be  supported 
by  an  affidavit  disclosing  the  circumstances  by  which  the  evi- 
dence intended  to  be  taken  is  in  danger  of  being  lost,  and  this 
affidavit  should  be  positive  as  to  material  facts.^' 

§155.     Statutory  provision  has  superseded  the  necessity  for  a  bill 
de  bene  esse. 

The  use  of  a  bill  in  eqtiity  to  take  the  deposition  of  a  witness 
de  bene  esse  has  been  quite  superseded  by  the  more  direct  and 
simple  method  provided  by  statute  in  the  States  of  Virginia  and 
West  Virginia.     The  statute  of  the  latter  State  provides  that 

*  3  Enc.  PI.  and  Pr.  330.  u  3  Ene.  PI.  and  Pr.  330. 

5  Idem.  10  Richter  vs.  Jerome,  supra;  An- 

9  2    Story   Eq.   Jr.,    sec.    1514;    1  gell  vs.  Angell,  supra;  Tyler's  Mitf. 

Dan.  Ch.  Pr.  934;  Story  Eq.  PI.,  sec.  Eq.  558. 

308 ;  Cooper  Eq.  PI.  57.  "  Richter  vs.  Jerome,  supra. 

7  3  Enc.  PI.  and  Pr.  331,  and  cases  12  Richter  vs.  Jerome,  supra;  Ty- 
cited.  ler's  Mitf.  Eq.  558. 

8  Story  Eq.  PI.,  sec.  308 ;  Cooper  13  Story  Eq.  PI.,  sec.  309 ;  2  Barb. 
Eq.  PI.  57;  2  Barb.  Ch.  Pr.  145;  Ch.  Pr.  146;  Tyler's  Mitf.  Eq.  558; 
Pearson  vs.  Ward,  Dick.  648;  Shir-  Cooper  Eq.  PI.  57. 

ley  vs.  Feners,  3  P.  Wms.  77. 
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"  in  any  pending  case  the  deposition  of  a  witness,  whether  a 
party  to  the  suit  or  not,  may,  without  any  commission,  be  taken 
in  or  out  of  this  State  by  a  justice  or  a  notary  public,  or  by  a 
commissioner  in  chancery,  or  before  any  officer  authorized  to 
take  depositions  in  the  county  or  State  where  they  may  be  taken, 
and  if  certified  under  his  hand,  may  be  received  without  proof 
of  the  signature  of  such  certificate."  '* 

The  statute  also  prescribes  how  the  deposition  shall  be  taken 
and  upon  what  notice,^^  and  then  declares  that  "  a  deposition  in 
a  case  at  law  taken  on  such  notice  under  the  three  preceding  sec- 
tions, may  be  read  in  such  case,  if  when  it  is  offered,  the  witness 
be  dead,  or  out  of  this  State,  or  one  of  its  judges,  or  in  any  public 
office  or  service,  the  duties  of  which  prevent  his  attending  the 
court,  or  be  unable  to  attend  it  from  sickness  or  other  infirmity, 
or  be  out  of  the  county  in  which  the  case  is  pending.  But  when 
the  only  ground  of  reading  a  deposition  is  that  the  witness  is  out 
of  the  county,  on  motion  to  the  court,  before  the  commencement 
of  the  trial,  it  may,  for  good  cause  shown,  require  such  witness 
to  attend  in  person."  ^^ 

1*  Code,  1899    Ch.  130,  sec.  33.  the  same  statute  is  in  force  in  Vir- 

us Idem,  sees.  34,  35.  ginia.     Code,   1887,  sees.  3358-3365. 

10  Idem,    sec.    36.      Substantially 
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CHAPTER  YIII. 

BILLS    OF    DISCOVERY. 

Classification  and  definition  of  bills  of  discovery. 

When  -A  pure  bill  of  discovery  may  be  filed. 

Against  whom  and  as  to   what  disclosures  a  bill  of  discovery 

will  lie. 
What  matters  the  defendant  must  disclose. 
How  objection  to  answering  a  bill  of  discovery  may  be  raised. 
Bills  of  discovery  as  to  documentary  evidence. 
That  a  party  may  be  examined  as  a  witness  does  not  preclude 

right  to  bill  of  discovery. 
The  necessary  allegations  of  a  pure  bill  of  discovery. 
As  to  the  allegations  of  a  mixed  bill  of  discovery. 
The  answer  to  a  pure  bill  of  discovery. 
The  efi'eet  of  an  answer  to  a  pure  bill  of  discovery. 
The  answer  to  a  mixed  bill  of  discovery. 
Discovery  by  means  of  interrogatories. 
The  rights  of  the  parties  with  reference  to  interrogatories  as 

a  means  of  discovery. 

§156.     Classification  and  definition  of  bills  of  discovery. 

Bills  of  discovery  may  properly  be  divided  into  two  classes, — 
pure  and  mixed  bills  of  discovery.^  The  former  is  a  bill  seek- 
ing no  relief,  but  simply  the  discovery  of  facts  resting  in  the 
knowledge  of  the  defendant,  or  the  disclosure  of  deeds,  other 
writings  or  things  in  the  possession,  power  or  control  of  the  de- 
fendant, in  order  to  maintain  the  right  or  title  of  the  party  in 
some  suit  or  proceedings  in  another  court.  ^  A  mixed  bill  of  dis- 
covery is  a  bill  seeking  relief  on  the  ground  of  discovery  alone, 
as  the  essential  foundation  of  equity  jurisdiction,  and  the  court 

1  Hogg   Eq.   Pr.,    see.    578,    citing  vs.  Davison,  9  Paige  580 ;  Lane  vs. 

Wick  vs.  Dawson,  42  W.  Va.  43,  24  Stebbins,  Id.  622;  Atl.  Ins.  Co.  vs. 

S.  E.  Rep.  587;  Thompson  vs.  Whit-  Lunar,    1    Sandf.  Ch.  91.     See  also 

taker  Iron  Co.,  41  W.  Va.  574,  23  S.  Dinsmore  vs.  Grossman,  53  Mo.  441. 

E.    Rep.    795 ;    Lyons   vs.   Miller,    6  2  Hogg  Eq.  Pr.  578. 
Gratt.  427,  52  Am.  Dec.  129;  March 
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taking  jurisdiction  upon  the  sole  ground  of  discovery,  retains 
the  case  for  all  purposes  and  grants  the  plaintijBf  full  relief.^ 

§157.    When  a  pure  bill  of  discovery  may  be  filed. 

A  pure  bill  of  discovery  may  be  filed  either  before  action  be- 
gun, to  aid  in  the  preparation  of  the  contemplated  suit,  or  after 
the  action  commenced  for  its  protection,*  and  also  to  aid  in  de- 
fense of  an  action ;  ^  but  not  after  the  action  at  lav  has  been, 
concluded  without  a  very  strong  reason  therefor.* 

"  It  is  not  essential  to  the  maintenance  of  a  bill  of  discovery 
that  the  matters  sought  to  be  discovered  are  incapable  of  proof 
otherwise."  ' 

It  has  been  stated  that  a  bill  of  discovery  cannot  be  filed  in 
aid  of  an  action  to  recover  damages  for  a  personal  tort,  but  un- 
less the  tort  committed  would  subject  the  defendant  to  a  crim- 
inal prosecution,  to  a  penalty  or  forfeiture,  no  good  reason  can 
be  perceived  why  a  bill  of  discovery  would  not  be  maintainable 
in  such  a  case,^  and  in  such  cases  bills  of  discovery  have  been 
upheld.^ 

§158.    Against  whom  and  as  to  what  disclosures  a  bill  of  discovery 
will  lie. 

"  It  is  a  general  rule  that  a  bill  of  discovery  cannot  be  filed 
against  a  person  who  has  no  interest  in  the  litigation  and  who  is 

3  Idem,  sec.  585;  Whittle  &  Co.  vs.  Bank  vs.  Steen,  13  Ark.  36;  Hill  vs. 
Bannister,  1  Wash.  166,  168;  Pryor       Cawthorn,  15  Ark.  29. 

vs.  Adams,  U.  Cal.  382;   Chichester  «  ZoU  &  Dunsmore  vs.  Campbell,  3 

vs.   Vass,   1  Munf.   98,  4  Am.  Dec.  W.  Va.  226;  Faulkner  vs.  Harwood, 

431;  Duval  vs.  Ross,  2  Munf.  290;  6  Band.  125. 

Lyons  vs.  Miller,  6  Gratt.  427 ;   52  t  6  Enc.  PI.  and  Pr.  733.    See  also 

Am.  Dec.  129 ;  Childress  vs.  Morris,  March  vs.  Davison,  9  Paige  Ch.  580, 

23  Gratt.  802;  Thompson  vs.  Whit--  4  Law.  Ed.  823. 

taker  Iron  Co.,  supra.  » Idem,  and  authorities  cited. 

4  6   Enc.   PI.   and   Pr.   732,   citing  o  Idem,  citing  Skinner  vs.  Judson, 


Buckner  vs.  Ferguson,  44  Miss.  677 
Wright  vs.  King,  Harr.  (Mich.)  12 
Stebbins   vs.  Cowles,   10  Conn.  408 


8  Conn.   528;    Howell   vs.  Ashmore, 

9  N.  J.  Eq.  82 ;  Atwell  vs.  Ferrett,  2 
Blatchf.  (U.  S.)  46;  Finch  vs.  Rike- 


Salmon  vs.  Clagett,  3  Bland    (Md.)        man,    Id.    301;    East   India    Co.   vs, 
125.  Sandys,  1  Vern.  127;  East  India  Co, 

5  Idem,  citing  Wolf  vs.  Wolf,  2  vs.  Evans,  Id.  307 ;  Macclesfield  vs 
Har.  and  G.  (Md.)  383;  Wright  vs.  Davis,  3  Ves.  j^nd  B.  317;  Macauley 
King,     Harr.      (Mich.)      12;     State       vs.  Shackell,   1   Bligh.    (N.  S.)    96 

Wilmote  vs.  Maccabe,  4  Sim.  263. 
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only  a  witness.  Nor  can  such  a  bill  be  maintained  against  in- 
fants for  the  purpose  of  compelling  a  discovery,  as  they  do  not 
answer  on  their  own  oath,  but  only  by  guardian  ad  litem;  and 
this  is  so,  whether  they  be  plaintiffs  or  defendants.  And  the 
same  rule  applies  to  persons  of  unsound  mind."  ^"^ 

The  bill  will  lie  for  the  purpose  of  ascertaining  the  names  of 
persons  against  whom  the  plaintiff  may  bring  suit ;  ^^  also  to 
compel  disclosure  by  a  person  having  choses  in  action,  which  he 
claims  as  a  gift  causa  mortis  from  an  intestate,  so  as  to  enable 
the  personal  representative  to  sue  and  discover  the  same ;  ^^  to 
compel  a  discovery  on  oath  of  the  money  really  lent  and  the  in- 
terest or  consideration  of  the  same  when  the  bill  is  filed  by  the 
borrower  against  the  lender. ^^  So  in  Virginia  it  is  held  that 
where  an  action  of  assumpsit  has  been  brought,  to  which  the 
statute  of  limitations  has  been  pleaded,  the  plaintiff,  by  bill  of 
discovery,  may  compel  the  defendant  to  disclose  whether  or  not 
a  new  promise  has  been  made  by  him  within  the  statutory  period, 
so  as  to  remove  the  bar.^* 

If  discovery  is  sought  from  a  corporation,  its  officers  or  agents, 
within  whose  knowledge  the  facts  are  supposed  to  be,  should  be 
made  parties  to  the  bill,  so  that  they  may  make  discovery  on  be- 
half of  the  corporation,^"  as  a  bill  cannot  be  maintained  against 
a  corporation  alone  as  one  for  discovery.^" 

10  Hogg    Eq.    Pr.,    see.    580    and  i5  Tetera  vs.   W.  Va.   Cent.   &  P. 

authorities  cited.  Ry.   Co..  35   W.  Va.,  443,   14  S.  E. 

ii/d?m.  Rep.     146;     Vermilyea    vs.    Fulton 

12  Smith  vs.  Smith,  92  Va.  696,  24  Bank,  1  Paige  Ch.  37,  2  Law.  Ed. 
S.  E.  Rep.  280.  553     and    note;     Fulton    Bank    vs. 

13  Hartman  vs.  Evans,  38  W.  Va.  Sharon  Canal,  1  Paige  Ch.  219,  2 
669,  18  S.  E.  Rep.  810.  Law.   Ed.   023;   Many  vs.   Beekman 

14  Baker  vs.  Morris,  10  Leigh  284.  Iron  Co.,  9  Paige  Ch.  188,  4  Law. 
In  New  York  a  bill  will  not  lie  in  Ed.  661 ;  Brumley  vs.  Westchester 
such  a  case.  Lansing  vs.  Barr,  2  Co.  Mfg.  Soc,  1  Johns.  Ch.  366,  1 
Johns.  Ch.  150.  For  a  collection  of  Law.  Ed.  173  ajid  note;  Roanoke  St. 
cases  showing  particular  instances  Ry.  Co.  vs.  Hicks,  96  Va.  510,  32  S. 
wherein  a  bill  of  discovery  will  or  E.  Rep.  295. 

will  not  lie,  vide  6  Enc.  PI.  and  Pr.,  m  Roanoke  St.  Ry.  Co.  vs.  Hicks, 

pp.  734-736,  notes  9  and  1.  supra. 
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§159.     What  matters  the  defendant  must  disclose. 

The  principle  is  well  settled  as  to  bills  of  discovery  that  a 
party  is  not  bound  to  disclose  or  answer  matters  which  will  ex- 
pose him  to  pains,  penalties  or  punishment,  or  subject  him  to  a 
criminal  prosecution ;  "  nor  is  it  necessary  that  it  should  appear 
that  the  defendant  will  certainly  be  exposed  to  peril  by  making 
the  discovery  sought,  but  it  is  sufficient  if  it  appear  that  by  an- 
swering the  interrogatories  of  the  bill  he  will  thereby  probably 
be  subjected  to  dangers  of  this  character.^'  But  an  excuse  from 
answer  will  not  be  indulged  on  the  ground  that  the  discovery 
would  subject  the  party  to  a  criminal  prosecution,  if  it  appear 
that  the  offense  is  barred  by  the  statute  of  limitations.^'  And  a 
disclosure  of  privileged  communications  cannot  be  compelled.^" 
"  JSTor  will  discovery  be  compelled  to  matters  not  material  to  the 
issue  at  law  in  a  pure  bill  of  discovery,  or  relevant  to  the  relief 
sought  by  the  bill  where  it  seeks  relief  as  well  as  discovery.  So 
the  defendant  will  not  be  made  to  answer  questions  which  are 
impertinent,  oppressive  or  vexatious.  But  a  defendant  is  not 
exempt  from  answering  matters  which  show  acts  of  moral  base- 
ness committed  by  him,  or  which  will  fasten  upon  him  the  charge 
of  fraud  or  imposition;  and  though  disclosures  of  this  nature 
may  tend  to  cast  great  reproach  on  his  conduct  and  character. 
But  the  rule  is  well  established  that  the  plaintiff  cannot  call 
upon  the  defendant  to  answer  those  matters  which  relate  exclu- 
sively to  the  defendant's  case,  or  the  evidence  by  which  his  de- 
fense is  to  be  made  out."  ^^ 

Subject  to  the  principles  here  laid  down,  the  defendant  must 
disclose  everything  which  will,  in  the  smallest  degree,  tend  to 

17  Northwestern  Bank  vs.  Nel-  L.  R.  A.  689 ;  6  Enc.  PI.  and  Pr.  746, 
son  1  Gratt.  108;  Thompson  vs.  citing  Divinal  vs.  Smith,  25  Me. 
Whittaker  Iron  Co.,  41  W.  Va.  574,  379 ;  Skinner  vs.  Judson,  8  Conn. 
23  S.  E.  Rep.  795 ;  March  vs.  Davis-  533 ;  Williams  vs.  Farrington,  2 
on,  9  Paige  Ch.  580,  4  Law  Ed.  823;  Cox.  202,  3  Boo.  C.  C.  38;  Parkhurst 
Taylor  vs.  Bruen,  2  Barb.  Ch.  301,  5  vs.  Lowter,  1  Meriv.  391 ;  Talbot 
Law.  Ed.  652  and  note.  vs.  Smith,  1  Ridgw.  L.  and  S.  360; 

18  Northwestern  Bank  vs.  Nelson,  Anonymous,  1  Vern.  60. 
supra.  20  Hogg  Eq.  Pr.,  sec.  581. 

19  Manchester  &  Lawrence  R.  Co.  '^  Idem. 
vs.  Concord  R.  Co.,  66  N.  H.  100,  9 
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prove  the  plaintiff's'  case."'  The  test  of  the  materiality  of  the 
answer  is  not  whether  the  disclosure  will  prove  the  ease,  but 
whether  it  will  tend  to  prove  i+.^^ 

§160.     How  objection  to  answering  a  bill  of  discovery  may  be 
raised. 

Where  the  bill  for  any  reason  discloses  that  the  plaintiff  is 
not  entitled  to  an  answer,  as  that  he  has  no  interest  in  the  sub- 
ject matter  as  to  which  the  discovery  relates,  or  that  the  answer 
would  convict  or  tend  to  convict  the  defendant  of  a  crime,  or 
render  him  liable  to  penalties  or  forfeitures,  or  have  a  tendency 
so  to  do,  a  demurrer  will  lie.^*  If  the  ground  of  objection  to 
making  discovery  does  not  appear  on  the  face  of  the  bill,  the  de- 
fendant must  claim  exemption  from  making  discovery  by  plea 
or  answer,  the  averments  of  which,  if  traversed  by  replication, 
must  be  proved."^ 

§161.     Bills  of  discovery  as  to  decumentary  evidence. 

As  in  the  case  of  verbal  testimony,  it  is  not  necessary  to  show 
that,  without  the  documentary  evidence,  the  plaintiff  will  be 
unable  to  prove  his  case,  in  order  to  give  him  a  right  to  its  dis- 
closure and  production,  provided  he  shows  that  he  is  justly  en- 
titled to  the  same  by  way  of  evidence,  in  the  preparation  and 
trial  of  his  cause,^"  but  it  is  not  essential  that  it  appear  that  the 
documents  are  absolutely  necessary  as  evidence  in  the  action  at 
law,  to  obtain  a  discovery  of  them.^^  In  accordance  with  the 
principle  here  laid  down  discovery  may  be  compelled  of  the  rec- 
ord book  of  a  corporation  before  and  after  its  incorporation ;  ^^ 
letters  written  by  a  defendant  in  an  action  at  law  to  the  plaintiff 
therein,  but  which  the  former  contends  are  forgeries ;  ^^  "  a  writ- 
ten contract  upon  which  a  plaintiff  in  an  action  at  law  bases  an 

22  Idem.  27  Idem. 

23  Idem.  28  Idem. 

24  6  Enc.  PI.  and  Pr.  777-779.  29  Dock  vs.  Dock,  180  Pa.  St.  14, 

25  Hogg  Eq.  Pr.,  sec.  581.  36  Atl.  Rep.  411. 

26  Arnold  vs.  Pawtuxet  Water  Co., 
18  R.  I.  189,  19  L.  R.  A.  602. 
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action  for  damages  for  the  breach  thereof  against  the  defendant 
who  does  not  deny  the  contrct,  but  of  which  the  plaintiff  has  re- 
tained no  copy;  an  original  telegram  delivered  by  the  plaintiff 
to  the  agents  of  the  company,  to  be  used  by  the  sender  against 
the  company  as  evidence  in  an  action  by  the  former  against  the 
latter  for  damages."  '"' 

There  can  be  no  discovery  compelled  of  any  writing,  unless 
the  adverse  party  admits  that  they  are  in  his  possession  or  con- 
trol, but  manual  possession  or  control  is  not  necessary. '"^  "  And 
it  must  likewise  be  admitted  that  the  writings  are  material  or 
relevant  to  the  plaintiff's  ease,"  "^  so  that  if  there  is  a  denial  of 
their  materiality  their  production  cannot  be  compelled.^' 

§162.     That  a  party  may  be  examined  as  a  witness  does  not  pre- 
clude right  to  bill  of  discovery. 

Though  the  plaintiff  in  a  bill  of  discovery  may  call  the  de- 
fendant therein  and  examine  him  as  a  witness  in  the  law  court, 
still  a  bill  of  discovery  may  be  maintained  as  to  all  matters 
which  might  be  elicited  from  the  defendant  when  examined  as  a 
witness.^* 

§163.    The  necessary  allegations  of  a  pure  bill  of  discovery. 

In  the  draft  of  a  bill  of  discovery,  it  is  of  prime  importance 
that  there  be  shown  the  interest  of  the  plaintiff  and  defendant 
in  the  subject  matter  to  which  discovery  pertains ;  ^^  a  case  which 
will  constitute  a  just  ground  for  a  suit  or  defense  and  its  nature 
with  reasonable  certainty ;  ^^  that  the  discovery  is  material  to 
the  action  at  law,  to  the  party  seeking  the  discovery,  and  how 

30  Hogg  Eq.  Pr.,  sec.  583.  ley   vs.   Heflin,   84   Ala.   600,   4   So. 

81  Idem.  Rep.   725 ;   Cargill  vs.  Kountz  Bros., 

32  Idem.  24  L.  R.  A.  183-191. 

33  Idem.  35  Van  Kleck  vs.  Reformed  Dutch 

34  Hogg  Eq.  Pp.,  sec.  584,  citing  Church,  6  Paige  Ch.  600,  3  Law.  Ed. 
Russell  vs.  Dickeshied,  24  W.  Va.  1118;  Mclntyre  vs  Itancius,  16 
61;  Thompson  vs.  Whittaker  Iron  Johns.  Rep.  592;  6  Law.  Ed.  253; 
Co.,  41   W.  Va.  576,  2.1  S.  E.  Rep.  Story  Eq.  PI.,  sec.  318. 

705 :    Kpfley    vs.    Perkins,    124    Pa.  se  Hogg  Eq.  Pr.,  sec.   525. 

St.  36.  2  L.  R.  A.  223,  note;  Hand- 
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it  is  material ;  "  the  particular  matters  as  to  which  the  discovery 
is  sought,  as  the  defendant  cannot  be  called  upon  to  answer  mere 
vague  and  loose  surmises;  ^^  such  a  case  as  will  enable  the  plain- 
tiff to  recover  in  the  action,  together  with  so  much  of  the  plead- 
ings as  will  enable  the  court  to  determine  whether  the  facts  of 
which  discovery  is  sought  are  material/*  "  And  if  the  plaintiff 
desires  to  avoid  the  payment  of  costs,  he  should  apply  to  the  de- 
fendant in  the  first  instance  to  give  him  the  information  which 
he  seeks,  or  to  admit  the  facts  of  which  discovery  is  sought,  and 
this  should  be  stated  in  the  bill,  and  the  prayer  of  the  bill  should 
be  for  a  full  discovery  as  to  the  matters  stated,  and  for  process 
to  compel  the  defendant  to  appear  and  answer  the  bill."  *°  It  is 
not  necessary,  however,  in  a  pure  bill  of  discovery  to  aver,  that 
the  discovery  is  absolutely  necessary  or  indispensable  for  the 
maintenance  or  defense  of  the  plaintiff's  claim.^^ 

§164.    As  to  the  allegations  of  a  mixed  bill  of  discovery. 

As  a  mixed  bill  of  discovery  is  an  original  bill  praying  relief, 
the  parts  of  which  have  already  been  considered,*^  it  is  sufficient 
to  state  here  that  if  the  demand  of  the  plaintiff  be  legal,  and 
therefore  not  cognizable  in  a  court  of  equity  except  on  the 
ground  of  discovery,  it  must  be  averred  in  the  bill  that  the  dis- 
covery is  indispensable  for  lack  of  other  evidence ;  *^  and  should 
it  appear  from  the  bill  or  proof  that  the  plaintiff  has  other  ade- 
quate evidence,  the  bill  will  be  dismissed  on  demurrer  or  at  the 
hearing.** 

§165.     The  answer  to  a  pure  bill  of  discovery. 

Upon  filing  a  pure  bill  of  discovery,  the  plaintiff  is  entitled  to 
have  it  answered  and  as  matter  of  right  may  compel  the  defend- 
ant to  answer  it,  unless  his  answer  would  subject  him  to  a  penal- 

.37  Idem.  *3  Thompson   vs.    Whittaker   Iron 

ssldem.  Co.,  41   W.  Va.   574,  23  S.  E.  Kep. 
39  2  Beach  Mod.  Eq.  Jur.,  sec.  864.       795 ;  Duvals  vs.  Ross,  2  Munf .  290 ; 

*"  Hogg  Eq.  Pr.,  sec.  585.  Childress  vs.  Morris,  23  Gratt.  802. 

« Russel   vs.    Dlekeshied,    24    W.  **  Thompson   vs.   Whittaker    Iron 

Va.  61.  Co.,   supra;  Hale  vs.   Clarkson,   23 

*2Ante,  Ch.  4,  sec.  156.  Gratt.  42. 
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ty  or  punishment  or  render  him  infamous/^  or  unless  the  bill 
seeks  a  discovery  of  matters  as  to  which  the  plaintiff  is  not  legal- 
ly entitled  to  a  disclosure ;  '"^  and  when  the  defendant  answers 
the  bill,  the  answer  must  make  a  full  discovery  as  to  all  matters 
properly  prayed  for  in  the  bill,  if  within  his  knowledge.*'  The 
right  to  a  full  discovery  cannot  be  defeated  by  the  defendant's 
denial  of  the  materiality  of  the  evidence,*^  since  the  avoidance 
of  discovery  can  only  be  relied  on  by  demurrer,  plea  or  answer, 
as  shown  in  a  former  section.*^  But  in  his  answer  to  a  bill  of 
discovery  the  defendant  has  a  right  to  state  all  the  facts  and  cir- 
cumstances relating  to  the  subject  as  to  which  discovery  is 
sought,  that  which  makes  for  as  well  as  that  which  makes  against 
him.'*"  In  his  answer  the  defendant  need  not  give  the  items  of 
an  account  or  copy  the  books  to  annex  thereto,^^  nor  should  the 
answer  be  unnecessarily  prolix,''^  and  the  defendant  is  not  bound 
to  answer  as  to  such  matters  as  relate  exclusively  to  his  own  de- 
fense.^' 

§166.     The  effect  of  an  answer  to  a  pure  bill  of  discovery. 

The  plaintiff  in  a  pure  or  technical  bill  of  discovery  may  or 
may  not  use  the  answer  to  it  at  his  election,'**  but  if  he  does  use 
it  on  the  trial  of  the  action  at  law,  it  is  treated  as  matter  of  evi- 
dence, the  whole  of  which  is  to  be  read  as  the  testimony  of  a  wit- 
ness, including  not  only  admissions  against  the  interests  of  the 
respondent,  but  all  assertions  in  his  favor,  however,  to  be  cred- 
ited or  discredited,  in  whole  or  in  part,  by  the  court  or  jury,  ac- 
cording to  its  own  intrinsic  weight,  or  its  relative  weight  in 
comparison  or  connection  with  the  other  evidence  in  the  action 
at  law.'*'*     But  that  a  party  may  use  his  answer  to  a  bill  of  dis- 

45  Le  Roy  vs.  Veeder,  1  John.  Cas.  si  2  Beach  Mod.  Eq.  Jur.,  sec.  857. 

417,   1   Law.  Ed.   375;   Le  Roy  vs.  52 /dem. 

Servis,    1   Cai.   Cas.   1,  2  Law.  Ed.  53  Idem,  citing  Wilson  vs.  Weber, 

677:  Mclntyre  vs.  Mancius,  siipro.  2  Gray  558;   Shum  vs.  Sewell,   104 

40  Shipman  Eq.  PI.  403,  404.  Mass.  24;   Baker  vs.  Carpenter,  127 

"  2  Beach  Mod.  Eq.  Jur.,  sec.  857.  Mass.  226 ;  Weatherbee  vs.  Winches- 

i»  Hogg  Eq.  Pr.,  sec.  586.  ter,  128  Mass.  .293. 

*^  Ante.,  sec.  160.  54  ]Tant  vs.  Miller.  17  Gratt.  187; 

50  Puterbaugh    Ch.    PI.    and    Pr.  Hogg  Eq.  Pr.    sec.  587. 

(3rd  ed.)  334.  55  Fant  vs.   jNIiller,  supra;  Lyons 
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covery  as  evidence  iu  his  own  favor  in  the  trial  of  an  action  at 
lavsr,  it  must  be  offered  as  evidence  by  his  adversary,  he  himself 
cannot  introduce  it  as  evidence  in  the  first  instance/"  And  that 
an  answer  may  be  evidence  for  the  defendant,  it  must  he  respon- 
sive to  the  bill  as  to  the  fact  as  to  which  discovery  is  sought,^^ 
if  as  to  matter  in  respect  to  which  no  discovery  is  sought,  if  the 
answer  allege  anything  affirmatively  it  is  not  evidence,  but  must 
be  proved  by  him  as  any  other  fact  in  the  case.^* 

§167.     The  answer  to  a  mixed  bill  of  discovery. 

The  effect  of  an  answer  to  a  mixed  bill  of  discovery  is  the  very 
reverse  of  that  to  a  pure  bill  of  discovery,''^  since  to  falsify  the 
allegation  of  the  necessity  for  a  discovery  would  defeat  the  juris- 
diction of  the  court  whose  aid  the  plaintiff  has  invoked,'"  and 
the  plaintiff  must  permit  the  answer  to  stand  and  use  it  as  evi- 
dence, though  it  be  against  him."^ 

§168.     Discovery  by  means  of  interrogatories. 

In  Virginia  it  is  prescribed  by  statute,  that  in  an  action  at  law, 
a  party  may  file  in  the  Clerk's  office,  or  in  any  cause  or  matter 
before  a  coramissioner  of  a  court,  any  person  interested  may  file 
with  such  commissioner,  interrogatories  to  any  adverse  party  or 
claimant,  whereupon  a  summons  shall  issue,  requiring  the  party 
to  be  summoned  to  answer  the  same  and  prescribing  that  a  copy 
of  the  interrogatories  shall  be  delivered  with  the  summons  at  the 
time  of  its  issue.* ^  If  the  interrogatories  are  relevant  and  such 
as  should  be  answered  upon  a  bill  of  discovery,  and  have  not 
been  unreasonably  delayed,  the  court  or  commissioner,  if  they 
are  not  duly  answered  upon  oath  within  a  reasonable  time,  or  if 
the  answers  filed  are  evasive,  will  attach  him  and  compel  him  to 

vs.  Miller,  6  Gratt,  427,  52  Am.  Dec.  as  Idem. 

129;   SaJtmarsh   vs.   Bower,   22  Ala.  oo  Fant  vs.  Miller,  supra;  Thon^p- 

230;    Allen   vs.    McNew,    8    Humph.  son  vs.  Clark    81  Va.  422;  Ward  \-fe. 

(Tenn.)  46.  Cornett,  91  Va.  676;  22  S.  E.  Rep. 

56  Montgomery   Branch   Bank   vs.  494. 

Parker,  5  Ala.  731.  o"  Thompson  vs.  Clark,  supra. 

•'T  Jones  vs.  Cunningham,  7  W.  Va.  isi  fdem. 

707.  «2Code,   1887,  Ch.  164,  sec.  3370. 
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answer  in  open  court,  or  to  answer  more  explicitly."''  The  court 
may,  in  its  discretion,  set  the  party's  plea  aside  and  give  judg- 
ment against  him  by  default,  or,  if  he  be  plaintiff,  order  his  suit 
to  be  dismissed  with  costs,  or,  if  he  be  claiming  a  debt  before  a 
commissioner,  disallow  such  claim,  and  the  answers  given  to  in- 
terrogatories are  given  the  same  effect  as  if  obtained  upon  a  bill 
of  discovery."^ 

§169.     The  rights  of  the  parties  with  reference  to  interrogatories 
as  a  means  of  discovery. 

The  right  to  propound  interrogatories  as  a  means  of  obtain- 
ing evidence  to  be  used  in  an  action  at  law  is  derived  solely  from 
statute,**^  and  in  Virginia  is  confiLjd  to  such  interrogatories  as 
the  party  would  be  bound  to  answer  upon  a  bill  of  discovery  in 
a  court  of  chancery.  "^ 

The  decisions  construing  the  law  authorizing  interrogatories 
as  a  means  of  discovery  in  aid  of  an  action  at  law  clearly  show, 
that  so  far  as  the  respective  rights  of  the  parties  are  concerned, 
the  same  rules  and  principles  obtain  as  in  equity  upon  a  bill  of 
discovery,"'  and  this  right  is  merely  cumulative  and  does  not 
take  away  the  right  to  file  a  bill  of  discovery."* 

63  Idem.  concerned,  or  to  take  his  deposition, 

6*  Idem.     This    statute   was    first  we  will  not  consider  here,  but  defer 

enacted   in   Virginia   in    1831.     See  it  to  subject  of  "  Depositions,"  Ch. 

McFarland  vs.  Hunter,  8  Leigh  489,  XXIII. 

where  the  act  as  found  in  Acts  of  es  Poindexter  vs.  Davis,  6  Gratt. 

1830-31,  Ch.  11,  sec.  68,  is  given  in  481. 

extenso.     While      similar      statutes  66  Idem. 

similar  statutes  are  found  in  many  «'  Idem;   McFarland  vs.   Hunter, 

other  States  of  the  Union,  no  such  6  Gratt.  481 ;   Vaughn  vs.  Garland, 

law  exists  in  West  Virginia.     So  fax  11  Leigh  251. 

as  the  right  of  the  party  to  exam-  68  Code,  1887,  Ch.  165    sec.  3372. 

ine  the  defendant   as  a  witness  is 
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CHAPTER  IX. 

AMENDED   AND  SUPPLEMENTAL   BILLS. 

Sec.  170.  The  difference  between  an  amended  and  supplemental  bill. 

Sec.  171.  Supplemental  bill  must  be  consistent  with  original. 

See.  172.  When  an  amended  or  supplemental  bill  may  be  filed. 

Sec.  173.  Leave  of  court  should  be  obtained  to  file  supplemental  bill. 

Sec.  174.  How  leave  to  file  a  supplemental  bill  is  made. 

Sec.  175.  The  requisites  of  a  supplemental  bill. 

Sec.  176.  The  parties  to  a  supplemental  bill. 

Sec.  177.  Amendment  in  lieu  of  a  supplemental  bill. 

Sec.  178.  Supplemental  bill  in  the  nature  of  a  bill  of  review. 

Sec.  179.  Defenses  to  supplemental  bills. 

Sec.  180.  Original  bills  in  the  nature  of  supplemental  bills. 

§170.     The  difference  between  an  amended  and  supplemental  bill. 

According  to  the  ancient  and  strict  rules  of  equity  pleading, 
a  supplemental  bill  is  one  that  is  vised  to  introduce  into  the  cause 
new  matter  which  has  arisen  since  the  filing  of  the  original 
hill;^  an  amended  bill  is  employed  to  supply  omissions  in  the 
original  bill  and  remedy  defects  therein,  which  existed  before  or 
at  the  time  of  the  filing  thereof.^  But  this  distinction  between 
an  amended  and  supplemental  bill  no  longer  obtains  in  Virginia 
or  West  Virginia,  where  the  tendency  is  to  disregard  the  mere 
names  of  things  and  to  consider  and  apply  their  substance,^  so 

1  Crumlish  vs.  Railroad  Co.,  28  W.  note;   Baugher  vs.  Eichelberger,   11 

Va.  623j  Western  M.  &  M.  Co.  vs.  W.  Va.  217;  List  vs.  Pumphrey,  3 

Va.  Cannel  Coal  Co.,  10  W.  Va.  at  W.  Va.  672. 

p.  296;   Hurd  vs.  Everett,   1  Paige  2  Candler  vs.  Pettit,  supra;  Weat- 

Ch.    124,   2  Law.   Ed.   585,   16  Am.  ern  M.  4;  M.  Co.  va.  Va.  Cannel  Coal 

Dec.     395;     Wilder    vs.     Keeler,     3  Co.,   supra;   Crumlish  vs.   Railroad 

Paige  Ch.  164,  3  Law.  Ed.  99,  and  Co.,  supra. 

note ;  Candler  vs.  Pettit,  1  Paige  Ch.  3  Crumlish   va.    Rai'road   Co.,   su- 

168,  2  Law.  Ed.  603,  and  note,   19  pra;  Shinn  vs.  Board  of  Education, 

Am.  Dec.   399;   Wilner   vs.   Wilner,  39  W.  Va.  479,  45  Am.  St.  Rep.  928. 
2   Edw.    Oh.    114.   6   Law.   Ed.   330, 
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that  each  will  be  treated  as  the  other,  where  to  do  so  will  sub- 
stantially advance  the  rights  of  the  parties/ 

§171.     Supplemental  bill  must  be  consistent  with  original. 

A  party  who  has  no  cause  of  action  when  he  files  his  original 
bill  cannot  aid  his  case  by  filing  a  supplemental  bill/  because  a 
supplemental  bill  is  only  an  addition' to  and  continuance  of  the 
original  bill,"  to  be  read  with  it  and  should  be  consistent  with 
it.'  Thus  a  supplemental  bill  can  not  set  up  a  contract  of  part- 
nership entirely  different  from  that  set  up  in  the  original  bill,' 
and  if  it  does  it  is  demurrable."  So  facts  showing  grounds  for 
a  divorce  from  the  bonds  of  matrimony,  arising  after  the  insti- 
tution of  a  suit  for  a  divorce  from  bed  and  board,  cannot  be 
introduced  into  a  suit  by  means  of  a  supplemental  bill.^°  The 
same  principle  obtains  with  reference  to  amended  bills,  as  no 
amendment  can  be  made  which  makes  a  new  or  different  cause 
from  that  contained  in  the  original  bill.^^  "  An  amended  bill 
cannot  be  allowed  containing  statements  inconsistent  with  the 
nature  of  the  original  bill."  ^^  So  if  the  grounds  upon  which  a 
supplemental  bill  is  based  are  in  irreconcilable  conflict  with  the 
grounds  upon  which  the  original  bill  is  based,  such  supplemental 
bill  cannot  be  sustained,  but  should  be  dismissed  at  the  hearing, 
though  filed  by  leave  of  the  court  without  objection.^^     So  if  a 

*  Crumlish   vs.    Railroad   Co.   su-  « Idem. 

pra,   in   the   opinion   of   the    court,  lo  Schwab  vs.  Schwab,  93  Md.  382, 

citing  1  Bart.  Ch.  Pr.  330;  Laidley  52  L.  R.  A.  414,  49  Alt.  Rep.  331. 

vs.  Menifiela,   7  Leigh  346;    Sturm  n  Cofifman  vs.  Langston,  21  Gratt. 

vs.  Fleming,  22  W.  Va.  404.  263;   Hurt  vs.  Jones,   75  Va.   353; 

5  Straughan  vs.   Hallwood,  30  W.  Ewing  vs.  Ferguson,  33  Gratt.  548 ; 

Va.   274,  4  S.  E.  Rep.  394,   8  Am.  Shenandoah  Val.  R.  Co.  vs.  Griffith, 

St.  Rep.  29';  Candler  vs.  Pettit,  su-  76  Va.   93;    Piercy  vs.  Beckett,   15 

pra;    Hanby   vs.    Henritze,    85    Va.  W.  Va.  444;  Burlew  vs.  Quarrier,  16 

177,   7   S.   E.   Rep.   204;    Baker   vs.  W.  Va.  108;  Lamb  vs.  Cecil,  28  W. 

Prizer,  150  Ind.  4,  48  N.  E.  Rep.  4.  Va.  653;  Bird  vs.  Stout,  40  W.  Va. 

o  Am.  L.  Ins.  &  T.  Co.  vs.  Sackett,  43,  20  S.  E.  Rep.  852. 

1  Barb.  Ch.  585,  5  Law.  Ed.  504.  12  Bird  vs.  Stout,  supra. 

7  Straughan  vs.  Hallwood,  supra;  is  Straughan  vs.  Hallwood,  supra; 

V/ilner  vs.  Wilner,  2  Edw.  Oh.  114,  Hanby  vs.   Henritze,  85  Va.  177,  7 

6  Law.  Ed.  330.  S.  E.  Rep.  204 ;  Keyser  vs.  Renner, 

s  McComb  vs.   Lobdell,  32  Gratt.  87  Va.  249,  12  S.  E.  Rep.  406. 
186. 
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supplemental  bill  can  in  no  wise  aid  the  original  bill  it  should 
not  be  allowed  to  be  filed."  Thus  where  such  bill  seeks  no  dis- 
covery," alleges  no  new  matter,  and  tenders  no  issue,  save  as  to 
the  validity  of  a  debt  included  in  a  master  commissioner's  re- 
port, which  can  be  reached  and  disposed  of  by  exception  to  such 
report,  such  bill  ought  not  to  be  filed.^^ 

§172.     When  an  amended  or  supplemental  bill  may  be  filed. 

It  is  provided  by  statute  both  in  Virginia  and  West  Virginia 
that  the  plaintiff,  whether  the  defendant  has  appeared  or  not, 
may  at  any  time,  in  the  vacation  of  the  court  wherein  the  suit  is 
pending,  file  in  the  Clerk's  ofiice  an  amended  or  supplemental 
bill,  upon  which  summons  shall  issue  for  the  defendant  to  an- 
swer the  same.^*  Aside  from  the  provision  thus  made  by  stat- 
ute, a  supplemental  bill  may  be  filed  at  any  time,"  even  after,  as 
well  as  before  decree.^*  But  if  filed  after  a  decree,  it  can  only 
be  for  the  purpose  of  supplying  any  omission  there  may  be  in  it, 
or  in  .the  proceedings  which  led  to  it,  so  as  to  enable  the  court  to 
give  full  effect  to  its  decision,  and  not  to  vary  the  principles  of 
the  decree ;  ^°  but,  as  a  general  rule,  a  supplemental  bill  ought  to 
be  filed  as  soon  as  the  new  matter  sought  to  be  introduced  into 
the  cause  is  discovered.^"  But  where  a  decree  has  been  rendered 
confirming  a  judicial  sale  of  real  property  and  directing  the  title 
to  be  transferred  to  the  purchaser  by  the  commissioner,  retain- 
ing a  lien  in  the  conveyance  to  secure  the  payment  of  the  balance 
of  the  purchase  money  and  the  purchaser  conveys  the  property 
to  another  without  paying  the  original  purchase  money  the  lien 
may  be  enforced  by  supplemental  bill,  if  the  original  cause  is 
still  pending  for  any  purpose,^^  but  if  it  is  ended  then  an  origi- 
nal bill  must  be  filed.^^ 

I 

1*  Atwood  vs.  Shenandoah  Val.  R.  is  Idem. 

Co.,  85  Va.  966,  9  S.  E.  Rep.  748.  is  Idem,  1536,  note  6. 

15/dem.  20  Idem,   1523,   note   2,   and   1530, 

leCode   (W.  Va.).,  1899,  Ch.  125,  note  8. 

sec.  12;  Code   (Va.),  1887,  Ch.  159,  21  Glenn  vs.  Blackford,  23  W.  Va. 

Bee.  3253.  182. 

17  2  Dan.  Ch.  Pr.-  (4th  Am.  Ed.)  ''^  Idem. 
1533,  note  1. 
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At  what  stage  of  the  cause  an  amendment  to  the  bill  may  be 
made  or  an  amended  bill  may  be  filed  is  considered  elsewhere  in 
this  treatise.^' 

§173.     Leave  of  court  should  be  obtained  to  file  supplemental  bill. 

Subject  to  the  principles  already  stated,^*  as  a  general  rule  the 
plaintiff  should  obtain  leave  of  court  to  file  a  supplemental  bill  ^^ 
and  it  is  irregular  to  do  so  without  obtaining  such  leave,  and 
especially  is  this  so  after  a  decree  has  been  entered,  or  it  is 
sought  to  change  the  issue  made  by  the  original  bill ;  ^^  but  an 
order  granting  leave  to  file  such  bill  will  not  be  treated  as  an 
order  adjudicating  its  sufficiency.^^ 

If  filed  without  leave,  the  court  in  its  discretion  may  dismiss 
the  same.^* 

§174.    How  leave  to  file  a  supplemental  bill  is  made. 

The  court  will  sometimes  ex  mere  motu  direct  the  filing  of  a 
supplemental  bill,^^  but  it  is  usual  to  apply  ex  parte  by  motion 
or  petition ;  ^"  the  court  not  requiring  notice  except  in  doubtful 
eases.  ^^ 

§175.     The  requisites  of  a  supplemental  bill. 

It  is  necessary  that  the  supplemental  bill  state  the  original 
bill  and  the  proceedings  thereon,'^  and  the  subsequent  event 
which  occasions  its  use  and  the  consequent  alteration  of  the  bill 

23  Post,  Ch.  XVIII,  sec.  322.  sought  by  the  original  bill,  the  new 

2*  That  is  unless  it  be  filed  in  the  matters  which  have  occurred,  and 
Clerk's  office  in  vacation,  or  perhaps  praying  leave  to  exhibit  a  supple- 
before  any  appearance  by  the  de-  mental  bill  to  set  them  forth,  with 
fendant.  all    proper    circumstances    and    ex- 

25  1  Beach  Mod.  Eq.  Pr.,  sec.  500;  planations,   and  to  pray  such  relief 

2  Dan.  Ch.  Pr.   152.3,  note  2.  upon  them  as  the  petitioner  may  be 

20  1  Beach  Mod.  Eq.  Pr.,  sec.  500.  advised  he  is  entitled  to."     1  Beach 

27  Idem.  Mod.  Eq.  Pr.    sec.  501. 

28  1  Dan.  Ch.  Pr.  1523,  note  2.  3i  idem. 

29  Idem.  3=  1  Beach  Mod.  Eq.  Pr.,  sec.  505; 
so  Idem,   "The  application  should  2  Dan.  Ch.  Pr.  f4th  Am.  Ed.)   1332, 

be    by    petition    stating    the    relief      note  2. 
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with  respect  to  parties.^^  It  is  not  usual  to  reiterate  all  the 
substantive  averments  of  the  original  bill  in  the  supplemental 
bill,  but  to  state  them  by  way  of  reference  and  charge  the  addi- 
tional new  facts  by  way  of  supplement ;  ^^  and  even  where  the 
bill  is  filed  against  a  new  defendant  it  is  only  necessary  to  state 
enough  to  show  an  equity  against  him ; '"  and,  in  general,  the 
supplemental  bill  should  pray  that  all  the  defendants  appear 
and  answer  the  charge  it  contains,''^  and  if  a  new  defendant  is 
thus  brought  in,  it  should  pray  that  he  answer  the  original  bill 
also.^'  In  short  the  prayer  should  be  adapted  to  the  purpose  for 
which  it  is  filed/' 

§176.     The  parties  to  a  supplemental  bill. 

If  a  supplemental  bill  is  filed  merely  for  the  purpose  of  bring- 
ing a  new  party  to  answer  the  original  bill,  it  is  not  necessary  to 
make  any  one  except  such  new  party  a  defendant  to  the  bill;  ^' 
but  if  a  supplemental  bill  is  filed  for  the  purpose  of  bringing 
new  facts  before  the  court,  all  the  parties  to  the  original  bill 
should  be  parties  to  the  supplemental  bill.*"  Where  one  pen- 
dente lite  acquires  the  interest  of  a  party  in  a  suit,  and  files  a 
supplemental  bill,  he  must  make  all  the  parties  to  the  original 
bill,  whether  plaintiffs  or  defendants,  parties  to  such  supple- 
mental bill.*^ 

§177.     Amendment  in  lieu  of  a  supplemental  bill. 

Though  by  statute  and  even  by  practice  in  Virginia  and  West 
Virginia,  the  right  to  file  a  supplemental  bill  is  recognized,  still 
its  use  has  in  most  instances  been  almost  superseded  by  reason 
of  the  disregard  of  form  by  the  courts  of  these  states  *^  and  the 
great  latitude  and  range  permitted  by  way  of  amendment.*' 

33  Idem.  &  T.  Co.  vs.  Seymour,  9  Paige  Ch. 

34  1  Beach  Mod.  Eq.  Pr.,  see.  505.       5.38,  4  Law.  Ed.  808. 

ssldem.  *o  Farmers'    Loan    &    T.    Co.    vs. 

36  2  Dan.  Ch.  Pr.  1532,  note  2.  Seymour,  supra. 

ST  Idem.  "Borst   vs.   Boyd,    3    Sandf.   Ch. 

38  1  Beach  Mod.  Eq.  Pr.,  sec.  505.  501,  7  Law.  Ed.  935. 

39McGown  vs.  York,  6  Johns.  Ch.  *2  Ante,  sec.  170. 

450,  2  Law.  Ed.  182;  Farmers'  Loan  is  Post,  Ch.  18,  sec.  320. 
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And  it  is  now  held,  that  though  the  matters  sought  to  be  brought 
into  the  case  occurred  after  the  filing  of  the  original  bill,  it  may- 
be introduced  by  way  of  amendment  as  well  as  by  way  of  sup- 
plement to  the  bill,**  and  it  is  laid  down  by  a  reputable  author 
that  whenever  the  same  end  may  be  obtained  by  an  amendment 
the  court  will  not  permit  a  supplemental  bill  to  be  filed.*'*  "  So 
where,  according  to  the  modern  practice,  matter  arising  since  the 
original  bill  was  filed  but  before  answer  may  be  inserted  in 
the  bill  by  amendment,  it  cannot,  if  known  in  time  to  be  in- 
serted, be  brought  into  the  suit  by  supplemental  bill."  *° 

§178.     Supplemental  bill  in  the  nature  of  a  bill  of  review. 

Where  a  party  seeks  to  reverse  or  modify  a  decree  by  reason 
of  new  matter  discovered  since  the  entry  of  the  decree,  such  new 
matter  should  be  presented  by  a  supplemental  bill  in  the  nature 
of  a  bill  of  review ;  "  but  such  bill  cannot  be  filed  without  leave 
of  the  court,**  nor  without  an  affidavit  similar  to  that  required 
in  a  bill  of  review.*"  As  a  general  rule,  it  should  be  filed  as 
soon  after  the  new  matter  is  discovered  as  it  reasonably  may 
be.^" 

In  order  to  obtain  permission  to  file  the  bill,  a  petition  must 
be  presented  to  the  court,  accompanied  by  an  affidavit,  as  we 
have  just  observed,  stating  the  nature  of  the  new  matter,  that 
the  court  may  exercise  its  judgment  upon  its  relevancy  and 
materiality,^'  and  showing  also  that  it  could  not  be  procured  by 
the  use  of  due  diligence  in  time  to  be  used  before  the  entry  of 
the  decree  sought  to  be  corrected. 

A  supplemental  bill  in  the  nature  of  a  bill  of  review  will  only 

44Crumlish   vs.   Railroad   Co.,    28  10  W.  Va.  298,  and  at  pp.  312,  313; 

\V.  Va.  523,  and  at  p.  630.  2    Dan.    Ch.    Pr.     (4th    Am.     Ed.) 

45  1  Beach  Mod.  Eq.  Pr.,  sec.  492,  1537. 

citing    Story    Eq.    PI.     (10th    Ed.),  is  Idem. 

see.    333 ;    Stafford    vs.    Howlett,    1  *o  Idem. 

Paige  Ch.  200;  Murray  vs.  Kin>;.  5  so  Hyman,  Moses  &  Co.  vs.  Smith, 

Ired.    (N.  C.)    Eq.  223.     See  <ilio  2  supra;  2   Beach  Mod.  Eq.  Pr.,  sec. 

Dan.  Ch.  Pr.  (4th  Am.  Ed.)   1534.  849. 

48  Idem.  ''I  Hyman,  Moses  &  Co.  vs.  Smith, 

4'  2    Beach    Mod.    Eq.    Pr..    sec.  supra. 
849 ;  Hyman,  Moses  &  Co.  vs.  Smith, 
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lie  to  an  interlocutory  decree,^^  if  the  decree  is  final  resort  must 
be  had  to  a  bill  of  review.°^ 

§179.     Defenses  to  supplemental  bills. 

The  defenses  that  may  be  made  to  a  supplemental  bill  are 
those  usually  offered  to  an  original  bill.'**  Thus,  if  it  appear  on 
the  face  of  the  bill  that  it  was  filed  on  insufficient  grounds,  a 
demurrer  will  lie,^^  and  if  it  does  not  so  appear  or  there  is 
reason  which  is  not  apparent  on  the  face  of  the  bill  why  it  should 
not  have  been  filed,  the  objection  is  taken  by  plea  or  answer.^" 

§180.     Original  bills  in  the  nature  of  supplemental  bills. 

A  supplemental  bill  is  proper  only  when  the  same  parties  or 
the  same  interests  remain  before  the  court.'*'  But  where  relief 
of  a  different  kind  or  upon  a  different  principle  is  required  from 
that  in  the  original  bill  or  decree,  an  original  bill  in  the  nature 
of  a  supplemental  bill  may  be  filed.^*  Thus  where  a  sole  plain- 
tiff assigns  his  interest  pendente  lite  in  the  subject  matter  of  liti- 
gation, leaving  no  one  with  any  interest  to  prosecute  the  suit, 
the  cause  may  be  carried  on  by  the  assignee,  so  as  to  have  the~ 
benefit  of  the  former  proceedings  by  means  of  an  original  bill  in 
the  nature  of  a  supplemental  bill.^" 

A  bill  of  this  character  should  state  the  original  bill,  the  pro- 
ceedings on  it,  and  the  termination  of  the  interest  of  the  plain- 
tiff in  the  original  and  how  the  right  has  become  vested  in  the 
plaintiff  in  the  supplemental  bill,  and  should  conclude  with  a 
prayer  for  such  relief  as  is  adapted  to  the  case  of  the  plaintiff  in 
the  new  bill.'*'' 

52 /dem;  Finlayson  vs.  Lipscomb,           ^^  Idem. 

15  Fla.  560.  ^^  Idem,  citing  Fulton  vs.  Gracen, 

53  Idem.  44   N.   J.   Eq.   444.     See  Mason  vs. 

5*1  Dan.  Ch.  Pr.  (4th  Am.  Ed.)  York  &  Cumberland  R.  Co.,  52  Me- 
15.34;    1   Beach  Mod.   Eq.  Pr.,  sees.       82,  107;  Mills  vs.  Hoag,  7  Paige  Ch. 

.^08,  509.  18,  4  Law.  Ed.  41,  31  Am.  Dee.  271 ; 

55  Idem.  Van     Hook     vs.     Throckmorton,     8 

56  Idem.  Paige  Ch.  3.3,  4  Law.  Ed.  333. 

5r  1  Beach  Mod.  Eq.  Pr.,  sec.  511,  60   i  Beach  Mod.  Eq.  Pr.,  sec.  512. 

citing  Story  Eq.-  PL,  sec.  345. 
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CHAPTER  X. 

BILLS   OF  REVIVOR. 

Abatement  of  a  suit  and  its  effect  in  a  court  of  equity. 

When  a  suit  abates,  so  as  to  make  revivor  necessary. 

By  whom  and  in  whose  name  a  suit  should  be  revived. 

How  a  suit  may  be  revived. — Bill  of  revivor. 

The  essential  averments  of  a  bill  of  revivor. 

Defenses  to  a  bill  of  revivor. 

Bills  in  the  nature  of  bills  of  revivor. 

Bills  of  revivor  and  supplement. 

Revivor  by  scire  facias. 

Revivor  by  motion. 

§181.     Abatement  of  a  suit  and  its  effect  in  a  court  of  equity. 

If  after  suit  brought  or  bill  filed,  a  party  to  it,  either  plaintiff 
or  defendant  die,  or  anything  else  occur  making  it  necessary  to 
bring  in  a  new  party,  the  suit  will  abate,  or  become  defective, 
until  this  is  done.^  The  abatement  of  a  suit  in  equity  operates 
as  a  suspension  of  the  right  to  proceed  therein  until  the  new 
parties  are  brought  before  the  court,^  except  for  the  purpose  of 
revivor,  to  preserve  the  property  in  dispute  and  to  punish  for 
contempt.^ 

§182.     When  a  suit  abates,  so  as  to  make  revivor  necessary. 

As  a  general  rule,  upoji  the  death  of  a  plaintiff  or  defendant 
materially  interested,  the  suit  abates.*  Thus  where  suit  is 
pending  against  a  lunatic  by  his  committee,  and  the  lunatic  dies, 

1  1  Beach,  Mod.  Eq.  Pr.,  Sec.  481;  Mich.  511;  Chapman  vs.  Maitland, 
2  Dan.  Ch.  Pr.  (4th  Am.  Ed.)  1057  22  ^Y.  Va.  329;  Paxton  vs.  Stuart, 
et  seq.   and  notes;    1  Bart.   Ch.  Pr.       80   Va.    873. 

294  et  seq.  3  i  Beach  Mod.  Eq.  Pr.,  sec.  482. 

2  1  Beach  Mod.  Eq.  Pr.,  see.  482;  *Idcm,  481,  citing  2  Dan.  Ch.  Pr. 
18  Enc.  PI.  &  Pr.  1097,  citing  (5th  Am.  Ed.)  1507.  See  also  Pax- 
Clarke  vs.  Kathewson,   12  Pet.    (U.  ton  vs.  Stuart,  supra. 

S.)    164;    Zoellner   vs.    Zoellner,   46 
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the  committee  ipso  facto  becomes  functus  officio  and  the  suit 
abates/  But  if  the  whole  interest  or  liability  of  the  party 
dying,  survives  to  or  devolves  upon  other  parties  to  the  suit,  no 
abatement  takes  place."  Marriage  of  a  female  does  not  abate 
the  suit,  though  it  may  be  necessary  to  name  her  husband  in  the 
subsequent  proceedings,'  but  if  she  vi^ere  acting  in  a  representa- 
tive capacity,  as  a  sole  plaintiff  or  defendant,  as  the  personal 
representative  of  the  estate  of  a  decedent  for  instance,  the  suit 
would  certainly  abate  and  revival  would  be  necessary,  as  her 
power  to  act  in  such  capacity  terminates  upon  her  marriage,^ 
unless  she  be  a  defendant,  in  which  case  the  suit  could,  perhaps, 
be  prosecuted  to  final  decree  by  virtue  of  the  statute."  Revival 
is  necessary  where  the  interest  of  the  party  dying  passes  to  his 
heirs  or  representative. 

"  Instances  in  which  revival  is  not  necessary  are  found  in  the 
cases  of  trustees  and  executors  when  one  dies  not  having  pos- 
sessed any  of  the  property  in  question,  or  done  any  act  relating 
to  it  which  may  be  questioned  in  the  suit ;  where  the  suit  is  by 
or  against  the  husband  and  wife  in  right  of  the  wife,  and  the 
husband  dies  under  circumstances  which  admit  of  no  demand  by 
or  against  his  representatives ;  where  one  of  several  creditors 
suing  on  behalf  of  themselves  and  other  creditors  dies ;  where 
one  of  the  joint-tenants,  parties  to  the  suit,  dies,  although  this  is 
not  true  of  tenants  in  common ;  and  where,  after  a  decree  that 
the  defendants  should  interplead,  the  plaintiff  in  a  bill  of  inter- 
pleader dies."  ^° 

There  are  two  classes  of  cases  the  subject  of  express  statutory 
provision,  as  to  the  first  of  which  it  is  provided  that  "  when  in 
any  suit  in  equity  the  number  of  parties  exceeds  thirty,  and  any 
one  of  said  parties,  jointly  interested  with  others  in  any  question 
arising  therein,  shall  die,  the  court  may  nevertheless  proceed,  if 
in  its  opinion  all  classes  of  interest  in  the  case  are  represented, 
and  the  interest  of  no  one  vnll  be  prejudiced  by  the  trial  of  the 

5  Paxton  vs.  Stuart,  supra.  s  Code  (W.  Va.)  1899,  Ch.  85,  sec. 

6  1  Beach  Mod.  Eq.  Pr.,  sec.  481;       9;   Code    (Va.)    1887,   Ch.   119,  sec 
2  Dan.  Ch.  Pr.   (4th  Am.  Ed.)   1511       2644. 

and  note  3.  ^  Idem. 

T  1  Bart.  Ch.  Pr.,  sec.  100,  p.  294.  lo  1  Bart.  Ch.  Pr.  294,  295. 
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cause,  to  render  a  decree  in  such  suit  as  if  such  person  were 
alive,  decreeing  to  the  heirs  at  law,  distributees,  or  representa- 
tives of  such  person,  as  the  case  may  require,  such  interest  as 
such  person  would  have  been  entitled  to  had  such  person  been 
alive  at  the  date  of  the  decree."  ^^ 

The  Circuit  Court  may  in  its  discretion,  act  upon  and  apply 
this  statute,  and  its  exercise  of  such  discretion  will  rarely  be  re- 
viewed or  disturbed.^^ 

As  to  the  other  class  of  cases  the  statute  provides  that  "  any 
court,  in  which  is  pending  any  case  wherein  for  more  than  four 
years,  there  has  been  no  order  or  proceeding  but  to  continue  it, 
may,  in  its  discretion,  order  such  case  to  be  struck  from  its 
docket ;  and  it  shall  thereby  be  discontinued.  A  court  making 
such  order  may  direct  it  to  be  published  in  such  newspaper  as  it 
may  name."  ^^ 

§183.     Bv  whom  and  in  whose  name  a  suit  should  be  revived. 

When  a  party  plaintiff  to  a  suit  dies,  and  the  suit  affects  or 
relates  to  a  mere  personal  right  or  chose  in  action,  the  personal 
representative  has  the  sole  right  to  revive  and  in  his  name  as 
the  plaintiff,"  and  if  the  defendant  to  such  a  suit  die,  it  must  be 
likewise  revived  against  his  personal  representative  and  in  his 
name.^^  If  the  subject  of  the  suit  be  real  estate  the  revival 
must  be  in  the  name  of  the  heirs  of  the  decedent,^"  and  all  other 
parties  materially  interested  in  the  same."  If  a  party  sues  or 
is  sued  in  a  representative  character,  as  a  personal  representa- 
tive, committee  or  the  like  and  dies  pending  the  suit,  it  must  be 

11  Code  (W.  Va.)  1899,  Ch.  127,  within  one  year  from  the  date  of 
sec.  9.  Substantially  the  same  stat-  the  order  of  discontinuance.  Code, 
ute   exists   and  is  in  force  in  Vir-       1887,  Ch.  161,  sec.  3312. 

ginia.       Code,    1887,    Ch.    161,    see.  "  18  Enc.   PI.  and  Pr.   1101   and 

3313.  authorities  cited.     Ruffners  vs.  Lew- 

12  Bank  vs.  Hays,  37  W.  Va.  475,  is,  7  Leigh.  720,  30  Am.  Dec.  513; 
16  S.  E.  Rep.  571.  Ayers    vS.    Alphin,    88    Va.    416,    13 

13  Code    (W.   Va.)    1899,   Ch.   127,  S.  E.  Rep.  899. 
sec.  8.   A  like  statute  obtains  in  Vir-  i5  Idem,  1106. 
^nia,  except  five  years  must  elapse  le  rdem.  1101,   1106. 

before  the  cause  can  be  struck  from  i'K?y  vs.  Harmer,   1   H.  and  M 

the  docket,  and  it  may  be  reinstated      330. 
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revived  in  the  name  of  his  proper  successor.  Thus  if  it  be  the 
personal  representative  of  a  decedent,  the  revivor  must  be  in  the 
name  of  the  administrator  de  bonis  nonj  ^*  if  a  committee  of  a 
lunatic  be  the  party  the  revivor  must  be  in  the  name  of  another 
committee  as  the  successor  duly  appointed."  If  it  becomes  nec- 
essary to  make  infants  parties  by  way  of  revivor,  it  should  be 
done  in  their  names  and  not  that  of  a  next  friend.^"  An  order 
can  then  be  entered  authorizing  some  one  to  act  as  their  next 
friend. 

Upon  the  death  of  the  plaintiff  in  a  suit  and  the  failure  of  his 
heirs  or  personal  representatives  to  revive  the  same,  it  will  abate, 
as  a  defendant  has  no  right  in  such  a  case  to  have  the  suit  re- 
vived. ^^  The  rule  is  the  same  upon  the  death  of  a  sole  defend- 
ant.^^ A  defendant  can  only  revive  a  suit  after  decree  entered 
in  the  cause,  giving  him  such  an  interest  in  it,  that  the  plaintiff 
would  not  be  allowed  to  dismiss  it  at  his  pleasure,  as  where  there 
has  been  an  order  or  decree  of  reference  in  the  cause,  so  that  if 
a  balance  should  be  found  in  favor  of  the  defendant,  he  would  be 
entitled  to  a  decree  against  the  plaintiff.  ^^ 

When  the  cause  has  not  reached  a  stage  so  as  to  authorize  a 
revivor  by  the  defendant,  and  the  representatives  of  the  plaintiff 
take  no  steps  to  revive  it,  the  proper  course  for  the  defendant  to 
pursue  is  to  suggest  the  death  of  the  plaintiff  on  the  record,  and, 
if  no  steps  are  taken  to  revive  the  suit  in  any  of  these  modes  at 
or  before  the  second  term  of  the  court  next  after  that  at  which 
there  may  have  been  a  suggestion  on  the  record  of  the  death  of 
the  plaintiff,  the  court  ought  to  enter  an  order  dismissing  the 
suit.^*  This  order  can  never  be  set  aside  after  the  adjournment 
of  the  court,  though  the  court  may  refuse  to  enter  such  order  or 
may  set  it  aside,  at  any  time  during  the  term  of  court  prior  to 

i^Code    (W.   Va.)    1899,    Ch.   85,  22  Lorillard  vs.  Dias,  9  Paige  Ch. 

sec.  22;   Code   (Va.)    1887,  Ch.  119,  393,  4  Law.  Ed.  746  and  note;  Mc- 

sec.  2657;  Jones  vs.  Reid,  12  W.  Va.  Dermott  vs.   McGown,   4   Edw.   Ch. 

350.  493,  6  Law.  Ed.  986. 

"Code    (W.  Va.)    1899,  Ch.   127,  23  Reid  vs.  Stuart,  swpra. 

see.  4;    Code    (Va.)    1887,   Ch.   161,  24  Gainer  vs.  Gainer,    30    W.    Va. 

see.  3308.  390,  4  S.  E.  Rep.  424;   1  Bart.  Ch. 

20  Wilson  vs.  Smith,  22  Gratt.  493.  Pr.  299. 

21  Reid  vs.  Stuart,  20  W.  Va.  382. 
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its  adjournment,  if  good  cause  be  shown  why  the  suit  should  not 
be  discontinued.^^, 

§184.     How  a  suit  may  be  revived. — Bill  of  revivor. 

In  Virginia  and  West  Virginia  a  suit  may  be  revived  by  bill 
of  revivor,  scire  facias  or  on  mere  motion  without  notice.^" 

In  the  absence  of  statutory  provision  authorizing  some  other 
mode,  the  only  means  of  reviving  a  suit  in  equity  are  by  bill  of 
revivor,  bill  in  the  nature  of  a  bill  of  revivor,  and  bill  of  revivor 
and  supplement.^^  But  if  a  suit  abates  before  its  final  consum- 
mation, it  is  revived  by  the  use  of  a  bill  of  revivor,^*  which  is  a 
bill  in  equity  filed  to  revive  and  continue  a  suit  which  has 
abated.^"  While,  by  reason  of  statute,  a  bill  of  revivor  has  long 
been  in  disuse  in  Virginia  and  West  Virginia,  as  well  as  in 
England  and  various  other  States  of  the  Union,'"  the  right  to- 
file  such  a  bill  as  a  method  of  revivor  is  not  affected  because^ 
a  statute  authorizes  a  resort  to  other  means.'^ 

§185.     The  essential  averments  of  a  bill  of  revivor. 

The  courts  of  the  Virginias  have  always  indulged  the  greatest 
liberality  in  construing  the  plaintiff's  basic  pleadings,  ignoring- 
matters  of  form  or  name,  and  granting  relief  whenever  the  paper 
filed  set  forth  facts  showing  a  ground  of  relief.'^  Yet,  while 
this  is  so,  the  bill  must  embody  in  substance  all  essential  aver- 
ments necessary  to  authorize  the  relief  prayed.^'  But  under 
this  liberal  principle  the  bill  of  revivor  must  state  the  original 
bill  to  the  extent  of  showing  that  the  plaintiff  is  entitled  to  re- 

25  Tdem.  Jenkins,  4  Paige  Ch.  481,  3  Law.  Ed 

-u  Bock  vs.  Bock,  24  W.  Va.  586;  524. 

Wilson   vs.   Smith,   22    Gratt,   493;  2013  Enc.  P).  and  Pr.  1097. 

Gainer  vs.  Gainer,  supra.  so  Reid  vs.  Stuart,  supra. 

27  Mitf.  Eq.  PI.  57,  61 ;  Carter  vs.  si  Bock  vs.  Bock,  supra;  Reid  vs. 
Jennings,  24  Ohio  St.  182;  1  Beach  -Stuart,  supra;  Floyd  vs.  Ritter,  65- 
Mod.  Eq.  Pr.,  sec.  483 ;  Puterbaugh  Ala.  501 ;  Carter  vs.  Jennings,  24 
Ch.   PI.  and  Pr.  297,  303;    1   Bart.  Ohio  St.  182. 

Ch.  Pr.  296.  32  Reid   vs.   Stuart,  supra ; 

28  1  Beaeh  Mod.  Eq.  Pr.,  sec.  483 ;       vs.  Armstrong,  23  W.  Va.  760, 
Story  Eq.   PI.,   sec.   354;   Wilde  vs.  ibidem. 
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vive/*  not  varying  from  the  same,  the  proceedings  thereon  and 
the  abatement.'"'  And  the  right  of  the  plaintiff  to  revive  must 
be  shown.  Thus  if  a  personal  representative  of  a  decedent  files 
the  bill,  he  must  show  that  he  has  qualified.^"  The  bill  must 
charge  that  the  cause  ought  to  be  revived  and  to  stand  in  the 
same  condition  with  respect  to  the  parties  as  it  was  when  the 
abatement  happened,  and  pray  that  the  suit  may  be  revived  ac- 
cordingly.^^ 

§186.    Defenses  to  a  bill  of  revivor. 

On  general  principles  it  may  be  stated  that  where  a  bill  of 
revivor  is  improperly  filed,  if  the  impropriety  appears  on  the 
face  of  the  bill,  the  defendant  may  raise  his  objection  to  it  by 
demurrer.^*  Thus  a  demurrer  will  lie  for  want  of  priority,^^ 
or  for  want  of  interest,*"  or  for  some  imperfection  in  the  substan- 
tial frame  of  the  bill.*^  If  the  objection  does  not  appear  on  the 
face  of  the  bill  it  may  be  urged  by  plea  or  answer,  as  the  case 
may  require.*^ 

^187.    Bills  in  the  nature  of  bills  of  revivor. 

The  characteristic  difference  between  a  bill  of  revivor  and  a 
bill  in  the  nature  of  a  bill  of  revivor  is,  that  the  former  is  used 
to  revive  where  the  abatement  occurs  by  reason  of  death  or 
operation  of  law,  while  the  latter  is  used  where  the  abatement 
occurs  by  the  act  of  the  parties.*^  In  the  former  case  there  is 
no  other  question  to  be  determined  than  whether  the  new  party 
sustains  the  character  imputed  to  him,  and  if  he  does  the  revivor 
is  of  course.**     But  in  the  lat-ter  case  there  are  other  facts 

34  1  Beach  Mod.  Eq.  Pr.,  sec.  846;  39  2    Barb.    Ch.    Pr.    39,    40.    51; 

18  Enc.  PI.  and  Pr.  1107.  Story  Eq.  PI.  64,  76;  1  Beach  Mod. 

35/dem.  Eq.  Pr.,  sec.  488. 

36  1  Beach  Mod.  Eq.  Pr.,  sec.  846.  lo  Idem. 

37  Story  Eq.  PI.,  sec.  374 ;  Mitf.  *i  Pendleton  vs.  Eay,  supra;  Pu- 
Eq.  PL  76;  2  Barbour's  Ch.  Pr.  47;  terbaiigh  Ch.  Pr.  290  and  authori- 
Cooper's  Eq.  PI.  70;   1  Beach  Mod.  ties  there  cited. 

Eq.   Pr.,  sec.  486;    1   Bart.  Ch.  Pr.  ibidem;  3  Dan.  Ch.  Pr.  1710. 

296.  «1  Bart.  Ch.  Pr.  296;  Story  Eq 

38  Pendleton  vs.  Fay,  3  Paige  Ch.  PI.,  sec.  379;  Puterbaugh  Ch.  Pr. 
204,   3   Law.   Ed.    117;    Puterbaugh  (3rd  Ed.)  297. 

Ch.  Pr.    (3rd  Ed.)   290.  **  Idem. 


254  EQUITY    PROCEDUKE. 

which  may  be  brought  into  litigation,  aside  from  the  mere  ques- 
tion of  the  character  of  the  new  party,  and  to  such  cases  the  sim- 
ple bill  of  revivor  does  not  technically  apply.  Under  such  cir- 
cumstances, an  original  bill  in  the  nature  of  a  bill  of  revivor  is 
the  strictly  proper  remedy,  to  put  the  proceedings  again  in  mo- 
tion, and  to  enable  the  new  party  to  have  the  benefit  of  the 
former  proceedings.'"^  Thus,  for  illustration,  if  a  party  to  a 
suit,  who  has  disposed  of  his  property  by  will  dies,  pending  the 
suit,  not  only  may  the  title  to  the  decedent's  property  be  litigated 
but  also  the  question  as  to  the  person  who  is  entitled  to  the  same, 
so  that  an  original  bill,  upon  which  the  question  of  title  may  be 
contested,  must  be  filed,  so  that  if  the  title  of  the  representative 
substituted  by  the  act  of  the  deceased  party  be  established,  the 
same  benefit  may  be  had  of  the  proceedings  upon  the  former 
bill,  as  if  the  suit  had  been  continued  by  the  revivor.*^ 

§188.    Bills  of  revivor  and  supplement. 

"  A  bill  of  revivor  and  supplement  is  a  mere  compound  of  a 
supplemental  bill  and  a  bill  of  revivor;  and  its  separate  parts 
must  be  framed  and  proceeded  upon  in  the  same  manner.  It 
not  only  continues  a  suit  which  has  abated,  but  supplies  any  de- 
fects in  the  original  bill  arising  from  subsequent  events.  And 
whenever  a  complainant  has  a  right  to  revive  a  suit,  he  may  add 
to  the  bill  of  revivor  such  supplemental  matter  as  is  proper  to  be 
added."  " 

A  bill  of  this  character  becomes  proper  where  not  only  an 
abatement  has  taken  place  in  a  suit,  but  defects  are  to  be  sup- 
plied, or  new  events  are  to  be  stated,  which  have  arisen  since  the 
commencement  of  the  suit.  Thus  if  a  suit  has  abated,  and  by 
any  act  besides  the  event  by  which  the  abatement  happens,  the 
rights  of  the  parties  are  affected,  as  by  a  settlement  or  decree, 

<6  Puterbaugh  Ch.  Pr.  297,  citing  vs.  Nordell,  2  Vern.  548 ;   Jones  vs. 

2   Barb.   Ch.   80,  81;    Story  Eq.   PI.,  Jones,    3    Atk.    217;     Douglass    vs. 

sec.  397;  Mitf.  Eq.  PI.  97;  Attorney  Sherman,  2  Paige  Ch.  358;  Slack  vs. 

General  vs.  Foster,  2  Hare  81,  93,  Woleott,  3  Mason  508. 

94.  47  Puterbaugh  Ch.  Pr.    (3rd  Ed.) 

46  Idem,  298,  citing  Story  Eq.  PI.,  303. 
sec.  378;  Mitf.  Eq.  PI.  71,  97;  Clare 
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under  certain  circumstances/  although  a  bill  of  revivor  may  con- 
tinue the  suit,  so  as  to  enable  the  parties  to  prosecute  it;  yet  to 
bring  before  the  court  the  vphole  matter  necessary  for  its  consid- 
eration, the  parties  must  by  supplemental  bill,  added  to  and 
made  part  of  the  bill  of  revivor,  show  the  settlement,  or  devise, 
or  other  act  by  which  their  rights  are  affected.*^ 

§189.     Revivor  by  scire  facias. 

By  virtue  of  statute  in  Virginia,'"'  and  West  Virginia  ^^  a  suit 
in  equity  may  be  revived  by  writ  of  scire  facias,  to  which  de- 
fense may  be  made  by  demurrer  or  plea,^^  or  to  the  same  extent 
as  to  a  bill  of  revivor."*^  If  the  defendant  die  before  final  judg- 
ment or  decree  no  scire  facias  can  issue,  to  revive  against  the 
legal  representative  until  there  has  been  a  suggestion  to  the 
court,  which  should  be  entered  of  record,  of  the  death  of  the 
party.^^  And  if  the  plaintiff  dies  and  his  death  is  suggested, 
and  his  representatives  fail  to  voluntarily  appear  and  prosecute 
the  suit,  it  is  said  he  may  be  compelled  to  do  so  by  means  of  this 
writ." 

Be  this  as  it  may  elsewhere,  as  we  have  shown,  'a  defendant 
cannot  revive  a  suit  in  the  Virginias  until  certain  rights  attach 
by  virtue  of  the  necessary  proceedings  or  decree  had  or  entered 
in  the  cause.'^^ 

A  scire  facias  can  only  be  issued  in  the  suit  or  action  to  be 
revived,  and  if  the  suit  be  in  equity,  the  scire  facias  must  also 
be  in  equity,  and  governed  by  the  rules  of  that  court.^^ 

48  story  Eq.  PL,  see.  387;  Coop.  been  suggested  by  the  defendant, 
Eq.  PI.  64;  1  Beach  Mod.  Eq.  Pr.,  without  any  knowledge  on  his  part 
sec.  515.  that  he  is  really  dead,  but  only  for 

49  Code,   1887,  Ch.   161,  sec.  3308.  the  purpose  of  delay,  the  court  may 

50  Code.  1899,  Ch.  127,  sec.  4.  render   a  final  decree   in  the  cause 

51  Vaughan  vs.  Wilson,  4  H.  and  then  ready  for  such  action,  and  dis- 
M.  480.  regard  such   suggestion."     Gillespie 

^^Idem.  vs.  Bailey,  12  W.  Va.  70. 

63  Hunt  vs.  Martin,  8  Gratt.  578;  54  is  Enc.  PL  and  Pr.  1144,  citing 

Philadelphia  vs.  Jenkins,  162  Pa.  St.  numerous    eases,    among    which    is 

451,    29    Atl.    Rep.    794;    Treat   vs.  Garrison  vs.  Myers,  12  W.  Va.  33p. 

Dwinel,  59  Me.  341 ;  Parker  vs.  Hen-  bs  Ante,  sec.  183. 

dry   8  Fla.  53.     "  If  a  court  is  sat-  56  Garrison  vs.  Myers,  supra. 
isfied  that  the  plaintiff's  death  has 
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^190.    Revivor  by  motion. 

A  suit  may  be  revived  in  the  name  of  the  proper  party  plain- 
tiff by  means  of  a  mere  motion  without  notice  to  the  opposite 
party/'  But  if  the  defendant  dies,  the  suit  can  only  be  revived 
by  the  plaintifF  against  the  proper  representative  of  such  dec& 

dent  by  bill  of  revivor  or  scire  facias.^^ 

57  Wilson    vs.    Smith,    22    Gratt.  os  Bock  vs.  Bock,  24  W.  Va.  586. 

493;   Gainer  vs.  Gainer,  30  W.  Va. 
390,  4  S.  E.  Rep.  424. 
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Nature  of  relief  obtainable  by  cross-bill. 
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§191.     Definition  and  purpose  of  a  cross-biU. 

A  cross-bill  is  a  bill  filed  by  a  defendant  in  a  suit  against  the 
plaintifF  in  the  same  suit,  or  against  other  defendants  in  the 
same  suit,  or  against  both,  touching  the  matters  in  question  in 
the  original  bill,^  and  usually  for  the  purpose  (1)  of  obtaining  a 
necessary  discovery  of  facts,  or  (2)  of  bringing  before  the  court 
new  matter  in, aid  of  the  defense  to  the  original  bill,  or  (3)  of 
obtaining  full  relief  for  all  of  the  parties,  or  (4)  of  obtaining 
some  affirmative  relief  touching  the  matters  of  the  original  bill 
against  the  plaintiff  or  some  one  or  more  of  the  defendants 
therein.^ 

1  W.  Va.  O.  &  0.  L.  Co.  vs.  Vinal,  supra ;  Riggs  vs.  Amrstrong,  23  W. 
14  W.  Va.  637;  Story  Eq.  PL,  sec.  Va.  760;  Hansford  vs.  Coal  Co.,  22 
389;  1  Beach  Mod.  Eq.  Pr.,  sec.  W.  Va.  70;  Ragland  vs.  Broadnax. 
421;  Puterbaugh  Ch.   (3rd  Ed.)  363.  29  Gratt.  401;  Fishburne  vs.  Pergu- 

2  W.  Va.  0.  &  0.  L.  Co.  vs.  Vinal,  son,   85  W.  Va.   326,   7   S.  E.  Rep. 
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§192.     When  defense  available  on  bill  and  answer  cross-bill  should 
not  be  filed. 

If  a  defendant  can  meet  the  charges  of  the  bill  and  make  an 
adequate  defense  by  the  ordinary  and  usual  answer,  the  use  of  a 
cross-bill  is  not  necessary  or  indeed  permissible.^  Nor  will  such 
a  bill  be  allowed  to  be  filed  after  unreasonable  delay,  and  es- 
pecially where  the  plaintiff  in  the  cross-bill  fails  to  state  any  rea- 
son for  such  delay.*  So  "  where  the  cross-bill  seeks  no  discov- 
ery, and  sets  up  no  defense  which  might  not  have  been  as  well 
taken  by  answer,  the  bill  will  be  dismissed  with  costs.  Hence, 
where  the  party  might  have  raised  with  the  same  effect  before 
the  commissioner  every  question  which  could  be  presented  in 
the  cross-bill,  such  a  bill  was  deemed  unnecessary,  and  when 
filed  under  such  circumstances  it  is  open  to  demurrer."  ° 

§193.     Cross-bill  must  be  germane  to  original  bill. 

Inasmuch  as  a  cross-bill  is  only  intended  in  aid  of  the  defense 
to  the  original  suit,  it  should  be  confined  to  matters  stated  in  the 
original  bill,  and  should  not  introduce  new  and  distinct  matters 
not  embraced  therein ;  and  if  it  does  so,  no  decree  can  be  founded 
upon  those  matters,  for  as  to  them  it  is  an  original  bill.°  With- 
out such  restriction  new  matters  might  be  introduced  into  the 
cause  without  end.'  But  this  rule  does  not  confine  it  to  the 
precise  equitable  rights  sought  to  be  litigated  by  the  original 
bill.*     It  is  not  restricted  to  the  issue  presented  by  the  original 

361;  Preston  vs.  Heiskell,  32  Gratt.  pra;  Bulvid  vs.  White,  2  Paige  Ch. 

48,   61.      Where   defendant   asks   af-  164,  2  Law  Ed.  857. 

firmative  relief  a  cross-bill  is  indis-  5  1  Bart.  Ch.  Pr.  302. 

pensable.     Tate  vs.  Vance,  27  Gratt.  6  Hansford    vs.    Coal    Co.,    22    W. 

571,  574.  Va.  70;  W.  Va.   0.  &  0.  L.  Co.  vs.  Vi- 

3  Scott  vs.  Rowland,  82  W.  Va.  nal.  supra;  Hudson  vs.  Hudson,  3 
484;  Kilbreth  vs.  Roots,  33  W.  Va.  Rand.  117;  Cox  vs.  Price,  (Va.) 
600,  11  S.  E.  Rep.  21 ;  Armstrong  vs.  22  S.  E.  Rep.  512;  McMullen  vs. 
Wilson,  19  W.  Va.  108;  1  Beach  Eagan,  21  W.  Va.  233,  at  p.  247; 
Mod.  Eq.  Pr.,  sec.  422;  Puterbaugh  Radcliff  vs.  Corrothers,  33  W.  Va. 
Ch.    Pr.    (3rd  Ed.)    369;    Thompson  682.  11  S.  E.  Rep.  228. 

vs.  Kyle,   39   Fla.   582,   63  Am.   St.  '  W.  Va.  0.  &  0.  L.  Co.  vs.  Vinal, 

Rep.  193,  23  So.  Rep.  12.  supra. 

4  Baker  vs.  Oil  Tract  Co.,  7  W.  s  Puterbaugh  Ch.  Pr.  (3rd  Ed.) 
Va.  454;   Armstrong  vs.  Wilson,  su-  364. 
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bill."  Thus  a  cross-bill  may  be  maintained  for  the  purpose  of 
obtaining  an  equitable  set-off ;  ^^  or  to  compel  the  surrender  or 
cancellation  of  a  contract  which  the  original  bill  seeks  to  specific- 
ally enforce. ^^  So  a  cross-bill  may  be  filed  by  second  mortgagees 
in  a  suit  to  foreclose  a  first  mortgage,  whereby  the  priority  of 
tlie  first  mortgage  is  attacked  and  the  second  sought  to  be  given 
priority.^"  So  to  a  bill  to  enjoin  an  execution  sale,  a  cross-bill 
maj  be  filed  to  establish  the  judgment  upon  which  the  execution 
issued,  as  a  lien  upon  real  estate  and  to  sell  it  under  the  judg- 
ment.^^  So  to  a  bill  for  partition  a  cross-bill  may  be  filed  to 
impeach  the  decree  under  which  the  plaintiff  obtained  his  title 
to  the  premises  in  suit."  So  "  where  a  lien  creditor  has  filed  a 
bill  to  ascertain  the  property  of  his  debtor  and  the  liens  and 
priorities  against  the  same,  a  creditor  defendant  may  file  in  such 
suit  an  answer  in  the  nature  of  a  cross-bill  attacking  any  of  the 
liens  involved  therein  as  fraudulent  preferences  under  the  stat- 
ute in  such  case  made  and  provided."  '^  The  defendant  in  a 
bill  for  a  certain  purpose,  cannot,  by  cross-bill,  bring  into  litiga- 
tion in  such  suit  all  or  other  causes  of  action  which  he  may  have 
against  the  plaintiff,"  unless  there  exist  some  special 
circumstances  as  non-residence,  insolvency  or  the  like, 
which  would  make  it  necessary  to  avoid  irreparable  in- 
jury.^^  Thus  in  a  bill  by  a  wife  against  her  husband 
for  an  accounting,  a  cross-bill  seeking  to  obtain  the  custody 
of  an  infant  child,  and  to  enjoin  alimony  proceedings  is 
not  germane  to  the  original  bill.^*  So  a  bank,  when  sued  by  a 
depositor  for  a  balance  it  had  paid  out  on  checks,  the  indorse- 
ment on  which  was  forged,  cannot  set  up  by  way  of  cross-bill 
that  such  checks  were  paid  by  it  through  the  clearing  house  to 
another  bank  specified,  which  is  not  a  party  to  the  action,  and 
that  the  latter  bank  is  liable  to  it  as  the  issue  raised  thereby  has 

9  Idem.  16  Caato  vs.  Greer,  44  W.  Va.  332, 

10  Idem.  30  S.  E.  Rep.  100. 

11  McMullen  vs.  Eagan,  supra.  lo  Puterbaugh   Ch.   Pr.    (3rd  Ed.) 

12  Hooper  vs.   Central  Trust   Co.,       364,  365. 

81  Mo.  559,  29  L.  E.  A.  262.  I'/dem,  365;  Hornor    vs.    Hanks, 

13  Chicago,  etc.,  R.  Co.  vs.  Cliicago       22  Ark.  572. 

Third  Nslt.  Bank.  1.34  U.  S.  276.  i»Sasser  vs.  Sasser,  73  Ga.  275. 

"Lloyd  vs.  Kerwood,  112  111.  329. 
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no  material  connection  with  anj  litigation  between  the  original 
parties." 

§194.     As  to  new  matter  in  a  cross-bill. 

The  only  new  facts  which  may  be  introduced  into  a  cross-bill 
are  such  as  may  be  necessary  for  the  court  to  have  before  it,  in 
deciding  the  questions  raised  in  the  original  suit,  to  enable  it  to 
do  full  and  complete  justice  to  all  the  parties  before  it,  in  re- 
spect to  the  cause  of  action  upon  which  the  complainant  rests 
his  right  to  aid  or  relief.^" 

§195.     Cross-bill  must  be  consistent  with  the  answer. 

The  facts  alleged  in  the  crossrbill  must  be  consistent  with  those 
set  up  in  the  answer,  and  if  they  are  contradictory  of  those  con- 
tained in  the  answer,  the  cross-bill  will  be  dismissed.  ^^  And 
it  is  said  that  the  matters  upon  which  a  cross-bill,  is  founded  must 
be  stated  in  the  answer  to  the  original  bill,^^  and  that  the  regu- 
lar practice  requires  the  filing  of  an  answer  before  the  filing  of  a 
cross-bill. ''^ 

§196.     Nature  of  relief  obtainable  by  cross-bill. 

When  a  defendant  relies  upon  and  files  a  cross-bill  as  a  means 
of  defense  to  the  demand  made  upon  him  by  the  original  bill, 
it  requires  no  equity  in  the  cross-bill  to  support  it,  so  that  in  such 
case  the  matter  of  defense  embodied  in  the  cross-bill  may  be 
either  legal  or  equitable.^*  But  when  a  cross-bill  seeks  relief, 
and  asks  the  aid  of  the  court  beyond  the  mere  purpose  of  defense, 
the  relief  sought  must  be  equitable  and  such  as  in  point  of  juris- 
diction it  is  competent  for  the  court  to  give,^°  and  if  it  does  not 

19  Pollard  V9.  Welford,  99  Tenn.  24  2  Dan.  Ch.  Pr.  (4tli  Am.  Ed.) 
113,  42  S.  W.  Rep.  23.  1549,    note   3,    citing   numerous    au- 

20  1  Beach  Mod.  Eq.  Pr.,  sec.  433 ;  thorities ;  W.  Va.  0.  4;  0.  L.  Co.  vs. 
5  Enc.  PL  and  Pr.  641.  Vinal,  supra;  Lambert  vs.  Lambert, 

21  Hudson  vs.  Hudson,  3  Rand.  52  Me.  544 ;  Story  Eq.  PI.,  sec.  399 ; 
117;  1  Beach  Mod.  Eq.  Pr.,  sec.  443.  Gibson's  Suits  in  Chancery,  sec.  664; 

22  Draper  vs.  Gordon^,  4  Sandf.  Cli.  1  Beach  Mod.  Eq.  Pr.,  sec.  425; 
210,  7  Law.  Ed.  1079,  in  the  opinion  Jones  vs.  Fox,  20  W.  Va.  370. 

of  the  court,  citing  several  cases.  26  Idem. 

23  Puterbaugh,  Ch.  Pr.  369. 
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contain  all  the  essential  allegations  showing  a  right  to  equitable 
relief  it  will  be  open  to  demurrer.^* 

§197.     Who  may  file  cross-bill. 

A  cross-bill  may  be  filed  by  a  defendant  or  defendants  to  the 
original  bill/'  and  if  defendants  are  brought  into  court  as  a 
class  or  classes  a  cross-bill  may  be  so  filed  by  them.^*  In  no 
event  can  a  cross-bill  be  filed  by  one  who  could  not  have  filed  an 
original  bill  for  the  same  purpose.^*  And  it  is  a  general  rule 
that  a  cross-bill  cannot  be  filed  by  persons  not  parties  to  the 
original  suit/"  especially  on  a  claim  which  would  not  be  main- 
tainable by  the  original  defendants ;  ^^  especially  not  without 
plaintiff's  consent,  or  unless  admitted  as  a  defendant  by  the 
court.^^  "  But  a  purchaser  pendente  lite  from  a  party  to  the 
suit  has  such  a  privity  as  to  entitle  him  to  file  a  bill  in  the 
nature  of  a  cross-bill  to  make  himself  a  party  and  have  his 
rights  protected."  ^^  In  order  to  dispose  of  the  whole  contro- 
versy and  do  complete  justice  between  the  parties  the  court 
itself  may  direct  the  filing  of  a  crossrbill.^* 

§198.     The  necessary  defendants  to  a  cross-bill. 

If  relief  against  a  plaintiff  is  the  object  of  a  cross-bill,  the 
plaintiff  is  a  necessary  party  to  it,  and  if  one  defendant  files  a 
cross-bill  against  a  co-defendant  the  plaintiff  is  also  a  necessary 
party  to  such  bill.^^  So,  too,  all  the  co-defendants  who  are 
to  be  bound  by  the  litigation,  or  against  whom  any  relief  is 
sought  by  the  cross-bill,  should  be  made  parties  to  it,  since  a 

2s  Idem.  citing  Whitbeck  vs.  Edgar,  2  Barb. 

2T  5  Enc.  PI.  and  Pr.  646.  Ch.  106. 

2SJdem.  34  1   Barb.   Ch.  Pr.  304;   1  Beach 

29  1  Beach  Mod.  Eq.  Pr.,  sec.  431,  Mod.  Eq.  Pr.,  sec.  432. 

citing  several  cases.  35  w.  Va.  0.  &  0.  L.  Co.  vs.  Vinal, 

so  Idem;  Thurston  vs.   Big  Stone  supra;    Heigel   vs.    Laltenberger.    2 

Gap.  Imp.  Co.,  86  Fed.  Rep.  484.  Tenn.   Ch.   225.      "The  plaintiff  in 

31  Idem.  the  original  suit  should  be  made  a 

32  5  Enc.  PI.  and  Pr.  647.  defendant   to   the   cross   bill    in   all 

33  1  Beach  Mod.  Eq.  Pr.,  sec.  431,  eases."     1  Beach  Mod.  Eq.  Pr.,  sec. 

436. 
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defendant  to  an  original  bill  cannot  be  affected  by  the  result  of 
litigation  between  two  or  more  of  his  co-defendants  on  a  cross- 
bill to  which  he  is  not  a  party/" 

It  is  settled  that  where  a  cross-bill  is  filed  as  a  mere  defense 
to  the  original  bill,  persons  not  parties  to  the  original  bill 
cannot  be  made  parties  to  the  cross-bill,^'  but  if  the  cross-bill 
seeks  affirmative  relief,  and  shows  that  persons  not  parties  to  the 
original  bill  are  necessary  parties  to  the  cross-bill  and  the  ends 
of  justice  r.equire  it,  such  persons  should  be  made  parties  to  the 
cross-bill/* 

If  relief  is  sought  by  the  cross-bill  as  to  matters  not  set  out 
in  the  original  bill,  process  must  issue  against  those  made  de- 
fendants to  it  in  order  to  give  the  court  jurisdiction  over  the 
defendants/" 

§199.     The  essential  averments  of  a  cross-bilL 

It  is  laid  down  by  the  text  writers  that  a  cross-bill  should 
state  the  original  bill,  the  parties  to  it,  its  prayer  and  objects, 
the  proceedings  thereon,  and  the  rights  of  the  plaintiff  therein 
which  are  sought  to  be  made  the  subject  of  cross-litigation.*" 
A  cross-bill  must  contain  in  itself  all  the  facts  requisite  to  en- 
title the  pleader  to  relief,  and  not  rely  upon  the  original  bill  for 
a  statement  of  the  cause  of  action.*^  The  only  real  difference 
between  a  bill  and  a  cross-bill  is,  that  the  first  is  filed  by  the 
plaintiff  and  the  latter  is  filed  by  the  defendant.     Both  contain 

»«  Cleveland  vs.  Chamblig,  64  Ga.  eery,    sec.    882 ;    Brandon   Mfg.    Co. 

361;    Carr   vs.   Bob,   7   Dana    (Ky.)  vs.  Prune,  14  Blatehf.   (  U.  S.)   371; 

417  ;  Miller  vs.  McGalligan,  1  Greene  Blodgett   vs.   Hobart,    18   Vt.    414  ; 

(Iowa)    527;   Goff  vs.  Price,  42   W.  Costers    vs.    Bank,    24    Ala.    37;     1 

Va.   384,  26  S.  E.  Rep.  287 ;   Grobe  Beach  Mod.  Eq.  Pr.,  sec.  436 ;  Brown 

vs.  Roup,  46  W.  Va.  488,  33  S.  E.  vs.  Story,  2  Paige  Ch.  593,  2  Law. 

Rep.  261.  Ed.  1044. 

37  Kanawha  Lodge  vs.   Swann,   37  so  Shaul  vs.  Rinker,  139  Ind.  163, 

W.  Va.  176,  16  S.  E.  Rep.  462.  38  X.  E.  Rep.  593. 

38/dem;  Derbyshire  vs.  Jones,  94  *o2  Dan.  Ch.  Pr.    (4th  Am.  Ed.) 

Va.  140,  26  S.  E.  Rep.  416;  Hurd  vs.  1549  and  note;  1  Bart.  Ch.  Pr.  301; 

Case,  32  111.  45;  Jones  vs.  Smith,  14  Story    Eq.    PI.,    see.    401;    1    Beach 

111.   229;    Kennedy  vs.   Kennedy,   66  Mod.  Eq.  Pr..  sec.  444;   Puterbaugh 

111.    190;    Allen    vs.    Fitch,   6   Colo.  Ch.  Pr.  (3rd  Ed.)  370. 
222,    228 ;    Gibson's   Suits  in   Chan-  *i  1  Beach  Mod.  Eq.  Pr.,  sec.  443 ; 
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a  statement  of  the  facts,  and  each  demands  affirmative  relief 
upon  the  facts  stated.*^  A  cross-bill  cannot  be  helped  out  by  the 
averments  of  any  of  the  other  pleadings  in  the  action,*^  except 
in  matters  of  mere  description  vsrhen  it  may  refer  to  and  adopt 
some  of  the  allegations  of  the  bill.**  Thus  a  description  in  a 
cross-bill  in  a  suit  to  quiet  title,  designating  it  as  the  real 
estate  in  the  bill  mentioned  is  sufficient,  for  the  purpose  of 
identification  merely.  *° 

A  cross-bill  should  be  so  framed  that  the  two  causes  may  be 
heard  together,*"  and  should  contain  a  prayer  to  that  efFect  as 
■well  as  a  prayer  for  relief  and  for  process.*'  To  make  an  effec- 
tual and  binding  decree  as  to  matters  set  up  in  a  cross-bill  the 
parties  sought  to  be  bound  must  be  defendants  to  it  and  served 
with  process.** 

The  matter  of  form  as  to  cross-bills,  like  all  other  pleadings 
in  equity,  is  wholly  disregarded  in  the  Virginias.  Thus  an 
answer  will  be  treated  as  a  cross-bill  *°  if  it  contains  the  proper 
allegations,  and  likewise  a  petition. **" 

§200.     When  a  cross-bill  may  be  filed. 

Under  the  earlier  English  decisions,  and  in  those  jurisdictions 
where  testimony  was  taken  secretly  and  kept  from  the  inspection 
of  the  parties  until  publication,  the  rule  was  that  the  cross-bill 
must  be  filed  before  publication,  unless  the  plaintiff  in  it  was 

Conger  vs.  Miller,  104  Ind.  594,  4  N.  -le  McConico    vs.    Mosely,    4    Cal. 

E.  Rep.  301;   Winter  vs.  McMillan,  360. 

87  Cal.  263,  25  Pae.  Rep.  407 ;  Mar-  i^  5   Ene.   PI.    and  Pr.   652.     See 

itt  vs.   Class,  12  Colo.  561,  21  Pac.  Martin  vs.  Kester    46  W.  Va.  438, 

Rep.   909;    Woods  vs.   Hughes,   138  33  S.  E.  Rep.  238. 

Ind.  179,  37  N.  E.  Rep.  588.  48  Bracht  vs.  Lange,  81  Va.  711. 

42Ewing   vs.    Patterson,    35    Ind.  49  Cralle  vs.   Cralle,   79   Va.   182; 

326;  Conger  vs.  Miller,  supra.  Wayland  vs.   Crank,   Id.   602;   Met- 

43Cou]thurst   vs.    Coulthurst,    58  tert  vs.  Hagan,  18  Gratt.  231;  Ad- 

Cal.  239;  Conger  vs.  Miller,  supra.  kins  vs.  Edwards,  83  Va.  300,  2  S. 

44  Anderson  vs.  Wilson,   100  Ind.  E.  Rep.  435. 

402;    Gardner  vs.   Eisher,     87    Ind.  so  Sayre  vs.  Wall,  26  Gratt.  354, 

375;  Coe  vs.  Lindley,  32  Iowa -437.  21  Am.  Rep.  .303;  Bracht  vs.  Lange, 

45CookeTly   vs.   Duncan,    87    Ind.  81  Va.  711. 
332.     See  also  Gardiner  vs.  Fisher, 
supra;  Coe  vs.  Lindley,  supra. 
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willing  to  go  to  a  hearing  on  the  evidence  already  published." 
But  the  true  rule,  it  seems  to  us,  as  to  the  proper  time  to  file 
a  cross-bill  is  at  the  time  the  answer  is  filed  and  before  issue 
thereon  by  means  of  replication  thereto,''^  and  that  it  ought  not  to 
be  allowed  to  be  filed  before  the  answer  has  been  filed.°^  But 
after  all,  the  time  when  such  a  bill  may  be  filed  rests  largely  in 
the  discretion  of  the  court/* 

§201.    As  to  obtaining  leave  of  court  to  file  a  cross-bill. 

In  some  jurisdictions  it  is  held  that  a  defendant  may  file  a 
cross-bill  as  matter  of  right,^^  while  in  others  it  is  decided  that 
leave  of  court  must  be  obtained.^* 

It  is  suggested  that  if  the  cross-bill  seeks  affirmative  relief, 
application  should  be  made  to  the  court  for  leave  to  file  the  same, 
and  especially  should  this  be  done  if  there  has  been  any  delay 
in  the  matter  of  filing  it.^'  Indeed  it  is  said  by  an  able  writer 
that  the  bill  must  be  filed  by  leave  of  court.°° 

§202.     Demurrer  to  cross-bill. 

A  cross-bill  will  be  open  to  a  demurrer  when  the  matter  which 
it  sets  up  is  not  germane  to  the  original  bill ;  ^^  or,  when  the  re- 
lief which  it  seeks  is  not  of  an  equitable  nature ;  ""  or,  when  it 
contradicts  matters  already  admitted  in  the  answer;  ®^  or,  where 

61  Cartwright   vs.   Clark,  4   Mete.  answer  may  be  filed,  see  post,  Ch. 

(Mass.)    104;  Milford  vs.  Beasey,  3  20,  see.  420. 

Atk.  501;   Taylor  vs.  Obee,  3  Price  b4  1  Bart.  Ch.  Pr.  303;  5  Ene.  PI. 

26 ;  Cook  vs.  Broomhead,  16  Ves.  Jr.  and  Pr.  654,  655. 

133;  Dalton  vs.  Carr,  Id.  93;  Sterry  55  5  Ene.  PI.  and  Pr.  656;  1  Beaeh 

vs.  Arden,  1  Johns.  Ch.  62,  1  Law.  Mod.  Eq.  Pr.,  sec.  437. 

Ed.  60  and  note ;  Gouverneur  vs.  El-  56  idem. 

mendorf,  4  Johns.  Ch.  360,   1  Law.  67  See  5  Ene.  PI.  and  Pr.  657 ;   1 

Ed.    867;     Field    vs.    ScMeflfelin,    7  Beach  Mod.   Eq.   Pr.,   sec.  437;   W. 

Johns.  Ch.  252,  2  Law.  Ed.  284 ;  Rob-  Va.  0.  &  0.  L.  Co.  vs.  Vinal,  supra. 

erts  vs.  Peary,  29  N.  H.  392.  58  1  Bart.  Ch.  Pr.  305. 

52  Irving  vs.  DeKay,  10  Paige  Ch.  so  story  Eq.  PI.  (9th  Ed.),  see. 
319,  4  l^nw.  Ed.  993;  1  Beach  Mod.  631;  Puterbaugh,  Ch.  Pr.  (3rd  Ed.) 
Eq.  Pr.,   see.  438;    1   Bart.  Ch.  Pr.  377. 

303;  Puterbaugh,  Ch.  Pr.  (3rd  Ed.)  «<>  W.  Va.  O.  &  0.  L.  Co.  vs.  Vinal, 

375.  supra. 

53  Idem.    As  to  the  time  when  an  oi  Story  Ene.  PI.,  sec.  632;  Puter- 

baugh, Ch.  Pr.  377. 
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it  seeks  relief  and  does  not  contain  all  the  allegations  necessary 
to  confer  upon  the  party  a  title  to  equitable  relief ;  "^  or, 
where  it  is  filed  contrary  to  the  practice  of  the  court,  or  in 
cases  where  a  pure  cross-bill  is  not  permitted ;  "^  or,  where  it 
sets  up  matter  which  might  properly  be  presented  by  an- 
swer ;  ®*  or,  when  such  defect  appears  upon  the  face  of  the  cross- 
bill, as  for  non-joinder  or  mis-joinder  of  parties.""* 

§203.     Plea  to  cross-bill. 

As  cross-bills  only  differ  from  original  bills  in  that  the 
former  is  occasioned  by  the  latter,  any  plea  in  bar  that  may 
be  filed  to  an  original  bill  may  also  be  filed  to  a  cross-bill.  °* 
And  on  the  other  hand  a  cross-bill  is  not  liable  to  any  plea  to 
which  an  original  bill  is  not  liable."' 

§204.    Answer  to  cross-bill. 

The  plaintiff  in  a  cross-bill  cannot  compel  an  answer  to  be 
made  to  it  until  he  has  answered  the  original  bill.°*  And  in 
Virginia,  this  long  established  rule  has  been  confirmed  by  stat- 
ute."" The  rules  applicable  to  answers  to  original  bills  apply 
fully  to  answers  to  cross-bills.'"' 

In  Virginia,  an  answer  to  a  cross-bill  in  a  suit  on  a  note 
that  "  respondent  is  advised,  on  defendant,'s  own  statement,  that 
he  has  no  substantial  defense  against  the  note,"  and  respondent 
"  now,  having  fully  answered,  and  here  denying  all  the  allega- 
tions in  said  cross-bill  not  herein  before  admitted  or  denied, 
respondent  prays  to  be  hence  dismissed,"  etc.,  is  sufficient  to 

62  W.  Va.  O.  &  0.  L.  Co.  vs.  Vinal,  Cooper's  Eq.  PI.  303 ; .  Mitf ord's  Eq. 

supra.  PI.  by  Jeremy,  290,  291 ;  Beames  PI. 

sa  Story  Eq.  PI.,  sec.  632 ;  Puter-  in    Eq.    8.02 ;    Story's    Eq.    PI.,    sec. 

baugh,  Ch.  Pr.  (3rd  Ed.)  377.  S32. 

'     64  Newberry   vs.    Blatchford,     108  67  Idem. 

111.  586;  Beck  vs.  Beck,  43  N.  J.  Eq.  68  2  Dan.  Ch.  Pi'.    (4th  Am.  Ed.) 

39;     Buckingham    vs.    Wesson,    54  1551   and  note  3;    Puterbaugh,   Ch. 

Miss.  526.  Pr.   (3rd  Ed.)   378;   1  Bart.  Ch.  Pr. 

65  Jackson  vs.  Relf,   26  Fla.  463,  303 ;  Story  Eq.  PI.,  sec.  845. 

S  So.  Rep.  184;  Vail  vs.  Aikell,  43  69  Code  (1887)  Ch.  159,  sec.  3254. 

111.  App.  465.  70  Puterbaugh  Ch.  Pr.  378. 

66  5  Ene.  PI.  an-i  Pr.  661,  citing 


266 


EQUITY    PROCEDURE. 


put  in  issue  every  allegation  in  such  bill  which  it  does  not  admit 
to  be  true/^ 

§205.     Effect  on  cross-bill  of  dismissal  of  original  bill. 

As  a  general  rule,  the  dismissal  of  the  original  bill  carries 
with  it  the  cross-bill,  without  an  order  or  decree  to  that  effeet.^^ 
as  the  latter  is  usually  regarded  as  auxiliary  to  and  dependent 
upon  the  former,'^  and  especially  is  this  the  case  when  the 
crossrbill  is  simply  defensive  of  the  original  bill.'*  But  if  the 
cross-bill  prays  for  aiErmative  relief,  it  may  be  termed  a  cross- 
bill for  relief  in  the  nature  of  an  original  bill,  and  it  is  then 
competent  to  retain  and  proceed  with  the  cross-bill,  even  after 
the  original  bill  has  been  dismissed.'^  Thus,  when  the  cross- 
bill not  only  sets  up  matters  of  defense  as  to  the  original  bill, 
but  prays  the  specific  performance  of  a  paroltcontract  set  up  as  a 
defense  to  the  original  bill  in  relation  to  real  estate,  so  far  as 
it  asks  for  affirmative  relief,  it  may  be  heard  and  decreed  upon 
after  the  dismissal  of  the  original  bill.'"' 


71  Bunting  vs.  Cochran,  99  Va. 
558,  39  S.  E.  Rep.  229. 

72  1  Beach  Mod.  Eq.  Pr.,  see.  447 ; 
Wilkinson  vs.  Roper,  74  Ala.  145; 
Abels  vs.  Mobile  Real  Estate  Co.,  92 
Ala.  .382,  9  So.  Rep.  423;  McGuire 
vs.  Judge,  69  Mich.  593,  37  N..W. 
Rep.  568;  Lowenstein  vs.  Hooker, 
71  Miss.  102,  14  So.  Rep.  531;  Jack- 
son vs.  Roane.  96  Ga.  40,  23  S.  E. 
Rep.  118;  Piedmont,  etc.,  L.  Ins.  Co. 
vs.  Maury,  75  Va.  508;  Puterbaugh 
Ch.  Pr.  379;  Etowah  Min.  Co.  vs. 
Wells  Valley  Min.  &  M.  Co.,  121  Ala. 
672,  25  So.  Rep.  720. 

73  Idem;  Pierce  vs.  Chase,  108 
Mass.  260. 

f^Kean  vs.  Lathrop,  58  Ga.  355; 
Harris  vs.  Hines,  59  Ga.  427;  Wil- 
kinson vs.  Roper,  supra:  McGuire 
vs.  .Judge,  supra;  Ballard  vs.  Ken- 
nedy, 34  Fla.  483,  16  So.  Rep.  327. 

75  W.  Va.  0.  &  0.  L.  Co.  vs.  Vinal, 


supra;  Wilkinson  vs.  Roper^  supra; 
Ballard  vs.  Kennedy,  supra;  Rag- 
land  vs.  Broadnax,  29  Gratt,  401; 
Griffin  vs.  Griffin,  118  Mich.  446,  76 
X.  W.  Rep.  974. 

In  Pethel  vs.  McCuUough,  49  W. 
Va.  520,  39  S.  E.  Rep.,  at  p.  201,  in 
the  course  of  his  opinion,  delivered 
in  that  case.  Brannon,  P.,  says : 
"  The  general  rule  is  that  when  filed 
purely  in  defense  of  the  original 
bill,  the  dismissal  of  the  original 
dismisses  the  cross-bill;  but  when, 
in  addition,  the  cross-bill  contains 
new  matter  on  which  it  seeks  affirm- 
ative relief,  such  dismissal  does  not 
dismiss  the  cross-bill,  because  as  to 
this  new  matter  it  has  the  element^ 
of  an  original  bill,  and  the  cross- 
bill still  stands  for  action." 

76  W.  Va.  0.  &  0.  L.  Co.  vs.  Vinal, 
supra. 
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It  is  stated  in  a  work  of  high  repute,  that  "  whether  or  not, 
in  the  absence  of  statute,  a  cross-bill  by  a  defendant  against  a 
co-defendant  for  relief  will  be  retained  after  dismissal  of  the 
original  bill,  is  doubtful,  probably  it  will  not."  '^  Be  this  as 
it  may  in  some  other  jurisdictions,  upon  principle  and  authority, 
the  dismissal  of  the  original  bill  in  Virginia  and  West  Virginia, 
must  carry  with  it  a  cross-bill  filed  by  one  defendant  against 
a  co-defendant  for  affirmative  relief,  because  a  decree  between 
co-defendants  can  only  be  based  upon  the  pleadings  and  proofs 
between  the  plaintiff  and  the  defendants.'*  That  is,  there  can  be 
no  decree  between  co-defendaBlts  in  any  case  in  which  no  decree 
can  be  rendered  for  the  plaintiff,  either  because  of  defect  of 
proof  or  lack  of  equity  in  his  bill.'" 

§206.     Stay  of  proceedings  on  the  original  bill. 

Upon  the  filing  of  a  cross-bill,  proceedings  are  not  stayed  on 
the  original  bill  as  a  matter  of  course.*"  The  plaintiff  is  not 
compelled  in  any  case  to  stay  proceedings  in  his  case  upon  the 
filing  of  a  cross-bill,  except  by  a  special  order  of  the  court,*^ 
based  upon  proper  application,*'*  and  after  due  notice  to  the  ad- 
verse party.  *^     But  if  there  has  been  no  unnecessary  delay  in 

T7  5  Enc.  PI.  and  Pr.  664,  citing  vs.  Miller,  29  W.  Va.  326,  6  Am.  St. 

Elderkin  vs.  Fitch,  2  Ind.  90;  Abels  Rep.  644,  1  S.  E.  Rep.  740;  Roots  vs. 

vs.  Planters,  etc.,  Ins.  Co.,  92  Ala.  Salt   Co.,   27   W.   Va.   483;    Ould  & 

383 ;   Gilman  vs.  New  Orleans,  etc.,  Carrington  vs.  Myers,  23  Gratt.  383 ; 

R.  Co.,  72  Ala.  566;  Jones  vs.  Rob-  Law  vs.  Southerland,  5  Gratt.  357; 

inson,    77  Ala.   499;   contra   Sharpe  Hubbard  vs.  Goodwin,  3  Leigh   492. 

vs.  Pike,  5  B.  Mon.  (Ky.)  156.  so  Williams   vs.    Carle,    10    N.    J. 

78  Vance  vs.  Evans,  11  W.  Va.  342;  Eq.  543;  Puterbaugh  Ch.  Pr.  379. 

Ruffner  vs.  Hewitt,  14  W.  Va.  738;  si  White  vs.  Buloid,  2  Paige  Ch. 

Worthington    vs.    Staunton,    16    W.  164,   2  Law.  Ed.  857;   Griswo-ld  vs. 

Va.  208;  Burlew  vs.  Quarrier,  16  W.  Simmons,  50  Miss.  141;  Gouverneur 

Va.  108;   Hoffman  vs.  Ryan,  21  W.  vs.   Elmendorf,  4  Johns.  Ch.  357,   1 

Va.  415;  Steed  vs.  Baker,  13  Gratt.  Law.  Ed.  867;  Talmadge  vs.  Pell,  9 

380;  Glenn  vs.  Clarke,  21  Gratt.  35;  Paige  Ch.  410,  4  Law.  Ed.  754. 

Blair  vs.  Thompson,  11  Gratt.  441;  82  Beauchamp  vs.  Putnam,  34  111. 

Yerby    vs.    Grigsley,    9   Leigh    387;  378;  Talmadge  vs.  Pell,  supra. 

Morris  vs.  Terrell,  2  Rand.  6.  sa  i  Beach  Mod.  Eq.  Pr..  sec.  441, 

'9  Watson  vs.   Wigginton,   28   W.  citing  Cartwright  vs.  Clark,  4  Mete. 

Va.  534 ;   Western  Lunatic  Asylum  1 04 ;  Aylet  vs.  Easy,  2  Ves.  Sr.  336 ; 


268 


EQUITY    PEOCEDUEE. 


filing  the  cross-bill/*  the  court  may  stay  proceedings  on  the 
original  bill,  to  aid  the  defendant  in  obtaining  a  discovery  or 
the  production  of  documents,  until  the  plaintiff  has  fully  an- 
swered the  cross-bill,  made  complete  discovery,  or  produced  the 
needed  documents.'^ 

§207.     The  hearing  on  the  cross-bilL 

"  For  most  purposes  the  original  bill  and  cross-bill  are  con- 
sidered to  constitute  one  suit,  and  are  heard  together,  in  order 
that  there  may  be  a  decree  settling  the  rights  of  all  the  parties 
interested  in  the  litigation."  ^^  But  it  is  not  absolutely  essen- 
tial that  they  be  heard  together.*^ 


Williams  vs.  Carle,  10  N.  J.  Eq. 
543 :  "  In  the  leading  case  of  White 
vs.  Buloid,  2  Paige  164,  it  was  said 
that  if  the  complainant  in  the  cross- 
bill wishes  to  stay  proceedings  in 
the  original  suit,  the  cross-bill 
should  be  filed  on  oath,  and  a  certifi- 
cate of  counsel  should  be  obtained 
stating  that  he  believes  a  stay  of 
proceedings  in  the  original  suit  to 
be  necessary  for  the  attainment  of 
justice  in  the  cause,  and  that  the 
cross-bill  is  not  intended  for  delay." 
1  Beach  Mod.  Eq.  Pr.,  sec.  441,  note 
3  at  p.  461. 


84  1  Beach  Mod.  Eq.  Pr.,  sec.  442. 

85  White  vs.  Buloid,  supra;  and  1 
Pomeroy  Eq.  Jur.,  sec.  192 ;  Princess 
of  Wales  vs.  Liverpool,  1  Swan  114; 
Taylor  vs.  Heming,  4  Bead.  235; 
Bate  vs.  Bate,  7  Bead.  528 ;  Milligan 
vs.  Mitchell,  6  Sim.  186;  Penfold  vs. 
Nunn,  5  Sim.  405;  United  States  vs. 
Wagner,  L.  R.  2  Ch.  App.  Cas.  582 ; 
Talmadge  vs.  Pell,  9  Paige  410,  cit- 
ed in  a  note  to  Buloid  vs.  White, 
2  Paige  Ch.  in  2  Law.  Ed.,  at  p.  858. 

86  5  Enc.  PI.  and  Pr.  664,  665. 
«T  Idem. 
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CHAPTER  XII. 

BILLS   OF   REVIEW. 

See.  208.  What  a  bill  of  review. 

Sec.  209.  When  bill  of  review  will  lie. — Decree  must  be  final. 

See.  210.  Where  bill  of  review  filed  and  class  of  eases  reached  by  it. 

Sec.  211..  What  is  error  apparent  on  face  of  decree. 

Sec.  212.  What  suflBcient  newly  discovered  matter  to  sustain  bill  of  re- 
view. 

Sec.  213.  Within  what  time  bill  of  review  must  be  filed. 

See.  214.  Leave  of  court  as  to  filing  bill  of  reyiew. 

Sec.  215.  How  leave  to  file  a  bill  of  review  obtained. 

Sec.  216.  Who  may  file  a  bill  of  review. 

Sec.  217.  Parties  defendant  to  a  bill  of  review. 

Sec.  218.  The  essential  allegations  of  a  bill  of  review. 

See.  219.  Some  instances  illustrative  of  the  use  of  a  bill  of  review. 

Sec.  220.  Some  instances  illustrative  of  the  disallowance  of  a  bill  of  re- 
view. 

Sec.  221.  Performance  of  the  decree  before  filing  bill  of  review. 

Sec.  222.  Defense  to  bill  of  review  for  errors  of  law. 

Sec.  223.  Defenses  to  a  bill  for  newly  discovered  matter. 

Sec.  224.  Bill  in  the  nature  of  a  bill  of  review. 

Sec.  225.  Supplemental  bill  in  the  nature  of  a  bill  of  review. 

§208.     What  a  bill  of  review. 

A  bill  of  review  is  a  bill  filed  in  the  same  court  to  reverse 
or  modify  a  decree  that  has  been  signed  and  enrolled,  that  is  a 
final  decree,  for  errors  in  law  apparent  upon  the  face  of  such 
decree,  or  because  of  the  discovery  of  evidence  since  publication 
was  passed  in  the  original  cause,  and  which  could  not  by  the  use 
of  due  diligence  have  been  discovered  or  used  before  the  decree 
was  rendered.^  The  enrollment  or  finality  of  the  decree  is 
essential  to  what  is  known,  by  way  of  pre-eminence,  as  a  bil! 

11  Beach  Mod.  Eq.  Pr.,  sec.  852;  Shipman  Eq.  PI.  153,  309,  310;  Hy- 

Story  Eq.  PI.,  sec.  403;  Puterbaugh  man,  Moses  &  Co.  vs.  Smith,  10  W. 

Ch.  Pr.    (3rd  Ed.)   306;  2  Dan.  Ch.  Va.  298,  312;  Laidley  vs.  Menifield, 

Pr.  (4th  Am.  Ed.)   1575  and  note  4;  7  Leigh  346. 


270  EQUITY    PEOCEDUEE. 

of  review;"  for  if  the  decree  is  not  final,  and  hence  only  in- 
terlocutory, a  bill  in  the  nature  of  a  bill  of  review,  or  a  peti- 
tion for  a  re-hearing,  or  a  supplemental  bill  in  the  nature  of  a 
bill  of  review,  is  the  proper  remedy  for  the  correction  of  such  a 
decree.^ 

§209.     When  bill  of  review  will  lie. — Decree  must  be  final. 

As  appears  from  the  definition,  a  bill  of  review  will  only 
lie  to  a  final  decree.^  A  final  decree  is  defined  to  be  one  which 
disposes  of  the  whole  subject  and  gives  all  the  relief  that  was 
contemplated  by  the  suit,  so  that  nothing  remains  to  be  done  in 
the  cause,^  or  which  adjudicates  all  the  matters  in  controversy 
between  the  parties,  although  much  may  remain  to  be  done 
before  the   decree   can  be  carried  completely  into  execution.*' 

§210.     Where  bill  of  review  filed  and  class  of  cases  reached  by  it. 

A  bill  of  review  must  be  filed  in  the  court  wherein  the  decree 
complained  of  was  rendered.'  It  lies  to  correct  all  errors  that 
appear  in  the  record,  except  those  disclosed  by  the  aid  of  the 
evidence  taken  in  the  cause,**  and  also  excepting  those  that  appear 

2  Story  Eq.  PI.,  sec.  403.  Nelson  vs.  Jennings,  2  Pat.  and  H. 

3  Hyman,  Moses  &  Co.  vs.  Smith,  369;  Rawlings  vs.  Rawlings,  75  Va. 
supra;  Ambrouse  vs.  Kellar,  22  70;  Pace  vs.  Fieklin,  76  Va.  292; 
Gratt.  769;  Kendrick  vs.  Whitney,  Johnson  vs.  Anderson,  76  Va.  771; 
28  Gratt.  646;  Laidley  vs.  Menifleld,  Jones  vs.  Turner,  81  Va.  709;  \ates 
7  Leigh  at  p.  353,;  Clayton  vs.  An-  vs.  Wilson,  86  Va.  625,  10  S.  E.  Rep. 
thony,  15  Gratt.  at  p.  526;  EUzey  976;  Core  vs.  Striekler,  supra;  Fow- 
vs.  Lane.  2  H.  and  M.  589;  Story  ler  vs.  Lewis,  36  W.  Va.  130,  131,  14 
Eq.  PI.,  sec.  403;  Henry  vs.  Davis,  S.  E.  Rep.  447;  Gallatin  Land,  Coal 
13  W.  Va.  230.  &  Oil  Co.  vs.  Davis,  44  W.  Va.  109, 

♦  Hyman  vs.   Smith,  supra;  Core  28  S.  E.  Rep.  748. 

vs.   Strickler,   24   W.  Va.    689 ;   Din-  «  Idem.     For  a  further  considera- 

gess  vs.  Marcum,  41  W.  Va.  757,  24  tion   of  final   decrees,   see  post,    Ch. 

S.  E.  Rep.  624;   Battaile  vs.  Hospi-  26,  Decrees,  sees.  566-569. 

tal,  76  Va.  63 ;   Sheppard  vs.  Stark,  t  Bank  vs.  Anderson,  2  H.  and  M. 

3  Munf.  29;    Parker  vs.  Logan,  82  20;  Hancock  vs.  Hutcherson.  76  Va. 

Va.   376;    Thompson   vs.   Brooke,   76  609;     Vanmetre     vs.     Vanmetre.     3 

Va.  160.  Gratt.    142:    Laidlev   -vs.    Menifield, 


5  Battaile  vs.  Hospital.  76  Va.  63 
Parker  vs.  Logan.  82  Va.  376 
Thompson  vs.  Brooke,  76  Va.   160 


.:vpra ;    Rawlings   vs.    Rawlings,    75 
Va.  76,  88. 

8  Dunn  vs.  Renick,  40  W.  Va.  340. 
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in  a  consent  decree  "^  or  in  a  decree,  whether  interlocutory  or 
final,  existing  prior  to  its  performance,  which  has  be^n  affirmed 
by  the  Supreme  Court  and  sent  back  for  further  proceedings.^" 
Such  a  decree  will  not  be  disturbed  though  apparently  erro- 
neous.^' It  may  be  filed  for  new  evidence  arising  since  the  trial, 
but  not  for  any  new  matter  which  reasonable  diligence  might 
have  procured  in  time  to  have  been  used  before  the  decree  was 
rendered.'^  And  a  bill  of  review  in  such  a  class  of  cases  may 
be  filed  even  after  an  affirmance  of  the  decree  by  the  Court  of 
Appeals,  whether  it  be  interlocutory  or  final,  if  such  after- 
discovered  evidence  is  brought  within  the  rule  hereinafter 
stated  "  and  which  applies  in  all  cases  coming  under  this  class 
of  bills  of  review.'* 

A  bill  of  review  will  lie  to  a  decree  taken  pro  confesso,  to  cor- 
rect errors  appearing  therein,  though  such  errors  may  be  cor- 
rected by  motion  under  the  statute,  the  remedy  provided  by 
statute  being  regarded  as  only  cumulative. '°  But  a  bill  of 
review  based  on  newly  discovered  evidence,  does  not  lie  to  such 
a  decree.'" 


22  S.  E.  Rep.  66 ;  Thompson  vs.  Ed-  ing  Machine  Co.  vs.  Dunbar,  32  W. 

wards,  3  W.  Va.  659 ;  Middleton  vs.  Va.  335,  9  S.  E.  Rep.  237. 

Selby,  19  W.  Va.  172;  Rawlings  vs.  "Shepherd  vs.   Chapman    (Va.), 

Ravflings,     supra;     Thompson     vs.  21  S.  E.  Rep.  468. 

Brooke,  76  Va.  160.  12  Middleton  vs.  Selby,  19  W.  Va. 

9  Coster  vs.  Clark,  2  Sent.  Ch.  36,  167. 

5  Lav7.  Ed.  1089;  Stewart  vs.  Stew-  13  Post,  sec.  212. 
art,  40  W.  Va.  65,  20  S.  E.  Rep.  862.  i*  Connolly  vs.  Connolly,  32  Gratt. 
"  A  decree  or  order  made  by  con-  657 ;  Reynolds  vs.  Reynolds,  88  Va. 
sent  cannot  be  set  aside  either  by  152,  13  S.  E.  Rep.  598;  Sewing  Ma- 
rehearing  or  appeal  or  by  bill  of  re-  chine  Co.  vs.  Dunbar,  32  W.  Va.  335, 
view,  unless  by  clerical  error  any-  9  S.  E.  Rep.  237;  McCall  vs.  Gra- 
thing  has  been  inserted  in  the  order  ham,  1  H.  and  M.  13. 
as  by  consent,  to  which  the  party  ib  Bank  vs.  Shirley,  26  W.  Va. 
had  not  consented,  in  which  case  a  563;  Gallatin  Land,  Coal  4;  Oil  Co. 
bill  of  review  might  lie."    Idem.  vs.  Davis,  44  W.  Va.  109,  28  S.  E. 

10  Dunn   vs.    Renick,    40    W.   Va.  Rep.  747. 

349,  22   S.   E.  Rep.   66 ;   Mason  vs.  i«  Camden  vs.  Firrell,  50  W.  Va. 

Bridge  Co.,  20  W.  Va.  223;  Kent  vs.  119,  40  S.  E.  Rep.  368. 
Dickinson,  25  Gratt.  817,  821;  Sew- 
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§211.    What  is  error  apparent  on  face  of  decree. 

The  errors  apparent  on  the  face  of  a  decree,  constituting 
errors  of  law  for  which  a  bill  of  review  will  lie,  must  be  such  as 
appear  in  the  decree  itself,  the  opinion  of  the  court,  or  from  the 
pleadings  in  the  cause,  and  exhibits  filed  therewith,  or  such  as 
arise  from  facts  either  admitted  by  the  pleadings  or  stated  as 
facts  settled,  declared,  or  allowed  by  the  decree,^'  but  if  the 
errors  complained  of  be  errors  of  judgment  in  the  determination 
of  facts,  such  errors  cannot  be  corrected  by  bill  of  review  but  by 
appeal  only.^'  On  a  bill  of  review  the  evidence  cannot  be  exam- 
ined in  order  to  show  that  the  decree  is  erroneous  in  its  recitals, 
findings,  or  statements  of  facts.^* 

The  meaning  of  the  phrase,  "  error  apparent  upon  the  face  of 
the  decree "  is  not  so  restricted  as  the  words  would  seem  to 
imply.  It  embraces  all  that  appears  upon  the  face  of  the  pro- 
ceedings, including  whatever,  was  embodied  in  the  issue.^"  It 
really  means  error  of  law,  disclosed  by  the  record,  as  contra- 
distinguished from  a  mistaken  conception  of  fact  as  shown  by 
the  evidence  in  the  cause.  ^^  To  determine  on  bill  of  review 
whether  or  not  error  of  law  exists,  the  court  will  examine  the 

1'  Rawlings  vs.   Eawlings,  75  W.  is  Rawlings  vs.  Eawlings,  supra; 

Va.   76,  88;   Thompson   vs.  Brooke,  Thompson  vs.  Brooke,  supra;   Core 

76    Va.    160;    Hancock   vs.    Hutch-  vs.   Strickler,   supra;   Wethered  vs. 

eson,  76  Va.  609;  Core  vs.  Strickler,  Elliott,  45  W.  Va.  436,  32  S.  E.  Rep. 

24  W.  Va.  697 ;  Dunn  vs.  Eenick,  40  209. 

W.  Va.  349,  22  S.  E.  Rep.  66;  Ma-  is  Hancock  vs.  Huteheson,  76  Va. 

son  vs.  Bridge  Co..  20  W.  Va.  223 ;  609 ;  Lorentz  vs.  Lorentz,  32  W.  Va. 

Shepherd  vs.  Chapman,  supra;  State  556,  9  S.  E.  Rep.  886;  Ashford  vs. 

Bank  va.  Blanchard,  90  Va.  27.   17  Patton,  70  Ala.  479 ;  Ward  vs.  Kent, 

S.   E.   Rep.   742;    Webb  vs.   Pell,   3  6  Lea  (Tenn.)  128 ;' Wood  vs.  Wood, 

Paige  Ch.  368,  3  Law.  Ed.  191.  59    Ark.    441,    28    L.    R.    A.    157; 

"  All  of  the  authorities  agree  that,  Thompson  vs.   Edwards,   3   W.   Va. 

for  the  purpose  of  examining  all  er-  659. 

rors  of  law,  the  pleadings  and  dth-  20  Henry    vs.    Davis,    13    W.    Va. 

er  proceedings  in  the  cause  are  to  b«  230 ;     Mason    vs.     Harper's     Ferry 

looked  to  upon  n  bill  of  review,  as  Bridge  Co.,  20  W.  Va.  223. 

they  are  as  much  a  part  of  the  rec-  21  Middleton  vs.  Selby,  19  W.  Va. 

ord    as    the    decree    complained    of  167;  Beatty  vs.  Barley,  97  Va.  11, 

itself."     Sharp  vs.  Shenandoah  Fur-  32    S.    E.    Rep.    794;    Rawlings  va. 

nace  Co.  ya.  ,  40   S.  E.  Rawlings,  supra. 

Rep.  103. 
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original  bill/^  the  answer  filed  in  the  cause/'  all  orders  and  de- 
crees made  and  entered  therein,^*  the  commissioner's  report  so 
far  as  errors  on  the  face  thereof  are  concerned/^  and  all  the  other 
proceedings/"  to  ascertain  whether  upon  the  whole  case  error  of 
law  has  been  committed.^^ 

§212.     What  sufficient  newly-discovered  matter  to  sustain  bill  of 
review. 

The  law  is  well  settled,  that  to  maintain  a  bill  of  review  on 
the  ground  of  newly  discovered  evidence  great  caution  should 
be  observed;  ^*  the  evidence  must  be  relevant  and  material, 
such  as  would  probably  have  produced  a  different  result  had 
it  been  used  at  the  hearing ;  ^?  and  such  as  to  call  for  a  different 
decree  from  the  one  rendered ; '"'  which  was  not  known  to  the 
plaintiff  in  the  bill  of  review,  and  could  not  have  been  known 
by  the  use  of  due  diligence,  in  time  to  use  it  in  the  suit  before 
the  decree  renderd  therein,^^  and  it  must  not  be  merely  confir- 
matory or  cumulative  '^  or  go  to  impeach  the  character  of  wit- 
nesses already  examined  in  the  case.'^ 

22  Parker  vs.  Dilliard,  75  Va.  418;  600;  Carter  vs.  Allen,  21  Gratt.  241 
Axtell  vs.  Pulsifer,  155  111.  141,  39      245;  Lorentz  vs.  Lorentz,  supra. 

N.  E.  Rep.  615,  618;  Ebert  vs.  Ger-  so  Sewing  Machine  Co.  vs.  Dunbar, 

ding,  116  111.  216,  5  N.  E.  Eep.  591,  supra;  Nichols  vs.  Nichols,  8  W.  Va. 

694.  174;    Wethered   vs.    Elliott,    41    \V. 

23  Idem.  \a.  436,  32  S.  E.  Rep.  209;  Living- 

24  3  Ene.  PI.  and  Pr.  578  and  the  ston  vs.  Hubbs,  3  Johns.  Ch.  124, 1 
cases  cited.  Lavp.  Ed.  564,  note  citing  Boyden  vs. 

25  Bank  vs.  Shirley,  26  W.  Va.  Reed,  55  III.  464;  Allgood  vs.  Bank 
563 ;  Ambler  vs.  Macon,  4  Call.  605.  of    Piedmont,     (Ala.)    29    So.    Rep. 

26  Middleton  vs.  Selby,  19  W.  Va.  855. 

167;  Praeht  &  Co.  vs.  Lange,  81  Va.  3i  Parker  vs.  Logan,  82  Va.  377; 

711.  Carter  vs.  Allen,  supra;  Dingess  vs. 

27  Middleton  vs.  Selby,  supra;  Marcum,  41  W.  Va.  757,  24  S.  E. 
Praeht  &  Co.  vs.  Lange,  supra;  Rep.  624;  Wethered  vs.  Elliott,  su- 
Beatty  vs.  Barley,'  supra;  Dainger-  pra. 

field  vs.  Smith,  83  Va.  93:  Putnam  32  Nichols  vs.   Nichols,   8  W.  Va. 

vs.  Day,  22   Wall.   60;   Wroten  vs.  174;    Wethered   vs.    Elliott,    supra; 

Armat,  31  Gratt.  260.  Randolph  vs.  Randolph,  1  H.  and  M. 

28  Sewing  Machine  Co.  vs.  Dun-  180 ;  Sewing  Maeh.  Co.  vs.  Dunbar, 
bar,  32  W.  Va.  335,  9  S.  E.  Rep.  237;  supra. 

Campbell    vs.    Campbell,    22    Gratt.  33  Kern  vs.  Wyatt,  89  Va.  885,  17 

649.  S.  E.  Rep.  549. 

29  Hatcher    vs.    Hatcher,    77    Va. 
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A  party  cannot  maintain  a,  bill  of  review  to  set  aside  a  decree 
by  reason  of  the  discovery  of  new  evidence  or  a  mistake  in  a 
long-settled  account,  existent  at  the  time  of  the  decree,  and  of 
which  he  was  ignorant  by  reason  of  his  own  negligence  and 
inattention  to  business/"* 

§213.     Within  what  time  bill  of  review  must  be  filed. 

Ey  the  express  provisions  of  the  statute  no  bill  of  review 
shall  be  allowed  to  a  formal  decree  in  Virginia  ^°  unless  it  be 
exhibited  within  one  year,  and  in  West  Virginia  ''°  within  three 
years,  next  after  such  decree,  except  that  an  infant,  or  insane 
person,  or  a  married  woman  in  a  case  not  relating  to  her  separate 
property,  may  file  the  same  in  one  year  and  three  years  respec- 
tively after  the  removal  of  his  or  her  disability. 

§214.     Leave  of  court  as  to  filing  bill  of  review. 

If  the  bill  of  review  is  based  on  error  of  law,  it  is  now  the 
practice  in  West  Virginia  to  file  it  without  leave  of  court,^^ 
though  formerly  it  was  usual  both  in  Virginia  and  West  Vir- 
ginia to  apply  in  the  first  instance  for  leave  to  file  a  bill  of 
review,  whether  for  error  of  law  or  upon' the  ground  of  newly 
discovered  evidence,"*  and  such  would  still  seem  to  be  the  rule 
of  practice  in  Virginia  as  indicated  by  the  decisions  of  her 
Court  of  Appeals,^^  althoiigh  one  of  her  able  law  writers  lays 

34  Bodkin  vs.  Rollyson,  48  W.  Va.  Braxton,  5  Call.  459 ;  Connolly  vs. 
453,  37  S.  E.  Rep.  617.  Connolly,  32  Gratt.  657. 

35  Code   (1887)   Ch.  168,  sec.  3435.  In  the  monographic  note  to  Bills 

36  Code    (1899)   Ch.  133,  sec.  5.  of   Review,    appearing  in   22   Gratt. 

37  Dunfee  vs.  Childs,  45  W.  Va.  bottom  p.  248,  is  found  the  following 
155,  30  S.  E.  Rep.  102;  West  vs.  with  reference  to  the  practice  as  to 
Shaw,  32  W.  Va.  at  p.  199,  9  S.  E.  this  matter  in  courts  of  equity  in 
Rep.  81.  Virginia:     "A  bill  of  review  wheth- 

38  Amiss  vs.  McGinnis,  12  W.  Va.  er  for  error  apparent  on  the  record 
371;     Dunfee     vs.     Childs,     supra;  or  on  the  ground  of  after-discovered 
Riggs  vs.  Hoifman,  33  W.  Va.  430,  new    matter    can    only    be    filed    by 
10  S.  E.  Rep.  795.  leave  of  court.     This  rule  is  to  pre- 
ss Heermans    vs.    Montague, vent  clamorous  litigants  who  have 

Va. ,  20  S.  E.  Rep.  899;  Hill  vs.       no  just  cause  of  complaint  from  re- 

Bowyer,  18  Gratt.  364 ;  Williamson      opening  a  final  decree  on  frivolous 
vs.  Ledbetter,  2  Munf .  521 ;  Lee  vs.       grounds.    Especially  is  such  leave  of 
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down  the  rule  that  now  obtains  in  West  Virginia/"  and  which 
is  the  one  generally  obtaining  in  a  court  of  equity/' 

All  authorities  agree,  however,  that  when  the  bill  of  review 
is  founded  upon  newly  discovered  evidence,  it  can  only  be 
filed  by  express  leave  of  the  eourt.*^  And  the  permission  to  file 
such  a  bill  rests  in  the  sound  discretion  of  the  court.  *^  It  may 
therefore,  be  refused,  although  the  facts,  if  admitted,  would 
change  the  decree,  when  the  court  looking  at  all  the  circum- 
stances shall  deem  it  productive  of  mischief  to  innocent  parties, 
or  for  any  other  cause  inadvisable.** 

If  such  a  bill  of  review  be  filed  without  leave  of  the  court 
it  will  be  ordered  to  be  taken  from  the  court  files, ''^  or  dismissed 
on  demurrer  or  motion.  *° 


court  necessary  since  an  appeal  lies 
to  the  refusal  of  the  court  to  allow 
a  bill  of  review  in  a  proper  ease.  Di- 
amond, etc.,  Co.  vs.  Rarig,  93  Va. 
595,  25  S.  E.  Rep.  894;  Legrand  vs. 
Francisco,  3  Munf .  83 ;  Heermans  vs. 
Montague  (Va.),  20  S.  E.  Rep.  899; 
Davis  Sewing  Machine  Co.  vs.  Dun- 
bar, 32  W.  Va.  335,  9  S.  E.  Rep. 
237;  Hatcher  vs.  Hatcher,  77  Va. 
600;  Hill  vs.  Bowyer,  18  Gratt.  364; 
Amiss  vs.  McGinnis,  12  W.  Va.  399; 
Bowyer  vs.  Lewis,  1  H.  and  M.  554 ; 
Williamson  vs.  Ledbetter,  2  Munf. 
521 ;  Lee  vs.  Braxton,  5  Call  459 ; 
Roberts  vs.  Stanton,  2  Munf.  133; 
Connolly  vs.  Connolly,  32  Gratt. 
660;  Ambrouse  vs.  Keller  22  Gratt. 
769;  Whitten  vs.  Saunders,  75  Va. 
563." 

40  1  Bart.  Ch.  Pr.  ( 2nd  Ed. )  354 
and  note. 

412  Dan.  Ch.  Pr.  (4th  Am.  Ed.) 
1577,  note  2,  citing  Elliott  Vs.  Bal- 
com,  11  Gray  286;  Anon.  2  P.  Wms. 
283;  Perry  vs.  Philips,  17  Ves.  178; 
Denson  vs.  Denson,  3  Miss.  (4 
George)  560;  see  Webb  vs.  Pell,  1 
Paige  564;  Edwardson  vs.  Mosely,  4 
,T.  .J.  Marsh.  500;  Bleight  vs.  Me- 
Urey,  4  Monroe  145;  Creed  vs.  Lan- 


caster Bank,  1  Ohio  St.  1;  2  Beach 
Mod.  Eq.  Pr.,  sec.  866  and  cases  cit- 
ed; Puterbaugh  Ch.  Pr.  (3rd  Ed.) 
313;  3  Enc.  PI.  and  Pr.  586  and 
cases  cited. 

42  Nichols  vs.  Nichols,  supra; , 
Dunfee  vs.  Childs  supra;  Hatcher 
vs.  Hatcher,  77  Va.  600;  Connolly 
vs.  Connolly,  supra;  Whitten  vs. 
Saunders,  75  Va.  563;  2  Beach  Mod. 
Eq.  Pr.,  sec.  866;  Puterbaugh  Ch. 
Pr.  (3rd  Ed.)  312;  2  Dan.  Ch.  Pr. 
(4th  Am.  Ed.)   1577,. note. 

43  Sewing  Machine  Co.  vs.  Dunbar, 
supra;  Hyman,  Moses  &  Co.  vs. 
Smith,  10  W.  Va.  at  p.  314;  2  Beach 
Mod.  Eq.  Pr.,  sec.  866. 

44  Hyman,  Moses  &  Co.  vs.  Smith, 
supra,  at  314,  in  the  opinion  of  the 
court,  citing  Story  Eq.  PI.,  sec.  417 ; 
2  Beach  Mod.  Eq.  Pr.,  see.  867 ;  cit- 
ing Putnam  vs.  Clark,  36  N.  J.  Eq. 
33,  36 ;  Rieker  vs.  Powell,  100  U.  S. 
104;  Puterbaugh  Ch.  Pr.  (3rd  Ed.) 
313;  2  Dan.  Ch.  Pr.  (4th  Am.  Ed.) 
1577  and  note  2. 

45  2  Beach  Mod.  Eq.  Pr.,  sec.  866, 
citing  Buckingham  vs.  Corning,  29 
N.  ,J.  Eq.  238 ;  Carroll  vs.  Parran,  1 
Eland  12.5,  note. 

46  3  Enc.  PI.  and  Pr.  589,  590. 


276  EQUITY    PEOCEDUEE.  * 

§215.     How  leave  to  file  a  bill  of  review  obtained. 

The  application  for  leave  to  file  a  bill  of  review  may  be 
.made  by  petition  Or  motion,*'  though  it  is  usually  made  by  pe- 
tition/'  accompanied  by  an  affidavit  of  the  party  showing  that 
the  evidence  alleged  to  have  been  discovered  since  the  final 
decree  was  made,  is  new,  that  it  was  not  known  to  him  prior 
to  the  entry  of  the  decree,  and  that  he  could  not  have  discovered 
it,  by  the  exercise  of  due  diligence,  in  time  to  have  obtained  it 
before  the  decree  complained  of  was  rendered.*' 

An  examination  of  the  decisions,  at  least  in  Virginia  and 
West  Virginia,  justifies  the  statement  that  the  usual  and  more 
practical  method  is  to  present  the  bill  to  the  court  or  judge, 
containing  all  the  necessary  and  requisite  averments  of  such 
bill,  with  the  required  affidavit  appended  to  it,  and  ask  the  couit 
for  leave  to  file  the  same.'*"  On  an  application  to  file  a  bill  oi 
review  every  material  averment  of  the  bill  must  be  taken  as 
true." 

It  is  said  that  if  there  be  any  doubt,  incident  to  the  character 
of  the  decree,  whether  the  proceedings  should  be  by  petition 
for  rehearing  or  by  bill  of  review,  there  should  be  a  petition  in 
writing,  as  a  mere  motion,  though  supported  by  the  proper 
affidavit,  will  not  be  treated  as  a  bill  of  review  in  case  the  court 
should  determine  the  decree  to  be  final.^'' 

§216.     Who  may  file  a  bill  of  review. 

A  bill  of  review  can  .only  be  filed  by  a  person  who  was  a 
party  or  privy  to  the  suit  in  which  the  decree  to  be  reviewed 

4T  1  Bart.  Ch.  Pr.  (2nd  Ed.)  354;  bo  Kern  vs.  Wyatt,  supra;  \Yhit- 

2  Dan.  Ch.  Pr.  1578.  ten    vs.    Saunders,    supra;    Norfolk 

*8  2  Dan.   Ch.  Pr.    (4th  Am.  Ed.)  Trust  Co.  vs.  Foster,  supra;  Nichols 

1578,  and  note  1 ;  2  Beach  Mod.  Eq.  vs.    Nichols,    supra;    Annstead    vs. 

Pr.^  see.  868.  Bailey,  83  Va.  24i,  2  S.  E.  Rep.  38; 

<9  Kern  vs.  Wyatt,  89  Va.  885,  17  Dunn    vs.    Renick,   supra;   Ambrose 

S.  E.  Rep.  552;   Diamond,  etc.,  Co.  vs.  Keller,  22  Gratt.  769,  773. 

vs.  Raug,  93  Va.  595,  25  S.  E.  Rep.  'si  Davis    vs.    Morris,    76    Va.    21, 

894;   Whitten  vs.  Saunders,  75  Va.  26;      Connolly     vs.     Connolly,     32 

563;   Norfolk  Trust  Co.  vs.  Foster,  Gratt.  657. 

78  Va.  413;   Nichols  vs.   Nichols,  8  6^1  Bart.  Ch.  Pr.   (2nd  Ed.)  360, 

W.  Va.  174.  361. 


BILLS    OF    REVIEW.  277 

was  rendered,^^  and  who  has  been  aggrieved  by  the  errors  as- 
signed/* or  has  some  interest  in  the  question  intended  to  be 
presented  by  such  bill  and  will  be  benefited  by  a  reversal  of  the 
decree."*^  But  persons  with  the  necessary  interest  to  make 
them  parties  to  a  bill  of  review  may  be  plaintiffs  or  defendants 
to  such  bill  without  respect  to  their  position  as  such  in  the 
original  bill.^*  Hence  a  person  cannot  file  a  bill  of  review  who 
was  not  a  party  to  the  original  suit,  and  whose  rights  are  in 
no  manner  affected  by  the  decree  sought  to  be  reviewed,^'  and 
who  will  not  be  benefited  by  a  reversal  or  modification  of  the 
decree."*  Consequently  the  assignee  of  a  party  to  a  suit  cannot 
maintain  a  bill  of  review ;  °*  nor  can  such  a  bill  be  maintained, 
even  if  they  have  an  interest  in  the  cause,  by  persons  not  ag- 
grieved by  the  particular  errors  assigned  in  the  decree  sought 
to_  be  reviewed,  however  injuriously  the  decree  may  affect  the 
rights  of  third  persons.^"  An  infant  may  maintain  a  bill  of 
review,"^  and  if  the  error  complained  of  be  error  of  law  he  is 
not  confined  to  what  may  appear  on  the  face  of  the  decree,  as 
in  ordinary  cases.^^ 

There  seems  to  be  an  apparent  exception  to  the  rule  that  no 
one  but  a  party  to  the  original  bill  can  file  a  bill  or  review."^ 


BsHeermans  vs.  Montague   (Va.),  434;    Hargraves   vs.    Seevis,    7    Ga. 

20  S.  E.  Kep.  899;   Amiss  vs.  Mc-  118. 

Ginnis,   12  W.  Va.  371 ;   Thompson  s?  Chancellor  vs.  Spencer,  supra. 

vs.  Maxvrell,  95  U.  S.  391;  Fitzger-  58  Hall   vs.   Lowther,    22    W.    Va. 

aid  vs.   Cummings,    1   Lea    (Tenn.)  570. 

232 ;  Goodrich  vs.  Thompson,  88  111.  69  Gibson  vs.  Green,   89  Va.    524, 

232.  16    S.    E.    Rep.    661;    Armstead    vs. 

5*  Heermans  vs.  Montague,  supra;  Bailey,    83   Va.   242,   2   S.    E.    Rep. 

Chancellor  vs.   Spencer,  40  W.  Va.  38 ;  Thompson  vs.  Maxvi'ell,  95  U.  S. 

337,   21    S.   E.   Rep.    1011;    Laidley  391. 

vs.  Kline,  25  W.  Va.  208;  Webb  vs.  eo  Story's  Eq.  PL  (9th  ed.)  §  409; 

Pell,   3  Paige  Ch.  368,   3  Law.  Ed.  Thomas  vs.  Harvie,  10  Wheat.  146; 

191;    Lansing  vs.   Albany   Ins.   Co.,  Whiting  vs.  Bank,  13  Pet.  6. 

Hopk.  Ch.  102,  2  Law.  Ed.  357.  6i  Lafferty    vs.    Lafferty,    42    W. 

55  Heermans  vs.  Montague,  supra;  Va.  783,  26  S.  E.  Rep.  212 ;  Pracht 
Laidley  vs.  Kline,  supra;  Webb  vs.  vs.  Lange,   81  Va.  711. 

Pell,   supra;   Hall   vs.   Lowther,   22  62  Lafferty    vs.    Lafferty,    supra; 

W.   Va.    570;    Cooeh   vs.    Cooeh,    18  Pracht  vs.  Lange,  supra. 

Ohio  146.  *'  Connolly    vs.    Connolly    et    ah, 

56  Sloan    vs.    Whiteman,    6    Ind.  32  Gratt.  657 ;  Dower  vs.  Church,  21 
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Thus,  where  a  final  decree  has  been  entered  in  a  suit  brought  to 
contest  the  validity  of  the  will,  any  person  interested  who  was 
not  a  party  to  the  original  suit  may  file  a  bill  of  review  upon 
the  ground  of  after-discovered  evidence,  not  cumulative,  and 
material  and  important,  and  have  the  decree  sustaining  or  set- 
ting aside  the  will  as  the  case  may  be,  reviewed,  as  in  other 
cases  of  bills  of  review,  for  newly-discovered  evidence."*  And 
it  is  said  that  it  is  competent  for  a  person  not  a  party  to  the 
former  suit,  but  whose  interest  may  in  some  way  have  been 
affected  by  the  proceedings  had  therein,  to  come  in  by  petition 
to  be  made  a  party,  and  then  to  ask  a  rehearing  of  a  former 
decree."" 

§217.     Parties  defendant  to  a  bill  of  review. 

All  the  parties  to  the  original  suit,  if  living,  should  be  made 
parties  defendant  to  a  bill  of  review,**"  and  the  necessary  de- 
fendants to  such  a  bill  are  as  essential  as  they  are  to  an  original 
bill."^  If  the  original  parties  to  the  suit  be  dead,  their  legal 
representatives  must  be  made  parties  to  such  bill."* 

It  is  a  settled  rule  that  all  persons  whose  interests  are  to  be 
affected  by  the  decree  that  may  be  entered  on  the  bill  of  review, 
must  be  made  parties  to  such  bill.""  Thus  where  a  bill  of 
review  is  brought  to  review  a  decree  confirming  a  judicial  sale, 
the  purchasers  at  such  sale  are  necessary  parties,"*  but  not  to 
such  a  bill  filed  to  review  the  decree  directing  the  sale ;  ^^  nor 
is  a  purchaser  of  property  pendente  lite  a  necessary  party  to  a 
bill  of  review  as  he  is  bound  by  any  decree  that  may  be  rendered 
in  the  cause,  though  entered  upon  a  bill  of  review.'^ 

W.  Va.  23,  49;  Singleton  vs.  Single-  Heermans   vs.   Montague    (Va.),   20 

ton,  8  B.  Mon.  340.  S.  E.  Rep.  899. 

64  Idem.  eT  Bank  vs.  Wilson,  35  W.  Va.  36, 

66  Heermans  vs.  Montague  (Va.),  13  S.  E.  Rep;  58. 

20    S.    E.    Rep.    at    p.    903,    citing  os  2  Beach,  Mod.  Eq.  Pr.  sec.  873. 

Thompson  vs.  Railroad  Co.,  95  U.S.  69  Turner   vs.    Berry,    8    111.    541; 

391  ;  2  Daniell  Ch.  Prae.  1579;  Webb  Ludlow  vs.  Kidd,  2  Ohio  372. 

vs.    Pell,    3    Paige   368 ;    Story   Eq.  to  Heermans  vs.  Montague,  supra. 

PL,   sec.  401 ;   Thomas  vs.  Harvie'a  'i  Gies  vs.  Green,  42  Mich.  107. 

Heirs,  10  Wheat.   146;  Whiting  vs.  '2  Clark  vs.  Farrow,   10   B.  Mon- 

Bank,  13  Pet,  6.  roe  4*6,  52  Am.  Dec.  552. 

« 6  Amiss     vs.     McGinnis.     f:upra; 
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§218.     The  essential  allegations  of  a  bill  of  review. 

The  form  of  a  bill  of  review  is  a  matter  of  little  consequence, 
as  the  court  will  treat  it  as  such  a  bill,  though  its  form  be  that 
of  a  mere  petition,  provided  it  embodies  the  substantial  require- 
ments of  a  bill  of  review.'^  In  substance  a  bill  of  review  should 
state  the  former  bill,  answer,  and  the  proceedings  thereon ;  '*  ex- 
cepting the  evidence,"^  unless  the  bill  be  for  new  matter  when 
the  evidence  may,  perhaps,  be  adverted  to  for  the  mere  purpose 
of  showing  the  relevancy  and  bearing  of  the  new  matter  sought 
to  be  introduced ;  ''"  the  decree  complained  of,'''  filing  as  ex- 
hibits with  the  bill  copies  of  the  original  bill,  answer  and  decree 
as  well  as  the  other  papers  and  orders  in  the  cause,  unless  these 
matters  are  fully  embraced  in  the  bill  of  review ;  '*  a  mere  synop- 
sis or  skeleton  of  the  record  is  not  sufficient ; '"  the  errors  by 
which  the  party  exhibiting  the  bill  conceives  himself  ag- 
grieved; *"  should  show  that  the  party  filing  it  is  interested  in 
the  matter  disposed  of  or  adjudicated  by  the  decree  sought  to  be 
reviewed,  what  that  interest  is  and  that  he  will  be  benefited 
by  a  reversal  or  modification  of  the  decree.*^  There  should 
be  named,  either  in  the  caption  or  body  of  the  bill,  the  proper 
person  or  persons  as  defendants  thereto.  ^^  But  it  must  not 
contain  matters  by  way  of  amendment  or  supplement,  which 


'3  Martin  vs.   Smith,    25   W.   Va.  Dunn  vs.  Reniek,  supra;  Axtell  vs. 

at   p.    583;    Sturm   vs.    Fleming,   22  Pulsifer,  supra. 

W.  Va.  413 ;  Sands  vs.  Lynham,  27  ''^  Axtell     vs.      Pulsifer,     supra; 

Gratt.  291.  Judson  vs.   Stephens,  supra;   Good- 

'*iimiss  vs.  McGinnis,  12  W.  Va.  rich  vs.  Thompson,  supra;  Kuttner 

i71;    Dunn   vs.   Reniek.   40   W.   Va.  vs.    Haynes,   135   111.   382,   25   N.   E. 

349,  22  S.   E.  Rep.  66 ;  Hatcher  vs.  Rep.  752 ;  Aholtz  vs.  Durfee,  122  111. 

Hatcher,    77    Va.    600;    Axtell    vs.  286,  13  N.  E.  Rep.  645. 

Pulsifer,  155  111.  141,  39  N.  E.  Rep.  's  Kuttner     vs.     Haynes,     supra; 

615,   618;    Judson  vs.   Stephens,   75  Aholtz  vs.  Durfee,  supra. 

111.  255 ;  Goodrich  vs.  Thompson,  88  so  Amiss     vs.     McGinnis,     supra; 

111.  206.  Dunn  vs.  Reniek,  supra. 

75  Buffington  vs.  Harvey,  95  U.  S.  si  Riggs  vs.  Huffman,  33  W.  Va. 

99.                                              •  426,  10  S.  E.  Rep.  795;  Laidley  vs. 

70  Tdem.  Kline,  25  W.  Va.  208. 

77  Amiss     vs.     McGinnis,     supra;  82  Bank  vs.  Wilson,  35  W.  Va.  37, 

13  S.  E.  Rep.  58. 
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would  have  a  tendency  to  create  new  issues,  as  such  a  course 
is  foreign  to  the  purposes  of  a  bill  of  review/' 

A  bill  of  review  for  newly  discovered  evidence  must  so  state 
such  evidence  as  to  enable  the  court  to  see,  on  inspecting  it, 
that  if  it  had  been  brought  forward  it  would  probably  have 
changed  the  character  of  the  decree ;  **  and  it  must  be  averred 
that  the  evidence  is  new  and  the  evidence  must  be  so  stated  that 
the  defendant  can  answer  it  understandingly,  and  thus  present 
a  direct  issue  to  the  court.*'' 

The  bill  must  not  allege  that  the  party  desiring  to  file  it 
expects  to  prove  certain  alleged  facts,  but  it  must  state  the 
evidence  distinctly  on  which  the  party  relies,  and  file  affidavits 
of  witnesses  in  support  of  it,*°  and  also  be  supported  by  the 
affidavit  already  described.*'  And  it  should  appear  from  the 
bill  itself  that  it  is  filed  within  the  time  allowed  by  law  for 
filing  such  bill.'* 

The  prayer  of  the  bill  may  be  that  the  decree  be  reviewed 
and  reversed  in  the  point  complained  of,  if  it  has  not  been 
carried  into  execution ;  *°  but  if  it  has  been  carried  into  execu- 
tion, the  bill  may  pray  the  further  decree  of  the  court  to  put 
the  party  complaining  of  the  former  decree  into  the  situation 
in  which  he  would  have  been  if  that  decree  had  not  been  ex- 
ecuted."" If  the  bill  is  brought  to  review  the  reversal  of  a 
former  decree,  it  may  pray  that  the  original  decree  may  stand."*^ 

§219.     Some  instances  illustrative  of  the  use  of  a  bill  of  review. 

When  the  bill  is  filed  on  the  ground  of  error,  the  decree 
complained  of  must  be  contrary  to  some  statutory  enactment, 

83  Snyder  vs.   Botkin,   37  W.  Va.  i^  Ante,  see.  215. 

355,  16  S.  E.  Rep.  591.  88  2  Dan.   Ch.  Pr.    (4th  Am.  ed.> 

8*Whitten  vs.    Saunders,    75   Va.  1583;   Shepherd  vs.  Larue,  6  Munf. 

563.  529;  Amiss  vs.  MeGinnis,  12  W.  Va. 

so/tZem;   Trevelyan   vs.   LofTt,   83  371. 

Va.  141,  1  S.  E.  Rep.  90.  so  2  Beach,  Mod.  Eq.  Pr.  sec.  875, 

86  Whitten   vs.    Saunders,    supra;  citing  Story,  Eq.  PI.    (10  ed.)    sec. 

Armstead  vs.  Bailey,  83  Va.  242,  2  420. 

S.  E.  Rep.  38;  Carter  vs.  Allan,  21  oo  Tdem. 

Gratt.   241;   Hale  vs.  Pack,   10  W.  "t  Idem :  Puterbaugh,  C!h.  PI.  and 

Va.  145.  Pr.  (3d  ed.)  318. 
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or  some  principle  or  rule  of  law  or  equity,  recognized  and  ac- 
knowledged, or  settled  by  decision,  or  be  at  variance  with  the 
forms  and  practice  of  the  court;  but  the  bill  cannot  be  main- 
tained, where  the  error  is  mere  matter  of  form,  as,  because  a 
case  was  not  regularly  set  for  hearing."^ 

Instances  of  the  maintenance  of  bills  of  review  are,  where 
an  absolute  decree  against  infants  has  been  rendered,  without 
any  plea  or  answer  in  their  behalf,  and  they  having  no  day 
in  court  to  show  cause  against  it ;  "^  where  the  court,  having  ju- 
risdiction of  the  parties  and  subject  matter,  renders  a  decree 
which  is  erroneous  because  the  plaintiff  had  no  cause  of  action  or 
right  to  bring  the  suit ;  °*  where  there  is  an  error  in  the  decree 
in  the  calculation  of  interest;  "^  where  a  joint  owner  of  property, 
who  being  a  party  to  a  suit,  allows  his  undivided  interest  in 
such  property  to  be  sold  to  satisfy  judgment  liens,  when  the' 
property  should  have  been  sold  as  a  whole;  "^  where  a  decree 
ascertains  the  amounts  and  priorities  of  all  the  debts  sought  tO' 
be  established  in  the  cause,  as  liens  on  real  estate,  and  which 
orders  said  debts  to  be  paid  and  the  sale  of  the  real  estate  on 
which  said  debts  are  adjudged  to  be  liens."  And  subject  to  the 
rule  that  error  of  fact  cannot  be  reached  by  bill  of  review;  on 
such  a  bill  a  court  will  revise,  correct,  or  reverse  its  own  decree 
for  error  apparent  upon  the  face  thereof,  whenever  a  Court  of 
Appeals  would  do  so  for  the  same  cause.^' 

02  2  Dan.  Ch.  Pr.   (4th  Am.   ed.)  no  longer  be  followed,  and  the  doe- 

1576;  1  Bart.  Ch.  Pr.  (2d  ed.)   357;  trine  announced  in  the  case  is  obso- 

Story's  Eq.  PI.  see.  411.  lete,  so  far  as  providing  in  the  de- 

93  Lee  vs.  Braxton,  5  Call.  459.     A  eree   a  day  in  court  for  infanta  is 

decree    may   now   be   made   against  concerned. 

an  infant  without  inserting  a  provi-  s-i  Pierce  vs.  Graham,  85  Va.  227, 

sion  in  it  allowing  him  time  to  show  7  S.  E.  Rep.  189. 

cause  against  such  decree  within  a  »5  Bank    vs.    Shirley,    26   W.    Va. 

certain    time    after   he   attains    the  563.     An    error    of   this   kind   may 

age   of   twenty-one  years.     The    in-  also    be    corrected    by    motion    on 

fant  is  given  six  months  under  the  notice  under  sec.  5  of  Ch.  134  of  the- 

statute  to  show  cause  in  like  man-  Code. 

ner  as  if  the   decree   or  order  con-  os  Chancellor  vs.   Spencer,   40   W. 

tained    such    provision.     Code     (W.  Va.  337,  21  S.  E.  Rep.  1011. 

Va  )  1899,  Ch.  132,  sec.  7.  The  same  o^  Core  vs.   Strickler,   24   W.  Va. 

statute   obtains   in  Virginia.     Code  689. 

1887,  Ch.  167,  sec.  3424.    Hence  the  »8    Puterbaugh  Ch.  Pr.    (3d  ed.)) 

case  of  Lee  vs.  Braxton,  supra,  can  310. 
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§220.    Some  instances  Illustrative  of  the  diiallowance  of  a  bill  of 
review. 

Instances  of  the  courts'  refusal  to  sustain  a  bill  of  review 
are,  want  of  notice  of  the  time  and  place  of  a  commissioner's 
taking  an  account,  or  the  court  acting  upon  the  report  too 
soon ;  "^  where  the  party  was  prevented  from  proving  certain 
important  facts,  by  wrong  advice  by  one  of  his  counsel ;  or  that 
the  other  was  unable  to  attend  to  the  case  when  called  for  trial, 
which  circumstance  was  unknown  to  the  party  until  after  the 
decree  was  rendered ;  ^*"'  where  certain  documents,  on  which  the 
plaintiff's  right  to  a  decree  depended,  and  which  he  intended  to 
exhibit  with  his  original  bill,  were  lost  or  mislaid  by  his  counsel, 
are  not  found  until  after  the  decree  was  entered ;  ^"^  where  a 
decree  directs  the  sale  of  real  estate  under  circumstances  which 
injure  the  sale ;  ^°^  where  a  Justice  of  the  Peace  having  failed 
to  forward  a  deposition  taken  by  him  to  the  Clerk  of  the  court  in 
which  the  cause  is  pending,  and  the  cause  is  heard  and  decided 
without  it.^°^  And  a  bill  of  review  cannot  be  used  to  set  aside  a 
decree  made  by  consent  of  parties,  except,  probably,  to  relieve 
from  such  clerical  errors  as  have  been  inserted  in  the  decree, 
without  the  consent  of  any  of  the  parties  to  the  suit  injured, 
or  some  matter  not  contemplated  by  the  parties  to  the  decree  and 
which  is  apparent  upon  the  face  of  such  decree.^"*  !N"or  will  a 
bill  of  review  lie  after  final  decree  confirming  a  sale  of  real 
estate,  to  set  aside  a  decree  directing  the  sale  of  such  real  estate 
under  such  circumstances  as  to  injure  its  sale,  the  remedy  of 
the  parties  injured  in  such  a  case  being  by  exceptions  to  the 
report  of  the  commissioner  making  the  sale  and  an  application 

99  Winston  vs.  Johnson,  2  Munf.  lo-i  Stewart  vs.  Stewart,  40  W. 
305.                                                                    Va.   65,   20   S.   E.  Rep.  862;    Morris 

100  Franklin  vs.  Wilkinson,  3  vs.  Peyton,  29  W.  Va.  at  pp.  213, 
Munf.  112.  214. 

101  Jones  vs.  Kleher,  6  Munf.  As  to  what  is  a  clerical  error  as 
425;  Wethered  vs.  Elliott.  45  W.  contemplated  by  the  law,  ajid  which 
Va.  436,  32  S.  E.  Rep.  209.  may  be  reached  by  the  various  meth- 

in-  Vanmeter  vs.      Vanmeter,      3       ods   of   review  for   the   purposes   of 

Gratt.  148.  correction,    a    bill    of   review   being 

103  Aiday    vs.  Harvey,    9    Gratt.       one  remedy,  see  post,  sec.  350. 
454. 
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to  the  court  to  set  the  sale  aside.^"'  So  where  a  sale  of  real 
estate  is  made  under  a  decree  of  court  and  confirmed  without 
exception,  such  sale  is  not  void  because  made  by  a  commissioner 
not  previously  authorized  to  make  it;  and,  therefore,  a  bill 
of  review  does  not  lie  to  correct  the  irregularity  of  such  sale/"" 
And  in  Virginia  a  bill  of  review  will  not  lie  to  modify  a  decree 
of  sale  in  an  action  to  enforce  a  vendor's  lien,  since  a  bill  of 
review  is  a  proper  remedy  only  where  a  final  decree  is  to  be  cor- 
rected, the  decree  of  sale  being  interlocutory  only/"'  The  mle 
in  West  Virginia  is  otherwise,  as  a  decree  of  sale  in  that  State 
is  treated  as  final  for  the  purposes  of  a  bill  of  review/"^  An 
error  in  reaching  a  wrong  conclusion  as  to  facts  on  the  evidence 
is  not  correctible  by  bill  of  review,  but  by  appeal/"* 

§221.     Performance  of  the  decree  before  filing  bill  of  review. 

The  text  writers  and  the  courts  seem  to  be  agreed,  that  as 
a  general  rule  leave  to  file  a  bill  of  review  will  not  be  granted 
unless  the  decree  has  been  performed ;  ^^°  but  where  a  decree  di- 
rects the  payment  of  money  or  costs,  and  the  defendant  is 
unable  to  pay  the  same,  a  bill  of  review  will  not  be  denied  on 
the  mere  ground  of  the  non-performance  of  the  decree ;  ^^'  nor 
will  performance  be  required  where  it  would  extinguish  the 
right  of  the  party,  as  the  making  of  an  assurance  or  release, 
acknowledging  satisfaction,  cancelling  bonds  or  evidence  and 
the  like.^^^  So  performance  may  be  dispensed  with  where  the 
money  to  secure  the  performance  of  the  decree  has  been  de- 
posited in  court,   or  where  the  decree   directs  payment  to  an 

105  Vanmeter     vs.     Vanmeter,     3  Story  Eq.  PI.  sec.  406;  2  Dan.  Ch. 
Gratt.   148.  Pr.    (4th  Am.  ed.)    1582;   3  Enc.  PI. 

106  Core  vs.  Strickler,  24  W.  Va.  and  Pr.   585;   Wiser  vs.   Blachly,   2 
689.  Johns.    Ch.    488.    1    Law.    ed.    460; 

107  Bellinger  vs.  Foltz,  93  Va.  729,  Livingston  vs.  Hubbs,  3  Johns.  Ch. 
25   S.   E.   Rep.   998;    Spoor  vs.   Fil-  124,  1  Law.  ed.  563. 

son,  97  Va.  279,  33  S.  E.  Rep.  609.  m  Livingston  vs.   Hubbs,   supra  : 

108  Core  vs.  Strickler,  24  W.  Va.       Puterbaugh  Ch.  Pr.  (3d  ed.)   313;  2 
fi89_  Beach,  Mod.  Eq.  Pr.  sec.  869;  Story 

looWethered  vs.  Elliott,  45  W.  Va.  Eq.  PI.  sec.  406;  2  Dan.  Ch.  Pr.  (4th 

436,  32  S.  E.  Rep.  209.  Am.  ed.)    1582;  3  Enc.  PI.  and  Pr. 

no  Puterbaugh   Ch.   Pr.    (3d  ed.)  586. 

813;  2  Beach,  Mod.  Eq.  Pr.  sec.  870;  i"  Idem. 
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irresponsible  non-resident,  or  where  it  would  destroy  the  subject 
of  litigation.  ^^' 

To  successfully  raise  the  objection  that  a  bill  of  review  has. 
been  filed  before  the  performance  of  the  decree,  the  defendant 
should  move  the  court  upon  his  first  appearance,  to  have  the  bill 
dismissed,  or  struck  from  the  files.^^*  It  is  held  that  to  avoid 
performance  on  any  ground  hereinbefore  stated,  so  as  to  main- 
tain a  bill  of  review,  an  order  of  court  must  be  obtained  dispens- 
ing with  performance/'^'* 

But  in  Virginia  and  West  Virginia  inasmuch  as  it  is  provided 
by  statute  "°  that  a  court  or  Judge  allowing  a  bill  of  review, 
may  award  an  injunction  to  the  decree  to  be  reviewed,  it  may 
justly  be  concluded  that  performance  of  a  decree,  or  an  excuse 
from  such  performance  of  a  decree,  is  not  necessary  in  order 
to  maintain  a  bill  of  review  in  either  of  these  States.^'^ 

§222.     Defense  to  bill  of  review  for  errors  of  law. 

The  usual  mode  of  making  defense  to  a  bill  of  review  for 
error  of  laW  apparent  upon  the  face  of  the  decree,  is  by  de- 
murrer,"' and  if  the  decree  is  fairly  stated  in  the  bill  it  is 
the  proper  and  sure  defense.'^"     As  stated  by  a  recent  author,. 

113  3  Enc.  PI.  and  Pr.  586.  40  W.  Va.  337,  21  S.  E.  Rep.  1011; 

114  Puterbaugh  Ch.  Pr.  (3d  ed.)  Hill  vs.  Maury,  21  W.  Va.  162;. 
314.  McCoy  vs.  Allen,   16   W.   Va.   724; 

iioKuttner   vs.   Hayneg,    135    111.  Clayton  vs.  Anthony,  15  Gratt.  518; 

382,  25  N.  E.  Rep.  752.  Norfolk  Trust  Co.  vs.  Foster,  78  Va, 

lie  Code  (W.  Va.)    1899,  Ch.  138,  413;   Whitten  vs.  Saunders,  75  Va. 

see.   5;    Code    (Va.)    1887,   Ch.   168,  563. 

see.  3435.  iis  Webb   vs.    Pell,    3    Paige    Ch, 

117  We  have  examined  the  most  368,  3  Law.  ed.  191  and  note;  2 
of,  if  not  all,  the  eases  reported  in  Beach  Mod.  Eq.  Pr.,  sec.  876 ;  2  Dan. 
these  States,  and  in  no  instance  does  Ch.  Pr.  (4th  Am.  ed.)  1583;  Puter- 
it  appear  that  penormanee  was  baugh  Ch.  Pr.  (3d  ed.)  320;  Ship- 
made  a  condition  precedent  to  the  man  Eq.  PI.  406. 
filing  or  maintenance  of  the  bill.  us  3  Enc.  PI.  and  Pr.  594;  Webb 
The  following  are  some  of  the  cases  vs.  Pell,  supra.  "  A  demurrer  is  a 
leading  to  the  conclusion  announced  proper  and  sure  defense  to  a  bill  of 
in  the  text:  Gallatin  Land,  Coal  review  for  error  apparent;  for  that 
and  Oil  Co.  vs.  Davis,  44  W.  Va.  amounts  to  an  assertion  that  there 
109,  28  S.  E.  Rep.  747;  Lafferty  vs.  is  no  error  in  the  decree;  but  if 
Lafferty,  42  W.  Va.  783,  26  S.  E.  there  be  any  matter  beyond  f^e 
Rep.    262;    Chancellor   vs.    Spencer,  decree  available  as  a  defense  to  th& 
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the  grounds  of  demurrer  usually  are:  (1)  That  the  bill  is 
erroneous  or  defective  in  its  recitals  of  the  proceedings  and 
decree  sought  to  be  reviewed;  (2)  that  it  is  not  brought  vpithin 
the  time  allowed  by  law;  (3)  or  that  the  bill  does  not  conform 
to  the  established  practice  of  the  court. '^^ 

If  the  demurrer  is  sustained,  the  original  decree  is  thereby 
affirmed  and  the  bill  of  review  will  be  dismissed ;  ^^^  but  if  the 
demurrer  is  overruled,  the  decree  may  be  reversed  or  modified 
without  any  further  answer  or  hearing.^^^ 

§223.     Defenses  to  a  bill  for  newly  discovered  matter. 

A  bill  of  review  filed  on  the  ground  of  newly-discovered 
evidence  is  seldom  open  to  a  demurrer,  for  inasmuch  as  it  can 
only  be  exhibited  by  leave  of  the  court,  the  ground  of  the  bill 
is  generally  well  considered  before  it  is  filed.  ^^^  But  if  such 
a  bill  should  be  allowed  to  be  filed  and  it  should  appear  that 
the  alleged  new  facts  are  immaterial  or  irrelevant,  a  demurrer 
will  lie  to  the  bill."" 

If  the  demurrer  is  overruled  the  defendant  may  then  answer 
to  the  bill ;  ^'^^  but  if  the  demurrer  is  sustained,  the  bill  will  be 
dismissed,  and  another  bill  cannot  be  brought  on  the  same 
ground.^^' 

bill   of  review,  that  matter   should  i2i  Webb  vs.   Pell,  supra;    Puter- 

be   pleaded.     Enochs  vs.  Harrelson,  baugh  Ch.  Pr.  (3d  ed.)  323. 
57  Miss.  468.     See  Turner  vs.  Berry,  122  Goolsby  vs.  St.  John,  25  Gratt. 

8   111.   541;   Hartwell  vs.  Townsend,  163;   2  Dan.  Ch.  Pr.    (4th  Am.  ed.) 

2  Bro.  P.  C.  107.     On  a  bill  of  re-  1583. 

view  alleging  that  the  decree   was  1=3  puterbaugh  Ch.   Pr.    (3d   ed. ) 

not  enrolled,  it  will  not  do  for  the  321;  2  Beach,  Mod.  Eq  Pr.  sec.  877; 

defendant  to  demur  and  insist  in  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1583. 
his    pleading   that   the    decree   was  124  Lorentz  vs.  Lorentz,  32  W.  Va. 

enrolled.     He  would  thus  make  it  a  556,  9  S.  fi.  Rep.  886;   Puterbaugh 

speaking       demurrer.     The       party  Ch.  Pr.  321 ;  2  Beach,  Mod.  Eq.  Pr. 

should  plead  the  decree  as  enrolled,  sec.  877;  Nichols  vs.  Nichols,  8  W. 

and  demur  against  opening  it.     Nor  Va.  174;   3  Enc.  PI.  and  Pr.  596. 
should  he  therein  allege  a  want  of  125  Cook  vs.   Bamfield,   3    Swanst. 

affidavit,  which  is  matter  for  a  mo-  607. 

tion."     Note   to    Webb    vs.    Pell,    3  126  2     Dan.     Ch.     Pr.      (6th    Am. 

Ojaw.  ed.  at  pp.  191,  192.  ed.)    1583;    2  Beach,  Mod.   Eq.   Pr. 

isoShipman  Eq.  PI.  406,  407.  see.  877. 
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The  answer  of  the  defendant  to  a  bill  of  review  for  new 
matter,  may  controvert  all  the  facts  relating  in  any  manner  to 
the  alleged  new  matter,  and  the  cause  will  then  proceed  as  if 
npon  an  original  bill;  ^^''  and  such  a  bill  is  liable  to  any  plea 
which  would  have  avoided  the  effect  of  such  matter  if  stated 
in  an  original  bill/^*  When  the  new  matter  has  been  denied 
by  answer,  it  must,  of  course,  be  proved  or  the  bill  will  be  dis- 
missed at  the  hearing.^^' 

§224.     Bill  in  the  nature  of  a  bill  of  review. 

In  Hyman  vs.  Smith,^^"  it  is  said  that  the  only  difference 
there  appears  to  be  "  between  a  bill  of  review  and  a  bill  in 
the  nature  of  a  bill  of  review  consists  in  the  interlocutory 
or  final  character  of  the  decree.  Where  the  decree  is  final,  a 
bill  of  review  is  proper,  and  where  the  decree  is  interlocutory, 
a  bill  in  the  natur«  of  a  bill  of  review  and  petition  for  a  rehear- 
ing is  proper."  ^^* 

§225.     Supplemental  bill  in  the  nature  of  a  bill  of  review. 

As  we  have  already  seen  '^^^  a  bill  of  review  proper  will  only 
lie  to  a  final  decree,  while  a  supplemental  bill,  in  the  nature  of 
a  bill  of  review  will  lie  to  an  interlocutory  decree  ^^^  for  any 
error  or  new  matter  of  fact  after  the  redition  of  such  decree.^^* 
"  Where  there  is  no  defect  to  be  supplied  the  new  investigation 
of  the  decree  must  be,  or  at  least  usually  is,  brought  on  by  a 

127  Puterbaugh  Ch.  Pr.  ( 3d  ed. )  that  a  supplemental  bill  in  the  na- 
323.  ture  of  a  bill  of  review  is  used  to 

128  2  Beach,  Mod.  Eq.  Pr.  sec.  877.       review  an  interlocutory  decree. 
120  Barnett  vs.  Smith,  5  Call.  98.  132  Ante,  sees.  208,  209. 

130 10  W.  Va.  at  p.  313.  i33  Hyman     vs.      Smith,      supra; 

131  This  case  seems  to  treat  a  bill  Laidley  vs.  Menifield,   supra;  Clay- 

of  review  as  a  bill  in  the  nature  of  ton  vs.   Anthony,   supra;  Wiser   vs. 

a  bill  of  review,  the  same  as  a  sup-  Blachly,   2   Johns.   Ch.   488,    1   Law. 

plemental    bill   in   the   nature   of    a  ed.  460  and  note  p.  461. 

bill  of  review.     See  also  Laidley  vs.  134  3   Enc.  PI.  and  Pr.  597;   note 

Menifield,  7  I.,eigh.  353;  Clayton  vs.  cited  above  in  1  Law.  ed.,  N.  Y.  Ch. 

Anthony,  15  Graft.   526,  which  hold  at  p.  461. 
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petition  for  a  rehearing,"'*  and  the  true  office  of  the  bill  is  to 
bring  new  matter  before  the  court."  ^^^ 

A  bill  of  the  kind  under  consideration  may  be  filed  to  review 
a  final  decree  rendered  on  the  verdict  of  a  jury  found  on  an 
issue  devisavit  vel  non,  where  the  party  seeking  to  file  it  was 
not  a  party  to  the  original  suit  in  which  the  issue  was  directed."'^ 
Causes  of  this  sort  would  seem  to  constitute  an  exception  to  the 
general  rule  governing  in  bills  of  this  character. 

In  Virginia  and  West  Virginia  it  is  unusual  to  file  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  to  correct  an 
interlocutory  decree,  as  generally  used  for  such  purpose  un- 
der the  practice  in  the  English  Court  of  Chancery,  and  in- 
stead of  such  a  bill  it  is  the  practice  to  file  a  petition  for  a 
rehearing.'"* 

135  po^t,  sees.  228,  229.  Singleton,  8   B.  Mon.  R.  340,   345 ; 

136  3  Ene.  PI.  and  Pr.  598,  citing  Dower  vs.  Church,  21  W.  Va.  at  p. 
Story  Eq.  PI.  see.  421.  49. 

137  Connolly  vs.  Connolly,  32  i3s  Manion  vs.  Fahy,  11  W.  Va. 
Gratt.  657,  667,  668;   Singleton  vs.  482,  493,  494. 
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§226.     Definition  of  petition  and  the  different  kinds  thereof. 

A  petition  is  a  written  application  addressed  to  the  court, 
setting  up  some  matter  of  fact  or  ground  of  complaint  as  to 
which  the  petitioner  prays  the  court  to  make  some  order  or 
give  some  direction  or  relief.^  In  many  jurisdictions  and 
especially  in  Virginia  and  West  Virginia  petitions  may  be  thus 
classified:  (a)  Petitions  for  the  introduction  of  new  parties 
into  the  cause;  ^  (b)  to  obtain  a  rehearing  of  an  interlocutory 
decree/  or  a  final  decree  entered  at  the  same  term  of  court  at 
which  the  petition  is  filed;  *  (c)  to  obtain  some  further  relief 
under  a  final  decree  where  the  right  to  make  application  in  that 
manner  is  secured  to  the  party  by  the  terms  of  the  decree  ',^(d) 
to  obtain  some  statutory  relief.^  It  is  said  that  error  in  an 
interlocutory  decree  may  be  corrected  on  motion.^ 

§227.     Petition  as  to  new  parties. 

A  petition  making  new  parties  to  a  pending  cause  can  only 
be  filed  by  leave  of  court,^  and  the  mere  filing  of  the  petition, 
though  by  leave  of  court,  does  not  make  the  petitioner  a  party 

1  1  Beach,  Mod.  Eq.  Pr.  sec.  564;  well,  77  Va.  742;  Sims  vs.  Sims,  94 

2  Dan.  Ch.  Pr.  (4th  Am.  ed.)   1603;  Va.  580,  27  S.  E.  Eep.  436. 

Blade,  Die.  896.  *  Carper  vs.   Hawkins,   8  W.  Va. 

^Jackson  vs.  Hull,  21  W.  Va.  601;  291;  Hodges  vs.  Davis,  4  H.  and  M. 

Bank   vs.    Wilson,    29   W.    Va.   645;  400. 

Fowler  vs.  Lewis,  36  W.  Va.  112,  14  6  Phillips  vs.  Phillips,  24  W.  Va. 

S.  E.  Rep.  447;   Cleavinger  vs.  Fel-  591. 

ton,  46  W.  Va.  249,  33  S.  E.  Rep.  6  Code     (W.    Va.)     1899,    Ch.    37, 

117;  Ewing  vs.  Ferguson,  33  Gratt.  sees.  1,  2,  Idem,  Ch.  83,  sees.  12-18; 

548;   Piedmont  L.  I.  Co.  vs.  Maury,  Tdem,  Ch.  106,  sees.  23,  25,26;  Idem, 

75  Va.  508;  Hum  vs.  Keller,  79  Va.  Ch.  84,  sees.  3-9;   Code   (Va.)    1887, 

418;  James  River  and  Kanawha  Co.  Ch.  118,  sees.  2629,  2630,  2632;  Idetn, 

vs.  Littlejohn,  18  Gratt.  53.  Ch.  141,  sees.  2986,  2987;  Idem,  Ch. 

sGrinnan  vs.  Edwards,  5  W.  Va.  158,  sec.   3233;   Idem,  Ch.   117,   sec. 

Ill;  Lynch  vs.  HoflFman,   7  W.  Va.  2615. 

578;   Smith  vs.  McLain.  11  W.  Va.  f  Banks  vs.  Anderson,  2  H.  and  M. 

654;  Rawlings  vs.  Rawlings,  75  Va.  20. 

76 ;   Banks  vs.  Anderson,  2  H.  and  8  Walter    vs.    Chichester,    84    Va. 

M.    20;     Laidley    vs.    Menifield,    7  723,  6  S.  E.  Rep.  1;  Piedmont  L.  I. 

Leigh.   346;  Ambrose  vs.  Keller,  22  Co.  vs.  Maury,   75  Va.  508;  Fowler 

Gratt.  769,  773;  Sands  vs.  Lyndham,  rs.  Lewis,  36  W.  Va.  112,  14  S.  D. 

27  Gratt.  291,  303;  Purdie  vs.  Jones,  Rep.  447. 

32    Gratt.    827;    Fultz   vs.    Bright-  A  petition  filed  by  a  stranger  to 
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to  the  suit."  Upon  the  filing  of  such  petition  the  bill  must  be 
so  amended  as  to  contain  some  allegations  against  the  party 
filing  it,  or  in  regard  to  him,  so  that  the  court  may  render  a 
decree  against  him,  if  necessary  or  proper  to  do  so,^°  unless  the 
petitioner  sets  up  a  claim  to  the  subject  matter  in  controversy 
and  makes  all  the  parties  to  the  suit  parties  to  the  petition, 
when  it  will  then  be  treated  as  an  original  bill  and  no  amendment 
of  the  bill  already  filed  will  be  necessary."  And  if  the  petition 
must  make  all  persons  defendants  against  whom  any  relief  is 
sought  or  who  may  be  affected  by  it,^^  process  to  answer  it 
must  be  served  on  such  defendants,^^  unless  waived  by  appear- 


a  cause,  asking  relief  against  a,  de- 
fendant therein  on  new  matter  con- 
tained in  such  petition,  -must  be  filed 
by  leave  of  court,  must  make  such 
defendant  a  party  to  it,  and  process 
to  answer  it  must  be  served  on  such 
defendant,  unless  waived  by  appear- 
ance or  otherwise.  Fowler  vs.  Lewis, 
36  W.  Va.  112,  14  S.  E.  Rep.  447. 

"  Petitions  filed  in  a  suit  are  mere 
dependencies  and  fall  with  it.  I 
may  remark  that  petitions  were 
filed  setting  up  other  debts,  and 
from  the  partial  record  we  cannot 
say  whether  process  was  issued  on 
them  to  give  defendants  a  chance  to 
answer  them  as  was  necessary. 
Fowler  vs.  Lewis,  Adm'r,  36  W.  Va. 
114,  14  S.  E.  Rep.  447;  Morgan  vs. 
Morgan,  42  W.  Va.  542,  26  S.  E. 
Rep.  294.  And  it  seems  the  mere 
petition  and  order  to  make  them 
parties  would  not  do  without 
amendment  of  bill.  Shinn  vs.  Board, 
39  W.  Va.  497  20  S.  E.  Rep.  604, 
They  were  ordered  to  be  made  par 
ties,  but  no  amended  bill  was  filed 
and  the  original  bill  did  not  men 
tion  their  interests.  I  see,  however, 
that  a  rent  lien  to  Jack.son  was  de- 
creed against  the  property,  without 
petition,  or  its  being  presented  to  or 
reported  by  commissioner,  under  the 
reference  to  him  to  report  all  liens 


on  the  personalty,  and  Jackson  not 
a  party;  not  a  show  for  an  oppor- 
tunity for  defendants  to  contest  it 
either  in  court  or  before  the  com- 
missioner; not  a  word  in  any  plead- 
ing or  report,  or  anywhere  in  the 
record,  as  to  this  debt,  save  in  the 
decree.  This  was  not  proper.  Smith 
vs.  Lowther,  35  W.  Va.  300,  13  S.  E. 
Rep.  999;  Roberts  vs.  Coleman,  37 
W.  Va.  143.  16  S.  E.  Rep.  482. 
Liens  can  be  presented  to  a  commis- 
sioner ascertaining  liens  on  lands ; 
but  as  to  personalty,  under  ordinary 
chancery  practice,  I  do  not  say."  In 
the  opinion  of  Brarinon,  J.,  in  Sum- 
mers vs.  Allen,  44  W.  Va.  120,  28  S. 
E.  Rep.  787. 

9  Shinn  vs.  Board  of  Education, 
39  W.  Va.  497,  20  S.  E.  Rep.  604. 

10  Shinn  vs.  Board  of  Education, 
supra;  Cleavinger  vs.  Felton,  46  W. 
Va.  249,  33  S.  E.  Rep.  117. 

11  Cleavinger  vs.  Felton.  supra ; 
Skaggs  vs.  Mann,  46  W.  Va.  209,  33 
S.  E.  Rep.  110. 

12  Fowler  vs.  Lewis,  supra  ;  Dailey 
vs.  Warren,  80  Va.  512;  Morgan  vs. 
Morgan,  42  W.  Va.  542.  26  S.  E. 
Rep.  294. 

IS  Fowler  vs.  Lewis,  supra;  Dailey 
vs.  Warren,  supra;  Morgan  vs.  Mor- 
gan, supra. 

Where  a  party  is  not  made  a  de- 
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anee  or  otherwise,"  or  unless  the  petition  is  filed  in  a  creditors' 
suit  seeking  to  enforce  a  lien  or  liens,  and  an  order  to  convene 
the  lien  holders  has  been  entered,  and  the  object  of  the  petition 
is  simply  to  present  the  liens  to  the  commissioner.^'' 

A  party  may  file  his  petition  to  be  made  a  co-plaintiff  as 
well  as  a  co-defendant,^"  as  his  interests  may  appear,^'  and  the 
bill,  exhibits,  answers,  depositions,  orders  and  decrees,  and 
all  the  proceedings  in  the  cause,  may,  upon  proper  prayer,  be 
read  as  partof  his  petition.'* 

Where  a  petition,  sought  to  be  filed  in  a  pending  suit,  sets 
forth  such  an  interest  in  the  subject  matter  thereof,  as  to  make 
the  petitioner  a  proper  party  to  the  suit,  and  he  seeks  by  such 
petition  to  be  made  a  party  to  it,  it  is  the  court's  duty  to 
entertain  the  petition  and  have  him  made  a  party  to  the  suit ;  "^^ 
but  if  the  petition  discloses  no  equitable  ground  for  relief  on 
the  part  of  the  petitioner  it  should  not  be  filed,  and  if  filed 
under  such  circumstances  it  ought  to  be  dismissed.''" 


fendant  in  a  suit  in  equity,  and  tiles 
a  paper  in  the  ease,  wliich  lie  terms 
an  "  answer  and  petition,"  in  which 
he  prays  for  aflBrmative  relief,  and, 
sets  up  ailBrmative  matter,  but  upon 
which  no  process  issues^  he  can 
thereby  obtain  no  affirmative  relief 
against  a  defendant  in  said  suit. 
Woodruff  vs.  Douglass,  46  W.  Va. 
657,  33  S.  E.  Rep.  771. 

1*  Fowler  vs.  Lewis,  supra  j  Mor- 
gan vs.  Morgan,  supra. 

"  Where  a  party  files  his  petition 
in  the  nature  of  an  original  bill  in 
ii  chancery  suit,  praying  to  be  made 
a  party  plaintiff,  and  that  the  de- 
fendants to  the  suit,  being  named 
in  the  petition,  be  made  defendants 
thereto,  and  such  defendants  appear 
to  said  petition  and  demur,  and 
demurrer  is  overruled,  and  on  the 
record  waive  their  right  to  answer 
or  further  plead  thereto,  it  is  not 
error  to  proceed  upon  said  petition 
in  the  cause  without  process  issued 


thereon;  the  waiver  of  right  to  an- 
swer or  further  plead  being,  in  ef- 
fect, a  waiver  of  process."  Koot- 
Tea-Na-Herb  Co.  vs.  Rightmire,  48 
W.  Va.  229.   36  S.   E.  Bep.  359-360. 

"Dunfee  vs.  Childs,  45  W.  Va. 
155,  30  S.  E.  Rep.  102. 

16  Ewing  vs.  Ferguson,  33  Gratt. 
548;  Crumlish  vs.  Railroad  Co.,  40 
W.  Va.  627,  22  S.  E.  Rep.  90;  Jack- 
son vs.  Hull,  21  W.  Va.  601;  Rien- 
ards'on  vs.  Ralphsnyder,  40  W.  Va. 
15,  20  S.  E.  Rep.' 854. 

1'  Ewing  vs.  Ferguson,  supra; 
Richardson  vs.   Ralphsnyder,   supra. 

18  Richardson  vs.  Ralphsnyder,  su- 
pra. 

19  Bank  vs.  Wilson,  29  W.  Va. 
645,  2  S.  E.  Rep.  768;  Parker  vs. 
State,  132  Ind.  419,  31  N.  E.  1114; 
Barner  vs.  Bayless,  134  Ind.  600,  33 
N".  E.  Rep.  907. 

20  Cox  vs.  Horner.  43  W.  Va.  786, 
28  S.  E.  Rep.  780;  Beard  vs.  Ar- 
buckle.  19  W.  Va.  135. 
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When  a  person  comes  into  a  pending  cause  by  petition,  and 
has  a  right  to  file  such  petition,  he  may  have  prior  erroneous 
orders  entered  in  the  cause  reheard  and  corrected,  upon  prayer 
for  that  purpose  in  his  petition,  whether  the  case  be  proper  for 
a  petition  for  rehearing  or  bill  of  review,  in  the  case  of  a  per- 
son already  a  party  to  the  cause,  or  not.^^ 

Every  petition,  for  whatever  purpose  presented,  should  be 
signed  by  the  party  presenting  it ;  ^^  but  it  need  not  be  signed 
by  counsel  unless  it  be  a  petition  for  a  rehearing.  ^^ 

§228.     Petition  for  rehearing. 

A  court  will  not  permit  a  petition  for  a  rehearing  to  he- 
filed  unless  it  contains  all  the  averments  necessary  in  a  proceed- 
ing of  that  character,^*  and  unless  it  appears  from  such  petition 
that  the  relief  which  it  seeks  is  peculiar  to  a  court  of  equity ;  ^^ 
nor  will  it  lie  to  relieve  from  an  error  or  irregularity  which 
comld  have  been  reached  by  exception  or  motion  during  the 
progress  of  the  cause ;  ^*  nor  will  a  petition  for  a  rehearing 
because  of  new  matter  be  allowed  to  be  filed  unless  it  sets  forth 
all  the  facts  necessary  to  maintain  a  bill  of  review  on  such 
ground ;  ^'  nor  will  a  petition  for  a  rehearing  lie  where  there 
has  been  long  and  unreasonable  delay  as  to  the  decree  sought  to 
be  reviewed  and  acquiescence  in  it,  so  that  it  would  not  be 
just  and  equitable  to  open  the  decree ;  ^^  nor  will  it  lie  where 
an  interlocutory  decree  of  a  Circuit  Court  has  been  afiirmed 
by  the  Supreme  Court  of  Appeals,^^  and  the  same  rule  obtains 
in  Virginia,  where,  on  an  appeal  from  an  interlocutory  decree, 
the  appeal  is  dismissed  for  failure  to  print  the  record.^" 

It  will  lie  for  errors  of  law  apparent  upon  the  face  of  an 
interlocutory  decree,'^  and  for  newly  discovered  evidence  which 

21  Crumlish  vs.  Railroad  Co.,  40  27  White  vs.  Drew.  9"W.  Va.  695 ; 
W.  Va.  627,  22  S.  E.  90.                             Hill  va.  Maury,  21  W.  Va.  162;  Tre- 

22  Hathaway  vs.   Seott,    11    Paige      velyan  vs.  Lofft,  83  Va.  141. 

Ch.  173,  5  Law.  ed.  96.  28  Rawlings  vs.  Rawlings,  75  Va. 

23  Idem.  76. 

2*  Corrothers   vs.   Sargent,    20   W.  29  Woodson    vs.    Leyburn,    83    Va. 

Va.  351.  843,  3  S.  E.  Rep.  873. 

25  7(Zem.  3(1  Mem. 

26  Bank  vs.  Shirley,  26  W.  Va.  31  Hill  vs.  Maury,  21  W.  Va.  162. 
563. 


PETITIONS. 


293 


is  relevant  and  material,  such  as  would  probably  have  produced 
a  different  result  had  it  been  used  before  the  decree  v^^as  rendered 
and  which  was  not  known  to  the  petitioner  and  could  not  have 
been  known  by  the  use  of  due  diligence  in  time  to  use  it  before 
the  decreet  was  pronounced.''^  So  a  purchaser  of  real  estate 
devised  to  infants  in  remainder  and  sold  under  decrees  in  a 
summary  proceeding,  under  the  statute  allowing  the  sale  of 
infants'  lands, "^  who,  before  paying  all  the  purchase  money,  dis- 
covers that  the  decree  of  sale  and  proceedings  are,  in  material 
respects,  not  in  conformity  with  the  statute,  and  therefore  so 
erroneous  as  to  becloud  and  endanger  his  title,  may  file  his 
petition  in  said  proceeding  for  the  purpose  of  having  such  error 
corrected,  and  his  title  cleared,  and  have  relief  thereon  as  far  as 
it  is  in  the  power  of  the  court  to  give  it."* 

§229.     The  requisites  of  a  petition  for  a  rehearing. 

As  in  other  pleadings  in  equity,  the  form  of  a  petition 
for  a  rehearing  is  immaterial,"^  as  a  bill  of  review  will  be 
treated  as  a  petition  for  a  rehearing  if  the  decree  be  only  inter- 
locutory."'  But  while  this  is  true,  such  a  petition  must  contain 
the  substantial  averments  required  by  the  practice  of  a  court  of 
equity  in  such  case."' 

A  petition  for  a  rehearing  must  state  by  whom  it  is  pre- 
sented ;  "*  the  interest  of  the  petitioner,""  exhibiting  with  the 

32  Armstead  vs.  Bailey,  83  Va.  mould  the  pleadings  as  to  attain  the 
242,  2  S.  E.  Rep.  38;  Carter  vs.  Al-  real  justice  of  the  case.  Accord- 
Ian  21  Gratt.  241 ;  Whitten  vs.  ingly,  a  motion  founded  upon  a 
Saunders,  75  Va.  563.  written    notice    signed    by    counsel, 

33  Code   (W.  Va.),  Ch.  83,  sec.  12.       and  containing  all  the  requisites  of 
3*  Ammons   vs.    Ammons,    50    W.       a  petition  for  a  rehearing,  was  treat- 

Va.  390,  40  S.  E.  Rep.  490.  ed  in  that  case  as  a  petition  for  ro- 

35  Ravflings  vs.  Rawlings,  supra.  hearing,    and   effect   given   to   it  as 

38  Idem.  such." 

In   Adkins   vs.   Edwards,    83   Va.  37  Hill  vs.  Maury.  21  W.  Va.  162; 

300,  2  S.  E.  Rep.  at  p.  438,  the  court  Heermans  vs.   Montague    (Va.),   20 

in  its  opinion  says:     "In  Kendricks  S.  E.  Rep.  899;  White  vs.  Saunders, 

YS.  Whitney,  28  Gratt.  646,  the  court  75  Va.  563. 

said  that  the  disposition  of  courts  38  Heermans  va.  Montague,  supra. 

of    equity    is   to   regard    substances  39  Idem. 

rather  than  mere   form,  and  so  to 
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petition,  or  describing  therein,  the  bill,  exhibits,  answer,  and 
decrees  made  in  the  cause ;  *"  the  material  facts  on  which  the 
decree  to  be  reviewed  is  founded ;  '"^  if  for  newly  discovered 
evidence,  the  substance  of  the  evidence  alleged  to  be  new ;  " 
the  relief  sought,^"  and  must  be  supported  by  the  usual  affidavit 
as  to  the  new  matter ;  **  and  when  it  appears  that  the  affidavit  of 
the  witness  as  to  the  new  matter  can  readily  be  had,  but  instead 
of  its  being  taken,  the  party  asking  a  rehearing  merely  files 
his  own  affidavit  that  he  believes  the  evidence  of  such  witness  is 
material,  a  rehearing  will  not  be  allowed.*^  And  such  petition 
can  only  be  filed  by  leave  of  court.*'*  In  short,  a  petition  for 
a  rehearing  must  contain  all  the  averments  essentially  required 
in  a  bill  of  review,*'  whether  it  be  for  error  apparent  or  new 
matter,**  the  only  difference  between  them  being  that  one  lies 
to  an  interlocutory  and  the  other  to  a  final  decree.*" 


*o  Hunter  vs.  Kennedy,  20  W.  Va. 
343. 

*i  Heermans  vs.  Montague,  supra. 

12  Corey  vs.  Moore,  86  Va.  730,  11 
S.  E.  Rep.  114. 

13  Heermans  vs.  Montague,  supra. 
<*  Corey    vs.    Moore,    supra,     i  or . 

the  affidavit,  see  ante,  sec.  218,  being 
the  same  as  required  to  a  bill  of  re- 
view. See  also  Trevelyan  vs.  Lofft, 
83  Va.  141,  1  S.  E.  Rep.  901;  Arm- 
stead  vs.  Bailey,  83  Va.  242,  2  S.  E. 
Kep.  38;  Newberry  vs.  Stewart,  86 
Va..  965,  11  S.  E.  Rep.  880;  Parker 
vs.  Clark,  7  W.  Va.  467;  Difltendal 
vs.  Va.  M.  Ry.  Co.,  86  Va.  465,  10 
S.  E.  Rep.  536. 

45  Hale  vs.  Peek,  10  W.  Va.  145. 

*8  Heermans  vs.  Montague,  supra. 

i^  Ante,  see.   218. 

*8  White  vs.  Saunders,  supra;  Co- 
rey vs.  Moore,  86  Va.  730,  11  S.  E. 
Rep.  114;  Akers  vs.  Akers,  83  Va. 
633;  Trevelyan  vs.  Lofft,  83  Va. 
141,  1  S.  E.  Rep.  901. 

49  As  to  what  constitutes  an  inter- 
locutory decree,  see  sec  230. 

In  Moore  vs.  Hilton,  12  Leigh,  at 
p.  25,  Tucker,  P.,  concerning  ^  peti- 


tion for  rehearing,  says :  "  Accord- 
ing to  the  English  practice,  a  peti- 
tion for  rehearing  is  an  application 
to  the  Chancellor,  before  a  decree 
has  been  signed  and  enrolled  to  re- 
hear a  cause,  not  upon  new  matter 
or  new  evidence,  but  upon  the  mat- 
ter in  issue  and  the  evidence  in  the 
cause  at  the  former  hearing.  If 
there  be  new  matter  or  new  evidence 
in  the  power  of  the  party,  which 
would  have  been  the  foundation  of 
a  bill  of  review  if  the  decree  had 
been  enrolled,  it  must  be  made  the 
subject  of  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  and  its 
object  cannot  be  attained  by  a  peti- 
tion to  rehear.  Mitf.  Plead.  82; 
Wiser  vs.  Blachly,  etc.,  2  Johns.  Ch. 
Rep.  488.  To  this  supplemental 
bill,  the  defendant  answers  as  in 
other  cases,  traversing,  if  he  so 
pleases,  the  alleged  discovery  of  new 
matter  or  new  evidence  since  the 
former  hearing.  It  were  well,  I 
think,  that  this  regular  proceeding 
had  been  adhered  to  by  our  courts, 
yet  I  have  no  doubt  they  have  fallen 
into    the    practice    of    entertaining 
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§230.     What  is  an  interlocutory  decree. 

It  is  laid  down  as  a  well  settled  rule  that  when  the  further 
action  of  the  court  is  necessary  to  give  completely  the  relief 
contemplated  by  the  court,  the  decree  is  to  be  regarded  not  as 
final  but  as  interlocutory ;  °''  and  the  character  of  the  decree  is 
to  be  determined  by  an  inspection  of  the  terms  of  the  decree,  and 
learning  from  its  face  what  has  been  done.'^'^ 

§231.     Parties  to  a  petition  for  a  rehearing. 

A  petition  for  a  rehearing  can  only  be  filed  Dy  a  person 
who  is  a  party  or  privy  to  the  suit,'*''  except  that  a  person  not 
a  party  to  the  suit  whose  interests  may  be  affected,  mav  come 


petitions  as  substitutes  for  the  sup- 
plemental bill;  an  instance  of  which 
is  found  in  Roberts,  Adm'r  vs. 
Cocke,  Ex'r,  cited  at  the  bar.  It  ia 
plain,  however,  that  every  such  peti- 
tion must  partake  of  the  character 
of  the  supplemental  bill,  and  be 
treated  according  to  its  analogy. 
Therefore,  as  a,  supplemental  bill 
filed  for  the  purpose  of  bringing 
forward  new  matter  or  new  evi- 
dence, must  show  that  it  has  been 
newly  discovered,  and  could  not,  by 
due  diligence,  have  been  brought  for- 
ward before  —  Dale  vs.  Roosevelt,  6 
Johns.  Ch.  Rep.  255  — so  also  must 
a  petition  for  rehearing,  which  is 
its  substitute.  As  a  supplemental 
bill  calls  upon  the  defendant  to  an- 
swer, and  as  he  may  accordingly 
traverse  the  alleged  recent  discov- 
ery, so  in  the  case  of  a  petition  set- 
ting forth  the  discovery  of  new  mat- 
ter or  new-  evidence,  the  adversary 
party  may  traverse  the  allegation; 
and  to  that  end  the  necessary  steps 
should  be  taken  for  calling  upon 
him  to  answer.  Unless  this  course 
be  adopted,  we  must  discard  the 
proceeding  by  petition,  and  adhere 
to  the  supplemental  bill ;  but  so  long 
as     the     substance     is     retained,     I 


should  incline  to  think  a  proceeding 
by  petition,  or  even  by  motion  or 
rule,  might  be  without  objection, 
and  even  preferable  for  its  sim- 
plicity and  expedition." 

so  Cocke  vs.  Gilpin,  1  Rob.  R.  20, 
46;  Harvey  vs.  Bronson,  1  Leigh 
108;  Fleming  vs.  Boiling,  8  Gratt. 
292 ;  Ambrouse  vs.  Keller,  22  Gratt. 
769 ;  Burch  vs.  Hardwicke,  23  Gratt. 
51,  56;  Smith  vs.  Blackwell,  31 
Gratt.  300;  Ryan  vs.  McLeod,  32 
Gratt.  377;  Summers  vs.  Darne,  31 
Gratt.  808 ;  Jameson  vs.  Jameson,  86 
Va.  54,  9  S.  E.  Rep.  480;  Camden 
vs.  Haymond,  9  W.  Va.  680,  687; 
Hyman  vs.  Smith,  10  W.  Va.  298; 
Manion  vs.  Fahy,  11  W.  Va.  493; 
Butler  vs.  Butler,  8  W.  Va.  674; 
Wood  vs.  Harmison,  41  W.  Va.  376, 
23  S.  E.  Rep.  570;  Smith  vs.  Evans, 
42  W.  Va.  352,  26  S.  E.  Rep.  347; 
Laidley  vs.  Kline,  21  W.  Va.  21. 
For  a  further  consideration  of  inter- 
locutory decrees,  see  post.  Decrees, 
Ch.  26,  sec.  566. 

61  Burch  vs.   Hardwicke,   supra. 

52Heermans  vs.  Montague,  supra; 
Armstead  vs.  Bailey,  83  Va.  242,  2 
S.  E.  Rep.  38;  Gibson  vs.  Green,  89 
Va.  524,  16  S.  E.  Rep.  661,  37  Am. 
St.  Rep.  888. 


296  EQUITY  PKOCEDUEE. 

in  by  petition  to  be  mad^  a  party  and  then  ask  a  rehearing  of 
a  former  decree/'  All  the  parties  to  the  suit,  as  in  cases  of 
bills  of  review,  should  be  defendants  to  the  petition/* 

§232.     Defenses  to  petitions  for  rehearings. 

If  a  petition  for  a  rehearing  is  defective  in  the  essential 
allegations  necessary  to  authorize  the  relief  which  it  seeks,  it 
is  open  to  a  demurrer,^^  and  its  allegations  may  be  controverted 
by  answer,^"  as  in  cases  of  bills  of  review/' 

§233.     The  procedure  on  the  hearing  of  the  petition. 

The  petitioner  has  the  right  to  open  and  close  the  argument 
upon  the  hearing  of  the  petition.  ^^  If  the  rehearing  is  granted, 
the  cause  is  open  to  the  party  who  petitions  for  the  rehearing, 
only  as  to  those  parts  of  the  decree  complained  of  in  the  petition ; 
but  as  to  the  other  party,  the  cause  is  open  as  to  the  whole  mat- 
ter,^' unless  the  order  is  for  a  rehearing  generally  and  is  granted 
on  the  entire  merits,  when  the  whole  case  is  then  open  to  all 
parties.^" 

§234.     Petition  to  obtain  further  relief  under  a  final  decree. 

Petitions  of  the  character  here  noticed  are  permitted  to 
be  filed  for  further  relief  either  by  statute  or  under  reservations 
made  in  the  decree  itself ;  '^^  so  where  a  decree  reserves  further 
directions,  a  subsequent  application  to  the  court  for  such  direc- 
tions may  be  made  by  petition.''^  But  where  a  petition  is  filed 
for  the  further  action  of  the  court  under  a  decree  already  en- 
tered and  granting  relief  in  the  cause,  unless  the  defendant  to 
the  petition  appears  thereto  in  court,  it  should  be  sent  to  rules 

ssHeermans  vs.  Montague,  supra.  217,  262,  263,  2  Law.  ed.  882,  '899; 
64  Idem.  Ferguson  vs.  Ferguson,  2  N.  Y.  361 ; 
55  Armstead  vs.  Bailey,  supra.  Young  vs.  Hill,  67  N.  Y.  176,  23 
5  0  Heermans  vs.  Montague,  supra.  Am.  Rep.  110;  Robinson  vs.  Wheel- 
s' See  ante,  sec.  223.  er,  51  N".  H.  385. 

58  Sills  vs.   Brown,    1   Johns.   Ch.  eo  ig  Enc.  PI.  and  Pr.  2'i. 

444,  1  Law.  ed.  203.  ei  Phillips  vs.  Phillips,   24  W.  Va. 

59  Consequa  vs.  Fanning,  3  Johns.       591. 

Ch.  587,  1   Law.  ed.  726  and  note;  «2  16  Enc.  PI.  and  Pr.  506. 

^Vhite  ■vs.   Carpenter,   2   Paige    Ch. 
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for  process  to  be  issued  thereon  and  to  be  matured  for  a  hear- 
ing."^ If  such  petition  should  be  iiled  and  no  appearance  be 
made  thereto,  and  no  process  issued  thereon  it  would  be  error 
upon  such  petition  to  enter  any  new  decrees  against  the  peti- 
tioner or  in  his  favor/* 

§235.     Petitions  by  virtue  of  statute. — Sale  of  property  of  persons 
under  disability. 

As  a  general  rule,  suits  or  proceedings  in  equity  must  be  by 
bill,  and  the  cases  wherein  relief  may  be  obtained  by  petition, 
are  confined  to  the  instances  in  which  such  a  procedure  is 
authorized  by  statute.**^ 

A  very  important  procedure  by  petition  is  that,  whereby 
the  sale,  lease  or  incumbrance  of  the  estate  of  a  minor  or  other 
person  under  disability  is  affected.  The  statute  provides  that 
the  application  may  be  by  petition  to  the  Circuit  Court  of 
the  county  wherein  the  estate  sought  to  be  affected  by  the 
procedure  is  situate,  describing  in  the  petition  all  of  the  estate 
of  the  party  under  disability,  and  setting  forth  plainly  all 
the  facts  calculated  to  show  the  propriety  of  the  sale  or  other 
act  relating  to  the  estate  sought  to  be  affected.  The  petition 
shall  be  verified  by  the  oath  of  the  plaintiff  and  all  persons  inter- 
ested shall  be  made  defendants,  and  ten  days'  notice  shall  be 
given  to  such  defendants  before  the  petition  can  be  heard.^^* 

§236.     Claims  against  the  state  disallowed  by  the  auditor. 

Application  for  the  auditing  and  adjustment  of  a  claim 
against  the  State,  which  has  been  disallowed  by  the  auditor, 
may  be  made  by  petition  to  the  Circuit  Court  of  the  county 
wherein  the  seat  of  government  is."'' 

83  Phillips  V3.  Phillips,  supra.  under    disability.     Code,    1887,    Ch. 

e*Idem.  117,   sec.   2615.     For  a  full   consid- 

«5  Sayre  vs.   Elyton  Land  Co.,  73  eration  of  this  statute,   see  Hogg's 

Ala.   85;   Bank  vs.  Bank,  34  N.  J.  Eq.    Princ.    sees.    124-126.     For   the 

Eq.  450.  forms  used  under  this  statute,   vide 

65*  Code    (W.  Va.)    1899,  Ch.  83,  post,    sees.    940,    941,    941a,    1-252, 

sec.  12.     No  such  a  statute  exists  in  1205,    1206,  1207,   1208,   1210,   1229. 

the  State  of  Virginia,   except  as  to  so  Code,  1899,  Ch.  37,  sec.  1,  and 

the    renewal    of    leases    by    persons  also  sees.  2  and  3.     Xo  such  statute 
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§237.    Petition  disputing  the  validity  of  an  attachment. 

It  is  provided  by  statute  that  "  any  person  interested  may 
iile  his  petition  at  any  time  before  the  property  attached, 
as  tlie  estate  of  a  defendant,  is  sold  under  the  decree  or  judg- 
ment, or  if  the  proceeds  of  .:he  sale  have  not  been  paid  over 
to  tlie  plaintiff,  or  his  assigns,  within  one  year  after  such 
sale,  disputing  the  validity  of  the  plaintiff's  attachment  thereon, 
or  stating  a  claim  thereto,  or  an  interest  in  or  lien  on  the 
same,  under  any  other  attachment  or  othervifise,  and  its  nature, 
and  upon  giving  security  for  costs,  the  court  without  any  other 
pleading,  shall  impanel  a  jury  to  inquire  into  such  claim, 
and  if  it  be  found  that  the  petitioner  has  title  to,  or  lien  on, 
or  any  interest  in  such  property  or  its  proceeds,  the  court  shall 
make  such  order  as  is  necessary  to  protect  his  rights ;  the  costs 
of  which  inquiry  shall  be  paid  by  either  party,  at  the  discretion 
of  the  court."  " 

But  under  this  statute  the  plaintiff  in  an  ordinary  suit  in 
equity,  brought  to  enforce  a  lien,  is  not  required  to  file  his 
petition  in  another  suit  in  which  an  attachment  issued  and 
was  levied  upon  the  subject  matter  of  the  lien,  in  order  to 
settle  his  rights  —  he  need  only  make  the  necessary  parties 
defendants  to  his  own  suit  and  proceed  with  the  cause. *"* 

§238.     Who  may  file  petition  to  dispute  validity  of  attachment. 

A  mere  general  creditor  of  the  attachment  debtor  is  not  a 
person  interested  within  the  meaning  of  the  statute,  so  as  to  file 
a  petition  to  dispute  the  validity  of  an  attachment."''  A  party 
must  show  a  legal  or  equitable  claim  to  the  property  in  order 
to  file  such  a  petition.^"     Thus  a  subsequent  attaching  creditor 

exists  in  Virginia.     For  the  form  to  <>''  Hatch   vs.    Calvert,    15   W.   Va. 

be  used  under  this  statute,  see  post  90. 

see.  1010.  «"  Crim  vs.    Harmon,   38   W.  Va. 

67  Code,    1899,    Ch.    106,    see.    23.  596,   18  S.  E.  Rep.  753;   Miller  vs. 

The  same  statute  exists  in  Virginia,  White,  46  W.  Va.  67,  33  S.  E.  Rep. 

except  there  is  no  limit  as  to  the  332. 

time,  after  the  sale  of  the  property,  t>  Chapman  vs.  Railroad  Co.,   2& 

within   which    the   petition   may   be  W.  Va.  324. 
filed.     Code     (Va.)     1887,    Ch.    141, 
sec.  2984. 
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may  file  such  a  petition ;  '^  or  any  person  holding  a  lien  of  any 
kind  on  the  attached  property ;''  or  a  purchaser  of  the  prop- 
erty." 

§239.     Time  when  petition  to  dispute  validity  of  attachment  must 
be  filed. 

There  is  no  limit  fixed  in  Virginia  for  the  filing  of  a  petition 
to  dispute  the  validity  of  an  attachment,  nor  in  West  Virginia 
until  after  the  sale  of  the  property  attached,  when  the  petition 
must  be  filed  within  one  year  thereafter.^'' 

§240.     What  defense  can  be  made  by  party  filing  petition  to  dis- 
pute the  validity  of  an  attachment. 

A  party  who  has  filed  his  petition  in  an  attachment  suit  to 
dispute  the  validity  of  an  attachment,  may  move  the  court  to 
quash  the  afiidavit  and  attachment ;  '^  or  if  such  interested 
party  desire  to  controvert  the  facts,  or  any  of  them,  stated 
in  the  afiidavit,  material  to  the  issue,  he  may  do  so'  and  have 
an  issue  formulated  for  the  purpose  and  tried  by  a'jury.'*'  But 
"  when  there  has  been,  in  a  foreign  attachment  suit  in  equity, 
an  ascertainment  of  the  amount  of  the  indebtedness  due  from 
the  defendant  to  the  plaintiff,  and  the  debtor  appeals  from  the 
decree  so  ascertaining  the  amount,  which  is  affirmed,  and 
the  court  below  is  proceeding  to  execute  the  decree  by  selling  the 
attached  property,  it  is  too  late  for  a  claimant  of  the  property 
to  dispute  the  debt."  " 

As  a  condition  precedent  to  the  right  thus  to  make  defense  to 
the  attachment,  the  intervener  must  give  security  for  costs,  as 
hereinafter  seen.''* 

'1  Luddington  vs.  Hull,  4  W.  Va.  's  Capehart  vs.  Dowery,  10  W.  Va. 

130;  MeCluny  vs.  Jackson,  6  Gratt.  130. 

96.  '6  Capehart    vs.    Dowery,    supra; 

72  First  Nat.  Bank  vs.  Harkness,  Miller  vs.  White,  46  W.  Va.  67,  33 
42  W.  Va.  156,  24  S.  E.  Rep.  548.  S.  E.  Rep.  332,  76  Am.  St.  Rep.'  791. 

73  Anderson  vs.  Johnson,  32  Gratt.  ^^  Chapman  vs.   Railroad   Co.,   26 
558.    See  post,  sec.  793.  W.  Va.  324. 

74  Code    (W.  Va.)    1899,  Ch.   106,  ■!»  Post,  sec.   793;   Luddington  vs. 
sec.  23.  Hull,  4  W.  Va..  130. 
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In  Virginia,  as  hereafter  shown,'"  defenses  to  the  attachment 
dehors  the  record  are  not  raised  by  plea,  but  by  motion,  so  that 
the  intervener  in  that  State  would  make  such  defense  in  the 
same  manner. 

§241.    Petition  for  a  rehearing  under  the  statute  after  entry  of 
decree. 

In  any  suit  in  which  an  attachment  has  been  sued  out  and 
levied  and  decree  has  been  rendered  in  such  suit  upon  an  order 
of  publication,  the  defendant  therein  or  his  personal  representa- 
tive may  file  his  petition  to  have  such  decree  reheard ;  ^^  but  no 
such  petition  can  be  filed  in  any  case  in  which  the  petitioner 
or  his  decedent  was  served  with  a  copy  of  the  attachment,  or 
with  process  in  the  suit  wherein  it  was  issued,  more  than  sixty 
days  before  the  date  of  the  decree,  or  in  a  case  wherein  there 
was  an  appearance  and  defense.*^  The  service  of  the  attach- 
ment or  process  must  be  made  in  the  suit  and  in  the  State, 
else  the  party  has  the  right  to  file  the  petition/^  Under  this 
statute  a  party  has  a  right  to  file  a  petition  to  rehear  a  decree 
rendered  on  amended  bill,  to  which  he  made  no  appearance, 
though  he  did  appear  and  answer  the  original  bill.^^ 

The  only  remedy  which  a  non-resident  defendant  has,  to 
review  a  decree  rendered  against  him  on  publication,  when  he 
has  not  appeared  in  the  case,  is  by  petition  for  a  rehearing.** 

And  it  is  provided  by  statute  in  the  Virginias  that  a  re- 
hearing may  be  had  in  any  ease  by  any  unknovTn  party  or 
other  defendant,  who  was  not  served  with  process  in  the  State, 
or  did  not  appear  in  the  case  before  the  date  of  the  decree 
or  order;  and  that  such  rehearing  may  be  had  within  the  time 
provided  in  the  next  succeeding  section.*^     Under  this  statute 

79  Post,  see.  781.  S3  Conrad    vs.    Buck,    21    W.    Va. 

80  Code,    1899,    Ch.    106,    sec.    25.       396. 

The  same  statute  is  in  force  in  Vir-  84  Meadows  vs.  Justice,  6  W.  Va. 

ginia.     Code,  1887,  Ch.  141,  sec.  2986.       198;    Vance   vs.   Snyder,   6  W.  Va. 

si/deTO.  at  p.   32;   Handy  vs.   Seott,  26  W. 

82  Anderson  vs.  Johnson,  32  Gratt.      Va.  710. 
558;  Smith  vs.  Chilton,  77  Va.  535.  85  Code    (W.   Va.),   Ch.   124,   sec. 

14;  Code    (Va.),  Ch.  158,  sec.  3233. 
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the  party  is  permitted  to  make  defense  and  with  the  same  effect 
as  if  made  before  the  rendition  of  the  decree  complained  of.*" 

To  have  a  decree  reheard  which  has  been  rendered  by  default 
upon  an  order  of  publication,  security  must  be  given  as  pre- 
scribed by  statute/^  unless  waived  by  the  act  of  the  parties.** 
And  an  appearance  by  the  defendant  and  filing  his  petition  or 
an  answer  equivalent  in  its  substantial  allegation  to  such  pe- 
tition, and  the  matter  being  heard  thereon  without  such  security 
no  objections  being  offered  because  no  security  has  been  given, 
will  constitute  a  waiver  of  this  requirement  of  the  statute.*" 
The  form  of  the  petition  is  not  material  if  it  contain  the  requi- 
site allegations  entitling  the  party  to  have  the  decree  reheard."" 

§242.     Time  within  which  petition  for  a  rehearing  under  the  stat- 
ute may  be  filed. 

If  a  party  or  his  personal  representative  return  to  or  appear 
openly  in  the  State,  and,  at  the  instance  of  the  plaintiff  in  the 
suit,  be  served  with  a  copy  of  the  decree  rendered  therein,  he 
may,  at  any  time,  within  one  year  thereafter  file  his  petition 
for  a  rehearing  of  such  decree,  and  if  he  be  not  so  served 
therewith,  such  petition  may  be  filed  at  any  time  within  five 
years  after  the  rendition  of  such  decree."^ 

§243.     Form  and  requisites  of  a  petition  for  a  rehearing  under  the 
statute. 

jSTo  particular  form  of  the  petition  for  a  rehearing  of  a 
decree  rendered  on  publication  against  a  defendant  in  an  attach- 
ment suit  is  prescribed,  and  hence  the  form  thereof  is  largely  a 
matter  of  indifference,  as  a  bill  of  review,"^  or  an  answer  °^  will 
be  treated  as  sufficient  to  authorize  a  rehearing  without  filing  a 

seCralle  vs.  Cralle,  79  Va.  at  p.  "Code   (W.  Va.)    1899,  Ch.   106, 

185.  see.  25;  Ch.  124,  sec.  14;  Code  (Va.) 

sTCode    (W.   Va.),   Ch.   106,   sec.  1887,   Ch.   141,  sec.   2986;    Ch.    158, 

25;   Code    (Va.),   sec.  2986;  Martin  sec.  3233. 

vs.  Smith,  25  W.  Va.  579.  92  Martin   vs.    Smith,   25   W.   Va. 

ssHaymond   vs.    Camden,    22    W.  579. 

Va.  180.  93  Haymond   vs.    Camden,    22    W. 

89  Haymond  vs.  Camden,  supra.  Va.  180. 

9"  Haymond    vs.    Camden,  supra 
Martin  vs.  Smith,  supra. 


y02  K(iUITY    PKOCEDUKE. 

formal  petition."''  It  is  sutiicient  to  set  out  in  the  petition  the 
decree,  that  it  was  rendered  on  publication,  that  the  petitioner 
was  not  served  with  a  copy  of  the  attachment,  or  any  process 
issued  in  said  suit,  sixty  days  prior  to  the  rendering  thereof 
against  him,  that  defendant  (petitioner)  did  not  appear  and 
make  defense  in  the  suit,  that  the  defendant  has  a  just  or  valid 
defense  to  the  suit,  (which  may  be  stated,  though  this  is  not 
necessary),  and  contain  a  prayer  that  such  decree  may  be  re- 
opened and  reheard,  and  that  the  petitioner  be  allowed  to  make 
such  defense  as  he  mav  be  advised  is  lawful  and  Droper."" 

§244.     Procedure  on    petition  for  a  rehearing  under  the  statute. 

The  statute  provides  that  on  filing  the  petition  and  giving 
security  for  the  costs  which  have  accrued  and  which  shall 
thereafter  accrue  the  defendant  (petitioner)  shall  be  admitted 
to  make  defense  against  the  decree,  as  if  he  had  appeared  in 
the  case  before  the  same  was  rendered,  except  that  the  title  of 
any  hona  fide  purchaser  of  property  sold  under  the  decree  shall 
not  be  questioned  or  impeached. °° 

When  the  proper  petition  has  been  filed  and  the  necessary 
security  given,  the  court  will  order  the  cause  to  be  reinstated 
on  the  docket,'  if  it  has  been  left  off,  but  will  not  then  set  the 
decree  aside."'  He  will  be  admitted  to  answer  the  bill,  oppor- 
tunity to  take  proof  by  the  parties  will  be  given,  the  cause  will 
be  matured  for  a  rehearing,  and  on  such  rehearing,  such  decree 
will  be  made  as  may  be  just  and  right.^^  Of  course,  if  the 
party  so  desires,  he  may  demur  to  the  bill,  and  if  the  demurrer 
is  sustained,  it  is  conceived  that  the  plaintiff  would  be  allowed 
to  amend  without  disturbing  the  decree,  if  the  defect  c<:>uld 
be  relieved  by  amendment,  otherwise  the  decree  would  be  set 
aside  and  the  bill  dismissed. 

o*  See   authorities   under   the   last  sec.   25;   Code    (Va.)    1887,  Ch.   14' 

two  citations.  sec.   2986. 

95  Smith  vs.  Life  Association,  76  07  Platt   vs.    Howland,    10    Leigh 

Va.  380.  507. 

»oCode    (W.  Va.)    1899,  Ch.  106,  ^s  Idem. 
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§245.     Decree  on  a  petition  for  a  rehearing  under  the  statute. 

On  any  rekearing  under  the  statute,  it  is  provided  by  such 
statute  that  if  the  decree  be  for  the  defendant,  the  court  may 
order  the  plaintiff  in  the  original  suit  or  his  personal  repre- 
sentative, to  restore  any  money  paid  him  under  the  decree 
therein,  with  interest  from  the  date  of  such  order,  to  the  de- 
fendant, or  his  representative,  entitled  thereto,  and  may  enter 
a  decree  against  him  'therefor;  and  if  the  defendant  or  his 
personal  representative,  fail  to  recover  on  such  rehearing,  the 
original  decree  shall  be  confirmed ;  and  in  either  case  the  costs 
shall  be  adjudged  to  the  prevailing  party."" 

§246.     Petition  to  transfer  estate  of  minor  or  insane  person  into 
another  state  or  country. 

It  is  provided  by  statute  that  "  when  any  minor  or  insane  per- 
son, entitled  to  property  or  money  in  this  State,  resides  out  of 
it,  on  the  petition  of  a  guardian  or  committee,  lawfully  ap- 
pointed or  qualified  in  the  State  or  country  of  his  residence, 
the  Circuit  Court  of  the  county  in  which  the  estate  may  be, 
may  order  the  guardian  or  committee  in  this  State,  if  there 
be  one,  to  pay  and  deliver  to  such  foreign  guardian  or  com- 
mittee, or  his  agent  or  attorney,  all  personal  property  and 
money  in  his  hands  belonging  to  said  ward  or  insane  person, 
and  authorize  such  foreign  guardian  or  committee  to  sue  for, 
recover  and  receive  all  money  or  personal  property  which  may 
belong  to  his  ward  or  insane  person,  including  the  accruing 
rents  of  his  real  estate,  in  like  manner  as  if  he  were  appointed 
a  guardian  or  committee  of  such  ward  or  insane  person  in 
this  State,  and  remove  the  same  to  the  State  or  country  in 
which  the  said  foreign  guardian  or  committee  was  appointed 
and  qualified."  ""  : 

It  is  said  that  a  court  of  general  chancery  jurisdiction  may 
direct  funds  in  the  hands  of  a  domestic  guardian  to  be  paid 

opcode    (W.  Va.)    1899,  Cli.   10i5,  looCode    (W.  Va.)    1899,  Ch.  84, 

see.     26.     Substantially     the     same  see.  3.     A  like  statute  exists  in  the 

statute    exists    in    Virginia.     Code  State  of  Virginia.     Code,  1887,  Ch. 

1887.  Ch.  141,  pre.  29S7.  118,  sec.  2629. 
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over  or  transmitted  to  a  foreign  guardian ;  "^  but  the  mode  pro- 
vided by  statute  in  the  Virginias  must  be  pursued  —  that  is, 
by  petition  to  the  Circuit  Court  on  its  chancery  side.^"^ 

The  question  of  the  transmission  of  the  estate  in  cases  of  the 
kind  under  consideration  is  addressed  to  the  sound  discretion 
of  the  court,  and  if  it  should  appear  that  any  principle  of  pub- 
lic policy  would  be  violated,  or  that  the  legal  rights  of  any 
citizen  of  the  State  where  the  property  is  situated  would  be 
injured  or  impaired  by  the  removal  of  the  same,  it  would  be 
right  to  refuse  to  permit  it  to  be  removed.^"' 

§247.    Petition  to  remove  proceeds  of  sale  of  real  estate  of  infant, 
insane  person  or  cestui  que  trust. 

It  is  also  provided  by  statute  that  "  when  the  proceeds  of 
sale  of  real  estate  of  an  infant,  insane  person  or  cestui  que 
trust,  under  the  laws  now  in  force,  are  invested,  or  required  to 
be  invested,  under  the  direction  of  a  court,  and  such  infant, 
insane  person  or  cestui  que  trust  resides  out  of  this  State,  on 
the  petition  of  a  guardian,  committee  or  trustee,  lawfully  ap- 
pointed or  qualified  in  the  State  or  country  of  the  residence  of 
such  infant,  insane  person  or  cestui  que  trust,  the  court  under 
whose  directions  such  proceeds  are  invested,  or  required  to  be 
invested,  may,  with  .the  consent  of  the  persons  residing  in  this 
State  who  would  be  the  heirs  of  such  infant,  insane  person  or 
cestui  que  trust,  if  he  were  dead,  order  the  said  proceeds  to  be 

101  Exp.    Smith,    1    Hill    (S.    C),  action  for  the 'best  interest  of   the 

Ch.  140;  Exp.  Heard,  2  7d.  54;  Exp.  ward:     Marts   vs.    Brown,    56   Ind. 

Baker  Andrews,  3  Humph.   (Tenn.)  386,     citing     the     principal     case; 

592;   Earl  vs.  Dresser,  30  Ind.   11,  Leonard  vs.  Putnam,  51  N.  H.  247; 

95  Am.  Dec.  660.  S.   C.   12  Am.   Rep.   106.     In  doing 

In  a  note  to  Earl  vs.  Dresser,  su-  this,  however,  it  is  the  duty  of  the 

pro,  95  Am.  Dec.  at  p.  668,  we  find  court  to  exact  a  bond  for  the  safe- 

the  following:     "Even  without  any  ty  of  the  fund,  unless  it  is  satisfied 

express   statutory  provision  on  the  that   the   general   guardian   in   the 

subject,    it    has    been   held    that    a  foreign  State  and  his  sureties  would 

court  of  chancery  has  power  to  make  be  responsible  therefor  in  such  other 

an    order    or    decree    requiring   the  State.     Andrews'  Heirs,   3   Humph, 

guardian  of  a  non-resident  ward  to  592." 

pay    over  to   the    foreign   guardian  102  gnavely     vs.     Harkrader,     30 

the  assets  of  the  ward's  estate,  when  Gratt.  487. 

in  its  judgment  and  in  the  exercise  los  Earl  vs.  Dresser,  supra. 
of  a  sound  discretion  it  deems  such 
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paid  and  delivered  to  such  foreign  guardian,  committee  or 
trustee,  or  his  agent  or  attorney,  and  removed  by  him  to  the 
State  or  country  in  which  he  V7as  appointed  and  qualified."  ^"^ 
But  if  in  the  judgment  of  the  court  the  removal  of  the  trust 
subject  vsrill  defeat  or  conflict  with  the  provisions  of  the  deed, 
will  or  other  instrument  creating  the  trust,  the  court  may  re- 
fuse to  grant  the  prayer  of  the  petition.^*"^ 

§248.     Procedure  to  remove  property  of  minor  or  insane  penon  01 
proceeds  of  sale  of  real  estate. 

The  application  must  be  made  by  petition,  as  prescribed  by 
statute,  and  not  by  bill  in  equity.^"*  Notice  of  the  application 
must  be  published  for  four  successive  weeks  in  some  news- 
paper.^"' But  no  order  authorizing  the  transfer  of  funds  by 
a  foreign  guardian  or  committee  will  be  made  until  it  is  shown 
by  authentic  documentary  evidence  that  such  guardian  or  com- 
mittee has  given  bond,  when  he  qualified,  with  surety  sufficient 
to  insure  his  accountability  for  the  whole  amount  of  the  ward's 
or  insane  person's  estate  in  his  hands,  or  which  will  probably 
be  received  by  him  as  such  guardian  or  committee.^"*  And  the 
court  must  be  satisfied  that  the  removal  of  the  money  or  prop- 
erty from  the  State  will  not  impair  the  rights  or  be  prejudicial 
to  the  interests  of  the  ward  or  insane  person  or  any  other  per- 


n"*  Code    (W.  Va.)    1899^   Ch.  84,  was  entered  authorizing  anddireet- 

sec.  4.     The  same  statute  is  in  force  ing  the  removal  of  the  fund  by  the 

in   Virginia.     Code,    1887,   Ch.    118,  foreign    guardian    on    his    petition 

sec.  2630.  filed  for  that  purpose.     At  the  same 

105  Idem.  term    of    court,    a   third    part}'    ap- 

106  Suavely  vs.  Harkrader,  29  peared  and  filed  his  petition  claim- 
Gratt.  112,  130.  ing  an  interest  in  the  fund  as  a  cred- 

107  Code  (W.,Va.),  Ch.  84,  see.  5;  itor  of  the  father  of  the  infants 
Code  (Va.)  1887,  Ch.  118,  sec.  2631;  from  whose  estate  the  fund  was  de- 
Snavely  vs.  Harkrader,  supra.  rived.     Touching  the  foreign  guard- 

108  Idem;  Coltrane  vs.  Norvell,  30  ian's  right  to  remove  the  fund  and 
Gratt.  434;  Cochran  vs.  Fillans,  20  the  propriety  of  making  an  order 
S.   C.  237.  for  that  purpose,  the  court  in  the 

109  Idem.  course  of  its  opinion,   delivered  by 
In  Clendening  vs.  Conrad,  91  Va.  Buchanan,     J.,      says:     "Although 

410,   21    S.    E    Rep.    818,    a   decree  the   proceeding  for  the  removal   of 
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In  a  proceeding  of  this  kind  for  the  removal  of  the  property 
of  a  person  under  the  disability  of  infancy,  any  third  party 
interested  may  appear  by  petition  and  controvert  the  right  of 
the  foreign  guardian  to  remove  the  fund  out  of  the  State  into 
the  State  of  his  domicile. '^^''  But  to  a  petition  of  this  charac- 
ter the  infants  v^hose  property  is  sought  to  be  removed  from 
the  State  are  necessary  parties,  and  no  decree  can  be  rendered 
on  the  petition  in  their  absence.  That  is,  to  a  petition  v^hich 
seeks  to  remove  or  limit  the  right  of  the  infants  to  its  use."' 

§249.    Petition  to  remove  personal  trust  funds  or  assets  of  the 
estate  of  a  decedent. 

it  is  provided  by  statute  in  West  Virginia  that  "  when  any 
personal  estate  in  this  State  is  vested  in  a  trustee  resident 
therein,  or  who  acts  by  virtue  of  a  deed,  will  or  other  instru- 
ment, recorded  or  probated  therein,  or  when  any  executor  or 
administrator  in  this  State  has  assets  in  his  hands  of  a  decedent 
who  at  the  time  of  his  death  was  domiciled  in  another  State, 
and  those  having  the  beneficial  interest  in  said  estate  or  assets, 
are  non-residents  of  this  State,  the  Circuit  Court  of  the  county 
in  which  such  trustee,  administrator  or  executor  may  reside, 
or  in  which  such  estate  may  be,  may,  upon  petition  or  bill  in 
equity  filed  for  that  purpose,  order  such  trustee  or  his  personal 
representative,  or  such  administrator  or  executor  to  pay,  trans- 
fer and  deliver  such  estate  or  assets,  or  any  part  thereof,  to  a 
non-resident  trustee,   administrator  or  executor,   appointed  by 

the  fund  was  a  summary  one,  the  into  the  ease  by  petition  to  assert 
court  had  the  right  to  take  all  the  his  rights,  nor  why  the  receiver  of 
necessary  steps  to  ascertain  whether  the  court  could  not  file  a  petition 
it  was  a  proper  case  for  its  re-  in  the  cause  in  which  he  was  ap- 
moval,  or  if,  after  it  had  author-  pointed,  in  order  to  bring  to  the  at- 
ized  its  removal,  facts  came  to  its  tention  of  the  court  the  fact  that 
knowledge  which  showed  that  the  the  foreign  guardian,  who  had  im- 
order  for  the  removal  had  been  im-  properly  removed  the  fund  in  con- 
properly  made,  it  was  its  duty,  and  troyersy,  had  returned  to  this  State, 
it  had  the  power,  to  direct  all  and  to  ask  the  court  to  compel  him 
proper  proceedings  to  prevent  its  to  do  what  he  ought  to  have  done 
removal,  or  to  secure  the  rights  of  before  he  removed  the  fund." 
the  creditors  therein.  There  does  no  Clendening  vs.  Conrad,  91  Va. 
not  seem  to  be  any  good  reason  why  410,  21  S.  E.  Rep.  818. 
a  party  in  interest  could  not  come  '"  Clendening  vs.  Conrad,  supra. 
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some  court  of  record  in  the  State  in  which  such  beneficiaries 
reside/^^ 

§250.     Procedure  to  remove  personal  trust  funds  or  assets  of  the 
estate  of  a  decedent. 

The  application  to  remove  trust  funds  or  assets  of  the  estate 
of  a  decedent  out  of  the  State  must  be  made  by  petition  or  bill 
in  equity  filed  for  that  purpose ;  ^^'  but  if  the  application  be 
by  petition,  notice  of  such  application  shall  be  given  to  all 
perso/;s  interested  in  such  trust  estate,  either  by  personal  service 
or  by  pMbL-cation  of  such  notice  once  a  week  for  four  successive 
weeks  in  ».  newspaper.  And  no  order  for  the  removal  of  such 
trust  funds  or  assets  of  a  decedent's  estate  can  be  made  until 
the  court  shall  be  satisfied  by  authentic  documentary  evidence 
that  the  non-resident  trustee  or  personal  represenH;ative  has 
given  bond  at  his  domicile,  with  sufficient  security,  for  the 
faithful  execution  of  the  trust,  nor  until  it  is  further  satisfied 
that  the  paymont  and  removal  of  such  estate  out  of  the  State 
will  not  prejudice  the  rights  of  any  person  interested  or  to  be- 
come interested  therein.^^* 

§250a.     Petition  for  the  sale  of  the  property  of  any  church,  benev- 
olent or  educational  association  or  institution. 

It  is  provided  by  statute  in  West  Virginia  ^^^  that  whenever 
any  such  board  of  trustees  as  is  mentioned  in  Sec.  8  of  Ch.  57 
of  the  Code,  shall  deem  it  to  be  promotive  of  the  interests 
of  those  for  whose  use  it  holds  any  real  estate,  it  may  make 
sale  of  it,  by  filing  a  petition  in  equity  in  the  Circuit  Court 

112  Code  (W.  Va.)  1899,  Ch.  84,  have  the  trust  fund  removed  to  Mis- 
see.  6.  A  similar  statute  obtains  in  souri,  and  vested  in  a  trustee  ap- 
Virginia.  Code,  1887,  Ch.  118,  sec.  pointed  in  that  State  to  receive  and 
2632.  "  The  trust  deed  provides  hold  it  on  the  same  trusts.''  Col- 
that  D.  shall  have  the  interest  and  trane  vs.  Norvell,  30  Gratt.  434. 
so  much  of  the  principal  of  the  trust  ns  Code  (W.  Va.)  189o,  Ch.  84, 
funds  as  shall  be  necessary  for  her  sec.  7;  Code  (Va.)  1887,  Ch.  118, 
support.     If  she  dies  in  the  lifetime  sec.  2632. 

of  her  husband  she  may  dispose  of  m  Code    (W.  Va.)    1899,  Ch.   84, 

the  whole  of ,  the  trust  fund  in  her  sec.  7:    Code    (Va.)    1887,  Ch.   118, 

will,    and    if   she    survives   him.    it  sec.  2633. 

shall  be  hers  absolutely.     She  may  us  Code,  1899.  Ch.  57,  sec.  9. 
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of  the  county  in  which  such  lands,  or  the  greater  part  of  such 
lands,  may  lie,  and  such  proceedings  shall  be  had  upon  such 
petition  as  in  a  suit  in  chancery  regularly  brought  and  prose- 
cuted in  such  court.  In  Virginia  the  statute  not  only  provides 
for  the  sale  of  the  land  by  the  trustees,  held  for  the  use  of  any 
religious  congregation,  but  also  for  its  incumbrance  by  deed  of 
trust  or  mortgage,  in  the  name  of  any  member  of  the  congrega- 
tion and  on  behalf  of  its  other  members,  by  suit  in  the  Circuit 
Court  of  the  county,  or  Corporation  Court  of  the  county,  where- 
in such  land  or  the  greater  part  thereof  is  situated,^^"  against 
the  trustees  or  their  survivors.  And  it  is  further  provided  by 
statute  that  the  trustees  of  the  congregation  may  file  their  peti- 
tion in  the  same  court,  or  before  the  Judge  in  vacation,  for  leave 
to  sell,  encumber  or  exchange  such  lands  or  a  part  thereof.^" 

§260b.     Proceedings  upon  a  petition  for  the  sale  of  the  property 
of  any  church,  benevolent  or  educational  association. 

The  piroperty  held  by  the  trustees  of  any  particular  church 
or  religious  society  or  denomination,  when  definite  in  its  ob- 
jects and  purposes,  will  be  treated  as  a  trust,  and  will  be  dealt 
with  by  courts  of  equity  by  virtue  of  their  ordinary  jurisdic- 
tion.^^* The  petition  in  this  class  of  cases  must  be  filed  in  the 
Circuit  Court  and  not  in  the  Clerk's  office  thereof,^^"  which 
should  be  done  by  the  entry  of  the  proper  order  in  the  Chancery 
Oi'der  Book,  and  the  court  should  direct  an  order  of  publication, 
and  prescribe  in  the  order  directing  it  the  time  and  manner  of 
publishing  it.^'"'  The  order  of  publication  must  be  posted  on 
the  front  door  of  the  court  house,  and  published  at  some  con- 
spicuous place  on  the  premises,^^'-  which  evidently  means  on  the 
premises  to  be  sold.  Any  person  interested  may  appear  and 
resist  the  application  to  make  sale  of  the  property.^^^  The 
statute  does  not  say  whether  the  mere  filing  of  the  petition  may 
be  resisted,  but  it  is  reasonable  to  presume  that  this  is  not  con- 
templated by  the  law,   as  a  refusal  to   file  a  proper  petition 

116  Code   (Va.)    1887,  Ch.  64,  sec.  us  Code  (W.  Va.),  Ch.  57,  sec.  9. 

1405.  120  Idem. 

iiT.  Code   (Va.),  Ch.  64,  sec.  1406.  121  Zdem. 

118  Carskadon    vs.    Torreyson,    17  122/cJem. 
W.  Va.  at  p.  84. 
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would  preclude  a  hearing  as  to  the  propriety  of  any  sale  and 
thus  defeat  the  real  purpose  of  the  statute. 

§250c.  When  the  court  may  order  a  sale  of  the  property  of  any 
church,  henevolent  or  educational  association  or  insti- 
tution. 

When  the  petition  has  been  filed  and  the  order  of  publication 
thereon  has  been  duly  executed,  as  shown  in  the  next  two  pre- 
ceding sections,  if  a  proper  case  has  been  made  and  it  be  made 
to  appear  to  the  court,  so  that  the  court  be  of  opinion  that  the 
rights  of  others  will  not  be  violated  by  a  sale  of  the  property, 
the  court  may  order  a  sale  of  the  land  and  make  such  disposi- 
tion arising  from  the  proceeds  of  such  sale  as  may  be  right  and 
proper,  and  not  inconsistent  with  the  purposes  for  which  the 
trust  was  created.  But  if  the  application  be  for  the  sale  of 
church  property,  no  sale  can  be  made,  unless  it  appear  to  the 
court  that  the  majority  of  the  members  of  'such  church,  re- 
ligious sect,  society,  congregation  or  denomination  desires  the 
same ;  but  in  any  case,  where  the  authority  to  administer  the 
affairs  of  such  church,  religious  sect,  society,  congregation  or 
denomination  is,  by  its  rules  and  ecclesiastical  policy,  committed 
to  a  delegated  or  select  body,  such  sale  may  be  when  it  appears 
that  such  delegated  or  select  body  desires  the  same.^^^ 

123  Code    (W.  Va.)    1899,   Ch.  57^     sec.  9. 
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CHAPTER  XIV. 

PROCEDURE   AT   RULES. 

Rule  days  for  the  filing-  of  pleadings. 

The  rule  docket. 

The  record  of  the  proceedings  at  rules. 

What  may  be  done  at  rules. 

Time  allowed  parties  in  which  to  plead. 

When  bill  must  be  filed  at  rules. 

Time  within  which  defendant  may  appear  at  rules. 

The  effect  of  the  defendant's  failure  to  appear  and  plead  at 

rules. 
Cause  must  be  set  for  hearing. 

When  ease  may  be  set  for  hearing  as  to  a  part  of  defendants. 
The  abatement  of  a  suit  at  rules. 
Observance  of  the  rules  essential  to  the  maturing  of  a  cause. 

§251.     Bule  days  for  the  filing  of  pleadings. 

It  is  provided  by  statute  in  West  Virginia  that  "in  the  Clerk's 
office  of  every  Circtiit  Court,  except  where  a  different  provision 
is  made  by  law,  rules  shall  be  held  on  the  first  Monday  of  every 
month,  except  when  a  term  of  the  Circuit  Court  happens  to 
commence  on  the  first  Monday  in  a  month,  or  either  of  the  two 
following  days,  or  on  the  preceding  Tuesday,  Wednesday, 
Thursday,  Friday  or  Saturday,  the  rules  which  otherwise  would 
have  been  held  for  the  said  month  on  the  first  Monday,  shall  be 
held  on  the  last  Monday  of  the  next  preceding  month.  The 
rules  may  continue  three  days ;  but  when  in  any  case  such  con- 
tinuance would  interfere  with  the  terms  of  the  court  foT  which 
the  rules  are  held,  they  shall  not  continue  in  such  case  beyond 
the  day  preceding  the  commencement  of  the  term  of  such 
court."  ^ 

1  Code,   1899,  Ch.   125,  sec.   1.     A  every  month.     Code,  1887,  Ch.  159, 

similar  law   obtains  in  Virginia  ex-  sec.  3236.     Except  where  a  term  of 

eept  in  that  State  the  rules  are  held  the  court  happens  to  commence  on 

on  the  first  and  third  Mondays  in  the    first  -  or    third    Monday    in    a 
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The  law  in  West  Virginia  requires  the  rules  to  be  indorsed  on 
the  bill  in  all  cases  as  if  taken  on  the  first  Monday  in  the 
month  to  which  they  relate.^  The  rules  must  be  kept  open  for 
all  purposes  as  long  as  the  statute  permits/ 

§252.     The  rule  docket. 

The  Clerk  is  required  to  keep  a  docket  of  the  cases  at  rules,  in 
Avhich  the  rules  shall  be  entered ;  and  the  books  in  which  rules 
and  orders  are  entered,  in  chancery  cases,  shall  be  separate  from 
those  in  which  rules  and  orders  are  entered  in  other  cases.*  The 
book  in  which  the  rules  and  orders  made  at  rules  are  entered  is 
usually  called  the  "  Kule  Book  "  or  "  Kule  Docket." 

When  there  is  no  Clerk  to  take  the  rules,  the  case  shall  stand 
continued  until  the  next  rule  day  after  there  is  a  Clerk ;  °  and 
the  proceedings  at  rules  must  be  entered  in  the  rule  docket.* 

§253.    The  record  of  the  proceedings  at  rules. 

The  proceedings  at  rules  should  be  regularly  and  exactly  kept 
by  a  record  thereof  made  in  the  rule  book,'  and  if  any  mis- 
take be  made  therein  it  cannot  be  corrected  at  another  rule 
day,*  but  the  court  may  do  so  at  its  next  subsequent  term,''  and 
for  that  purpose  may  remand  the  cause  to  rules, ^°  or  the  correc- 
tion may  be  made  in  term  time  without  remanding  the  cause 
to  rules.  ^^  The  court  may  reinstate  any  cause  discontinued 
during  the  preceding  vacation,  set  aside  any  of  the  proceedings 

month,  or  on  either  of  the  two  fol-  *  Code   (W.  Va. ),  Ch.  125,  sec.  3; 

lowing  days,  the  rules  which  other-  Code  (Va.)   1887,  Ch.  159,  sec.  3237. 

wise  would  have  been  held  for  the  »  Code   (W.  Va.),  Ch.  125,  sec.  4; 

said    month    on   the   first   or    third  Code  (Va.),  Ch.  159,  see.  3238. 

Monday,   shall   be  held  on  the  last  «  Gallatin  Land,  Coal  and  Oil  Co. 

Monday  in  the  next  preceding  week.  vs.  Davis,  44  W.  Va.  109,  28  S.  E. 

1  Bart.  Ch.  Pr.    (2d  ed.)    254,  255.  Rep.  747. 

The  rules  may  continue  three, days.  ^i  Bart.  Ch.  Pr.   (2d  ed.)   255. 

Idem,  255.  s  Idem. 

2  Code,  1899,  Ch.  125,  sec.  2.  This  ^  Idem ;  Code  (W.  Va.),  Ch.  125, 
is  not  required  in  Virginia.     Prior  sec.  60. 

to  1727  the  proceedings  which  now  lo  Wall  vs.  Atwell,  21  Gratt.  404. 

take    place    at    rules    were   had    in  ii  Southall  vs.  Exchange  Bank,  12 

open  court.     13  St.  at  Large,  437.  Gratt.  312. 

3  Botts  vs.  Pollard,  11  Leigh  433. 
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or  correct  any  mistake  therein,  and  make  such  order  concerning 
the  same  as  may  be  just^'' 

§254.     What  may  be  done  at  rules. 

The  rules  may  be  to  declare,  plead,  reply,  rejoin  or  for  other 
proceedings ;  they  shall  be  given  from  month  to  month.  ^^  Bills, 
answers  and  all  other  pleadings  in  a  cause  must  be  filed  at  rules 
or  in  court,  except  in  injunction  suits,  when  they  may  be  filed 
at  any  time,^*  or  amended  or  supplemental  bills  or  bills  of  re- 
vivor.^^  Hence  an  answer  or  other  pleading  cannot  be  filed 
before  a  commissioner,  but  it  may  be  put  before  him  as  a  state- 
ment of  the  defendant's  claim  or  his  grounds  of  defense.^^ 

Exceptions  to  an  answer  may  be  filed  at  rules, ^^  oyer  of  a 
writing  sued  on  may  be  craved  at  rules,  and  though  the  defend- 
ant refused  to  plead  without  oyer,  the  Clerk  may  take  the  rules 
so  that  the  cause  may  be  ready  for  hearing  at  the  next  term  of 


§255.     Time  allowed  parties  in  which  to  plead. 

The  parties  to  a  suit  are  respectively  entitled  to  a  month  in 
which  to  plead,  reply,  rejoin  or  for  other  proceeding,  whether 
at  rules  or  in  term  time.^^  In  Virginia  the  time  is  not  one 
month,  but  only  from  one  rules  to  the  next,^°  and  as  we  have 
seen,^^  the  rules  in  that  State  are  held  on  the  first  and  third 
Mondays  in  every  month. 

12  Code  (W.  Va.),  Ch.  125,  sec.  464;  First  Nat.  Bank  vs.  Hunting- 
60;  Code  (Va.),  Ch.  159,  sec.  3293;  ton  Distilling  Co.,  41  W.  Va.  530, 
State  vs.  Martin,  38  W.  Va.  568,  18  23  S.  E.  Eep.  792,  56  Am.  St.  Rep. 
S.  E.  Rep,  748;  Baylor  vs.  B.  &,  0.  878. 

R.  E.  Co.,  9  W.  Va.  270;  Anderson  ib  Code    (W.   Va.),   Ch.   125,   sec. 

vs.  Doolittle,  38  W.  Va.  629,  18  S.  E.  12;  Code   (Va.),  Ch.  159,  sec.  3253. 

Eep.  724.  16  First  Nat.  Bank  vs.  Huntington 

13  Code  (W.  Va.),  Ch.  125,  sec.  5;  Distilling  Co.,  supra. 

Code    (Va.),  Ch.  159,  sec.  3239,  ex-  it  Clark  vs.  Tinsley,  4  Eand.  250. 

cept  that  in  Virginia  they  are  held  is  Smith  vs.  Lloyd,  16  Gratt.  295. 

twice  a  month.    Ante,  sec.  251  note.  is  M.  A  F.  Bank  vs.  Matthews,  3 

14  Zell   Guano    Co.   vs.   Heatherly,  W.  Va.  26. 

38  W.  Va.  409.  18  S.  E.  Eep.  611 ;  20  Code   (Va.)    1887,  Ch.  159,  sec. 

Goddin  vs.  Vaughn,  14  Gratt.  102;      3239. 

Hayzlett  vs.  McMillan,   11   W.  Va.  21  Ante.  see.  251,  note  1. 
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§256.     When  bill  must  be  filed  at  rules. 

The  bill  must  be  filed  within  three  months,  and  in  Virginia 
within  one  month,  after  the  process  is  returned  executed  as  to 
any  one  or  more  of  the  defendants/^  and  upon  failure  to  do  so, 
the  Clerk  shall  enter  the  suit  dismissed,  although  none  of  the 
defendants  may  have  appeared.  ^^  But  if  the  bill  is  filed  before 
the  entry  of  the  order  of  dismissal,  the  defendant  may  waive 
the  objection,  and  filing  an  answer  and  consenting  to  the  hear- 
ing of  the  cause  upon  its  merits  constitutes  a  waiver.**  The 
bill  ought  to  be  filed  at  the  rule  day  to  which  the  summons  is 
returned,  though  this  is  not  specifically  required.  ^° 

§257.    Time  within  which  defendant  may  appear  at  rules. 

In  Virginia  and  West  Virginia  "  a  defendant  may  appear  at 
the  rule  day  at  which  the  process  against  him  is  returnable,  or 
if  it  be  returnble  in  term,  at  the  first  rule  day  after  the  return 
day,  and  if  the  declaration  or  bill  be  not  then  filed,  may  give 
a  rule  for  the  plaintiff  to  file  the  same.  If  the  plaintiff  fail  to 
do  this  at  the  succeeding  rule  day,  or  shall,  at  any  time  after 
the  defendant's  appearance,  fail  to  prosecute  his  suit,  he  shall 
be  non-suited,  and  pay  to  the  defendant,  besides  his  costs,  five 
dollars."  ="■ 

After  the  defendant's  appearance,  whether  at  rules  or  in  court, 
where  the  suit  is  dismissed  or  discontinued  by  a  voluntary  aban- 
donment of  it  by  the  plaintiff,  which  should  be  entered  up  as  a 
non-suit,  the  five  dollars  damages,  in  all  cases,  ought  to  be 
awarded ;  ^'  but  a  failure  to  give  security  for  costs  is  not  such  a 
voluntary  failure  to  prosecute  the  suit  as  to  authorize  the  award- 
ing of  these  damages.^* 

§258.     The  effect  of  the  defendant's  failure  to  appear  and  plead  at 
rules. 

If  a  defendant  fail  to  appear  and  plead  to  the  bill,  if  filed, 

at  the  rule  day  to  which  the  summons  has  been  returned  exe- 

22  Code  (W.  Va.),  Ch.  125,  sec.  7;  26  Code  (W.  Va.),  Ch.  125,  see.  6; 
Code  (Va.),  Ch.  159,  sec.  3241.                Code  (Va.),  Ch.  159,  sec.  3240. 

23  Idem.  27  Pinner   vs.    Edwards,    6    Rand.. 
2*Buehannon  vs.  King,  22  Gratt.       675. 

418.  2*  Idem. 

25  ]  Bart.  Ch.  Pr.  (2d  ed.)  256. 
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cuted,  or  when  it  is  returnable  to  a  term,  at  the  first  rule  day 
after  it  is  so  returned,  the  plaintiff  may  have  a  decree  nisi  as 
to  such  defendant,^"  and  no  service  of  such  decree  nisi  is  neces- 
sary ;  ^^  and  at  the  next  rule  day  after  the  entry  of  the  decree 
nisi^  if  the  defendant  still  be  in  default,  or  at  the  expiration  of 
any  rule  upon  him  with  which  he  fails  to  comply,  the  bill  shall 
be  entered  as  taken  for  confessed  as  to  him.^^  A  bill  will  not  be 
taken  for  confessed,  as  we  have  seen,^^  where  there  has  been  no 
personal  service,  as  where  the  process  is  served  by  means  of  an 
order  of  publication. 

§259.     Cause  must  be  set  for  heariag. 

The  plaintiff  may  set  the  cause  for  hearing  at  or  after  the 
rule  day  at  which  the  bill  is  taken  for  confessed,  or  at  which 
the  defendant's  answer  is  filed,^'  and  in  Virginia  upon  the 
completion  of  an  order  of  publication ;  ^*  but  in  West  Virginia 
the  cause  is  simply  heard  at  the  next  term  after  the  completion 
of  the  publication  of  the  order ;  ^°  and  it  may  be  set  for  hear- 
ing upon  the  answer,  or  upon  a  general  replication  thereto,  as 
the  plaintiff  may  prefer.^"  If  two  months,  in  West  Virginia, 
and  in  Virginia  one  month,  elapse  after  the  answer  of  a  de- 
fendant is  filed,  where  the  case  has  not  already  been  set  for 
hearing  and  no  exceptions  have  been  filed  to  such  answer,  the 
defendant  may  have  the  case  set  for  hearing  as  to  himself.^' 

It  is  absolutely  necessary  to  set  the  cause  for  hearing,  by  an 
entry  thereof  in  the  rule  book,  before  any  decree  can  be  entered 
in  the  suit,  unless  this  part  of  the  requisite  procedure  at  rules 
be  waived  by  the  defendant.^^  If  there  is  no  appearance,  it  is 
as  much  the  duty  of  the  court  to  see  that  the  case  has  been  set 
for  hearing  as  to  see  that  process  has  been  served. ^^ 

29  Code    (W.   Va.),   Ch.   125,    sec.  35  Code  (W.  Va.),  Ch.  124,  sec.  13. 

44;  Code   (Va.),  Ch.  159,  sec.  3284.  3c  Code    (W.    Va.),   Ch.   125.   sec. 

so  Idem.  50;   Code   (Va.),  Ch.   159,  sec.  3291. 

31  Idem.  37  Idem. 

S2Ante,  sec.  20.  38  Gallatin  Land,  Coal  &.  Oil  Co. 

33  Code    (W.   Va.),   Ch.    125,   sec.  vs.  Davis,  supra. 
50;  Code   (Va.),  Ch.  i59,  sec.  3291.  ^^  Mem. 

34  Code  (1887),  Ch.  159,  sec.  3291. 
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§260.    When  case  may  be  set  for  hearing  as  to  part  of  defendants. 

When  a  suit  has  been  set  for  hearing  as  to  any  defendant,  it 
shall  be  heard  as  to  him,  unless  his  interests  be  so  connected 
with  those  of  other  defendants  in  the  suit  that  it  would  be  im- 
proper to  decide  upon  their  interests  separately.*"  And  though 
there  be  such  connection,  a  defendant  as  to  whom  the  case  has 
been  set  for  hearing,  may  have  an  order  upon  the  plaintiff  to 
use  due  diligence  to  mature  the  cause  for  hearing  as  to  the 
other  defendants,  and,  unless  it  be  so  matured  within  such  time 
as  the  court  may  deem  reasonable,  shall  be  entitled  to  a  hearing 
or  dismission  of  it  as  to  him.*^ 

If  the  cause  be  prematurely  set  for  hearing  as  to  parties 
against  whom  the  bill,  discloses  equities  on  the  part  of  the  plain- 
tiff, the  court  will  not  dismiss  the  bill,  but  will  remand  it  to 
rules  to  be  matured  and  properly  set  for  hearing  as  to  such  par- 
ties.*' 

§261.    The  abatement  of  a  suit  at  rules. 

When  a  summons  has  been  issued  against  a  party  whom  the 
officer  (receiving  it)  knows  not  to  reside  in  his  county,  or  to 
reside  out  of  the  State,  he  shall,  unless  he  find  him  in  his  county 
on  "or  before  the  return  day,  return  him  a  non-resident ;  where- 
upon, if  the  court  from  which  such  process  issued  have  juris- 
diction of  the  case  only  on  the  ground  of  such  defendant's  resi- 
dence in  such  county,  the  action  or  suit  shall  abate  as  to  him ; 
and  if  he  be  returned  a  non-resident  of  _the  State,  and  the  court 
have  jurisdiction  of  the  ease  only  on  the  ground  that  the  cause 
of  action  arose  in  the  county,  the  action  or  suit  shall  abate  as 
to  him.*^ 

If  there  is  no  service  of  process  or  appearance  by  the  defend- 
ant, the  suit  will  abate  without  any  return,  if  it  appears  by 
aSidavit  or  otherwise  that  such  defendant  is  a  non-resident.** 

40  Code    (W.   Va.),   Ch.    125,   sec.  Brown    vs.    Belches,     1     Wash.     9; 

51;  Code   (Va.),  Ch.  159,  sec.  3292.  Steele  vs.  Harkness,  9  W.  Va.   13; 

*i  Idem.  Chapman  vs.  Maitland,   22  W.'  Va. 

42  Key  vs.  Herd,  4  Munf.  485.  329. 

43  Code  (W.  Va.),  Ch.  125,  sec.  8;  <*  Chapman  vs.  Maitland,  supra. 
Code   (Va.),  Ch.  159,  sec.  3242.    See 
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After  a  suit  has  abated  at  rules,  nothing  further  can  be  done  in 
the  cause,  and  all  proceedings  attempted  to  be  had  thereafter  are 
irregular  and  erroneous/"* 

§262.    Observance  of  the  rules  essential  to  the  maturing  of  a  cauie. 

While  a  defendant  is  bound  to  attend  at  rules  when  sum- 
moned, yet  if  he  do  not  appear  the  case  cannot  be  heard  against 
him  in  court,  unless  all  the  essential  steps  required  by  law  have 
been  taken  at  rules,  unless  they  are  waived  by  him.*^  The  de- 
fendant is  not  bound  to  attend  at  term  until  the  case  ends  at 
rules  and  is  ordered  to  be  placed  on  the  hearing  docket.^' 

The  proceedings  at  rules  are  not  empty  formalities,  and  are 
provided  by  statute  to  prepare  cases  for  a  hearing  in  term 
time.*^  So  a  defendant,  upon  the  calling  of  a  case,  may  object 
to  its  being  heard  because  it  has  not  been  matured  for  a  hearing, 
and  if  his  objection  is  overruled,  he  may  except  to  such  action 
of  the  court,  and  thereafter  make  full  defense,  and  not  lose  his 
right  to  have  the  ruling  of  the  court  in  this  respect  reviewed  by 
the  Court  of  Appeals.^®  And  a  cause  made  by  an  amended  bill 
filed  at  rules  must  be  regularly  matured  for  hearing,  just  as  the 
cause  made  by  an  original  bill  must  be.^°  If  there  be  defects 
in  the  rules  taken  in  the  cause,  but  the  cause  be  submitted  for 
hearing  without  objection  on  that  ground,  the  submission  cures 
such  defects/* 

*5  Steele  vs.  Harkness,  supra.  *»  Steele  vs.  Harkness,  supra. 

4«  Opinion  of  Brannon,  J.,  in  Gal-  so  Seabright  vs.  Seabright,  28  W. 

latin  Land,  Coal  &,  Oil  Co.  vs. 'Davis,  Va.  412. 

supra.  51  Ronald  vs.  Bank,  90  Va.  813,  20 

i^  Idem.  S.  E.  Rep.  780. 

48  Idem. 
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CHAPTER  XV. 

DEFENSES. 

The  different  defenses  available  in  equity. 

Classification  of  defenses  based  on.fact. 

Definition  and  origin  of  a  demurrer. 

Definition  and  purpose  of  a  plea  in  abatement. 

Definition  and  purpose  of  a  plea  in  bar. 

Definition  and  nature  of  a  disclaimer. 

Filing  an  answer  not  to  be  evaded  by  means  of  a,  disclaimer. 

The  requisites  of  a  disclaimer. 

As  to  the  time  of  entering  a.  disclaimer. 

Exceptions  to  a  disclaimer. 

Disclaimer  by  one  of  several  defendants. 

The  proceedings  upon  the  filing  of  a  disclaimer. 

The  effect  of  a  disclaimer. 

§263.     The  different  defenses  available  in  equity. 

In  a  court  of  equity,  as  in  a  court  of  law,  there  are  two  chief 
divisions  or  classes  of  defenses  upon  which  a  defendant  may 
rely.  The  first  is  that  founded  upon  law  arising  upon  the  face 
of  the  bill,  and  is  raised  by  means  of  a  demurrer,^  and  the  sec- 
ond rests  upon  matter  of  fact  available  by  plea  or  answer.^  And 
there  is  a  further  defense  recognized  by  a  court  of  equity,  known 
as  "  a  disclaimer,"  ^  which  seeks  at  once  a  termination  of  the 
suit,  by  the  defendant's  disclaiming  all  right  and  interest  in  the 
matter  sought  by  the -bill.* 

§264.     Classification  of  defenses  based  on  fact. 

The  modes  of  defense  which  depend  upon  matters  of  fact  are 
divided  into  pleas  and  answer.^     The  former  are  subdivided 

1  Shipman  Eq.  PI.  92,  360;  Story  *  Idem. 

Eq.  PI.    ( 9th  ed. )    sees.  436,  446 ;   1  5  Shipman  Eq.  PI.  408 ;  Story  Eq. 

Beach,  Mod.  Eq.  Pr.  sec.  224.  PI.    {9th   ed.)    sec.   845   et.   seq.;    1 

2  Shipman  Eq.  PI.  408,  486;  Story  Beach,  Mod.  Eq.  Pr.  sees.  293,  331; 
Eq.  PI.  sees.  436,  647.  845;  1  Beach,  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  603 
Mod.  Eq.  Pr.  sees,  293,  294,  331.  et.  seq.,  711  et  seq. 


s 


Story  Eq.  PI.   (9th  ed.)   sec.  436. 
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into  dilatory  and  peremptory  pleas,  or,  as  they  are  usually 
called,  into  pleas  in  abatement  and  pleas  in  bar."  And  there 
is  as  to  their  form,  the  further  following  and  usual  classifica- 
tion of  pleas  made  by  the  writers  on  equity  practice :  (1)  Pure 
or  affirmative  pleas;  (2)  negative  or  not  pure  pleas;'  (3) 
anomalous  pleas.**  A  pure  plea  is  one  which  sets  up  some  mat- 
ter dehors  the  bill  as  a  defense,"  so  that  admitting  the  averments 
of  the  bill  to  be  true,  it  presents  some  separate  or  distinct  fact 
or  matter  of  defense  which  defeats  the  plaintiff's  right  to  relief, 
or  avoids  the  necessity  of  a  discovery,^"  being  in  the  nature 


6  Story  Eq.  PI.  (9th  ed.)  sec.  707; 
Shipman  Eq.  PI.  425  et  seq.j  1  Dan. 
Ch.  Pr.   (4th  Am.  ed.)   626. 

7  1  Daniell  Ch.  Pr.  (4th  Am.  ed.) 
604;  Shipman  Eq.  PI.  432;  1  Beach, 
Mod.  Eq.  Pr.  see.  301 ;  Story  Eq.  PL 
(9th  ed.)  see.  651;  Merwin  Eq.  and 
Eq.  P.  sec.  973. 

A  recent  author  has  added  to  this 
classification  another  form  of  plea 
which  he  distinguishes  as  anomalous 
and  which  he  defines  as  "  one  which 
sets  up  a  defense  anticipated  in  the 
bill,  and  sought  to  be  avoided,  and 
denies  the  circumstances  relied  upon 
in  avoidance,  or  which  opposes  the 
bill  by  an  aflBrmative  defense,  with 
an  express  denial  or  traverse  of 
any  facts  therein  inconsistent  with 
such  new  matter."  Shipman  Eq. 
PI.  436,  citing  Adams  Eq.  338,  and 
Story  Eq.  PL  sec.  802,  and  Langdell 
Eq.  PL  sec.  101.  But  with  all  due 
deference  to  the  learned  author  who 
has  thus  extended  the  classification 
of  pleas  in  bar  as  known  in  equity 
practice,  it  does  seem  to  us  that  a 
nerjaiive  plea  is  exactly  in  substance 
and  effect  what  is  often  denominat- 
ed as  an  impure  or  avomalous  pica. 
See  Story  Eq.  PL  (9th  ed.)  sec.  651. 
Mr.  Story,  discussing  the  classifica- 
tion of  pleas  in  bar,  says:  "  On  the 
contrary"     (having    considered    the 


views  of  Lord  Bacon  as  to  the  na- 
ture and  ofiBce  of  a  plea  and  difler- 
ing  from  the  opinions  of  the  learned 
Chancellor  in  that  regard),  "pleas 
are  usually  divided  into  two  sorts; 
one  commonly  called  pure  pleas, 
.  .  .  and  another  called  in  con- 
tradistinction to  the  other,  pleas  not 
pure,  or  anomalous  pleas,  sometimes 
negative  pleas.''  See  as  to  this  mat- 
ter 1  Daniell  Ch.  Pr.  (4th  Am.  ed.) 
604 ;  Merwin  Eq.  and  Eq.  PL  p.  500, 
cases  cited;  1  Beach,  Mod.  Eq.  Pr. 
sec.  301  in  which  the  author  says  that 
pleas  not  pure  are  generally  termed 
anomalous  pleas  and  sometimes 
negative  pleas,  citing  Story  Eq.  PL 
(10th  ed.)  sec.  651;  Langdell's  Eq. 
PI.  (2d  ed.)  see.  101.  But  as  some 
modern  writers  have  included  this 
third  class  of  pleas  it  is  added  in 
the  text. 

8  Shipman  Eq.  PL  432;  16  Enc. 
PL  and  Pr.  612. 

»  1  Beach  Mod.  Eq.  Pr.  sec.  301 ;  1 
Daniell,  Ch.  Pr.  (4th  Am.  ed.)  604; 
Shipman  Eq.  PL  433. 

10  Gage  vs.  Smith,  142  111.  191,  :U 
N.  E.  Rep.  430;  1  Daniell,  Ch.  Pr. 
(4th  Am.  ed.)  604;  Merwin  Eq.  and 
Eq.  PL  sec.  973;  1  Beach,  Mod.  Eq. 
Pr.  sec.  301;  Story  Eq.  PL  (9th  ed.) 
sec.  651. 
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of  a  plea  at  law  by  way  of  confession  and  avoidance ;  ^^  while  a 
negative  plea,  instead  of  introducing  new  facts,  merely  rests 
upon  the  denial  of  the  truth  of  some  matter  stated  in  the  bill 
and  upon  which  the  plaintiff's  right  depends.^^  Grave  doubts 
were  formerly  expressed  as  to  whether  a  negative  plea  could  be 
tiled  in  an  equity  cause,"  but  now  it  is  admitted  by  all  the 
authorities  that  such  a  plea  is  admissible.^*  An  anomalous  plea 
is  said  to  partake  both  of  the  character  of  an  affirmative  plea 
and  a  negative  plea,^°  and  is  defined  to  be  one  "  which  sets  up 
a  defense  which  has  been  anticipated  in  the  bill,  and  sought  to 
be  avoided,  and  denies  the  circumstances  relied  upon  in  avoid- 
ance, or  which  opposes  the  bill  by  an  affirmative  defense,  with 
an  express  denial  or  traverse  of  any  facts  therein  inconsistent 
with  such  new  matter."  ^° 


11  Merwin  Eq.  and  Eq.  PI.  sec. 
973. 

12  1  Daniell,  Ch.  Pr.  (4th  Am. 
ed.)   604. 

13  1  Daniell,  Ch.  Pr.  (4th  Am. 
ed. )  604 ;  thus,  "  where  a  bill  was 
filed  by  an  individual  claiming  as 
heir  to  a  person,  deceased,  and  the 
defendant  pleaded  that  another  per- 
son was  heir,  and  that  the  plaintiff 
was  not  heir  to  the  deceased.  Lord 
Thurlow  overruled  the  plea  on  the 
ground  that  it  was  a  negative  plea; 
but  this  decision  was  afterwards 
doubted  by  the  learned  Judge  him- 
self, when  pressed  by  the  necessary 
consequences,  that  any  person  false- 
ly alleging  a  title  in  himself  might 
compel  another  person  to  make  a 
discovery,  which  that  title,  if  true, 
would  enable  him  to  acquire,  how- 
ever injurious  to  the  person  thus 
improperly  brought  into  court;  so 
that  any  person  might,  by  alleging 
a  title,  however  false,  "sustain  a 
bill  in  equity  for  anything,  so  far  as 
to  compel  an  answer.  Since  that 
time  frequent  instances  have  oc- 
curred in  which  negative  pleas  hare 
been   allowed.     Thus,    where   a    bill 


praying  that  defendant  might  re- 
deem a  mortgage  or  be  foreclosed, 
the  defendant  pleaded  that  there 
was  no  mortgage,  and  Lord  Eldon  al- 
lowed the  plea;  and  so,  where  a  bill 
prayed  that  the  defendant  might 
be  restrained  from  setting  up  out- 
standing terms  of  years  in  defense 
to  an  action  of  ejectment,  and  the 
defendant  pleaded  that  there  were 
no  outstanding  terms,  the  plea  was 
held  good;  and  where  a  bill  prayed 
an  account  of  partnership  transac- 
tions, a  negative  plea  that  there  was 
no  partnership  was  allowed."  Idem. 
See  Shipman  Eq.  PI.  435. 

"Shipman  Eq.  PI.  435,  444;  1 
Daniel!,  Ch.  Pr.  (4th  Am.  ed.)  604; 
1  Bart.  Ch.  Pr.  (2d  ed.)  383;  Mer- 
win Eq.  and  Eq.  PI.  sec.  973;  1 
Beach,  Mod.  Eq.  Pr.  sec.  301 ;  Story 
Eq.  PI.  (9th  ed.)  651,  note  2,  and 
the  numerous  authorities   cited. 

isLangdell  Eq.  PI.  see.  101. 

16  The  requisites  of  these  various 
classes  of  pleas  and  when  they 
should  be  accompanied  with  answers 
will  be  considered  hereafter  in  treat- 
ing of  pleas  in  bar.  Chapter  XIX, 
sees.  353-390. 
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§265.     Definition  and  origin  of  a  demurrer. 

A  demurrer  in  equity  is  a  mode  of  defense  admitting  the 
truth  of  all  matters  well  pleaded,  apparent  upon  the  face  of  the 
bill  as  framed,  but  questioning  their  legal  sufficiency  as  a  ground 
for  relief.^^  This  method  of  defense  is  not  used  as  often  as 
formerly  by  reason  of  the  liberality  and  latitude  of  the  courts 
in  permitting  amendments,  to  remedy  defects  in  the  bill.^'  The 
word  demurrer  comes  from  the  Latin  word  demorari,  to  abide ; 
so  that  when  one  demurreth  in  law  he  is  said  to  abide  in  law; 
moratur  or  demoratur  in  lege.^^  He  will  go  no  farther  until  the 
court  has  decided  whether  the  other  party  has  shown  sufficient 
matter  in  point  of  law  to  maintain  his  suit.^° 

§266.     Definition  and  purpose  of  a  plea  in  abatement. 

A  plea  in  abatement  is  a  mode  of  defense  resting  upon  fact, 
which  questions  or  controverts  the  particular  remedy  or  suit, 
but  tacitly  conceding  an  ultimate  cause  of  action,  seeks  to  delay, 
hinder  or  dismiss  the  particular  suit,  without  otherwise  disput- 
ing the  right  of  suit.^^  The  general  object  or  purpose  of  a  plea 
in  abatement  is  to  postpone  the  action  on  the  merits  of  the  cause, 
by  reason,  for  illustration,  of  some  material  omission  or  defect 
of  parties  or  matters  in  the  bill,  or  an  improper  joinder  of  par- 
ties therein,  or  an  improper  choice  of  venue  or  because  of  the 
assertion  of  the  same  right  in  another  tribunal  or  court.  ^^ 

§267.     Definition  and  purpose  of  a  plea  in  bar. 

A  plea  in  bar  is  a  method  of  defense  dependent  upon  some 
certain  and  material  matter  of  fact,  generally  not  apparent  upon 
the  face  of  the  bill,  embodied  in  a  single  specific  point,  and 
which  shows  that  there  is  no  right  which  can  be  made  the  sub- 

17  story  Eq.  PL  (9th  ed.)  446;  21  Shipman  Eq.  PI.  463 ;  Daniel  Ch. 
Shipman  Eq.  PI.  358;  1  Daniell,  Ch.  Pr.  (4th  Am.  Ed.)  626;  Flesher  vs. 
Pr.   (4th  Am.  ed.)    542,  543.  Hassler,  29  W.  Va.  404. 

18  1  Daniell,  Ch,  Pr.  (4th  Am.  =2  Shipman  Eq.  PI.  452-564;  1 
ed.)  542;  1  Bart.  Ch.  Pr.  (2d  ed.)  Daniel  Ch.  Pr.  (4th  Am.  Ed.)  626- 
369.  638. 

19  Story  Eq.  PI.  (9th  ed.)  see.  441. 

20  Idem. 
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ject  of  suit,  or  that  the  right  asserted  or  some  part  thereof,  is 
completely  and  perpetually  barred.  ^^ 

The  office  or  purpose  of  a  plea  in  bar  is  not,  like  an  answer, 
to  meet  all  the  allegations  of  the  bill,  but  to  present  some  distinct 
fact  which  of  itself  creates  a  bar  to  the  suit,  or  to  that  part  to 
which  the  plea  relates,  and  thus  avoid  the  necessity  of  a  full 
defense  on  the  merits.^* 

§268.     Deinition  and  nature  of  a  disclaimer. 

Though  classed  as  one,  strictly  speaking,  the  disclaimer  is 
not  a  defense, ^^  but  as  it  is  a  means  of  relieving  the  defendant 
from  all  liability  in  a  suit,  when  it  may  properly  be  filed  it 
is  treated  as  among  the  available  defenses  in  equity.^'^  It  is  a 
renunciation  in  the  form  of  a  written  pleading  by  the  defendant 
of  all  interest  or  claim  in  the  subject  matter  of  the  bill,^^  and 
is  only  proper  when  the  defendant  is  subject  to  no  liability 
touching  the  demand  in  suit.^*  While  a  disclaimer  is  distinct 
in  substance  from  an  answer,  it  can  seldom  be  filed  without  it,^" 
as  the  plaintiff  may  be  justly  entitled  to  an  answer,  that  it  may 
be  made  to  appear  from  the  facts  whether  or  not  the  defendant 
can  properly  release  himself  from  his  position  as  a  party  on  the 


§269.     Filing  an  answer  not  to  be  evaded  by  means  of  a  dis- 
claimer. 

A  disclaimer  will  not  release  a  defendant  from  the  necessity 

of  filing  an  answer,  unless  it  is  clear  from  the  disclaimer  itself 

23  Shipman     Eq.     PI.     408,     409 ;  27  Idem. 

Daniel  Ch.  Pr.   (4th  Am.  Ed.)   638;  28  6  Ene.  PI.  and  Pr.  722,   citing 

Puterbaugh  Ch.  Pr.    (3rd  Ed.)    139-  Story  Eq.  PL,  sec.  838;  Graham  vs. 

141;   Story  Eq.  PI.  see.  748  et  seq.;  Coope,    9    Sim.    93;    3   Myl.    and   C. 

Goodrich    vs.    Pendleton,    3    Johns.  638;  Worthington  vs.  Lee,  2  Bland 

Ch.  384,   1  Law.  Ed.  657  and  note;  (Md.)    678;   Kane  County  vs.  Her- 

Flesher  vs.  Hassler,  supra.  rington,   50  111.  232.     See  Shipman 

24  Shipman  Eq.  PI.  413.  Eq.  PI.  91. 

26  Shipman  Eq.  PL  91.  29  story  Eq.  PL   (9th  ed.)    838;   1 

26  Puterbaugh  Ch.  Pr.    (3rd  Ed.)  Beach  Mod.   Eq.  Pr.,  sec.  286. 

182,   183;   Story  Eq.  PI.    (9th  Ed.)  3o  Shipman  Eq.  PL  91,  92;   Story 

see.  838;  1  Daniel  Ch.  Pr.  (4th  Am.  Eq.  PL   (9th  Ed.),  sees.  838  et  seq. 

Ed.)  708;  1  Beach  Mod.  Eq.  Pr.,  sec. 

281. 
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that  it  would  not  be  proper  to  retain  the  defendant  as  a  party 
to  the  suit.'^  Thus,  where  the  bill  merely  alleges  that  the  de- 
fendant has  or  claims  some  interest  in  the  subject  of  suit,  with- 
out showing  such  interest  by  an  allegation  of  facts,  or  where 
the  disclaimant  is  only  a  witness,  no  answer  is  required."^ 
Though  the  defendant  may  not  have  any  interest  in  the  suit  at 
the  time  he  disclaims,  he  may  have  had,  and  this  would  entitle 
the  plaintiil  to  an  answer  as  to  the  certainty  of  the  fact,  so  that 
the  proper  person  may  be  made  a  party  in  place  of  the  defend- 
ant.^^ And  where  a  party  has  interfered  with  another's  right 
to  the  extent  of  making  a  suit  necessary,  he  may  be  compelled 
notwithstanding  a  disclaimer.^*  Thus,  where  an  agent  is  made 
to  answer  the  whole  bill,  with  a  view  to  charge  him  with  costs, 
a  defendant  and  is  charged  with  fraud,  he  must  answer  the 
bill.''^  And  it  is  laid  dovsru  as  a  general  rule,  that  in  no  case 
can  a  party  get  rid  of  his  liability  to  answer  a  suit  by  a  mere 
disclaimer,  if  his  answer  may  properly,  under  all  the  circum- 
stances, be  required.  But  a  "  party  who  disclaims  and  shows 
that  he  has  parted  with  his  interest,  and  points  out  to  whom  he 
has  disposed  of  it,  need  not  answer  further."  ^^ 

§270.     The  requisites  of  a  disclaimer. 

It  is  essentially  necessary  that  the  disclaimer  in  order  to  be 
sufficient  shall  show  that  the  party  filing  it  is  under  no  liability 
with  reference  to  the  matters  alleged  in  the  bill,^*  and  in  order 
to  entitle  the  defendant  to  be  dismissed  with  costs  it  should 
state  that  the  defendant  "  does  not  and  never  did  claim,  and 
that  he  disclaims,  all  right  and  title  in  the  subject-matter  of  the 
suit,"  ^°  and  must  be  full  and  explicit  in  all  respects,  and  ac- 
companied by  an  answer  denying  the  facts  deemed  necessary  to 

silsham  vs.  Miller,  44  N.  J.  Eq.  a*  Hutchinson  vs.  Eeed,  Hoff.  Ch. 

61;    Ellsworth  vs.   Curtis,   10  Paige  316,   6  Law.  Ed.     1157. 

105,  4  Law.  Ed.  905.  3=  Shipman  Eq.  PI.  355;  Story  Eq. 

32Shipman  Eq.  PI.  354;  Ellsworth  PI.   (9th  Ed.),  see.  838. 

vs.  Curtis,  supra.  36  story  Eq.  PI.    (9th  Ed.),  838a. 

33  Mitf.  Eq.  PI.  257 ;  Oxenham  vs.  37  i  Beach  Mod.  Eq.  Pr.,  sec.  286. 

Esdaile,   MeClel.   and  Y.   540,  cited  ssjdem;  Shipman  Eq.  PI.  357. 

in  a  note  to  Spoflford  vs.  Manning,  39  1  Dan.  Ch.  Pr.    (4th  Am.  Ed.) 

6  Law.  Ed.  N.  .Y.  Ch.  Rep.  429.  708. 
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be  denied.*"  It  should  be  signed  by  the  defendant  and  his 
counsel,*''  and  it  must  be  sworn  to,*^  unless  the  oath  to  the  an- 
swer is  waived  by  the  bill,*'  or  a  sworn  answer  not  required  by 
the  practice  of  the  court. 

§271.     As  to  the  time  of  entering  a  disclaimer. 

As  disclaimer  is  one  mode  of  defense,  it  may  be  entered  at  a 
time  when  other  pleadings  may  be  filed,**  and  a  stranger  may 
voluntarily  ajjpear  at  the  hearing  and  disclaim,  and  this  will 
obviate  the  necessity  of  making  him  a  party  should  the  record 
indicate  the  propriety  of  his  being  before  the  court.*"*  But  as 
the  object  of  this  pleading  is  to  avoid  costs,  and  as  it  has  been 
treated  as  a  plea  in  abatement,*"  the  better  and  safer  course 
would  be  to  file  the  disclaimer  at  the  first  opportunity. 

§272.     Exceptions  to  a  disclaimer. 

If  the  defendant  puts  in  a  disclaimer  where  he  ought  to  an- 
swer, or  accompanies  his  disclaimer  by  an  answer  which  is  con- 
sidered insufiicient,  the  plaintiff  may  except  to  it  in  the  manner 
in  which  an  answer  may  be  excepted  to  *'  and  have  the  court  ad- 
judicate the  question  arising  on  such  exceptions.*^  As  a  de- 
fendant may  disclaim  and  answer,  so  he  may  demur  to  part  of 
the  bill,  plead  to  another,  answer  to  a  third,  and  disclaim  to  a 
fourth  ;  but  all  these  defenses  must  clearly  refer  to  separate  and 
distinct  parts  of  the  bill,*''  unless'  the  practice  otherwise  author- 
ize, as  it  does  in  the  Virginias. 

§273.     Disclaimer  by  one  of  several  defendants. 

If  a  disclaimer  be  filed  by  one  of  several  defendants,  which 
is  permissible,  it  cannot  operate  to  the  prejudice  of  the  plain- 
tiff's rights  as  to  the  other  defendants.^"     "  Where  a  bill  is  filed 

40Puterbaugh   Ch.  Pr.    (3rd   Ed.)  <=  Marsh  vs.  Green,  79  111.  385. 

184.  4 «  Hogg's    PI.    and    Forms     (2nd 

"1   Dan.  Ch.  Pr.    (4th  Am.  Ed.)  Ed.),  p.  160,  note  1. 
708;    6    Ene.    PI.    and    Pr.    724;    1  *■!  Post,  sees.  413-414. 

Beach  Mod.  Eq.  Pr.,  sec.  284.  48  1  Dan.  Ch.  Pr.    (4th  Am.  Ed.) 

■12  Idem.  708. 

*3  6  Enc.  PI.  and  Pr.  724;  1  Beach  «  Puterhaugh   Ch.  Pr.    (3rd  Ed.) 

Mod.  Eq.  Pr.,  sec.  284.  183;   Shipman  Eq.  PI.  355. 

446  Ene.  PI.  and  Pr.  724.  so  i  Dan.   Ch.  Pr.    (4th   Am.  Ed.) 
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against  two  or  more  defendants  and  one  disclaims  all  right  and 
title  to  the  subject  in  litigation,  then  at  the  hearing  the  bill  is 
simply  dismissed  as  against  the  disclaiming  defendant  and  the 
court  only  deterniines  the  rights  and  interests  of  the  remaining 
parties.  The  defendant  cannot  m  that  suit  maintain  a  claim 
against  a  co-defendant  in  respect  of  the  matter  involved,  unless 
he  expressly  reserves  the  right  in  his  disclaimer."  °^ 

§274.     The  proceedings  upon  the  filing  of  a  disclaimer. 

When  a  simple  disclaimer  has  been  filed  to  the  entire  bill  it 
should  not  be  replied  to,  as  the  defendant  may  then  resort  to 
evidence,  but  the  bill  should  be  dismissed.^^  "  But  it  is  other- 
wise where  there  is  a  disclaimer  as  to  part  of  the  bill  and  a  plea 
or  answer  to  other  parts.  If  one  of  several  defendants  answers 
and  disclaims,  when  the  case  is  in  readiness  for  a  hearing  as  to 
the  other  defendants,  it  may  at  the  same  time  be  heard  as  to 
him  upon  the  bill  and  his  answer  and  disclaimer."  ^^ 

§275.     The  effect  of  a  disclaimer. 

If  a  disclaimer  has  been  properly  filed  in  a  cause,  it  is 
usual  to  dismiss  the  bill  as  to  the  disclaiming  defendant  with 
costs,°*  though  it  may  be  retained  for  the  purpose  of  amending 
the  bill  as  to  the  disclaimant;  ^'^  or,  if  the  plaintiff  thinks  that 
the  defendant  is  not  entitled  to  his  costs,  he  may  set  the  cause 
for  hearing  upon  the  answer  and  disclaimer  and  bring  the  de- 
fendant to  a  hearing.  ^"^ 

707;    1    Beach   Mod.    Eq.    Pr.,    sec.  53  i  Beach  Mod.  Eq.  Pr.,  sec.  291. 

287;  Williams  vs.  Jones,  1  Younge  54  gpofford  vs.   Manning,   2   Bdw. 

252;   Hill  vs.  Adams,   2  Atk.  39,  in  Ch.   358,    359,    6   Law   Ed.   429   and 

a   note   to   Spofford  vs.   Manning,   6  note;  Isham  vs.  Miller,  44  N.  J.  Eq. 

Law.  Ed.  N.  Y,  Ch.  Rep.  429.  61,  62,  14  Atl.  Eep.  20. 

51  1  Beach  Mod.  Eq.  Pr.,  see.  287,  56  i  Daniel  Ch.  Pr.  (4th  Am.  Ed.) 
citing  1  Daniel  Ch.  Pr.  (5th  Ed.)  709;  Sawyer  vs.  Campbell,  130  111. 
707.  186,  22  N.  E.  Eep.  458. 

52  1  Beach  Mod.  Eq.  Pr.,  sec.  291;  66  i  Daniel  Ch.  Pr.  (4th  Am.  Ed.) 
1  Dan.  Ch.  Pr.    (4th  Am.  Ed.)   708,  709. 

709;  6  Enc.  PI.  and  Pr.  724. 
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CHAPTER  XVI. 

PLEAS   IN  ABATEMENT. 

Pleas  in  abatement  in  a  court  of  equity. 

Certainty  and  strictness  required  in  pleas  in  abatement. 

Plea  in  abatement  must  give  the  defendant  a  better  writ. 

Time  within  which  a  plea  in  abatement  must  be  filed. 

Pleas  in  abatement  and  in  bar  may  be  filed  at  the  same  time. 

Plea  puis  darrein  continuance. 

Classification  in  equity  of  pleas  in  abatement. 

Pleas  to  the  jurisdiction  and  their  requisites. 

When  plea  in  abatement  as  to  jurisdictional  matters  need  not 
be  filed. 

Plea  in  abatement  to  the  person. 

Plea  in  abatement  to  the  person  —  further  considered. 

Plea  in  abatement  to  the  person  —  further  considered. 

Pleas  in  abatement  to  the  bill. 

Plea  in  abatement  of  the  pendency  of  another  suit. 

Plea  in  abatement   of  the  pendency  of  another   suit  —  further 
considered. 

Plea  in  abatement  of  the  want  of  proper  parties. 

Plea   in  abatement  that  the   proceeding  would  cause  a  multi- 
plicity of  suits. 

Plea  in  abatement  that  the  bill  is  multifarious. 
Striking  out  or  withdrawing  plea  in  abatement  from  the  record. 

§276.     Pleas  in  abatement  in  a  court  of  equity. 

Though  there  has  been  some  doubt  expressed  as  to  whether 
there  is  such  a  plea  in  equity  as  that  of  abatement/  in  modern 
equity  pleading  the  place  and  ofEce  of  such  a  plea  are  firmly 
fixed  and  clearly  defined.^     They  are  practically  the  same  as  at 

1  Story  Eq.  PI.  (9th  Ed.),  sec.  Va.  675;  1  Enc.  PI.  and  Pr.  40; 
708,  note  8;  1  Dan.  Ch.  Pr.  (4th  Saxton  vs.  Stowell,  11  Paige  Ch. 
Am.   Ed.)    626,   note  6.  526,  5  Law.  Ed.  222;   Cummins  vs. 

2  1  Dan.  Ch.  Pr.  (4th  Am.  Ed.)  Bennett,  8  Paige  Ch.  79,  4  Law.  Ed. 
626;  1  Beach  Mod.  Eq.  Pr.,  sees.  352;  Toledo  Tie  &  Lumber  Co.  vs. 
301,  302;  Shipman  Eq.  PI.  452;  1  Thomas,  33  W.  Va.  566,  11  S.  E. 
Bart.    Ch.   Pr.    (2nd   Ed.)    71,    259,  Rep.  37,  25  Am.  St.  Rep.  925. 

384;    Simpson  vs.  Edmiston,   23  W. 
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]aw  and  governed  by  the  same  principles,^  so  that  in  consider- 
ing this  subject  the  decisions  and  principles  relating  to  pleas  in 
abatement  in  actions  at  law,  so  far  as  applicable,  can  be  used 
and  applied  here. 
§277.     Certainty  and  strictness  required  in  pleas  in  abatement. 

There  is  no  relaxation  as  to  matter  of  form,  with  one  excep- 
tion presently  to  be  noticed,  touching  pleas  in  abatement.  The 
utmost  strictness  as  to  such  pleas  is  still  required.*  They 
should  be  precise,  certain  to  every  intent,  direct  and  positive, 
and  not  by  way  of  recital,  and  not  repugnant  or  double.'' 

The  statute  in  Virginia  "  and  West  Virginia,''  which  provides 
that  no  formal  defense  shall  be  required  in  a  plea,  and  that  it 
may  commence,  "  The  defendant  says  that,"  applies  to  pleas  in 
abatement  as  well  as  to  pleas  in  bar,^  and  is  the  only  statutory 
relaxation  as  to  the  form  of  this  kind  of  a  plea. 
§278.     Plea  in  abatement  must  give  the  defendant  a  better  writ. 

One  of  the  chief  characteristics  of  a  plea  in  abatement  is, 
and  which  serves  to  distinguish  it  from  a  plea  in  bar,  that  it 
must  not  only  show  the  error  which  the  plaintiff  has  committed, 
but  must  show  him  how  it  may  be  corrected  and  thus  furnish 
him  with  the  means  of  avoiding  the  same  mistake  in  another 
suit,  or,  in  technical  language,  it  must  give  the  plaintiff  a  better 
writ,*  and  if  the  plea  fails  to  do  this  it  is  fatally  defective." 

§279.     Time  within  which  a  plea  in  abatement  must  be  filed. 

It  is  provided  by  statute  in  the  Virginias  that  where  the  bill 

shows  on  its  face  proper  matter  for  the  jurisdiction  of  the  court, 

no  exception  for  want  of  such  jurisdiction  shall  be  allowed,  \m- 

3  1  Enc.  PI.  and  Pr.  40.  e  Code    (Va.),  Ch.  159,  sec.  3269. 

■tHorton  vs.  Towns,  6  Leigh  47;  7  Code   (W.  Va'.),  Ch,  125,  sec.  2i;. 

Rader  vs.  Adamson,  37  \Y.  Va    582,  s  Wooddell    vs.     West    Va.     Imp. 

594,  595,   16  S.  E.  Rep.  808.  Co.,  38  ^Y.  Va.  23,  17  S.  E.  Rep.  386. 

5  Guarantee    Co.    vs.    First    Nait.  » Hoffman  vs.  Beecher,  22  W.  Va. 

Bank,   95   Va.   480,   2b    S.    E.   Rep.  537;  Middleton  vs.  Pinnell,  2  Gratt. 

909;   Quarrier  vs.  Peabody  Ins.  Co.,  202;     Horton     vs.     Tovpns,     supra: 

10  W.  Va.   507.  27  Am.  Rep.  582 ;  Guarantee  Co.  vs.  First  Nat.  Bank, 

Horton  vs.  Towns,  supra;  Grayson  supra. 

vs.  Buchannon,  8S  Va.  251,  13  S.  E.  ^o  idem. 
Rep    457:   Riley  vs.   Jarvis,  43   W. 
Va.  43,  26  S.  E.  Rep.  366. 
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less  taken  by  plea  in  abatement,  and  that  no  plea  in  abatement 
shall  be  received  after  the  defendant  has  demurred/^  pleaded 
in  bar,  or  answered  to  the  bill,  nor  after  a  rule  to  plead  or  a 
decree  nisi.^^  So  that  a  plea  in  abatement  to  the  jurisdiction  of 
the  court  must  be  filed  at  the  same  rules  at  which  the  bill  is  filed 
before  the  entry  of  a  decree  nisi."  And  any  plea  of  this  char- 
acter, whether  to  the  jurisdiction  of  the  court  or  not,  must  be 
filed  at  rules,^*  and  inasmuch  as  no  plea  in  abatement  can  be 
])leaded  at  law  after  an  office  judgment  has  been  confirmed,^'*  it 
may  be  safely  said  that  in  equity  it  can  in  no  case  be  filed  after 
the  bill  has  been  taken  for  confessed,^^  unless  the  ground  for 
filing  such  plea  arose  thereafter." 

§280.     Fleas  in  abatement  and  in  bar  may  be  filed  at  the  same 
time. 

It  is  provided  by  statute  in  the  Virginias  that  a  defendant 
may  plead  in  abatement  and  in  bar  at  the  same  time,  but  the 
issue  on  the  plea  in  abatement  shall  be  tried  first.^*  But  if  a 
defendant  would  avail  himself  of  this  provision  of  the  statute 
he  must  file  his  pleas  at  rules  before  his  right  to  plead  in  abate- 
ment is  lost.^^ 


11  The  use  of  the  word  "  de-  breeht  vs.  Marling,  29  W.  Va.  765, 
murred "  does  not  appear  in  the  2  S.  E.  Rep.  827 ;  Carey  vs.  Burrows, 
West  Virginia  statute,  and  its  in-  20  W.  Va.  571,  43  Am.  Rep.  790; 
sertion  in  the  Virginia  statute  is  Abell  vs.  Ins.  Co.,  20  W.  Va.  400; 
not  necessary,  as  a  demurrer  goes  to  Hinton  vs.  Ballard,  3  W.  Va.  586. 
the  merits  of  the  case,  and  after  is  Delaplain  vs.  Armstrong,  21  W. 
a  plea  to  the  merits  of  the  cause,  Va.  211. 

the  defendant  was  always  precluded  is  The  reason  for  this  statement 

from   a   resort  to   a   plea   in  abate-  is,  that  after  a  decree  pro  confesso, 

ment.      See   Simpson   vs.   Edmiston,  a  plea  should  not  be  received  which 

23  W.   Va.  675;   Wells  vs.  Hughes,  does  not  offer  a  defense  to  the  mer- 

89  Va.  543,  16  S.  E.  Rep.  689.  its  of  the  cause. 

12  Code  (Va.),  Ch.  159,  sec.  3260;  n  Bradley  vs.  Welsh,  1  Munf.  284. 
Code    (W.   Va.).,    Ch.    125,    sec.    16.           is  Code   (Va.),  Ch.  159,  sec.  3264; 

13  1  Bart.  Ch.  Pr.    (2nd  Ed.)    71,  Code    (W.  Va.),  Ch.   125,  sec.  21. 
259,  385.  "  Delaplain  vs.  Armstrong,  21  W. 

14  Flesher  vs.  Hassler,  supra;  Ro-  Va.  211. 
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§281.     Flea  puis  darrein  continuance. 

An  office  judgment  cannot  be  set  aside  by  a  plea  in  abate- 
ment/" and  hence,  by  analogy,  a  decree  pro  confesso  at  rules, 
unless  it  arose  puis  darrein  continuance.^^  This  plea  introduces 
matter  of  defense  that  has  arisen  since  the  last  continuance," 
and  it  should  be  filed  at  the  term  next  succeeding  the  time  when 
the  matter  of  the  plea  arose,^^  but  it  cannot  be  filed  at  rules. ^* 

§282.     Classification  in  equity  of  pleas  in  abatement. 

The  classification  of  pleas  in  abatement  is  not  quite  that  which 
obtains  at  law,  and,  for  convenience  of  consideration,  they  may 
be  divided,  and  arranged  in  the  following  order : 

First. —  To  the  jurisdiction  of  the  court. 

Second. —  To  the  person,  either  of  the  plaintiff  or  defendant. 

Third.—  To  the  bill.''  '      , 

While  the  classification  in  equity  of  pleas  in  abatement  does 
not  divide  the  subject  into  as  many  distinct  heads  as  that  at 
law,  it  is  just  as  comprehensive  as  the  latter,  as  will  be  seen 
from  an  examination  of  the  authorities  cited  in  the  footnote, 
and  the  subsequent  sections  of  this  chapter.^® 

§283.     Pleas  to  the  jurisdiction  and  their  requisites. 

A  plea  to  the  jurisdiction  differs  from  all  other  pleas  of  this 
character  in  that  it  must  be  pleaded  in  person ; ''  unless  the 
defendant  be  a  corporation,  when  the  appearance  must  be  by  its 
president  '^  or  by  its  attorney.  ^^ 

In  a  plea  to  the  jurisdiction,  it  must  appear  that  there  is  an- 
other court  which  may  properly  take  cognizance  of  the  plain- 
so  Bradley  vs.  Welch,  1  Munf.  284.      vide  Hogg  PI.  and  Forms  (2nd  Ed.), 

21  Idem.  sec.  203. 

22  1  Bart.  Ch.  Pr.   (2nd  Ed.)   261.  3b  Post,  sees.  283-293. 

23  Idem.  27  Hogg  PI.  and  Forms,  sec.  204. 

24  Idem.  28  Quarrier  vs.   Peabody   Ins.   Co., 
2BShipnian  Eq.  PI.  452,  453,  454-      10  W.   Va.   507,  27  Am.  Rep.  582; 

464;  1  Dan.  Ch.  Pr.   (4th  Am.  Ed.)  Wooddell  vs.   W.  Va.   Imp.   Co.,   38 

627,    628-638;    Story   Eq.    PI.    (9th  W.  Va.  23,  17  S.  E.  Rep.  386. 

Ed.)     sees.     705,     710-748;     Puter-  29  Wooddell  vs.  W.  Va.  Imp.  Co., 

baugh,   137-139.     For  the  classifloa-  supra. 
tion  of  pleas  in  abatement  at  law, 
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tiff's  cause  and  afford  him  adequate  relief/"  and  when  filed  by 
a  corporation,  the  location  of  its  principal  office,  or  the  name 
and  residence  of  its  president  or  other  chief  officer  or  other 
person,  upon  whom  process  may  be  lawfully  served,  should  be 
set  forth  in  the  plea,^^  and  as  of  the  time  of  bringing  the  suit, 
so  as  to  give  the  plaintiff  a  better  writ/^  So,  a  plea  to  the  juris- 
diction on  the  ground  that  the  defendant  does  not  reside  in  the 
county  in  which  the  suit  has  been  brought,  and  that  the  cause 
of  action  did  not  arise  in  such  county,  must  show  where  the 
defendant  does  reside  and  also  where  the  cause  of  action  arose.''^ 
The  proper  conclusion  of  this  plea  is  whether  the  court  can  or 
will  take  further  cognizance  of  the  suit,  and  not  that  the  action 
abate  and  be  dismissed/*  And  it  may  here  be  stated  that  no 
plea  in  abatement  can  be  received  unless  it  be  verified  by  affi- 
davit, and  the  affidavit  should  be  positive  and  not  as  the  plain- 
tiff believes ;  ^^  though  in  Virginia,  it  is  said,^°  that  the  affidavit 
is  sufficient  if  it  states  that  the  affiant  believes  it  to  be  true. 
And  such  a  plea  by  a  corporation  may  be  verified  by  its  attor- 
.ney." 

§284.     When  plea  in  abatement  as  to  jurisdictional  matters  need 
not  be  filed. 

When  the  objection  to  the  suit  is  for  mere  matter  of  abate- 
ment, as  where  the  case  is  a  proper  one  for  a  court  of  equity, 
biit  not  for  the  one  in  which  the  suit  is  brought,  and  the  objec- 
tion does  not  appear  on  the  face  of  the  bill,  a  plea  in  abatement 
must  be  used.^*  But  such  a  plea  cannot  be  used  when  the  ob- 
jection goes  in  bar  of  the  claim  to  the  interposition  of  a  court  of 
equity,  and  impugns  the  right  to  sue  in  that  court  altogether.^^ 

30  Fain  vs..  Crawford,  91  Ga.  30,  202;  Guarantee  Co.  vs.  First  Nat. 
16   S.   E.  Rep.    106;   Guarantee  Co.      Bank,  supra. 

vs.  First  Nat.  Banlc,  95  Va.  480,  28  34  Quarrier  vs.   Peabody  Ins.   Co., 

S.  E.  Rep.  909.  supra. 

31  Quarrier  vs.  Peabody  Ins.  Co.,  35  Hogg  PI.  and  Forms  ( 2nd  Ed. ) 
supra;   Wooddell   vs.   W.   Va.   Imp.  sec.   201. 

Co.,  supra;  Ballard  vs.  C.  &  0.  Ry.  36  i  Bart.  Ch.  Pr.   (2nd  Ed.)   261. 

Co.,  42  W.  Va.  1,  24  S.  E.  Rep.  602.  37  Wooddell  vs.  W.  Va.  Imp.  Co., 

32  Quarries  vs.  Peabody  Ins.   Co.,      supra. 

supra.  38  1  Bart.  Ch.  Pr.   (2nd  Ed.)   259. 

33Middleton  vs.  Pinnell,  2  Gratt.  ss  Idem. 
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"  Hence  where  the  case  appears  on  the  face  of  the  bill  to  be 
proper  for  the  cognizance  of  a  court  of  law  only,  and  not  of  any 
court  of  equity,  the  statute  does  not  apply;  and  where  the  bill 
alleges  proper  matter  for  the  jurisdiction  of  a  court  of  equity 
(so  that  a  demurrer  will  not  lie),  if  it  appears  at  the  hearing, 
or  even  in  the  Appellate  Court,  that  the  allegations  are  false, 
and  that  such  matter  does  not  in  fact  exist,  the  bill  will  be  dis- 
missed for  want  of  jurisdiction."  *" 

§285.     Plea  in  abatement  to  the  person. 

The  usual  disabilities  of  persons,  laid  down  by  text  writers, 
precluding  the  institution  and  conduct  of  suits,  are  those  of  in- 
fancy, idiocy  or  lunacy,  alienage,  coverture,  bankruptcy,  or  the 
want  of  character  in  which  theT  plaintiff  sues.*^ 

As  to  infancy,  idiocy  or  lunacy  and  persons  of  weak  minds, 
"  the  law  considers  that,  by  reason  of  the  immaturity  or  im- 
becility of  their  intellects,  they  are  incapable  of  ascertaining  or 
protecting  their  own  rights,  or  of  forming  any  judgment  as  to 
the  necessity  of  applying  for  protection  or  redress  to  the 
tribunals  of  the  country,"  *'  so  that  the  suit  must  be  supported 
by  some  person  who  may  be  responsible  to  the  court  that  the  suit 
has  not  been  wantonly  or  improperly  instituted.  ^^  In  the  case 
of  an  infant  the  suit  may  be  brought  by  its  next  friend,**  and 
when  against  an  infant,  it  must  appear  by  a  guardian  ad  litem,*^ 
who  may  be  appointed  either  at  rules  or  in  court ;  *^  and  in  cases 
of  idiots,  insane  persons  or  imbeciles  the  suit  will  be  by  and  in 
the  name  of  the  committee,  if  one  has  been  appointed,*'  and  if 
no  committee  has  been  appointed,  the  suit  is  conducted  as  in 
case  of  infants.*^     With  respect  to  a  married  woman,  her  disa- 

40  Idem,  260.  *=  Idem. 

■•1  1  Beach  Mod.  Eq.  Pr.,  sec.  301 ;  46  Code    (W.   Va.),    Ch.    125,    sec. 

1  Dan.  Ch.  Pr.   (4th  Am.  Ed.)   630;  12;   Code    (Va.),   1887,  sec.   3255. 

Story  Eq.  PI.,  sec.  722.  47  Ante,  sec.  63. 

42  1   Dan.  Ch.  Pr.    (4th  Am.  Ed.)  48  Bird  vs.  Bird,  21  Gratt.  712. 
G6.  In  the  case  just  cited  in  Bird  vs. 

43  Idem.  Bird,    it   is   decided   that  where   no 

44  Ante,     sec.     53 ;     Delcourt     vs.  committee  of  a  lunatic  has  been  ap- 
Whitehouse,    92    Me.    254,    42    Atl.  pointei  or  where  the  committee  ap- 
Rep.  394.  pointed  has  been  removed,  or  a  com- 
mittee has  interests  adverse  to  the 
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bilities  have  been  so  far  removed  by  statute  that  she  no  longer 
sues  by  next  friend,  but  in  her  own  name  as  a  feme  sole,*"  and 
she  may  be  sued  in  like  manner."" 

§286.    Plea  in  abatement  to  the  person — ^further  considered. 

*  Aliens  of  friendly  powers  m^ay  maintain  suits  in  our  courts 
under  the  rule  of  international  comity/^  but  a  citizen  of  a 
country  at  war  with  the  United  States  and  residing  in  that  coun- 
try cannot  sue  in  the  courts  of  this  country,  and  such  status  is 
pleadable  in  abatement,^^  but  all  aliens  residing  here  when  war 
is  declared-  and  are  suffered  to  remain,  and  who  came  here  to 
reside  during  the  war  by  a  presumed  permission,  may  sue  in 
our  courts ;  ^^  and  when  the  plaintiff  becomes  an  alien  enemy 
after  suit  has  been  brought,  this  fact  will  not  operate  to  dismiss 
the  bill,  but  to  stay  the  proceedings  until  the  war  ends."*  But 
there  is  no  reason  or  policy  which  forbids  suit  to  be  brought 
against  an  alien  enemy  in  favor  of  a  friendly  citizen,  and  such  a 
suit  is  always  maintainable."" 

With  reference  to  alien  corporations,  both  those  of  foreign 
countries  and  of  sister  States  of  the  Union,  may  sue  in  Virginia 
and  West  Virginia,  and  the  same  is  true  of  alien  sovereigns."" 

§287.     Plea  in  abatement  to  the  person — further  considered. 

A  plea  in  abatement  alleging  a  want  of  the  character  in  which 
the  plaintiff  sues  or  the  defendant  is  sued,  is  where  one  sues  or 
is  sued  as  heir  of  another,  or  a  partner,  or  as  a  corporation,  ot 
one  of  several  plaintiffs  is  a  fictitious  person,  or  was  dead  at  the 
institution  of  the  suit.  In  such  case  a  plea  showing  the  fact  is 
good."'  And  it  has  been  decided  that  an  administratrix  with 
the  will  annexed  must  be  sued  in  that  character,  and  if  sued  as 
administratrix  only,  without  the  addition  of  the  words  "  with 

lunatic,   a  suit  may  be  brought  in  es  Idem. 

the  name  of  the  lunatic,  by  his  next  ^*ldem. 

friend  approved  by  the  court.  55  Idem,  sec.  42. 

«  1  Bart.  Ch.  Pr.   (2nd  Ed.)  274;  66  l  Bart.  Ch.  Pf.  (2nd  Ed.)  147; 

Code  (W.  Va.),  Ch.  66,  sec.  13.  Toledo    Tie    and    Lumber     Co.    vs. 

50  Idem.     See  ante,  sec.  66a.  Thomas,   33   W.  Va.    566,   11   S.   E. 

61 1  Beach  Mod.  Eq.  Pr.,  sec.  41.  Rep.  37,  25  Am.  St.  Rep.  925. 

62  Idem.  67  Shipman  Eq.  PI.  457-459. 
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the  will  annexed,"  she  may  plead  it  in  abatement/*  But  in 
West  Virginia  and  Virginia  it  is  provided  by  statute "'  that  an 
allegation  in  the  pleading  that  the  plaintiffs  or  defendants,  as 
the  case  may  be,  are  partners,  or  that  the  plaintiff  or  defendant 
is  a  corporation,  cannot  be  controverted  unless  denied  by  an  affi- 
davit, and  this  statute  is  liberally  construed  by  the  courts  of 
these  States. ''° 

§288.     Fleas  in  abatement  to  tbe  bill. 

Pleas  in  abatement  to  the  bill  correspond  largely  to  pleas  in 
abatement  to  the  action  of  the  writ  at  common  law,  such  as  an- 
other action  pending,"^  that  the  action  itself  is  prematurely 
brought,  or  that  it  is  misconceived.^^ 

Pleas  in  abatement  of  this  class  are  usually  divided  as  fol- 
lows: 

1.  That  there  is  another  suit  pending  in  a  court  of  equity  for 
the  same  matter  and  substantially  between  the  same  parties. 

2.  That  there  is  a  lack  of  proper  parties  to  the  bill. 

3.  That  to  sustain  the  cause  would  produce  a  multiplicity  of 
suits. 

t.  That  the  bill  is  multifarious,  in  joining  or  confounding 
distinct  and  separate  matters  in  the  same  suit.*^ 

ISTotwithstanding  the  division,  as  here  given,  of  pleas  in  abate- 
ment of  this  class,  in  practice  their  use  is  of  rare  occurrence,  and 
with  the  exception  of  those  coming  under  divisions  1  and  3,  the 
grounds  of  objection  are  usually  apparent  upon  the  face  of  the 
bill  and  may  be  reached  by  demurrer. 

68  Hunt  vs.  Wilkinson,  2  Call  49,  Sullivan,  25  W.  Va.  427  j   Ruffner, 

1  Am.  Dee.  534.  etc.,    vs.    Hewitt,    14   W.   Va.    737; 

59  Code    (W.   Va.),   Ch.    125,    see.  Carlon  vs.  Ruffner,  12  W.  Va.  297. 
441;  Code   (Va.),  Ch.  159,  sec.  3280.  62Shipman    Eq.    PI.    460,     citing 

ooGillett  vs.  The  American  Stove  Story  Eq.  PI.,  sea  735;   Beames  PI. 

and    Hollow    Ware    Co.,    29    Gratt.  Eq.  133. 

565 ;   Bait.  &  Ohio  R.  Co.  vs.  Sher-  ei  Anderson  vs.  Pierey,  20  W.  Va. 

man,    30    Gratt.   602;    Douglass   vs.  282. 

R.  R.  Co.,  44  W.  Va.  267,  28  S.  E.  63  Shipman  Eq.  PI.  460;  Story  Eq. 

Rep.  705;  Hall  vs.  Lyons,  29  W.  Va.  PI.     (9th   Ed.),   see.   735;    1    Beach 

410,   1   S.  E.   Rep.  582;   Rutter  vs.  Mod.  Eq.  Pr.,  sec.  301. 
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§289.    Flea  in  abatement  of  the  pendency  of  another  suit. 

The  general  rule  in  equity  is  the  same  as  at  law,  and  a  plea 
of  a  former  suit  pending  will  be  good  if  it  be  in  the  same  or 
another  court  of  equity  in  the  same  jurisdiction.'*  The  pri- 
ority and  not  the  pendency  of  a  former  suit  is  what  abates  a  sec- 
ond suit,  so  that  if  both  suits  are  in  fact  commenced  at  the  same 
point  of  time  on  the  same  day,  each  may  be  pleaded  in  abate- 
ment of  the  other,  and  both  be  defeated."^  That  the  pendency 
of  a  suit  may  abate  another  subsequently  brought,  there  must  be 
a  substantial  identity  of  parties,""  and  subject-matter  of  suit,"^ 
as  well  as  the  relief  sought  by  the  different  suits."' 

The  pendency  of  an  action  in  a  foreign  jurisdiction  cannot  be 
pleaded  in  abatement  of  another  suit  commenced  in  a  domestic 
forum,  though  there  be  identity  of  parties,  of  subject-matter 
and  relief  sought,""  and  the  different  States  of  the  Union  are 
foreign  to  each  other  within  the  meaning  and  contemplation  of 
this  rule,'"  and  also  a  State  court  and  a  Federal  court  held 
in  another  State  or  district.'^  ISTor  does  the  defense  of  another 
suit  pending  apply  where  the  second  bill,  brought  by  a  different 
person,  although  for  the  same  matter  as  far  as  concerns  the 
foundation  of  the  demand,  is  for  a  different  equity ;  nor  where, 
although  the  second  suit  is  brought  by  the,  same  person  for  the 
same  purpose,  it  is  brought  in  a  different  right.'^  If  a  suit  in 
equity  and  an  action  at  law  are  pending  for  the  same  matter  be- 

8*  Mutual  L.  Ins.  Co.  vs.  Harris,  Maxey   vs.    Larkin,    2    E.  D.  Smith 

96    U.    S.    588;    Moore  vs.    Holt,   3  (N.  Y.)   540;  Pollock  vs.  Ehle,  2  E. 

Tenn.  Ch.   141;   Johnson  vs.  Bower,  D.  Smith   (N.  Y.)   541. 

4  H.  and  M.   487 ;   American  Bible  69  Conrad    vs.    Buck,    21    W.    Va. 

Soe.  vs.  Hague,  4  Edw.  Ch.   (N.  Y.)  396,  and  especially  at  p.  404. 

117,  6  Law.  Ed.  818.  fo  Humphries  vs.  Dawson,  38  Ala. 

65  Beach  vs.  Norton,  8  Conn.  71;  199;  Hatch  vs.  Spoflford,  22  Conn. 
Davis  vs.  Dunkell,  9  N.  H.  545.  496,  58  Am.  Dec.  433 ;  MeJilton  vs. 

66  Bryan  vs.  Seholl,  109  Ind.  367,  Love,  13  III.  494,  54  Am.  Deo.  449; 
10  N.  E.  Eep.  107.  Bowne  vs.   Joy,   9   Johns.    (N.    Y.) 

6T  Hyatt  vs.  Ingalls,  124  N.  Y.  93,  221,  4  Law.  Ed.  738;  Walsh  vs.  Dur- 

26  N.  E.  Eep.  285;  Bryan  vs.  Seholl,  kin    12  Id.  99,  5  Law.  Ed.  317. 

supra;  Kobinson  vs.   Allen,   85  Va.  fi  Stanton  vs.  Embrey,   93  U.   S. 

721,  11  S.  E.  Rep.  114.  548;  Mutual  L.  Ins.  Co.  vs.  Harris, 

68  Coles  vs.  Yorks,  31  Minn.  213;  supra;  Walsh  vs.  Durkin,  supra. 

Pullman    vs.    Alley,   53  N.  Y.  637;  72  1  Bart.  Ch.  Pr.  (2nd  Ed.)   392. 
Bolton   vs.    Landers,    27    Cal.    104; 
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tween  the  same  parties,  one  is  not  pleadable  in  abatement  of  the 
other."  In  such  a  case  the  proper  method  of  making  objection 
to  the  pendency  of  both  suits  for  the  same  cause,  is  by  rule  issued 
in  the  chancery  suit,  to  put  the  plaintiff  to  his  election  betweea 
the  two  suits.'*  A  submission  to  arbitration  may  be  pleaded  in 
abatement  to  a  suit  brought  with  reference  to  the  same  subject- 
matter.''' 

§290.     Plea  in  abatement  of  the  pendency  of  another  suit — fur- 
ther considered. 

In  West  Virginia,  if  a  creditor's  suit  be  pending,  and  another 
creditor  or  lienholder  bring  a  suit  on  his  claim,  he  may  be  en- 
joined and  required  to  assert  his  lien  in  the  pending  suit,'"  or 
the  court  may  make  such  order  in  the  cause  as  may  seem 
proper,"  or  the  pendency  of  the  first  suit,  under  certain  circum- 
stances, may  be  pleaded  in  bar  and  dismissal  of  the  second  suit.'* 
And  it  is  said  that  where  a  plea  is  presented  in  a  suit  in  equity 
of  the  pendency  of  another  suit  in  equity  in  the  same  court,  con- 
cerning the  same  subject  and  between  the  same  parties,  it  is  not 
error  to  reject  the  plea,  consolidate  the  causes,  and  proceed  in 
them  as  if  they  were  but  one  cause." 

§291.     Plea  in  abatement  of  the  want  of  proper  parties. 

As  a  general  rule,  the  want  of  proper  parties  appears  on  the 
face  of  the  bill,  so  that  such  defect  may  be  reached  by  demurrer, 
thus  obviating  the  necessity  of  a  resort  to  a  plea  in  abatement. 
But  when  the  lack  of  proper  parties  does  not  thus  appear,  it  is 
said  that  this  defect  or  omission  in  the  bill  must  be  brought  to 
the  attention  of  the  court  by  means  of  a  plea  in  abatement,  which 

'3  Shipman  Eq.  PI.  462.  "  An  objection  to  the  proceedings 

'*  Williamson      vs.      Paxton,      18  in    a    chancery    cause,    that   another 

Gratt.  475.  chancery  suit  is  pending  in  the  same 

■fs  Riley  vs.  Joins,  43  W.  Va.  43,  court  for  the  same  cause  of  action. 

26  S.  E.  Rep.  366.  should  it  be  presented  by  a  plea  or 

70  See  vs.  Rogers,  31  W.  Va.  473,  a    motion    to    dismiss    as    a   prelim- 

475,  7  S.  E.  Rep.  436.  inary   question   and    as   an   incident 

"  Bilmeyer  vs.    Sherman,   23    W.  among  other  matters  in  an  answer 

Va.  656.  on    the   merits,   it   will    not   avail." 

'8  Hogg  Eq.  Princp.,  sec.  455.  Anderson  vs.  Piercy,  20  W.  Va.  ?'>' 

79  Moseley  vs.  Withers,  80  Va.  82. 
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must  show  who  the  omitted  parties  are,  by  name,  if  practicable, 
and,  if  not  so,  by  a  description  which  will  point  out  to  the  com- 
plainant who  the  proper  parties  are,  thus  enabling  him  to  amend 
his  bill.*"  But  so  careful  are  courts  of  equity  that  all  persons 
to  be  affected  by  the  decree  shall  be  before  the  court  that  there 
may  be  an  end  of  the  controversy,  that  a  want  of  proper  parties 
may  be  brought  to  the  attention  of  the  court  by  means  of  an  an- 
swer as  well  as  by  plea,*'  in  which  shall  be  shown  who  are  the 
necessary  parties  in  a  plain  and  explicit  manner.*^  Indeed,  it 
has  been  decided  that  it  is  immaterial  in  what  manner  it  is 
brought  to  the  attention  of  the  Court  of  Appeals  that  the  decree 
complained  of  was  rendered  in  the  absence  of  proper  parties; 
the  cause  will  be  reversed  and  remanded,  in  order  that  proper 
parties  may  be  made.*^ 

§292.     Plea  in  abatement  that  the   proceeding  would  cause   a 
multiplicity  of  suits. 

As  stated  by  a  reputable  author,*"  "  Courts  of  equity  dis- 
courage the  promotion  of  unreasonable  litigation ;  they  will  not 
permit  a  bill  to  be  brought  for  a  part  of  a  matter  only,  where  the 
whole  controversy  should  be  determined  in  one  suit,  and  the  ob- 
jection may  be  taken  by  plea.  This  is  really  the  main  ground 
of  the  objection  for  want  of  proper  parties,  the  tendency  of  such 
omission  being  to  multiply  litigation." 


soShipman  Eq.  PI.  462,  463.  112;   1  Hogan,  70.     The  defendants 

81  Robinson  vs.  Smith,  3  Paige  Ch.  can  demur  only  when  it  is  apparent 
222,  24  Am.  Dec.  212.  from   the  bill  itself  that  there  are 

82  Robinson  vs.  Smith,  supra.  other   persons    who   ought   to    have 
"Where  it  is  not  apparent  from  been  made  parties.     And  the  demur- 

the  bill  itself  that  necessary  parties  rer  should  show  who  are  the  proper 

are    omitted,    it    can   be    taken    ad-  parties."     Robinson   vs.    Smith,   su- 

vantage  of  only  by  plea  or  answer,  pra. 

showing  who  are  the  necessary  par-  ss  Gallatin    Land,    Coal    and    Oil 

ties,  and  making  the  objection  of  a  Co.  vs.   Davis,   44   W.   Va.   109,   28 

want  of  parties  in  a  plain  and  ex-  S.  E.  Rep.  747. 

plicit  manner :  2  Paige  280 ;  1  Mon-  84  Shipman  Eq.  PI.  464. 

roe's   Kent,    107;    1   A.   K.    Marsh 
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§293.     Flea  in  abatement  that  the  bill  is  multifarious. 

As  we  have  already  seen,*^  when  a  bill  is  multifarious,  this 
defect  usually  appears  on  the  face  of  the  bill  and  is  reached  by 
a  demurrer,  or  noticed  by  the  court,  sua  sponte,  at  the  hearing. 
But  if  it  does  not  so  appear  it  may  be  raised  by  plea  in  abate- 
ment.*" 

§293a.     Striking  out  or  withdrawing  plea  in  abatement  from  the 
record. 

If  a  plea  in  abatement  has  been  improperly  filed,  the  court 
may  strike  the  same  from  the  record  of  the  cause,  and  hear  the 
case  as  if  no  such  plea  had  been  filed.*'  So  a  plea  in  abatement 
in  a  chancery  suit  brought  by  one  judgment  creditor  for  himself 
and  all  other  lienor's  may  be  withdrawn  by  the  defendant  filing 
it,  and  another  defendant  cannot  avail  himself  of  it,  nor  rely  on 
its  withdrawal  as  error.** 

86  Ante,  sec.  137.  87  Simpson    vs.   Edmiston,    23   W. 

86  Shipman  Eq.  PI.  464;  Story  Eq.       Va.  675. 
PI.   (9th  Ed.),  sec.  747.  88  Foley  vs.  Riley,  43  W.  Va.  513, 

27  S.  E.  Eep.  268. 
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THE  DEMURRER. 

Sec.  294.  The  object  and  scope  of  a  demurrer. 

Sec.  295.  What  matters  are  admitted  by  a  demurrer. 

Sec.  296.  The  form  of  the  demurrer. 

Sec.  297.  Demurrer  to  a  part  of  the  bill. 

Sec.  298.  A  demurrer  ore  tenus. 

Sec.  299.  The  general  matters  which  a  demurrer  will  reach. 

Sec.  300.  Demurrer  for  want  of  jurisdiction. 

See.  301.  Demurrer  for  want  of  jurisdiction  —  further  considered. 

See.  301a.     Demurrer  for  defect  of  parties. 

Sec.  302.  Demurrer  for  want  of  interest  in  the  parties  or  any  of  them. 

See.  303.  Demurrer  because  of  incapacity  to  sue. 

Sec.  304.  Demurrer  because  of  delay  in  bringing  suit. 

See.  305.  Demurrer  because  of  multifariousness. 

Sec.  306.  Demurrer  because  of  the  Statute  of  Frauds. 

Sec,  307.  The  demurrer  because  of  want  of  equity  in  the  bill. 

Sec.  308.  Demurrer  in  cases  of  discovery. 

Sec.  309.  In  cases  of  amended  and  supplemental  bills. 

Sec.  310.  Demurrer  in  miscellaneous  cases. 

Sec.  311.  Illustrative  instances  of  the  disallowance  of  a  demurrer. 

Sec.  312.  The  issue  upon  a,  demurrer. 

Sec.  313.  When  a  demurrer  will  be  treated  as  having  been  overruled. 

Sec.  314.  What  the  court  should  do  upon  overruling  a  demurrer. 

Sec.  315.  When  a  demurrer  may  be  filed. 

See.  316.  What  to  be  done  upon  sustaining  a,  demurrer. 

See.  317.  To  what  pleadings  a  demurrer  may  not  be  filed. 

Sec.  318.  Effect  of  dismissing  bill  on  demurrer. 

§294.     The  object  and  scope  of  a  demurrer. 

The  usual  and  proper  object  of  a  demurrer  is  either  to  prevent 
a  discovery,  or  to  save  the  expense  of  a  protracted  litigation, 
by  settling  the  rights  of  the  parties  upon  a  matter  of  law  arising 
upon  the  case  made  by  the  bill,  thus  avoiding  the  delay  and 
costs  incident  to  an  answer,  plea  or  proofs.^     A  demurrer  only 

1  Western  Ins.  Co.  vs.  Eagle  Eire  ris  vs.   Thomas,    1   H.   and   M.    18; 

Ins.   Co.,   1   Paige  Ch.   284,   2  Law.  Young    vs.     Scott,     4    Eand.     416; 

Ed.    649;    Verplank    vs.    Caines,    1  Northwestern    Bank    vs.    Nelson,    1 

Johns.  Ch.  57.  1  Law.  Ed.  58;  Har-  Gratt.  126. 
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reaches,  as  is  disclosed  by  its  definition,^  such  defects  as  are  ap- 
parent on  the  face  of  the  bill,  either  because  of  matters  averred 
in  the  bill  or  omitted  in  it,  or  for  defects  in  the  frame  or  form 
of  the  bill,  or  in  the  case  made  by  it.^ 

§295.     What  matters  are  admitted  by  a  demurrer. 

A  demurrer  admits  the  truth  of  all  such  matters  contained  in 
the  bill  as  are  well  pleaded.*  'Thus,  it  admits  the  execution  of 
a  contract  set  out  in  the  bill  as  an  exhibit ;  ^  where  parties  sue 
as  heirs  that  they  are  heirs ;  °  and  where  the  law  requires  a 
notice  to  be  given  before  the  doing  of  a  particular  thing,  an 
allegation  that  the  notice,  as  required  by  statute,  was  not  given, 
is  admitted  as  true  upon  a  demurrer,'  and  all  other  allegations 
that  are  distinct  and  positive.^  But  a  demurrer  does  not  admit 
conclusions  of  law  drawn  from  facts  alleged  in  the  bill,'  nor 
the  effect  and  operation  of  the  charter  and  by-laws  of  a  corpora- 
tion,^" nor  the  construction  of  a  written  instrument  as  averred 
in  the  bill  as  against  the  construction  required  by  its  terms," 
nor  the  conclusions  or  inferences  drawn  by  the  pleader  from 

^  Ante,  see.  265.  36;  Clark  vs.  Mutual  Reserve  Fund 

=  1  Bart.  Ch.  Pr.   (2nd  Ed.)   369.  Life  Assn.,  supra. 

*  Clark  vs.  Mutual  Reserve  Fund  » American    Waterworks    Co.    vs. 

Life   Assn.,    14   App.  D.   C.    154,   43  Walker,    46   Neb.    194,   30   L.   R.  A. 

L.  R.  A.  390;  Southern  Railway  Co.  447. 

vs.  Covena,  100  Ga.  46,  40  L.  R.  A.  lo  Clark  vs.  Mutual  Reserve  Fund 

253 ;  Kankakee  &  S.  R.  Co.  vs.  Ho-  Life  Assn,  supra. 

ran,  131  111.  288,  23  N.  E.  Rep.  621;  n  Idem;  Ryan  vs.  McLane,  supra. 

Greig  vs.    Russell,    115   111.   646,   4  A  demurrer  to  a  pleading  setting 

N.  B.  Rep.  780 ;  Lawrence  vs.  Train-  out  the  instrument  sued  on  does  not 

er,  136  111.  474,  27  N.  E.  Rep.  179;  admit  that  the  construction  thereof 

Women's  Catholic  Order  vs.  Huley,  averred  is  the  true  one ;  nor  that  the 

86   111.   App.   330;    Shaw  vs.   Allen,  purpose     ascribed     to     the    parties 

184  111.  77,  56  N.  E.  Rep.  403.  thereto,  when  the  same  is  not  jus- 

5  Ryan  vs.  McLane,  91  Md.  175,  tified  by  its  language,  is  correct; 
50  L.  R.  A.  501.  nor    that    an    alleged    parol    under- 

6  Edmondson  vs.  Marshall,  6  J.  standing,  which  varies  or  contra- 
J.  Marsh  (Ky.)  448.  diets    the   instrument   is   competent 

7  1  Beach  Mod.  Eq.  Pr.,  sec.  228.  or  admissible.     Newberry  Land  Co. 

8  Campbell  vs.  Lynch,  6  W.  Va.  vs.  Newberry,  95  Va.  119,  27  S.  E. 
17;    Gardner   vs.    Landcraft,    Idem,  Rep.  899. 


THE   DEMUBBEE. 


339 


facts  alleged,  or  which  should  have  been  alleged,  in  the  bill,^^ 
nor  the  truth  of  impossible  matters  as  allegations  of  fact,^'  nor, 
where  written  documents  are  filed  with  the  bill  as  parts  of  it, 
the  allegations  of  the  bill  as,  true  and  correct  as  to  what  such 
documents  prove,  or  what  is  their  legal  effect  in  law,  but  the 
court  may  look  to  and  go  by  the  documents  themselves.^* 

§296.    The  form  of  the  demurrer. 

The  courts  and  writers  on  equity  practice  recognize  two  kinds 
of  demurrer,  general  and  special.^'*  The  former  is  used  when 
no  particular  cause  is  assigned,  except  the  usual  formulary,^' 
that  there  is  no  equity  in  the  bill,^^  and  has  always  been  suffi- 
cient when  the  bill  is  defective  in  substance,^*  and  the  latter  was 


12  Idem. 

13  Southern  Railway  Co.  vs.  Co- 
vena,  supra. 

1*  Loekhead  vs.  Berkeley  Springs, 
W.  &  I.  Co.,  40  W.  Va.  553,  21  S. 
E.  Rep.  1031. 

15  Story  Eq.  PI.  (9th  Ed.)  455; 
1  Beach  Mod.  Eq.  Pr.,  see.  231; 
Herd  vs.  Dishman,  2  H.  and  M.  600; 
Neal  vs.  Hanson,  60  Me.  86;  Peo- 
ple vs.  Holden,  91  111.  446;  Ohio, 
etc.,  R.  Co.  vs.  People,  149  111.  663, 
36  N.  E.  Rep.  989. 

16 "  The  common  form  of  a  de- 
murrer for  want  of  equity  is  as  fol- 
lows :  '  These  defendants,  by  protes- 
tation, not  confessing  all  or  any 
of  the  matters  and  things  in  the 
complainant's  bill  contained,  to  be 
true  in  such  manner  and  form  as 
the  same  are  therein  set  forth  and 
alleged,  do  demur  to  the  said  bill, 
and  for  cause  of  demurrer  show, 
th^t  the  said  complainant  has  not, 
by  his  said  bill,  made  such  a  case 
as  entitles  him,  in  a  court  of  equity, 
to  any  discovery  from  these  defend- 
ants respectively,  or  any  of  them, 
or  any  relief  against  them,  as  to 
the  matters   contained  in  the  Said 


bill,  or  any  of  such  matters,  and 
that  any  discovery  which  can  be 
made  by  these  defendants,  or  any  of 
them,  touching  the  matters  com- 
plained of  in  the  said  bill,  or  any  of 
them,  cannot  be  of  any  avail  to  the 
said  complainant  for  any  of  the  pur- 
poses for  which  a  discovery  is 
sought  against  these  defendants  by 
the  said  bill,  nor  entitle  the  said 
complainant  to  any  relief  in  this 
court,  touching  any  of  the  matters 
therein  complained  of.  Wherefore, 
and  for  divers  other  good  causes  of 
demurrer  appearing  in  the  said  bill, 
these  defendants  do  demur  thereto, 
and  they  pray  the  jugment  of  this 
honorable  court,  whether  they  shall 
be  compelled  to  make  any  further 
and  other  answer  to  the  said  bill; 
and  they  humbly  pray  to  be  dis- 
missed from  hence  with  their  rea- 
sonable costs  in  this  behalf  sus- 
tained.'" Story  Eq.  PI.  (9th  Ed.), 
sec.  483,  note  3. 

IT  Story  Eq.  PI.  (9th  Ed.),  see. 
455;  1  Beach  Mod.  Eq.  Pr.,  sec.  231. 

18  Story  Eq.  PI.  (9th  Ed.),  sec. 
455. 
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indispensable  where  the  objection  went  to  the  form  of  the  bill.^° 
In  the  absence  of  statute,  a  demurrer  will  be  treated  as  bad  if 
it  merely  states  that  the  defendant  demurs  to  the  bill.  It  must 
express  some  cause  or  ground  of  demurrer,  either  general  or 
specific.^"  In  Virginia  and  West  Virginia  special  demurrers 
going  simply  to  the  form  of  the  bill  are  no  longer  in  use,'*^  so 
that  the  form  of  demurrer  prescribed  by  statute,  containing  the 
allegation  that  the  bill  is  not  sufficient  in  law,  is  sufficient  for 
all  purposes  under  the  rules  of  equity  practice  in  these  States.^^ 
And  it  is  sufficient  if  the  record  recites  that  the  defendant 
appears  and  demurs  to  the  plaintiff's  bill,  this  being  equivalent 
to  saying  that  "  the  bill  is  not  sufficient  in  law."  ^^ 

And  a  demurrer  without  assigning  cause  or  ground,  which  is 
inserted  in  an  answer,  or,  which  simply  states  that  "  the  bill  is 
not  sufficient  in  equity  to  entitle  the  plaintiff  to  the  relief  whicli 
he  seeks,"  or  "  to  any  relief  in  a  court  of  equity,"  is  deemed 
sufficient  and  will  be  held  good  as  to  form.'^*  It  is  usual  in  the 
Virginias  to  insert  the  demurrer  in  the  answer  and  then  follow 
it  up  with  the  matters  relied  on  by  the  answer.^^ 

§297.     Demurrer  to  a  part  of  the  bill. 

When  a  general  demurrer  is  entered  to  the  whole  bill,  if  the 
plaintiff  is  entitled  to  any  relief  whatever  upon  the  facts  averred 
in  the  bill,  the  demurrer  must  be  overruled.  ^^  And  to  enable 
the  defendant  to  reach  the  matter  of  the  bill  which  is  objection- 

19  Story  Eq.  Fl.,  sec.  455;  Marsh  ^^Idem;  Cook  vs.  Dorsey,  supra; 
vs.  Marsh,  16  N.  J.  Bq.  391.  Matthews  vs.  Jenkins,  80  Va.  463. 

20  Cook  vs.  Dorsey,  38  W.  Va.  196,  2e  Stuyvesant  vs.  New  York,  11 
3  8  S.  E.  Eep.  468.  Paige  c'h.  414,  5  Law.  Ed.  182  and 

21  Cook  vs.  Dorsey,  supra;  Jones  note ;  Verplank  vs.  Caines,  1  Johns. 
vs.  Clark,  25  Gratt.  642;  Dunn  vs.  Ch.  57,  1  Law.  Ed.  58  and  note; 
Dunn,  26  Gratt.  291.  Higginbotham  vs.  Burnett,  5  Johns. 

22  Jones  vs.  Clark,  supra;  Dunn  Ch.  184,  1  Law.  Ed.  1050  and  note; 
vs.  Dunn,  supra;  Cook  vs.  Dorsey,  Wliitlock  vs.  Duffield,  2  Edw.  Ch. 
supra;  Stewart  vs.  Jackson,  8  W.  366.  6  Law.  Ed.  432:  Gay  v«i.  Skeen, 
Va.  29;  1  Bart.  Ch.  Pr.  (2nd  Ed.)  36  W.  Va.  588,  15  S.  E.  Rep.  64; 
370.  Miller  vs.  Hare,  43  W.  Va.  647,  2? 

23  Stewart    vs.    Jackson,    supra.  S.  E.  Eep.  722. 
2*  Dunn    vs.    Dunn,    siipra;    Mat- 
thews vs.  Jenkins,  supra. 
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able  and  to  test  its  sufficiency  as  a  mere  matter  of  law,  without 
answer  or  other  defense,  he  may  demur  to  different  and  dis- 
tinct parts  of  the  same  bill,^'  so  that  where  a  bill  sets  forth 
various  claims  by  distinct  and  separate  paragraphs,  and  there 
is  a  demurrer  to  the  whole  bill,  and  also  specifically  to  each  of 
the  several  claims  therein  set  up  and  a  part  of  such  claims  au- 
thorizes no  relief  in  the  suit,  the  demurrer  will  be  sustained  as 
to  all  of  those  claims  adjudged  bad  and  overruled  as  to  the  resi- 
due.^*- So,  if  several  defendants  join  in  a  demurrer,  it  may  be 
good  as  to  one  and  as  to  him  sustained,  and  bad  as  to  another, 
and  as  to  such  other  disallowed.^'  And  where  a  demurrer  is 
filed  to  a  part  of  a  bill  it  should  not  omit  to  specify  the  part 
demurred  to.'" 

§298.    A  demurrer  ore  tenus. 

When  cause  of  demurrer  has  been  assigned  in  the  demurrer, 
the  party  demurring  is  not  restricted  to  the  ground  assigned,  but 
may  assign  other  causes  at  the  hearing,  which  is  called  a  demur- 
rer ore  tenus.^'^  And  inasmuch  as  all  demurrers  are  deemed 
sufficient  in  the  Virginias,  though  they  assign  no  causes  of  de- 
murrer, in  these  States,  all  demurrers  are  practically  ore  tenus; 
though  it  is  held  that  a  demurrer  to  a  bill  for  want  of  parties 
should  properly  name  the  necessary  parties  defendant,  who 
•have  been  omitted,  so  as  to  direct  attention  to  this  defect  and 
enable  the  plaintiff  to  amend  his  bill.''^  But  to  authorize  a 
demurrer  ore  tenus  there  must  be  a  demurrer  on  the  record.'' 


27  Gay  vs.   Skeen,   supra;   Castle-  si  i  Dan.  Ch.  Pr.    (4th  Am.  Ed.) 

man  vs.  Veitch,  3  Rand.  598;  Pow-  588. 

der  Co.  vs.  Powder  Works,  98  U.  S.  32  Robinson   vs.    Dix,    18   W.   Va. 

126.  528;    Dias  vs.   Barchand,    10   Paige 

2sldem.  Ch.  445,  4  Law.  Ed.  1044. 

20  1  Bart.  Ch.  Pr.   (2nd  Ed.)  369;  33  Fletcher   Eq.   PI.   and   Pr.,   sec. 

Barstow  vs.    Smith,  Walk.    (Mich.)  202,    citing    Cooper    Eq.    PI.    112; 

394.  Story  Eq.   PI.,  sec.  464;   1  Barbour 

30  Clancy   vs.   Crane,   2  Dev.    (N.  Ch.  Pr.   109;   Durdant  vs.   Redman, 

C.)    Eq.    363;    Gray   vs.   Regan,   23  1    Vern.    78;    Hook   vs.   Dorman,    1 

Miss.  304.  Sim.  and  S.  227;   Attorney-General 

vs.  Brown,  1  Swanst.  288. 
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§299.     The  general  matters  which  a  demurrer  will  reach. 

At  all  times  bearing  in  mind  the  primordial  principle,  that 
the  defect  sought  to  be  reached  by  demurrer  must  appear  on  the 
face  of  the  bill/*  it  will  lie  in  the  following  classes  of  cases : 
(1)  Where  the  court  is  without  jurisdiction;  ^^  (2)  where  there 
is  a  defect  of  necessary  parties;  "^  (3)  where  there  is  a  want 
of  interest  in  the  parties  or  any  of  them;  ^^  (4)  for  incapacity 
to  sue;  ^^  (5)  because  of  delay  in  bringing  suit;  ^^  (6)  where 
the  bill  is  multifarious;*"  (7)  because  of  the  Statute  -of 
Frauds;"  (8)  for  want  of  equity;*^  (9)  in  cases  of  discovery;*' 
(10)  in  cases  of  amended  and  supplemental  bills.** 


3i  Harris  vs.  Thomas,  1  H.  and  M. 
18;  Coflfman  vs.  Sangston,  21  Gratt. 
263;  Griffin  vs.  Stewart,  101  Ga. 
720,  29  S.  E.  Rep.  29;  Stafford  vs. 
Hewlett,  1  Paige  Ch.  200,  2  Law. 
Ed.  616;  Davoue  vs.  Fanning,  4 
Johns.  Ch.  199,  1  Law.  Ed.  813. 

35  Alderson  vs.  Biggars,  4  H.  and 
M.  473;  Hoke  vs.  Davis,  33  W.  Va. 
485,  10  S.  E.  Rep.  820;  Childress 
vs.  Morris,  23  Gratt.  802 ;  Van  Dorn 
vs.  Lewis  County,  38  W.  Va.  267, 
18  S.  E.  Rep.  579;  Virginia  Mining 
Co.  vs.  Wilkinson,  92  Va.  98,  22  S. 
E.  Rep.  839;  Thompson  vs.  Whitta- 
ker  Iron  Co.,  41  W.  Va.  574,  23  S. 
E.  Rep.  795;  Carberry  vs.  W.  Va. 
&  P.  R.  Co.,  44  W.  Va.  260,  28  S.  E. 
Rep.  694;  Mitchell  vs.  Lenox,  2 
Paige  Ch.  280,  2  Law.  Ed.  907. 

86  Hill  vs.  Procter,  10  W.  Va. 
60;  McCoy  vs.  Allen,  16  W.  Va.  724; 
Woods  vs.  Ellis,  85  Va.  471,  7  S.  E. 
Rep.  852. 

37  Carter  vs.  Carter,  82  Va.  624; 
Lefew  vs.  Hooper,  82  Va.  746; 
Clarkson  vs.  De  Peyster,  3  Paige  Ch. 
336,  3  Law.  Ed.  178;  Morse  vs. 
Hovey,  9  Paige  Ch.  197,  4  Law.  Ed. 
665;  Keyser  vs.  Eenner,  87  Va.  249, 
12  S.  E.  Rep.  406. 

38  6  Enc.  PI.  and  Pr.  312;  1  Bart. 


Ch.  Pr.  (2nd  Ed.)  373;  1  Beach 
Mod.  Eq.  Pr.,  sees.  40,  233,  250,  251. 

39Paxton  vs.  Paxton,  38  W.  Va. 
616,  18  S.  E.  Rep.  765;  Muir  vs. 
Leake  &  W.  Orphan  House,  3  Barb 
Ch.  477,  5  Law.  Ed.  978;  Humbert 
vs.  Trinity  Church,  7  Paige  Ch.  195, 
4  Law.  Ed.  121. 

*o  Hamilton  vs.  Whitridge,  69  Am. 
Dec.  184;  Wells  vs.  Sewell's  Point 
Guano  Co.,  89  Va.  708,  17  S.  E.  Rep. 
2 ;  Hawkins  vs.  Ga.  &  A.  R.  Co.,  108 
Ga.  784,  33  S.  E.  Rep.  682. 

*i  Box  vs.  Standford,  51  Am.  Dec. 
142;  Cozina  vs.  Graham,  2  Paige 
Ch.  177,  2  Law.  Ed.  862. 

42  Bull  vs.  Stiles,  85  Am.  Dec. 
364 ;  Abernathy  vs.  Phillips,  82  Va. 
769 ;  Banks  vs.  Walker,  3  Barb.  Ch. 
438,  5  Law.  Ed.  963;  Bleeker  vs. 
Bingham,  3  Paige  Ch.  246,  3  Law. 
Ed.  138. 

*3  March  vs.  Davison,  9  Paige  Ch. 
580,  4  Law.  Ed.  823;  Kuyfers  vs. 
Reformed  Dutch  Church,  6  Paige 
Ch.  570,  3  Law.  Ed.  1106;  Living- 
ston vs.  Harris,  3  Paige  Ch.  528,  3 
Law.  Ed.  261. 

*4  Fudge  vs.  Payne'-  86  Va.  303, 
10  S.  E.  Rep.  7;  Tennant  vs.  Dunlop, 
97  Va.  234,  33  S.  E.  Rep.  620: 
Crockett  vs.  Woods,  97  Va.  391,  34 
S.  E,  Rep.  96. 
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§300.     Demurrer  for  want  of  jurisdiction. 

As  we  have  already  seen,*^  unless  the  want  of  jurisdiction 
appears  qn  the  face  of  the  bill,  the  question  of  jurisdiction  must 
be  raised  by  plea  in  abatement,  but  where  the  lack  of  j  urisdiction 
does  so  appear,  it  is  reached  by  demurrer.  But  the  objection 
thus  apparent  must  be  an  absolute  bar  to  the  jurisdiction  of  a 
court  of  equity,  one  that  impugns  the  right  to  sue  in  that  court 
altogether,*"  and  not  one  that  merely  tends  to  divert  the  proceed- 
ing to  some  other  equitable  jurisdiction,  or  to  merely  suspend 
or  abate  the  suit.*^  A  demurrer  to  the  bill  for  want  of  jurisdic- 
tion will  only  lie  whenever  it  is  clear  that,  taking  the  charges 
in  the  bill  to  be  true,  it  would  be  dismissed  at  the  hearing.'" 
That  is  it  must  appear  that  the  suit  is  one  which,  under  no  cir- 
cumstance, can  be  brought  within  the  ordinary  scope  of  a  court 
of  equity.*"  The  want  of  jurisdiction  in  a  court  of  equity,  for 
matter  apparent  on  the  face  of  the  bill,  may  be  raised  at  the 
hearing  as  well  as  by  demurrer. '^°  It  may  even  be  raised  for 
the  first  time  in  the  Court  of  Appeals,  though  no  demurrer  was 
interposed  to  the  bill.^^  The  question  of  jurisdiction  may  be 
raised  at  any  time,  and  the  court  may,  sua  sponte,  dismiss  the 
bill  for  want  of  jurisdiction,  though  the  objection  be  not  raised 
by  the  pleadings,  nor  suggested  by  the  parties.**^ 

§301.     Demurrer  for  want  of  jurisdiction — further  considered. 

As  to  what  is  proper  matter  for  the  jurisdiction  of  a  court  of 
equity  is  foreign  to  a  work  of  this  character,^'  but  it  is  well 
settled  that  wherever  the  law  affords  a  plain  and  adequate  rem- 

45  Ante,  see.  284.  9  Gratt.  379 ;  Morgan  vs.  Carson,  7 

4«  1  Bart.  Ch.  Pr.  (2nd  Ed.)  371;  Leigh  238;   Poindexter  vs.  Burwell, 

1  Dan.  Ch.  Pr.    (4th  Am.  Ed.)   549;  82  Va.  507. 

]  Beach  Mod.  Eq.  Pr.,  sec.  233.  si  Collins  vs.  Sutton,  supra;  Bos- 

47  1  Bart.  Ch.  Pr.   (2nd  Ed.)    371.  ton  Blower  Co.  vs.  Carman  Lumber 

48  1  Dan.  Ch.  Pr.    (4th  Am.  Ed.)  Co.,  94  Va.  94,  26  S.  E.  Rep.  390. 
543.  52  Boston  Blower  Co.  vs.  Carman 

49  Idem.  Lumber  Co.,  supra. 

50  Alderson  vs.  Biggars,  supra;  53  For  a  consideration  of  this  sub- 
Carherrj'  vs.  W.  Va.  &  P.  R.  Co.,  su-  jest  vide  Story's  Eq.  Jur.,  Pomeroy 
pra;  Jones  vs.  Bradshaw,  16  Gratt.  Eq.  Jur.,  Hogg  Eq.  Princp.  and 
355;  Collins  vs.  Sutton,  94  Va.  127,  other  works  of  like  character. 

26  S.  E.  Rep.  415;  Hudson  vs.  Kline, 
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edy,  equity  cannot  take  jurisdiction,  and  if  it  is  disclosed  by  the 
bill  that  such  legal  remedy  is  open  to  the  plaintiff,  a  demurrer 
will  lie  to  his  bill.'* 

§301  a.     Demurrer  for  defect  of  parties. 

Where  there  is  an  omission  of  proper  or  necessary  parties  to 
the  bill,  and  such  omission  is  apparent  from  the  bill  itself,  ad- 
vantage may  be  taken  of  such  defect  by  demurrer.^''  But  a  de- 
murrer will  not  be  sustained  on  this  ground  where  all  the  parties 
whose  rights  are  to  be  affected  by  the  decree  are  joined  in  the 
bill.''  A  defect  of  parties  may  be  availed  of  by  demurrer  ore 
tenusJ"^  A  misjoinder  of  parties,  which  usually  appears  on  the 
face  of  the  bill,  may  be  raised  by  demurrer  to  the  whole  bill,'* 
but  as  a  general  rule  only  the  defendant  improperly  joined  can 
demur  on  this  ground,''*  the  objection  then  being  treated  as  a  per- 
sonal privilege.''" 

§302.     Demurrer  for  want  of  interest  in  the  parties  or  any  of 
them. 

When  the  plaintiff  has  no  interest  in  the  subject-matter  or 
object  of  the  suit,  such  as  will  authorize  him  to  bring  the  suit, 
and  his  right  to  bring  the  suit  must  clearly  appear  from  the  bill, 
a  demurrer  will  lie  to  the  bill  on  this  ground."^  If  the  want  of 
interest  or  right  to  sue  does  not  appear  on  the  face  of  the  bill, 

5*  Hudson  vs.  Kline,  supra.  Abernathy  vs.  Phillips,  82  Va.  769 ; 

55  Harrison    vs.    Walton,    95    Va.  Tavenner    vs.    Barrett,    21    W.    Va. 

721,  30  S.  E.  Eep.  372,  64  Am.  St.  656;  Meek  vs.  Spracher,  87  Va.  162, 

Rep.  830;  National  Bank  vs.  Bates,  12  S.  E.  Rep.  397;  Vaiden  vs.  Stub- 

20  W.   Va.  210;   Robinson  vs.  Dix,  blefield,  28  Gratt.  153. 
Id.    529 ;    Lynchburg    Iron    Co.    vs.  59  Davis    vs.    Henry,    4    W.    Va. 

Tayloe,  79  Va.  671;  Clark  vs.  Long,  571;   Hopson  vs.  Harrell,   56  Miss. 

4  Rand.  451.  203;     Cherry    vs.    Monro,    2    Barb. 

sc  Swedish    Evangelical   Lutheran  Ch.  618,  5  Law.  Ed.  775;  Butts  vs. 

Church  vs.  Shivers,  16  N.  J.  Eq.  453.  Genung,   5   Paige   Ch.   256,   3   Lav?. 

STBelton  vs.  Williams,  4  Fla.  11;  Ed.  707. 
Jones   vs.   Cutwater,   55   N.   J.   Eq.  «o  Idiem. 

398 ;    Gordon   vs.    Holland,    3    Ired.  si  Crane  vs.  Deming,  7  Conn.  393 

Eq.   (N.  C.)   362.  Crawford  vs.  Gamble,  22  Fla.  487 

58  Starkey  Vs.  Carter,  92  111.  129 ;  Carter    vs.     Carter,    82     Va.     624 


THE   DEMUEEEE.  345 

the  defendant  may  show  such  fact  by  plea  or  answer/^  Thus, 
if  a  boom  is  erected  and  maintained  on  a  navigable  stream  in 
violation  of  law,  and  is  therefore  a  public  nuisance,  an  indi- 
vidual has  no  cause  of  complaint  aside  from  that  of  the  common 
public,  unless  he  suffer  a  special  and  peculiar  damage  therefrom, 
distinct  and  apart  from  the  common  injury/^  And  a  demurrer 
will  lie  against  one  or  more  joint  complainants,  when  the  other 
or  others  are  entitled  to  maintain  the  suit."* 

§303.     Demurrer  because  of  incapacity  to  sue. 

If  a  person  under  disability,  such  as  an  infant,  idiot,  lunatic, 
or  a  married  woman,  unless  it  be  a  case  in  which  she  may  prop- 
erly sue,"**  file  a  bill,  and  such  disability  appears  on  the  face  of 
it,  and  no  next  friend  or  committee  is  named  in  the  bill,  by 
whom  the  suit  must  be  brought,  the  bill  will  be  demurrable ; "" 
but  if  such  incapacity,  does  not  so  appear,  advantage  can  only 
be  taken  of  it  by  plea  in  abatement."' 

§304.     Demurrer  because  of  delay  in  bringing  suit. 

Whatever  may  have  been  the  rule  formerly,"*  it  is  now  well 
settled  in  most  jurisdictions,  that  if  there  appears  on  the  face 
of  the  bill  to  have  been  such  a  lapse  of  time  since  the  cause  of 
action  arose  and  the  bringing  of  the  suit,  as  to  preclude  a  recov- 
ery by  reason  of  the  bar  of  the  statute  of  limitations,  and  there 
is  nothing  stated  in  the  bill  to  avoid  the  effect  of  such  lapse  of 
time,  the  objection  may  be  taken  by  demurrer  as  well  as  by 
plea.""     But  the  rule  is  otherwise  in  Virginia,  and  there  it  can 

Switzer  vs.  McCulloch    76  Va.  777 ;  woman,  see  ante,  sees.  66a,  84o,  846. 

Keyser  vs.  Renner,   87  Va.  249,   12  66  i  Beach  Mod.  Eq.  Pr.,  sec.  250. 

S.   E.   Rep.   406;    Sillings  vs.  Bum-  ^t  Idem. 

gardner,    9    Gratt.    273;     Barr    vs.  es  i  Dan.  Ch.  Pr.    (4th  Am.  Ed.) 

Clayton,   29   W.   Va.   256    11   S.   E.  559. 

Rep.  899;  Coflfman  vs.  Sangston,  21  69  Jackson   vs.   Hull,    21    W.    Va. 

Gratt.  263.  601;    Bercy   vs.    Lavietta,    63    Ala. 

62Zdem.  374;   Trapnall  vs.   Burton,  24  Ark. 

63  Miller  vs.  Hare,  43  W.  Va.  647,  371;   Ilett  vs.   Collins,  103   III.   74; 

28  S.  E.  Rep.  722.  Lawrence    vs.    Rokes,    61    Me.    38; 

6*1  Bart.  Ch.  Pr.   (2nd  Ed.)   372.  Fogg  vs.   Price,   145  Mass.   513,   14 

65  As  to  what  is  said  as  to  the  in-  N.  E.   Rep.   741 ;   Archer  vs.  Jones, 

stitutioR    of    suits    by    a    married  26  Miss.  583;  Humbert  vs.  Trinity 
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only  be  availed  of  by  plea  or  answer,'"  but  the  practice  generally 
obtaining  elsewhere  is  the  better  and  the  one  more  consonant  to 
reason.  The  defense  of  laches  may  also  be  raised  by  demurrer." 
If,  however,  it  does  not  distinctly  appear  from  the  bill  that  the 
suit  is  barred  by  limitation,  a  demurrer  on  that  ground  will  be 
overruled.'"  The  defence  of  laches  may  be  relied  upon  in  the 
argument  at  the  hearing  of  the  cause,  or  raised  by  the  court  upon 
its  own  motion,  though  no  demurrer,  plea  or  answer  has  been 
filed." 

§305.     Demurrer  because  of  multifariousness. 

In  addition  to  what  has  already  been  said  as  to  this  mat- 
ter,'* we  remark  in  the  language  of  Brannon,  P.,  in  Johnson  vs. 
Sanger,'^  that  "  it  is  difficult  to  say  when  it  (multifariousness) 
applies."  And  in  the  language  of  the  same  judge  in  Oney  vs. 
Ferguson,'*  "  it  is  difficult  to  apply  the  rule  of  multifariousness 
in  practice.  The  instances  are  numerous  and  inharmonious. 
A  suit  is  not  thrown  out  of  court  for  this  fault,  except  in  a 
plain  case."  And  it  is  further  said  that  "  it  is  discouraged  by 
the  courts  where  it  would  defeat,  instead  of  promote  the  ends  of 
justice."  It  is  well  established  that  the  courts  exercise  a  wide 
discretion  in  enforcing  and  refusing  to  enforce  a  dismissal  for 
this  cause.  Where  convenience  and  the  administration  of  jus- 
tice will  be  furthered  by  disregarding  the  objection  of  multifa- 
riousness, it  may  be  done."  '* 

§306.     Demurrer  because  of  the  Statute  of  Frauds. 

If  an  agreement  which  must  be  in  writing  to  render  it  valid, 

appears  on  the  face  of  the  bill  to  be  only  a  parol  agreement,  and 

Church,  7  Paige  Ch.  195,  4  Law.  Ed.  t3  Hogg  Eq.   Prinep.,  sec.  300,  p. 

121,    and   cases   cited   in  the   note;  419. 

Jarvi.i  vs.  Martin,  45  W.  Va.  347,  ">*  Ante,  sees.  136,  137. 

31    S.    E.    Rep.    957;    Talbott    vs.  7549   w.  Va.  405.  38  S.  E.  Rep. 

Woodford,  48  W.  Va.  449,  37  S.  E.  645. 

Rep.  580.  76  41  W.  Va.  570.  23  S.  E.  Rep. 

70  Hubble  vs.  Poff,  98  Va.  646,  37  710. 

S,  E.  Rep.  277.  77  Brannon,    P.,    in  Johnson    vs. 

71  Fogg    vs.    Price,    supra;    Hogg  Sanger,  citing  1  Barf.  Ch.  Pr.  27"2. 
Eq.  Prinep.,  sec.  300.  78  Brannon,    P.,    in  Johnson    V3. 

72  1  Beach  Mod.  Eq.  Pr.,  sec.  257.  Sanger,  supra. 
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nothing  is  shown  in  the  bill  to  take  the  case  out  of  the  operation 
of  the  statute,  the  defendant  may  demur.'"  The  effect  in  such 
a  case,  is  to  admit  the  parol  agreement  and  claim  the  benefit  of 
the  statute.""  If  the  bill  merely  states  that  an  agreement  was 
made  between  the  parties,  on  a  demurrer  to  it,  the  contract  will 
be  presumed  to  have  been  reduced  to  writing  and  signed  by  the 
parties  or  their  agents,  where  the  law  requires  the  contract  to  be 
in  writing  in  order  to  render  it  valid.*^  It  is  necessary,  as  a 
rule,  to  rely  upon  this  defense  by  plea  or  answer,  as  it  is  seldom 
that  the  bill  discloses  everything  necessary  for  the  defense.*^ 

§307.     The  demurrer  because  of  want  of  equity  in  the  bill. 

It  is  said  that  where  one  seeks  to  obtain  by  his  bill  an  unfair 
advantage  or  is  guilty  of  fraud,  or  where  he  does  not  show  that 
he  has  done  something  which  should  be  done  as  a  condition  to 
the  relief  prayed,  or  where  his  claim  is  unlawful  or  against  pub- 
lic policy,  a  demurrer  will  lie.^' 

§308.     Demurrer  in  cases  of  discovery. 

If  a  party  files  a  bill  seeking  a  discovery,  and  an  answer  to 
the  matter  sought  would  subject  the  defendant  to  pains,  penal- 
ties, forfeitures  or  punishment,  or  if  it  would  probably  subject 
him  to  pains,  penalties,  forfeitures  or  punishment  f*  or  if  in  con- 
science the  defendant's  right  concerning  the  matter  to  which  the 

79  Beadle  vs.   Seat,   102  Ala.  532,  ningham  vs.  Cunningham,  46  W.  Va. 

15  So.  Rep.  243;   Harper  vs.  Camp-  1.  32  S.  E.  Rep.  998. 

bell,  102  Ala.  342,  14  So.  Rep.  650;  83  1  Bart.  Ch.  Pr.   (2nd  Ed.)   374, 

Clifford  vs.   Heald,   141   Mass.    322,  citing  Story  Eq.  PI.,  sees.   505-507. 

6  N.  E.  Rep.  227;   Cozine  vs.  Gra-  See  and  examine  Jones  vs.  Roberts, 

ham,  2  Paige  Ch.   177,  2  Law.  Ed.  6  Call.  187,  203-4;  Kelly  vs.  Jones, 

863  and  note;  Champliu  vs.  Pariah,  2  Call.  204;  Lipscomb  vs.  Winston, 

11   Paige  Ch.  405,  5  Law.  Ed.  179  1  H.  and  M.  454;  Haydon  vs.  Good, 

and  note.  4  H.  and  M.  450;  Kerr  vs.  Kerr,  84 

so  1  Beach  Mod.  Eq.  Pr.  sec.  260.  Va.  154,  5  S.  E.  Rep.  89;  Parker  vs. 

81  Cozine  vs.  Graham,  supra;  Carter,  4  Munf.  273,  6  Am.  Pec 
Champlin  vs.  Parish,  supra.  513;  Smith  vs.  Marks,  2  Rand.  440, 

82  1  Dan.  Ch.  Pr.  (4th  Am.  Ed.)  84  Northwestern  Bank  vs.  Nelson, 
561;  Fleming  vs.  Holt,  12  W.  Va.  1  Gratt.  108;  Poindexter  vs.  Davis, 
14.S:  Birtlett  vs,  McAllister,  33  W.  6  Gratt.  481. 

Va.   738,   11   S.  E.   Rep.   220;    Cun- 
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discovery  sought  relates,  is  equal  to  that  of  the  plaintiff ;  *°  or  an 
answer  to  the  bill  would  violate  professional  confidence ;  *°  that 
the  discovery  in  aid  of  an  action  at  law  is  not  material  to  the 
trial  of  the  issue  at  law;  *'  that  the  matter  called  for  relates  to 
the  defendant's  title  and  not  the  plaintiff's ;  **  that  it  may  be 
prejudicial  to  the  rights  of  a  third  party  who  has  an  interest  in 
the  discovery ;  ^*  or  that  it  might  be  injurious  to  public  interest,"" 
a  demurrer  in  each  of  these  cases  will  lie  to  the  bill.  A  de- 
murrer will  also  lie  to  a  bill  of  discovery  when  it  is  deficient  in 
any  of  the  essential  allegations  "^  required  in  such  a  bill.*^ 

§309.    In  cases  of  amended  and  supplemental  bills. 

It  is  said  that  a  demurrer  will  lie  to  an  amended  or  supple- 
mental bill  when  the  amendment  or  supplement  introduces  a  new 
cause  into  the  bill."^  But  if  an  original  bill  has  been  demurred 
to,  and  it  is  afterwards  amended,  and  the  demurrer  is  not  again 
interposed  to  the  bill  as  amended,  the  demurrer  to  such  original 
bill  will  be  treated  as  abandoned."* 

§310.     Demurrer  in  miscellaneous  cases. 

A  demurrer  will  lie  where  it  is  apparent  from  the  face  of  the 
bill  that  there  is  another  suit  pending  for  the  same  subject-mat- 
ter in  which  the  plaintiff  may  obtain  the  same  relief  as  by  the  bill 
demurred  to ;  "^  or  where  the  bill  seeks  nothing  further  than  the 
enforcement  of  a  legal  demand,"'^  unless  it  be  in  a  suit  upon  at- 

85  1  Bart.  Ch.  Pr.   {2nd  Ed.)  375.  93  i  Bart.  Ch.  Pr.   (2nd  Ed.)   379. 

88  Parker  vs.  Carter,  4  Munf.  273,  As    to    what   amendments   are   per- 

6  Am.  Dec.  513;   Crosby  vs.  Beiger,  missible  vide  post,  sees.  323-331. 

11  Paige  Ch.  377,  3  Law  Ed.  375,  42  »*  Browne    vs.    Mobile,    122    Ala. 

Am.  Dee.  117.  159,  25  So.  Rep.  223. 

87  Seymore  vs.  Seymore,  4  Johns.  95  i  Dan.  Ch.  Pr.  (4th  Am.  Ed.) 
Ch.  409,  1  Law.  Ed.  885;  Pryor  vs.  561.  When  the  pendency  of  another 
Adams,  1  Call.  382.  suit  does  not  appear  on  the  face  of 

88  6  Enc.  PI.  and  Pr.  778.  the  bill,  it  must  be  raised  by  plea 

89  1  Dan.  Ch.  Pr.  (4th  Am.  Ed.)  or  motion  to  dismiss.  Anderson  vs. 
581.  Piercy,    20    W.    Va.    282,    321-2;    1 

90  1  Dan.  Ch.  Pr.   {4th  Am.  Ed.)  Enc.  PI.  and  Pr.  773. 

581.  "^  Hoke  vs.  Davis,  33  W.  Va.  485, 

91  Ante,  sees.  160,  164.  10   S.   E.   Rep.   820;   Van  Dorn  vs. 

92  6  Enc.  PI.  and  Pr.  777-779.  Lewis  Co.  Ct.  38  W.  Va.  267,  18  S. 
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tadiiiient ;  ^''  or  where  the  bill  does  not  show  any  substantial 
right  of  recovery ;  °^  or  where  a  bill  is  filed  after  the  lapse  of 
twenty  years  from  the  accrual  of  the  cause  of  action,  thus  creat- 
ing the  presumption  of  the  payment  of  such  a  stale  demand,  and 
no  facts  or  circumstances  sufficient  to  rebut  such  presumption 
are  stated  in  the  bill;  ^^  or  where  the  bill  shows  that  the  judg- 
ment sought  to  be  enforced  was  rendered  in  the  name  of  the 
plaintiff  after  his  death,^"**  but  the  validity  of  a  judgment  ren- 
dered after  the  death  of  the  defendant  in  the  action  at  law  with- 
out properly  reviving  the  suit,  cannot  be  attacked  on  that  ground 
in  a  chancery  suit  to  enforce  the  lien  of  such  judgment ;  ^°^  or 
where  proof  to  sustain  the  allegations  of  the  bill  would  be  inad- 
missible ;  ^°^  or  where  the  bill  shows  on  its  face  in  a  suit  by  a 
creditor,  that  he  had  knowledge  of  the  decree  for  an  account  in 
a  creditors'  suit  in  another  or  the  same  court,  against  the  same 
parties."^ 

§311.     Illustrative  instances  of  the  disallowance  of  a  demurrer, 

A  demurrer  to  a  bill  will  not  be  sustained,  though  it  contain 
many  vague  and  irrelevant  allegations,  if,  taken  as  a  whole,  it 
states  facts  entitling  the  plaintiff  to  relief ;  ^°*  nor  will  a  general 
demurrer  be  sustained  when  the  bill  sets  forth  various  claims,  if 
any  of  the  claims  be  proper  for  the  jurisdiction  of  a  court  of 
equity ;  ^"^  nor  will  a  demurrer  be  sustained  where  the  bill  al- 
leges that  a  defendant,  who  is  in  possession  of  personal  property 
claimed  by  the  plaintiff  under  a  contract  with  the  defendant,  is 

E.  Eep.  579;   Surber  vs.  McClintie,  102  Towner   vs.    Lucas,    13    Gratt. 

10  W.  Va.  236;  Ewing  vs.  Litchfield,  705. 

91  Va.  575   22  S.  E.  Eep.  362.  loa  Saunders    vs.    Grigg,    81    Va. 

^T  Ante,  sec.   114.  506;  Kent  vs.  Cloyd,  30  Gratt.  555. 

98  Shuttlewortli  vs.  Shuttleworth,  104  Moore  vs.  Harper,  27  W.  Va. 
34  W.  Va.  170,  11  S.  E.  Rep.  714.  362;  Miller  vs.  Hare,  43  W.  Va.  647, 

99  Jarvis  vs.   Martin,   45   W.  Va.  28  S.  E.  Rep.  722. 

347,  31  S.  E.  Rep.  957.  105  Castleman  vs.  Veitch,  3  Rand. 

100  Williamson    vs.    Applebury,    1  598 ;  Gay  vs.  Skeen,  36  W.  Va.  588, 
Hen.  and  Munf.  206.  15  S.   E.  Rep.  64 ;   Eakin  vs.  Haw- 

101  King  vs.   Burdett,  28  W.  Va.  kins,  48  W.  Va.  364,  37  S.  E.  Rep. 
601.  622. 
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insolvent  and  is  fraudulently  converting  the  property  to  his  own 
use  and  asks  to  enjoin  the  defendant,  and  for  an  accounting."" 

§312.     The  issue  upon  a  demurrer. 

While  the  statute  in  Virginia '"'  and  West  Virginia  *"*  pre- 
scribes that  a  joinder  in  demurrer  shall  be,  that  the  bill  is  suffi- 
cient in  law/°°  there  would  seem  to  be  a  necessary  implication 
that  there  should  be  a  joinder  in  demurrer ;  but  such  joinder  is 
not  necessary,  as  it  is  further  provided  by  statute,'^"  that  "  when 
the  plaintiff  takes  issue  on  the  defendant's  pleading,  or  traverses 
the  same,  or  demurs,  so  that  the  defendant  is  not  let  in  to  allege 
any  new  matter,  the  plaintiff  may  without  giving  a  rule  to  re- 
join, proceed  as  if  there  were  a  similiter  or  joinder  in  de- 
murrer." This  statute,  it  seems  clear  to  us,  dispenses  with  the 
necessity  of  any  joinder  in  demurrer,  whether  at  law  or  in  daan- 
cery,  so  that  the  filing  of  the  demurrer  sufficiently  raises  an 
issue  as  to  the  sufficiency  of  the  bill,  and  no  joinder  in  the  de- 
murrer is  necessary.^^'  However,  Holt,  J.,  in  Hays  vs.  Heath- 
erly,^^'  says  that  after  a  demurrer  to  a  bill  has  been  overruled 
and  a  day  given  in  which  to  answer  the  bill,  and  instead  of  an- 
swering it,  the  defendant  demurs  a  second  time  to  the  bill,  that 
the  error  is  waived  by  the  plaintiff  by  his  joinder  in  such  second 
demurrer.  But  this  does  not  argue  the  necessity  of  such 
joinder,  to  enable  the  court  to  dispose  of  the  demurrer. 

§313.    When  a  demurrer  will  be  treated  as  having  been  overruled. 

If  the  record  recites  that  a  demurrer  has  been  filed,  as  we 
have  seen,^^'  this  is  sufficient  to  answer  the  purpose  of  the  law ; 
and  if  a  demurrer  has  actually  been  filed,  and  the  court  disposes 

106  Brakeley  vs.  Tuttle,  3  W.  Va.  concerned,     Jones     vs.     Clarke,     25 
86.  Gratt.  642 ;  Mathews  vs.  Jenkins,  80 

107  Code  (Va.)  1887,  Ch.  159,  sec.  Va.  463,  the  joinder  must  necessari- 
3271.  ly  so  apply. 

108  Code  (W.  Va.)  1899,  Ch.  125,  no  Code  (Va.)  Ch.  159,  sec.  3268; 
sec.  28.                                                          Code  (W.  Va.)  Ch.  125,  sec.  25. 

100  The   statute  does  not  use  the  m  See  what  is  said  in  sec.  313. 

word  "  bill,"  but  as  this  law  is  con-  112  36  W.  Va.  613.  15  S.  E.  Rep. 

strued  to  apply  to  bills  in  equity,  so  223. 
far  as  the  form  of  the  demurrer  is  ns  Ante,  sec.  296. 
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of  the  case  or  renders  a  decree,  and  no  notice  is  taken  of  the  dis- 
position of  the  demurrer,  it  will  be  treated  as  having  been  thus 
overruled  by  the  court ;  ^^*  so  that  this  ruling  of  the  court  will 
be  treated  as  if  predicated  upon  its  formal  action  upon  the  de- 
murrer.^^"  • 

§314.    What  the  court  should  do  upon  overruling  a  demurrer. 

When  the  court  overrules  a  demurrer  to  the  bill,  there  must  be 
in  West  Virginia  a  rule  upon  the  defendant  to  answer  the  bill, 
before  any  decree  can  be  taken  affording  the  plaintiff  relief 
against  him,^^°  unless  such  rule  be  waived,^^^  and  the  rule  should 
fix  a  day  within  or  on  which  the  answer  should  be  filed,^^'  and  if 
no  day  upon  which  to  answer  the  bill  be  specified  in  the  order 
awarding  the  rule,  no  decree  on  the  merits  can  be  entered  on  a 
subsequent  day  of  the  term,  if  no  answer  has  been  filed,^^"  unless 
it  be  a  mere  order  of  reference  or  some  other  decree  or  order 
which  does  not  decide  anything  in  the  cause.^^"  If  the  time 
fixed  by  the  court  on  which  the  answer  is  to  be  filed,  is  insuffi- 
cient to  enable  the  demurrant  to  prepare  and  file  his  answer,  the 
fact  should  be  brought  to  the  court's  attention  by  motion  or  pe- 
tition to  extend  the  rule,  supported  by  affidavit,  giving  the  rea- 
sons therefor,^  ^^  else  the  the  action  of  the  court  fixing  the  time 
for  filing  the  answer  cannot  be  reviewed  on  appeal.'^^  The  rule 
to  answer  need  not  be  served  upon  the  defendant/^^ 

In  Virginia  a  rule  to  answer  upon  overruling  a  demurrer  does 
not  seem  to  obtain,  so  far  as  to  make  it  essential  to  the  entry  of 
a  decree,  but  the  court  cannot  deprive  the  defendant  of  his  abso 

"4  Mathews   vs.   Jenkins,   80   Va.  ht  Mitchell  vs.  Evans,  29  W.  Va. 

463;    Hinehman  vs.   Ballard,    7   W.  S69. 

Va.  171 ;  Fluharty  vs.  Mills,  49  W.  "s  Peck  vs.  Chambers,  8  W.   Va. 

Va.  446,  38  S.  E.  Rep.  521;  Smith  210. 

vs.  Profitt,  82  Va.  832;   Fugate  vs.  us  Moore  vs.   Smith,   26   W.   Va. 

.Moore,  86  Va.  1045.   11   S.  E.  Rep.  379. 

1063;  Miller  vs.  Miller,  92  Va.  196,  120  Foley   vs.    Ruley,    43   W.   Va. 

23  S.  E.  Rep.  232;  Miller  vs.  Black  51-3,  27  S.  E.  Rep.  268. 

Rock  Springs  Imp.  Co.,  99  Va.  747,  121  Weinberg   vs.    Rempe,    15    W. 

40  S.  E.  Rep.  27.  Va.  829. 

115  Idem.  122  Weinberg  vs.  Rempe,  supra. 

11 »  Nichols  vs.  Heirs  of  Nichols,  8  123  Hays  vs.  Heatherly,  36  W.  Va-. 

W.  Va.  174.  613,  15  S.  E.  Rep.  223. 
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lute  right  to  file  his  answer  at  any  time  before  a  final  decree, 
and  should  generally  give  him  time  to  prepare  and  file  his  an- 
swer.^"* But  the  trial  of  the  cause  is  not  to  be  delayed  simply 
to  enable  the  defendant  to  file  his  answer,  without  showing  good 
cause  therefor.^'"  And  when  a  demurrer  is  overruled,  lie  de- 
fendant may,  at  the  discretion  of  tiie  court,  be  required  to  an- 
swer the  bill  forthwith,  and  in  default  thereof,  the  bill  may  be 
taken  for  confessed,  and  the  matter  thereof  decreed;  or  the 
plaintiff  may  have  an  attachment  against  such  defendant,  or  an 
order  for  him  to  be  brought  in  to  answer  interrogatories.^^' 
When  a  demurrer  has  been  filed  to  a  bill  and  overruled,  there 
cannot  properly  be  any  other  demurrer  filed  to  such  bill.^''' 

§315.     When  a  demurrer  may  be  filed. 

Inasmuch  as  a  defendant  may  demur  to  a  bill  and  answer  it  at 
the  same  time,^^'  and  may  answer  at  any  time  before  final  de- 
cree,^''°  it  follows  that  a  demurrer  may  be  entered  at  any  time 
before  final  decree.^^''  If,  however,  an  answer  has  been  fi  ed  it 
is  too  late  to  demur,^^^  unless  the  answer  is  withdravsm  by  leave 
of  the  court  to  enable  the  defendant  to  demur,^^^  and  it  is  within 
the  discretion  of  the  court  to  allow  the  defendant  to  withdraw 
his  answer  and  demur  to  the  bill,  if  there  has  been  no  unreason- 
able delay  in  making  the  motion  for  leave  to  withdraw  the  an- 


§316.     What  to  be  done  upon  sustaining  a  demurrer. 

If  a  demurrer  to  a  bill  is  sustained  and  it  appears  to  the  court 
that  the  defect  reached  by  the  demurrer  can  be  remedied  by 
amendment,  the  court  ought  not  to  dismiss  the  bill,  but  should 

'24  Reynolds  vs.  The  Bank  of  Vir-  128  Bassett     vs.     Cunningham,     7 

ginia,   6   Gratt.    174;    Northwestern  Leigh  402. 

Bank    vs.    Nelson,     1    Gratt.     108;  12s  Post,  sec.  420. 

Brent    vs.    Washington,     18    Gratt.  lao  Rossett  vs.  Greer,  3  W.  Va.  1. 

526 ;   Sutton  vs.  Gatewood,  6  Munf .  isi  6  Enc.  PI.  and  Pr.  424. 

398;  Elder  vs.  Harris,  76  Va.  187.  "2  Idem. 

126  1  Bart.  Ch.  Pr.  (2nd  Ed.)  405.  iss  Weisiger     vs.     Richmond     Ice 

126  Idem,  404.  Mach.    Co.,    90    Va.    795,    20   S.   E. 

127  Hays  vs.  Heatherly,  supra.  Rep.  361. 
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give  the  plaintiff  leave  to  amend  his  bill/'*'  and  this  is  the  usual 
and  proper  course.^'^ 

If  a  demurrer  to  the  ■whole -bill  is  sustained  and  the  bill  is  not 
susceptible  of  amendment,  the  ease  is  thereby  ended ;  ^''  and 
"  when  the  demurrer  is  sustained  as  to  one  or  more  defendants, 
or  against  one  or  more  plaintiffs,  their  names  will  be  stricken 
from  the  record,  and  the  case  will  be  dismissed  as  to  them."  ^'' 

§317.     To  what  pleadings  a  demurrer  may  not  be  filed. 

That  a  bill  has  not  been  regularly  filed  or  that  it  is  illegible, 
caonot  be  raised  on  demurrer,  but  only  by  motion  to  strike  from 
the  docket  or  files ;  ^'*  nor  that  a  bill  contains  surplusage,  irrele- 
vant, scandalous  or  impertinent  matter,  as  these  objections"  must 
be  availed  of  by  way  of  exceptions  to  the  bill.^^"  And  a  de- 
murrer to  an  answer  is  not  recognized  in  chancery  practice.^*" 
Neither  can  a  demurrer  be  filed  to  a  plea  in  chancery,^*^  as  may 
be  done  at  law.'^*^ 

The  proper  mode  of  testing  the  sufficiency  of  a  plea  in  equity 
.practice  is  to  set  it  down  for  argument,^*^  which  may  be  done  by 
motion  or  petition.^** 

i34Eexroad  vs.  Wells,  13  W.  Va.  135  Jameson  vs.  Shields,   3   Gratt. 

at  p.  820.                                              ,  5;  Stewart  vs.  Jackson,  8  W.  Va.  31. 

"  When  the  name  of  a  plaintiff  in  ise  i  Bart.  Ch.  Pr.  (2nd  Ed.)  380. 

a   suit  in  equity  is   not   stated  in  137  i  Bart.  Ch.  Pr.  (2nd  Ed.)  380. 

the  bill,  as  required  by  the  chancery  lasiOrvis    vs.    Cole,    14    111.    App. 

practice    before    the    Code    of    this  283;    Downer    vs.    Staines,    4    Wis. 

State  took  effect,  or  as  authorized  372. 

by  the  Code,  and  the  defendant  de-  iss  Pae.  E.  Co.  of  Mo.  vs.  Mo.  Pac. 

murs   and   answers,   and  the  court,  R.  Co.,  Ill  U.  S.  522;   1  Dan.  Ch. 

without  other  action  on  the  demur-  Pr.  401. 

rer,  decrees  in  favor  of  the  plaintiff,  i*o  Copeland  vs.  McCue,  5  W.  Va. 

this  court  reverses  the  decree.     But  264. 

when    the   plaintiff,   by  the    allega-  i^i  Barrett  vs.  McAllister,  35  W. 

tions  and  proof,  shows  that  he  is  en-  Va.  at  p.  115. 

titled  to  relief,  this  court  remands  i^a  Mantz  vs.  Hendley,  2  Hen.  and 
the  cause  to  the  Circuit  Court  with  Muuf.  308. 
leave  to  the  plaintiff  to  amend  his  "3  16  Enc.  PI.  and  Pr.-  618. 
bill.     If  he  fails  to  amend,  the  Cir-  i'i4  Idem,  618,  note  3  and  author- 
cult   Court   will    dismiss   the   bill."  ities  cited. 
Houston   vs.    McCluney,    8    W.   Va. 
136. 


354  EQUITY    PEOCEDUEE. 

But  if  the  plaintiff  demurs  to  the  plea  instead  of  setting  it 
down  for  argument,  the  demurrer  will  be  regarded  as  the  equiv- 
alent of  the  proper  course,  and  while  this  is  an  irregularity  it 
will  be  regarded  as  one  of  form.^*^ 

While  a  demurrer  to  an  answer  intended  to  be  mainly  respon- 
sive to  the  bill  is  not  proper,  if  the  answer  be  in  the  nature  of  a 
cross-bill  setting  up  a  claim  to  affirmative  relief,  the  sufficiency 
of  the  part  relating  to  affirmative  relief  may  be  tested  by  de-- 
murrer,"°  as  the  rules  governing  such  an  answer  are  practically 
the  same  as  those  which  apply  to  an  ordinary  cross-bill.^*^ 

§318.     Effect  of  dismissing  bill  on  demarrer. 

When  a  bill  is  dismissed  upon  a  demurrer  filed  to  it,  the  de- 
cree of  dismissal  is  conclusive  of  every  matter  pertaining  to  the 
subject-matter  of  the  suit,  whether  specially  stated  in  the  bill 
or  not,  if  it  be  clear  that  such  matter  was  necessarily  in  contro- 
versy in  the  suit  and  was  decided  in  it,^**  but  otherwise  not.^*' 
And  this  is  so,  though  there  be  several  defendants  to  the  bill, 
and  the  demurrer  be  filed  by  one  of  them,^^°  where  the  defense 
raised  by  the  demurrer  is  not  personal  to  the  demurrant. ^'^^ 

1*5  Idem,  619.  iia  Poole  vs.  Dilworth,  26  W.  Va. 

148  That  a  demurrer  will  lie  to  a  583 ;   Harrison  vs.   Walton,   95   Va. 

cross-bill,  and  the  grounds  of  such  721,  30  S.  E.  Rep.  372. 

demurrer,  see  ante,  see.  202  i*9  Poole  vs.  Dilworth.  supra. 

1*^  McMullen    vs.    Eagen,    21    W.  iso  Harrison  vs.  Walton,  supra. 

Va.  233.  161  Idem. 
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Sec.  346.  How  the  application  to  amend  an  answer  may  be  made. 

See.  347.  How  amendments  to  an  answer  made. 

Sec.  348.  The  amendment  of  replications. 

Sec.  349.  The  right  to  amend  a  decree. 

Sec.  350.  Amendment  of  the  decree  because  of  clerical  errors  therein. 

See.  351.  As  to  the  amendment  of  a  consent-decree. 

§319.     Definition  of  amendment. 

The  primary  meaning  of  the  word  "  amend,"  according  to  the 
lexicographers/  is  to  make  better,  or  to  change  from  bad  to  the 
better,  and  in  a  legal  sense  the  word  amendment  denotes  the  cor- 
rection of  an  error  in  any  process,  pleading  or  proceeding,  at 
law  or  in  equity.^ 

§320.     When  an  amendment  may  be  made. 

It  is  provided  by  statute  in  Virginia  and  West  Virginia,?  that 
the  plaintiff  may,  of  right,  amend  his  bill  before  the  defendant's 
appearance,*  and  which  may  be  done  by  common  order,''  and 
after  such  appearance  by  leave  of  court,"  if  substantial  justice 
will  be  promoted  by  the  proposed  amendment.''  If  a  demurrer 
is  sustained  to  a  bill,  which  is  merely  defective  in  its  allegations, 
it  is  error  to  refuse  leave  to  amend,  where  cause  for  relief  can 
be  shovsm.  by  any  proper  amendment  of  the  bill.*  And  if  an 
amendment  is  made  without  leave  of  court,  and  the  rausc  has 

1  Webster  Diet. ;  Worcester,  iteration  of  a  cardinal  principle  or 
Diet. ;  Johnson,  Diet.  doctrine    of    equity   practice.     \^  el- 

2  Black,  Law.  Diet.  66,  citing  3  ton  vs.  Hutton,  9  W.  Va.  339; 
Bl.  Com.  407,  448;  1  Tidd.  Pr.  696.  Shonk     vs.     Knight,     12     W.     Va. 

3  Code  (Va.)  1887,  Ch.  159,  sec.  667;  Mitchell  vs.  Chancellor,  14 
3253;  Code  (W.  Va.)  1899,  Ch.  125,  W.  Va.  22;  1  Dan.  Ch.  Pr.  409  et 
sec.  12.  seq;   Hall   vs.   Fisher,   3   Barb.   Ch. 

4  Bill  vs.  Schilling,  39  W.  Va.  637,  5  Law.  Ed.  1039;  Burlew  vs. 
108,  S.  E.  Rep.  514.  Quarrier,   16  W.  Va.   108;   Bill  vs. 

6  Holland    et   ux   vs.    Trotter,   22  Schilling,  supra;  Campbell  vs.  Pow- 

Gratt.  139.  ers,    139    111.    128,    28    N.    E.    Rep. 

0  Holland  vs.  Trotter,  supra.  1062;  1  Dan.  Ch.  Pr.  (4th  Am.  Ed.) 

^  It  is  expressly  provided  by  stat-  401,  note  8. 

ute  in  West  Virginia  (Code  Ch.  125,  8  Norris   vs.    Lemen,    28    W.   Va. 

sec.   12),  that  after  appearance  by  336;  Cecil  vs.  Lamb,  25  W.  Va.  288; 

the    defendant,    substantial    justice  McKay  vs.  McKay,  28  W.  Va.  514; 

must  be  promoted  by  the  proposed  Morgan  vs.  Morgan,  42  W.  Va.  542, 

amendment.     But  this   is   only   an  26  S.  E.  Rep.  294. 
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reached  such  a  stage  as  to  make  it  proper  to  obtain  permission 
of  the  court  to  amend,  it  will  be  allowed  to  stand  in  a  case  where 
it  would  be  error  to  refuse  to  permit  an  amendment  to  be  filed.  ° 

§321.    Discretion  of  the  court  as  to  amending  the  bill. 

The  right  to  amend  after  appearance,  though  substantial  jus- 
tice will  be  promoted  by  the  proposed  amendment,  is  a  matter 
resting  in  the  sound  discretion  of  the  court,^"  the  judge  of  which 
must  determine  whether  substantial  justice  will  be  promoted  by 
the  amendment,  ^^  and  if  the  right  to  amend  has  been  denied,  it 
must  affivmatively  appear  that  the  court  erred  in  the  exercise  of 
its  discreuon,  otherwise  the  action  of  the  court  refusing  permis- 
sion to  an-  end  will  not  be  disturbed.^^ 


9  Miller  w  Perry,  38  Iowa,  301. 

10  Bill  vs.  Schilling,  supra;  Bel- 
ton  vs.  Ap)^.rson,  26  Gratt.  207; 
Western  M.  &  M.  Co.  vs.  Va.  Canuel 
Coal  Co.,  10  W.  Va.  250. 

11  Bill  vs.  Schilling,  supra;  West- 
ern M.  &  M.  Oo.  vs.  Va.  Cannel  Coal 
Co.,  supra. 

12  Bill  vs.  Schilling,  supra. 

We  have  no  where  seen  a  better 
statement  of  the  practice  in  equity 
with  respect  to  the  amendment  of 
pleadings  than  is  to  be  found  in  the 
opinion  of  Mr.  Justice  Harlan  in 
Hardin  vs.  Boyd,  113  U.  S.  756,  5 
Sup.  Ct.  771,  28  Law.  Ed.  1141: 
"  In  reference  to  amendments  of 
equity  pleadings,  the  courts  have 
found  it  impracticable  to  lay  down 
a  rule  that  would  govern  in  all  cas- 
es. Their  allowance  must,  at  every 
stage  of  the  cause,  rest  in  the  dis- 
cretion of  the  court;  and  that  dis- 
cretion must  depend  largely  on  the 
special  circumstances  of  each  case. 
It  may  be  said,  generally,  that,  in 
passing  upon  an  application  to 
amend,  the  ends  of  justice  should 
never  be  sacrificed  to  mere  form,  or 
by  too  rigid  adherence  to  technical 
rules  of  practice.    Undoubtedly,  great 


caution  should  be  exercised  where  the 
application  comes  after  the  litiga- 
tion has  continued  for  some  time,  or 
when  the  granting  of  it  would  cause 
serious  inconvenience  or  expense 
to  the  opposite  side.  And  an  amend- 
ment should  rarely,  if  ever,  be  per- 
mitted where  it  would  materially 
change  the  very  substance  of  the 
case  made  by  the  bill,  and  to  which 
the  parties  have  directed  their 
proofs." 

See  also  Western  M.  &  M.  Co.  vs. 
Va.  Cannel  Coal  Co.,  supra. 

The  discretion  mentioned  in  the 
text  is  not  an  arbitrary  one,  but  as 
to  its  nature  and  extent,  falls  with- 
in the  definition  of  the  word  as  giv- 
en by  Burks,  J.,  in  Harris  vs.  Har- 
ris, 31  Gratt.  at  p.  16:  "The  exer- 
cise of  discretionary  power  by  a 
judge  to  whom  it  is  confided 
is  always  more  or  less  em- 
barrassing, and  what  is  said 
by  an  English  writer,  speaking 
of  the  British  constitution  and  jur- 
isprudence, applies  as  well  to  ours, 
that  it  is  a  principle  consonant  to 
the  spirit  of  our  constitution  and 
which  mav  be  traced  as  pervading 
the  whole  body  of  our  jurisprudence, 
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§322.    At  what  stage  of  the  cause  a  bill  may  be  amended. 

If  the  defect  in  the  bill  be  curable  by  any  proper  amend- 
ment, it  may  be  amended  after  a  demurrer  has  been  sustained 
to  the  bill/^  after  an  answer,^*  or  plea  ^^  has  been  filed  thereto, 
after  the  depositions  have  been  taken  in  the  cause/*  but  if  new 
parties  are  made  to  the  bill  the  depositions  previously  taken 
cannot  be  read  as  to  them.^'  So  the  bill  may  be  amended  at  the 
hearing/*  and  such  amendment  may  go  to  the  extent  of  conform- 
ing the  bill  to  the  case  made  by  the  proof,  if  the  proposed  amend- 
ment does  not  make  a  new  case  from  that  shown  by  the  original 
bill.^°  And  an  amendment  is  proper  upon  the  reversal  of  a  de- 
cree after  the  cause  has  been  remanded  by  an  Appellate  Court  for 
further  proceedings  to  be  had  in  the  cause,  when  an  amendment 
would  not  be  inconsistent  with  specific  directions  given  by  the 
Appellate  Court,  or  when  the  cause  is  remanded  generally.^"  In 
short,  the  bill  may  be  amended  at  any  time  before  final  decree. 


that  optima  est  lex  quae  minimum 
relinquit  arbitrio  judicis,  optimus 
judex  qui  minimum,  sibi  —  that 
system  of  law  is  best  which  confides 
as  little  as  possible  to  the  discretion 
of  the  judge  —  that  judge  is  the 
best  who  relies  as  little  as  possible 
on  his  own  opinion.  Broom's  Leg. 
Max.  84.  Discretio  est  discernere 
per  legem  quid  sit  justum,  says  My 
Lord  Coke,  4  Ins.  41,  and  'discre- 
tion,' says  Lord  Mansfield,  '  when 
applied  to  a  court  of  justice,  means 
sound  discretion  guided  by  law.  It 
must  be  governed  by  rule;  it  must 
not  be  arbitrary,  vague  and  fanciful, 
but  legal  and  regular.'  Rex  vs. 
Wilkes,  2  Burr.  R.,  25,  39.  It  is  not 
an  unlimited  power,  but  in  all  cases, 
where  by  law,  whether  statute  or 
common  law,  a  subject  is  referred  to 
the  discretion  of  the  court,  that 
must  be  regarded  as  a  sound  discre- 
tion, to  be  exercised  according  to  the 
circumstances  of  each  particular 
case.'' 
13  Morrison   vs.    Householder,    79 


Va.  627;  Fudge  vs.  Payne,  86  Va. 
303,  10  S.  E.  Rep.  7;  Hays  vs. 
Heatherly,  36  W.  Va.  613,  15  S.  E. 
Rep.  223;  Hiller  vs.  Cotton,  48 
Miss.  593;  Williams  vs.  County 
Court,  26  W.  Va.  488. 

1*  Smith  vs.  Smith,  4  Rand.  95 
Jennings  vs.  Spring,  Bailey  Eq.  (S 
Car.)  18T;  1  Dan.  Ch.  Pr.  535 
Story  Eq.  PI.  (10th  Ed.)  885 
Adams  vs.  Phillips,  75  Ala.  461 
Belton  vs.  Apperson,  26  Gratt.  207 

15  Mosby  vs.  Withers,  80  Va.  82 

1  Dan.  Ch.  Pr.  524;  Wharton  vs. 
Lowery,  2  Dall.    (U.  S.)   364. 

16  Mason  vs.  Bari,  33  111.  194. 

17  1  Dan.  Cli.  Pr.  (4th  Am.  Ed.) 
294  and  note;  State  vs.  Nashvilla 
Sav.  Bank,  16  Lea  (Tenn.)  111. 

18  1  Dan.  Ch.  Pr.  (6th  Am.  Ed.) 
417;  Thomas  vs.  Gain,  35  Mich.  155, 
24  Am.  Rep.  535 ;  Doonan  vs.  Glynn, 
26  W.  Va.  225. 

19  Doonan  vs.  Glynn,  26  W.  Va. 
225 ;  Lamb  vs.  Cecil,  25  W.  Va.  288. 

20  Sillings  vs.  Bumgardner,  9 
Gratt.   273;    Welton  vs.   Hutton,   9 
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in  the  sound  discretion  of  the  court,  if  the  ends  of  justice  de- 
mand it.^' 

§323.     The  extent  to  which  the  bill  may  be  amended. 

If  the  bill  be  defective  as  to  the  proper  or  necessary  parties,^^ 
or  in  its  prayer  for  relief/^  or  in  the  statement  of  some  fact  or 
circumstance  connected  with  the  substance  of  the  bill,  but  not 
forming  tlie  substance  itself,^*  or  it  becomes  necessary  to  put  in 
issue  new  matter  to  meet  allegations  in  the  answer,^^  or  to  ex- 


W.  Va.  339;  Norris  vs.  Lemen,  28 
W.  Va.  336 ;  Shorthill  vs.  Ferguson, 
47  Iowa  284;  Parker  vs.  Shannon, 
121  111.  452,  13  N.  E.  Rep.  155. 
"  When  this  court  reverses  a  cause, 
and  remands  it  generally  without 
any  specific  directions,  amendments 
to  the  pleadings  may  be  allowed 
upon  the  reinstatement  of  the  cause 
in  the  court  below.  This  case, 
however,  was  not  remanded  general- 
ly. The  order  in  Parker  vs.  Shan- 
non, 114  111.  192,  is  as  follows: 
"The  decree  will  be  reversed,  and  the 
cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion.'' 
The  only  proceeding  which  was  con- 
sistent with  that  opinion  was  to  en- 
join the  doing  of  irreparable  injury 
until  the  question  of  title  could  be 
tried  and  determined  in  a,  court  of 
law.  Where  a  certain  mode  of  pro- 
ceeding is  marked  out  in  the  opin- 
ion, and  the  direction  to  proceed 
consistently  therewith,  any  other 
mode  of  preceding  is  excluded. 
Hook  vs.  Rieheson,  115  111.  431,  5 
N.  E.  Rep.  98;  Gage  vs.  Bailey,  119 
111.  539,  9  N.  E.  Rep.  199."  Parker 
vs.  Shannon,  supra. 

21  Puterbaugh  Ch.  PI.  and  Pr, 
(3rd  Ed.)    197. 

"A  bill  for  specific  performance 
of  a  contract  for  the  conveyance  of 
land  may  be  amended,  by  correct- 
ing the  description  of  the  land,  after 
the   cause  has   been   submitted   for 


final  hearing."  Rhea  vs.  Puryear, 
26  Ark.  344. 

22  Holland  vs.  Trotter,  22  Gratt. 
136;  Mosby  vs.  Withers,  80  Va. 
82;  Jameson  vs.  Deshields,  3  Gratt. 

4,  13;  Stephenson  vs.  Tavenners,  9 
Gratt.  398;  Welton  vs.  Hutton,  9 
W.  Va.  339 ;  Mitchell  vs.  Chancellor, 
14  W.  Va.  22;  Burlew  vs.  Quarrier, 
16  W.  Va.  108;  McKay  vs.  McKay, 
28  W.  Va.  514. 

23  Helton  vs.  Apperson,  26  Gratt. 
207;  Parrill  vs.  McKinley,  9  Gratt. 
1,  58  Am.  Dec.  212. 

24  Helton  vs.  Apperson,  supra; 
Baker  vs.  Baker,  3  Munf .  222 ;  Wel- 
ton vs.  Hutton,  supra;  Shonk  vs. 
Knight,  12  W.  Va.  667;  Burlew  vs. 
Quarrier,  supra. 

If  a  bill  in  chancery  sets  out  sev- 
eral claims  for  equitable  relief,  some 
of  which  are  inequitable,  and  others 
deficient  for  want  of  sufficient  alle- 
gations, on  demurrer  thereto  the 
bill,  should  be  dismissed  as  to  the 
inequitable  claims,  and  allowed  to 
be  amended  as  to  such  as  are  appar- 
ently equitable,  but  defectively  stat- 
ed. Morgan  vs.  Morgan,  42  W.  Va. 
542,  26  S.  E.  Rep.  294. 

25  Pettyjohn  vs.  Bunson  (Va.),  22 

5.  E.  Rep.  508,  citing  Shields  vs. 
Burrows,  17  How.  (U.  S.)  130.  See 
also  Johnson  vs.  Johnson,  5  Ala.  90; 
Furnam  vs.  North,  4  Baxter  (Tenn.) 
296. 


360  EQUITY    PEOCEDUEE. 

plain  or  avoid  the  effect  of  matters  set  up  by  way  of  defense  in 
a  plea  or  answer,^"*  an  amendment,  if  not  always,  is  usually  per- 
mitted.^' So  where  suit  has  been  prematurely  brought  on  an 
inchoate  right  which  matures  into  a  perfect  cause  of  action  pend- 
ing the  suit,  the  bill  may  be  amended  so  as  to  bring  to  the  court's 
attention  the  plaintiff's  completed  right.^*  But  while  great  lib- 
erality has  been  manifested  by  the  courts  in  modern  times  in  per- 
mitting amendments  to  pleadings,'^"  there  is  complete  unanimity 
of  opinion  that  no  amendment  can.  be  made  to  a  bill  so  as  to 
make  an  entirely  new  cause  of  action/"  Nor  will  the  courts 
permit  an  amendment  which  will  render  the  bill  demurrable,  if 
the  proposed  amendment  should  be  made.^^  Nor  will  the  court 
permit  an  amendment  where  the  record  does  not  disclose  that 
any  amendment  improving  the  bill  may  be  made ;  ^^  as  for  in- 
stance when  the  bill  shows  a  case  wherein  there  can  be  no  relief 
to  a  guilty  plaintiff  because  it  is  based  on  or  grows  out  of  a 
conveyance  fraudulent  as  to  creditors/^  Nor  as  to  facts 
and  circumstances  known  to  plaintiff  at  the  time  of  filing 
the  original  bill,  unless  some  good  excuse  is  offered  therefor, 
but  the  courts  manifest  great  liberality  in  the  acceptance  of 
excuses  as  sufficient  in  matters  of  this  sort/*  Xor  will  an 
amendment  be  permitted  where  the  court  has  no  jurisdiction 
of  the  parties  or  subject-matter  of  the  suit  at  the  time  of  the 
bringing  of  the  suit/^  So  where  an  original  bill  does  not  waive 
respondent's  oath  to  the  answer,  and  his  answer  under  oath  is 

26  Jolly    vs.    Carter,    2    Edw.    Ch.  W.  Va.  754,  24  S.  E.  Rep.  596;  Ed- 

(N.  Y.)   209,  6  Law.  Ed.  372;  Whit-  gell  vs.  Smith,  50  W.  Va.  349,  40  S. 

ney  vs.  Belden,  1  Edw.  Ch.    (N.  Y.)  E.  Rep.  402. 

386,   6,  Law.   Ed.   182;   Johnson  vs.  3i  Linn  vs.  Fatten,  10  \Y.  Va.  187  ; 

Johnson,   supra;   Brooks  vs.   Spann,  Shaffer  vs.  Fetty,  30  W.  Va.  248,  4 

63  Miss.  198;  Muneh  vs.  Strabel,  37  S.  E.  Rep.  27S;  Curtis  vs.  Leantl,  11 

Mich.   166;   Holland  vs.  Trotter,  22  Paige  Ch.  386,  5  Law.  Ed.  172. 
Gratt.    136;    Horn   vs.    Clements,   8  32  pickens  vs.  Kniseley,  36  W.  Va. 

Atl.  Rep.  530.  794,   15  S.   E.   Rep.  997;    Surber  vs. 

2T  Holland  vs.  Trotter,  supra.  McClintic,   10  W.  Va.  2S6 ;   Rexroad 

28  Trotter  vs.  Nighbert,  41'  W.  Va.  vs:  Wells,  13  W.  V  a.  at  p.  820. 

800,  24  S.  E.  Rep.  627.  '    33  Edgell    vs.    Smith,    50    W.    Va. 

29  Hurt   vs.    Jones,    75    Va.    341 ;        349,  40  S.  E.  Rep.  402. 

Campbell  vs.  Powers,  sxi/pra.  34  i  Bart.  Ch.  Pr.   (2nd  Ed.)   346. 

3''  Hurt  vs.   Jones,   supra;   Petty-  36  i  Beach  Mod.  Eq.  Fr.,  sec.  165 ; 

John   vs.    Benson    (Va.),    22    S.    E.  Livey  vs.  Winton,  30  W.  Va.  554,  4 

Rep.   508;    Christian  vs.   Vance,   41  S.  E.  Rep.  451. 
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filed,  t&e  plaintiff  cannot  deprive  the  respondent  of  the  benefit 
of  his  sworn  answer  by  filing  an  amended  bill  waiving  such 
oath/*  And  inasmuch  as  new  matter  occurring  since  the  filing 
of  the  original  bill  may  be  introduced  into  the  suit  in  the  Fir- 
ginias^^''  by  way  of  amendment  or  amended  bill,^*  it  can  be  laid 
down  as  a  rule  that  when  matters  arise  since  the  bringing  of  the 
suit,  material  to  a  full  determination  of  the  rights  of  the  parties, 
they  may  be  brought  into  the  cause  by  way  of  amendment  to  the 
bill.^» 

§324.     Amendments  of  the  bill  as  to  parties. 

The  practice  in  a  court  of  equity  as  to  allowing  amend- 
ments as  to  the  parties  to  a  bill  is  very  liberal,  and  permits  the 
introduction  of  new  parties,  whether  plaintiffs  or  defendants, 
when  necessary  to  the  ends  of  justice,  or  to  prevent  further  liti- 
gation,*" except  in  the  case  of  a  bill  of  discovery  to  which  no  new 
party  plaintiff  can  be  made.*^  Thus  where  a  suit  was  brought 
by  a  guardian  in  his  own  name  to  recover  the  distributable  share 
of  an  estate  of  a  decedent  belonging  to  the  ward,  which  should 
have  been  brought  in  the  name  of  the  ward  by  his  next  friend, 
and  in  which  the  guardian's  wife  was  interested,  the  bill  was  not 
dismissed,  but  was  amended  by  joining  the  wife  and  the  ward  as 
co-plaintiffs.*^  But  a  bill  filed  by  a  sole  plaintiff  having  no  in- 
terest whatever  in  the  subject  matter  of  the  suit  cannot  be 
amended  by  the  substitution  of  a  proper  party,  but  will  be  dis- 
missed.*^    In  the  case  last  cited  in  the  footnote,  the  amendment 

s 6  Throckmorton  vs.  Throckmor-  7  S.  E.  Eep.  204;  Tennant  vs.  Dun- 
ton,  86  Va.  768,  11  S.  E.  Rep.  289.  lop,  97  Va.  234,  33  S.  E.  Rep.  620. 

37  Ante,  sec.  170.  «  Belton  vs.  Apperson,  26   Gratt. 

38  In  many  juri^ictions  yet,  facts  207;  Jameson  vs.  Deshields,  3  Gratt. 
arising  since  the  institution  of  the  4 ;  Sillings  vs.  Bumgardner,  9  Gratt. 
suit  cannot  be  introduced  by  way  of  273 ;  Stephenson  vs.  Tavenners,  9 
amendment,  but  only  by  supple-  Gratt.  398 ;  Mosby  vs.  Withers,  80 
mental  bill.  Bannon  vs.  Comegys,  69  Va.  82;  Welton  vs.  Hutton,  9  W. 
Md.  411;  Killinger  vs.  Hartman,  21  Va.  339;  Mitchell  vs.  Chancellor,  su- 
Neb.  297,  31  N.  W.  Rep.  918;   Bir-  pro. 

mingham  vs.  Lesan.  77  Me.  494,   1  411  Bart.  Ch.  Pr.    (2nd  Ed.)   345, 

Atl.  Rep.   151;   Nichols  vs.  Rogers,  citing  1  Dan.  Ch.  Pr.  401,  406. 

139  Mass.  146,  29  N.  E.  Eep.   377;  ^^  Sillings  vs.  Bumgardner,  supra. 

Wright  vs.  Frank,  61  Miss.  32.  ibidem. 
30  Hanby  vs.  Henritze,  85  Va.  177, 


362  EQUITY    FROCEDUEE. 

was  allowed  because  of  the  plaintiff's  interest  in  right  of  his 
wife.  So  that  if  a  sole  plaintiff  have  any  interest  in  the  suit 
other  persons  having  a  like  or  kindred  interest  may  be  made  co- 
plaintiffs  by  an  amendment  to  the  bill.**  Thus  where  the  origi- 
nal bill  was  filed  by  the  husband  to  enforce  a  vendors'  lien  for 
unpaid  purchase  money  by  note  payable  to  the  husband,  the  bill 
may  be  amended  by  joining  the  wife,  alleging  by  way  of  amend- 
ment, that  the  land  belonged  to  the  wife  as  her  sole  and  separate 
estate.*^  But  a  bill  which  shows  on  its  face  that  the  plaintiff 
has  before  suit  assigned  all  his  interest  in  the  matter  in  contro- 
versy, cannot  be  amended  by  inserting  the  name  of  the  assignee 
as  the  plaintiff.*" 

If  the  bill  shows  a  right  to  relief,  but  is  defective  in  parties, 
the  bill  ought  not  to  be  dismissed  without  leave  to  amend  the 
bill  in  that  regard ;  "  but  if  a  bill  shows  no  right  to  relief,  a  de- 
cree dismissing  it  will  not  be  reversed,  although  all  the  parties 
interested  in  the  subject  matter  were  not  parties  to  it.*^  So  if  a 
plaintiff  is  given  leave  to  amend  his  bill  by  the  addition  of  new 
parties  to  it,  and  he  declines  to  do  so,  and  the  bill  is  dismissed, 
the  decree  of  dismissal  will  be  afiirmed  if  there  is  a  defect  of 
parties  to  it.*"  And  a  bill  may  be  amended  by  transposing  par- 
ties from  plaintiff  to  defendant,  and  vice  versa,  if  necessary  to 
do  complete  justice  between  the  parties ;  "^  but  this  will  not  be 
allowed  to  be  done  at  the  mere  caprice  of  the  parties,^"^  or  for  the 
purpose  of  enabling  the  transposed  party  to  remove  the  cause  to 
another  and  foreign  jurisdiction.'^^  And  it  is  broadly  provided 
by  statute  in  West  Virginia,  that  "  whenever  in  any  case  a 
complete  determination  of  the  controversy  can  not  be  had  with- 

**  Belton    vs.     Apperson,    supra;  so  Burlew  vs.  Quarrier,  16  W.  Va. 

Coflfman    vs.    Langston,    21    Gratt.  108. 

263.  "  In  a  suit  by  a  trustee  to  recover 

*s  Pitts  vs.  Powledge,  56  Ala.  147.  property  belonging  to  the  cestui,  an 

*^  Keyser  vs.  Renner,  87  Va.  249,  amendment  may  be  ordered  at  the 

12  S.  E.  Rep.  406.  hearing,  striking  out  the  cestui  as 

••'  Mitchell   vs.   Chancellor,  supra.  defendant   and  making  him  a  com- 

48  Mitchell  vs.   Chancellor,  supra.  plainant.''     Elmer  vs.  Leper,  25  N. 

49  McKay  vs.  McKay,   28  W.  Va.  J.  Eq.  475. 

614.  °i  Burlew  vs. -Quarrier.  supra. 

62  Burlew  vs.  Quarrier,  supra. 


AMENDMENT.  363 

out  the  presence  of  other  parties,  the  court  may  cause  them  to  be 
made  parties  to  the  action  or  suit  by  amendment."  ^''' 

The  plaintiff  may  amend  his  bill  by  striking  out  unnecessary 
or  improper  co-plaintiffs,  or  defendants,  upon  such  terms  as  to 
costs  as  the  court,  in  the  exercise  of  a  sound  discretion,  may  im- 
pose ;  °*  or  the  plaintiff  may  dismiss  his  bill  as  to  unnecessary^ 
or  improper  defendants  upon  like  terms.'*'*  If  a  suit  should  be 
brought  by  one  or  more  persons  of  the  same  class  having  a  com- 
mon interest,  on  behalf  of  such  person  or  persons,  and  all  the 
persons  having  a  common  interest  with  the  plaintiff  or  plaintiffs, 
and  the  bill  omit  the  allegation  that  the  suit  is  so  brought,  it 
may  be  amended  so  as  to  show  that  the  suit  is  brought  by  the 
plaintiff  on  behalf  of  himself,  or  the  plaintiffs  on  behalf  of  them- 
selves and  all  other  persons  similarly  situated.  ^^  Thus,  if  one 
or  more  tax-payers  of  a  county  on  behalf  of  himself  or  them- 
selves and  all  other  tax-payers  of  the  county  subject  to  the  ille- 
gal tax  complained  of,  iile  a  bill  of  injunction  to  prevent  the  col- 
lection of  such  tax,  and  the  bill  does  not  allege  that  it  is  filed  on 
behalf  of  the  plaintiff  or  plaintiffs  and  all  other  tax-payers  sub- 
ject to  the  illegal  tax,  this  omission  of  the  bill  may  be  supplied 
by  amendment,  provided  the  character  and  objects  of  the  suit 
are  not  so  altered  by  the  amendment  as  to  make  it  essentially  a 
new  suit.°'  And  when  the  new  parties  are  brought  into  the 
case,  all  parties  should  have  liberty,  if  they  so  desire  it,  to  amend 
and  modify  the  pleadings,  so  as  to  exhibit  the  case  as  each  may 
desire  to  present  it,  consistently,  of  course,  with  the  rules  pre- 
scribing the  extent  of  amendment.^^  And  where  a  bill  has  been 
brought  by  several  plaintiffs,  which  is  treated  as  a  creditors'  bill, 
and  leave  has  been  given  to  file  an  amended  bill,  the  amended 
bill  is  not  a  departure  from  the  original  bill,  because  some  of  the 
original  plaintiffs  did  not  unite  in  it.^** 

03  Code    {W.    Va.)    Ch.    125,    sec.  56  Williams  vs.  County  Court,  26 

68.    See  also  Rutter  vs.  Sullivan,  25  W.  Va.  488. 

W.  Va.  at  p.  430.  "  Mem. 

6*1  Dan.  Ch.  Pr.   (4th  Am.  Ed.)  58  Babney  vs.   Preston,   25  Gratt. 

403,  404.  838. 

85  Idem,  301.  5n  Ewing  vs.  Ferguson,  33  Gratt. 

548. 
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If  an  answer  objects  to  the  want  of  proper  parties,  the  com- 
plainant should  amend  his  bill  before  any  further  proceedings 
are  had  in  the  cause ;  ^°  and  if  the  plaintiff  neglects  to  do  this, 
the  court  may,  at  the  hearing  permit  the  cause  to  stand  over  for 
the  purpose  of  bringing  the  proper  parties  before  the  court,  but 
if  the  plaintiff  refuse  to  do  this,  the  bill  will  be  dismissed  at 
his  cost.°^ 

§325.     Amendment  of  the  bill  as  to  its  prayer  for  relief. 

It  is  a  well  settled  principle  in  equity  procedure,  that  the 
plaintiff  may  so  amend  the  frame  and  structure  of  his  bill,  and 
accordingly  the  prayer  thereof,  as  to  ask  or  pray  for  entirely 
different  relief  than  that  called  for  by  the  original  specific 
prayer  for  relief.*^  Thus  where  a  homestead  exemption  ex- 
pires, pending  a  bill  for  sale  of  the  reversion,  the  bill  and  its 
prayer  may  be  so  amended  as  to  ask  a  sale  of  the  entire  estate.  °* 
So,  where  a  bill  contains  only  a  prayer  for  specific  relief,  and 
the  bill  authorizes  other  or  different  relief,  the  bill  may  be 
amended  by  adding  a  prayer  for  general  relief,  so  as  to  author- 
ize the  granting  of  the  relief  not  authorized  by  the  prayer  for 
specific  relief.^* 

§326.     Amendments  of  the  bill  as  to  its  statement  of  facts. 

If  the  plaintiff  shows  by  his  bill  a  case  for  equitable  relief,  but 
has  set  it  forth  so  informally,  vaguely  or  defectively,  or  omitted 
facts  that  ought  to  be  inserted,  necessary  to  the  proper  frame 
and  structure  of  the  bill,  the  courts  rarely,  if  ever,  decline  to 
permit  an  amendment  so  as  to  relieve  from  such  defects  or 
omissions.""*  This  principle  will  be  better  understood  by  illus- 
tration than  by  abstract  statement.  Thus,  where  the  bill  does 
not  show  clearly  that  the  plaintiff  has  an  interest  or  title  in  the 

eoVan    Bpp    vs.    Van    Deusen,    4  «*  McCrum   vs.    Lee,    38   W.    Va. 

Paige  Ch.  64,  25  Am.  Dee.  516;  Her-  583,  18  S.  E.  Rep.  757. 

rington  vs.  Hubbard,  1  Scammon  569,  es  i  Beach  Mod.  Eq.  Pr.,  sees.  156- 

33  Am.  Dec.  426.  160;   1  Dan.  Ch.  Pr.   (4th  Am.  Ed.) 

«i  Idem.  401  and  note  8 ;  Puterbaugh  Ch.  PI, 

esBelton    vs.    Apperson,     supra;  and   Pr.    (3rd  Ed.)    197-199;    Ship- 

Hanby  vs.  Henritze,  85  Va.  177.  man  Eq.  PI.  100,  101. 

8»  Hanby  vs.  Henritze,  supra. 
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subject-matter  of  the  suit,  it  may  be  amended  so  as  to  show  such 
interest  or  title.*"*  So  if  the  bill  in  a  suit  brought  to  set  aside 
the  sale  of  real  estate  sold  in  another  chancery  cause,  and  to  re- 
sell the  same  and  distribute  the  proceeds  of  sale  among  the  par- 
ties entitled  to  them,  fails  to  set  out  so  much  of  the  substance  of 
such  chancery  cause  and  the  decree  in  it,  as  will  fully  show  the 
character  of  such  cause  and  its  objects,  and  especially  the  parties 
interested  in  such  suit  and  sale  and  the  disposition  of  the  pro- 
ceeds, if  made  by  the  court,  so  as  to  give  the  court  definite  infor- 
mation as  to  these  matters,  leave  to  amend  the  bill  in  these  par- 
ticulars should  be  given.  "^  So  if  a  bill  in  chancery  sets  out  sev- 
eral claims,  some  of  which  are  inequitable,  and  others  deficient 
for  lack  of  sufficient  allegations,  the  bill  should  be  dismissed  as 
to  those  that  are  inequitable,  and  amended  as  to  those  that  are 
apparently  equitable."^  So,  where  a  claim  is  asserted  in  equity, 
depending  upon  a  quantum  meruit  onlj)  and  the  bill  fails  to 
state  the  claim  with  reasonable  certainty,  by  omitting  any  esti- 
mate of  its  worth  or  value,  the  bill  may  be  amended  on  motion 
made  for  the  purpose.**"  So,  if  a  bill  be  filed  for  the  specific 
execution  of  a  contract  for  the  exchange  of  lands,  and  it  appear 
during  the  progress  of  the  cause  that  the  defendant  cannot  com- 
ply with  his  contract,  the  plaintiff  may  amend  his  bill  and  ask 
for  a  rescission  of  the  contract,  and  for  such  other  relief  to  which 
he  may  be  entitled  under  the  circumstances  of  the  case.'"  So,  a 
bill  filed  to  discharge  a  mortgage  was  allowed  to  be  amended  at 
the  hearing  so  as  to  make  it  a  bill  to  redeem.'^  So,  a  bill  in  a 
suit  brought  to  establish  a  resultant  trust,  from  which  is  omitted 
an  allegation  that  a  decedent  had  made  a  will  devising  land  to 
defendant,  may  be  mended  by  the  insertion  of  such  an  allega- 
tion, though  at  the  time  suit  brought  the  will  had  not  been  pro- 
bated.'^ So,  an  amendment  to  show  that  the  court  has  jurisdic- 
tion of  the  cause  is  proper.'^     So,  a  bill  in  a  suit  for  the  specific 

66Shonk  vs.   Knight,   12   W.  Va.  'o  Parrill  vs.   McKinley,  9  Gratl. 

667.  1,  58  Am.  Dec.  212. 

67  McKay  vs.  McKay,  28  W.  Va.  7i  i  Beach  Mod.  Eq.  Pr.,  sec.  160. 
514.  '2  Moore  vs.  Moore,  60  N.  Y.   S. 

68  Morgan  vs.  Morgan,  42  W.  Va.       643,  44  App.  Div.  253. 

542,  26  S.  E.  Rep.  294.  '3  Whitaker  vs.  Dunn,   122  N.  C. 

69  Baker  vs.  Baker,  3  Munf.  222.  103,  29  S.  E.  Rep.  521. 
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performance  of  a  contract  for  the  conveyance  of  land,  may  be 
amended  so  as  to  allege  that  the  contract  provided  for  the  con- 
veyance of  a  water  right  used  on  the  land,  as  well  as 
the  conveyance  of  the  land  itself/*  So,  the  defect  of 
a  misspelled  name  of  a  party  defendant  is  cured  by  the  service 
of  process  upon  the  proper  party,  and  by  amending  the  bill  by 
inserting  in  it  the  correct  name,  which  will  be  allowed  by  the 
court.'^  So,  in  a  suit  to  enforce  a  mechanics'  lien,  the  bill 
may  be  amended  so  as  to  withdraw  a  claim  for  materials,  and 
permit  the  plaintiff  to  rely  on  a  claim  for  labor  only/'  So,  an 
amendment  to  a  bill,  explaining  complainant's  delay  and  thus 
answering  a  charge  of  laches,  upon  which  a  demurrer  to  the 
original  bill  has  been  sustained,  should  be  allowed."  So,  a  bill 
which  is  multifarious  may  be  so  amended  as  to  abandon  those 
parts  of  it  which  render  it  multifarious,  thus  removing  the  ob- 
jectionable features  of  the  bill.'* 

The  illustrations  here  given  make  it  clear  that  the  plaintiff 
will  be  permitted  to  amend  his  bill  by  adding  anything  to  it 
which  could  have  been  properly  incorporated  into  the  original 
bill.'"  Hence,  a  bill  will  not  be  dismissed  for  want  of  equity, 
only  when,  admitting  all  the  facts  apparent  on  its  face,  whether 
well  pleaded  or  not,  no  relief  can  be  afforded  the  plaintiff  by  any 
proper  amendment  which  the  theory  of  the  case  or  the  real  basis 
of  the  suit  will  authorize.''" 

§327.     When  the  court  will  not  permit  the  bill  to  be  amended. 

As  we  have  already  stated,*^  an  amended  bill  must  not  intro- 
duce another  and  different  cause  of  suit  from  that  of  the  original 

'4  Gelwicks  vs.  Todd,  24  Colo.  494,  273,   9   So.   Rep.   379 ;    Whitney  vs. 

52  Pac.  Rep.  788.  Union  R.  Co.,  11  Gray  359,  71  Am. 

75  Martin  vs.  Martin,   95  Va.  26,  Dee.  715. 

27  S.  E.  Rep.  810.  79  Henderson  vs.  Harness,  184  111. 

'6  Dodge  vs.  Hall,  168  Mass.  435,  520   56  N.  E.  Rep.  620 ;  Tennant  vs. 

47  N.  B.  Rep.  110.  Dunlop,  97  Va.  234,   33  S.  E.  Rep. 

"Lant  vs.  Manley,  21   C.   C.  A.  620. 

457,    76    Fed.    Rep.    627;    Bill    vs.  so  Brown  vs.  Mize,  119  Ala.  10,  24 

Schilling,  29  W.  Va.  108,  19  S.  E.  So.  Rep.  453;  Lamb  vs.  Cecil,  28  W. 

Rep.  514.  Va.  653. 

TSHarland    vs.    Person,    93    Ala.  si  ,4„/p    sec.  323. 
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bill.*^  The  amendment  proposed  must  not  be  a  departure  from 
the  ground  relied  on  for  relief  in  the  original  bill,*''  or  incon- 
sistent with  it.**  But  this  rule  now  under  consideration,  has 
been  so  much  intrenched  upon  in  the  different  States  of  the 
Union  including  Virginia  and  West  Virginia,®^  that  it  is  not 
now  susceptible  of  any  very  accurate  definition.^®  It  is  no  trans- 
gression of  this  rule  to  so  alter  the  frame  and  structure  of  the 
bill  as  to  obtain  an  entirely  different  relief  from  that  asked  for 
originally.*^  ISTor  is  it  any  infringement  of  this  rule  to  amend 
the  bill,  so  that  the  amendment  will  tend  to  promote  a  fair  hear- 
ing of  the  matter  in  controversy  on  which  the  suit  was  originally 
based,**  by  changing  or  modifying  its  allegations  or  adding  oth- 
ers, so  long  as  the  identity  of  the  cause  of  suit  be  not  destroyed.  *° 
And,  as  we  have  seen,""  a  bill  may  be  originally  framed  with  a 
double  aspect,  or  may  be  so  amended  as  to  be  of  that  character  f^ 
but  the  alternative  case  must  be  the  foundation  for  precisely  the 
same  relief."^ 

When  an  original  bill,  as  already  stated,'"'*  shows  a  case 
wherein  there  can  be  no  relief  because  it  is  based  on  and  grows 
out  of  a  conveyance  fraudulent  as  to  creditors,  no  amended  bill 
is  allowable  to  the  guilty  plaintiff.®^ 

82  Bird  vs.  Stout,  40  W.  Va.  43,  si  Bird  vs.  Stout,  supra;  Straugh- 
20  S.  E.  Rep.  852;  Hurt  vs.  Jones,  an  vs.  Hallwood,  30  W.  Va.  274,  7 
75  Va.  341;  Belton  va.  Apperson,  26  S.  E.  Rep.  394,  8  Am.  St.  Rep.  29; 
Gratt.  207;  Sillings  vs.  Bumgard-  Seborn  vs.  Beckwith,  supra;  Piercy 
ner,  9  Gratt.  273 ;  Coffman  vs.  Lang-  vs.  Beckett,  supra;  Verplanck  vs. 
eton,  21  Gratt,  263;  Ewing  vs.  Fer-  Mercantile  Ins.  Co.,  1  Edw.  Ch.  (N. 
guson,  33  Gratt.  548;  Shenandoah  Y.)  46,  6  Law.  Ed.  54;  Hill  vs. 
Val.  R.  Co.  vs.  Griffith,  76  Va.  913;  Hill,  53  Vt.  578. 

Hanby  vs.  Henritze,  85  Va.  177,  7  S.  ss  Burlew     vs.     Quarrier,     supra; 

E.  Rep.  204;  Piercy  vs.  Beckett,  15  Belton  vs.  Apperson,  supra. 

W.  Va.  444;  Burlaw  vs.  Quarrier,  16  8«  Belton  vs.  Apperson,  supra. 

W.  Va.  108;  Lamb  vs.  Cecil,  28  W.  »t  Idem. 

Va.  653 ;  Pickens  vs.  Knisely,  29  W.  ss  Bird  vs.  Stout,  supra. 

Va.  1;  Seborn  vs.  Beekwith,  30  W.  »^  Idem. 

Va.  774,  5  S.  E.  Rep.  450;  Christian  »o  Ante,  sec.   135. 

vs.  Vance,  41  W.  Va.  754,  24  S.  E.  »i  Piercy  vs.  Beckett,  supra. 

Rep.  597.  »2Idem. 

83  Bird  vs.  Stout,  supra;  Shenan-  92*  Ante,  sec.  327. 

doah  Val.  R.  Co.  vs.  Griffith,  supra;  93  Edgell  vs.  Smith,  50  W.  Va. 
Piercy  vs.  Beckett,  supra.  349,  40  S.  E.  Rep.  402. 
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§328.  Illustrations  showing  an  infraction  of  the  rule  forbidding 
the  introduction  of  a  new  cause  of  suit  under  the  guise 
of  an  amendment. 

In  exemplification  of  the  principle  announced  in  the  next  pre- 
ceding section,  we  deem  it  practical  to  give  here  a  few  decisions 
of  the  courts  in  which  the  rule  under  discussion  has  been  applied 
and  the  right  of  amendment  denied.  Thus,  the  plaintiff  G.  at- 
taches certain  shares  of  the  S.  V.  E..  Co.  stock,  owned  by  the  C. 
I.  Co.  Later  the  plaintiff  files  an  amended  bill  for  himself  and 
other  creditors  of  the  C.  I.  Co.,  averring  that  as  a  corporation  it 
had  been  dissolved  by  the  sale  of  its  franchises  under  execution, 
and  that  first  mortgage  bonds  of  the  S.  V.  K.  Co.  had  been  as- 
signed to  the  C.  I.  Co.,  and  by  it  transferred  to  the  P.  R.  Co.,  and 
praying  that  the  latter  company  be  made  a  party  and  be  required 
to  disclose  what  amount  of  said  bonds  it  held,  and  from  whom 
they  were  acquired,  and  to  maintain  or  relinquish  its  claim  to 
such  bonds.  Afterwards  those  creditors  also  filed  a  petition  alleg- 
ing that  the  C.  I.  Co.  had  been  dissolved  by  reason  of  its  insolv- 
ency and  the  sale  of  its  charter  rights  under  executions,  and  ask- 
ing that  the  assets  of  that  company  be  subjected  to  the  payment 
fro  rata  of  the  claims  of  all  its  creditors.  On  demurrer  it  was 
held  that  the  amended  bill  and  petition  made  a  new  case  and  an 
unallowable  departure  from  the  original  bill."*  So  a  bill  filed  to 
enforce  the  lien  of  a  trust  deed  given  to  secure  the  payment  of  the 
note  of  one  person,  which  is  shown  to  have  been  paid,  cannot  be 
so  amended  as  to  allege  the  liability  of  a  third  party  by  reason  of 
such  third  party  giving  his  note  in  lieu  of  the  other  note  so 
shown  to  have  been  paid.*^  So,  a  bill  filed  in  a  suit  brought  to 
ascertain  the  interest  of  a  married  woman  in  certain  land  under 
a  particular  deed  and  subject  it  by  the  sale  thereof,  to  the  pay- 
ment of  a  debt,  secured  by  trust  deed,  by  the  enforcement  of 
such  trust,  after  such  interest  is  ascertained,  cannot  be  amended, 
upon  the  trust  deed  being  declared  a  nullity,  so  as  to  ask  that 
the  rents  of  the  land  be  applied  to  the  payment  of  such  debt,  as 
such  proposed  amendment  would  be  a  departure  from  the  origi- 

04  Shenandoah    Val.    R.    Co.    vs.  85  Piercy  vs.  Beckett,  supra. 

Griffith,  76  W.  Va.  913. 
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nal  bill.°°  So,  in  a  suit  to  remove  a  cloud  upon  the  title  of  real 
estate  alleged  to  have  been  purchased  from  a  commissioner  of 
school  lands  and  averring  that  a  third  party,  the  principal  de- 
fendant, had  obtained  a  deed  from  such  commissioner  for  the 
same  land  by  means  of  fraudulent  representations,  the  bill  can- 
not be  amended  so  as  to  abandon  the  charge  of  fraud  and  allege 
an  agreement  with  the  defendant  whereby  he  was  to  have  a  deed 
for  the  land  by  paying  the  purchase  money  and  five  dollars,  but 
at  the  time  of  such  agreement,  a  mutual  mistake  was  made  as 
to  where  the  land  was  situated,  it  not  being  the  land  defendant 
wanted,  nor  that  plaintiff  intended  him  to  have,  and  ask  for  this 
reason  that  such  mistake  be  corrected  and  the  deed  canceled."^ 
So,  in  a  suit  brought  to  establish  a  resultant  trust,  the  bill  can- 
not be  amended  so  as  to  allow  the  plaintiff  to  assert  title  as  an 
heir  at  law  and  bring  the  other  heirs  in  as  co-plaintiffs.^^  And 
in  a  suit  for  a  divorce  the  bill  cannot  be  amended  so  as  to  ask  for 
an  annulment  of  the  marriage.'.^  So  also,  in  a  suit  brought  by 
a  citizen  and  tax-payer  of  a  district  of  a  county  on  behalf  of  him- 
self and  all  other  citizens  and  tax-payers  of  the  district  similarly 
affected  by  such  illegal  tax,  against  the  county  court  of  such 
county  and  against  the  constables  of  such  district,  to  enjoin  the 
collection  and  disbursement  of  an  illegal  tax  (in  the  ease  cited 
in  the  footnote'  a  dog  tax)  the  bill  cannot  be  amended  so  as  to 
make  it  by  a  citizen  and  tax-payer  of  such  county  on  behalf  of 
himself  and  all  other  citizens  and  tax-payers  of  the  county  simi- 
larly affected  as  plaintiffs  against  the  county  court  and  the  con- 
stables of  such  county,  as  this  would  make  a  new  and  different 
suit.^""  And  a  bill  alleging  a  partnership  and  praying  for  a 
dissolution  and  the  appointment  of  a  receiver  and  an  accounting 

86  Pickens  vs.  Knisely  supra.     It  or  under  a  voluntary  lien  properly 

will  be  observed  that  this  decision  created  thereon, 

was   rendered   under  an  act   of  the  9'  Christian  vs.  Vance,  41  W.  Va. 

Legislature     only     permitting     the  754,  24  S.  E.  Rep.  596. 

rents  and  profits  of  a  married  wo-  98  Marshall  vs.  Olds,  86  Ala.  296, 

man's  separate  real  estate  to  be  ap-  5  So.  Rep.  506. 

plied  to  the  payment  of  her  debts,  99  Schafberg     vs.     Schafberg,     52 

aside  from  her  personality,  not  al-  Mich.  437..  18  N.  W.  Rep.  202. 

lowing   the   crops   of   it   to   be   dis-  loo  Williams  vs.  County  Court,  26 

turbed,  except  for  purchase  money,  W.  Va.  488,  53  Am.  Rep.  94. 
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and  for  general  relief  cannot,  where  a  partnership  is  found  not 
to  exist,  be  amended  so  as  to  give  complainant  relief  on  the 
ground  that  an  incomplete  state  of  negotiations  for  a  partnership 
existed.'" 

§329.  Illustrations  showing  no  departure  from  the  rule  forbid- 
ding the  introduction  of  a  new  cause  of  suit  under  the 
guise  of  an  amendment. 

When  a  trust  creditor  and  a  trustee,  to  whom  the  property  had 
been  turned  over  by  a  trust  debtor  to  sell,  file  a  bill  of  injunction 
to  restrain  a  third  party  from  wrongfully  removing  the  property 
out  of  the  State,  but  do  not  pray  for  general  relief,  such  general 
prayer,  in  order  to  obtain  the  proper  relief,  may  be  added  by 
way  of  amendment;  and  the  bill  may  be  further  amended,  as 
may  be  proper,  by  alleging  new  facts,  and  making  new  parties 
defendant,  showing  the  necessity  for  taking  accounts  and  for  the 
aid  of  the  court  to  enable  the  trustee  to  safely  and  properly  dis- 
charge his  duties,  adding  a  prayer  for  the  taking  of  such  ac- 
counts and  for  the  aid  of  the  court  in  administering  the  trust.'^"^ 
So  where  a  bill  has  been  filed  for  the  specific  perfonnance  of  a 
contract  for  the  exchange  of  lands,  if  it  appear  during  the  prog- 
ress of  the  cause  that  the  defendant  cannot  comply  with  his  con- 
tract, the  plaintiff  may  amend  his  bill  and  ask  for  a  rescission  of 
the  contract,  and  for  such  other  relief,  to  which,  under  the  cir- 
cumstances, he  may  be  entitled.'"^  And  where  a  bill  has  been 
dismissed  on  demurrer,  but  leave  given  to  file  an  amended  bill, 
the  amended  bill  is  not  a  departure  from  the  original  bill,  be- 
cause some  of  the  original  plaintiffs  do  not  unite  in  it.'°*  A 
bill  seeking  the  cancellation  of  an  agreement  to  sell  land  and 

101  Storer  vs.  Harrison  (R.  I.)  35  Atl.  Rep.  959;  Mobile  Sav.  Bank  vs. 
Atl.  Rep.  676.  This  case  is  not  of-  Burk,  94  Ala.  125,  10  So.  Rep.  328. 
fieially  reported.  For  additional  il-  i»2McCrum  vs.  Lee,  38  W.  Va. 
lustrations  of  this  rule,  vide  Mon-  583,  18  S.  E.  Rep.  757. 
tague  vs.  C.  R.  &  C.  R.  Co.,  94  Ga.  "3  Parrill  vs.  MeKinley,  9  Graft. 
668,  21  S.  E.  Rep.  846;  Ogden  vs.  1,  58  Am.  Dec.  212;  Papin  vs.  Good- 
Moore,  95  Mich.  290,  54  N.  W.  Rep.  rich,  103  111.  86.  But  see  Codding- 
849;  Miles  vs.  Strong,  60  Conn.  393,  ton  vs.  Mott,  82  Am.  Dec.  258. 
22  Atl.  Rep.  959;  Nat.  Bank  Com-  lo*  Ewing  vs.  Ferguson,  33  Gratt. 
,  merce  vs.  Smith,  17  R.  I.   244,  21  548. 
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general  relief  may  be  amended  after  hearing  by  asking  that  a 
vendor's  lien  be  declared.^"^  So  in  a  suit  for  the  reformation 
and  foreclosure  of  a  mortgage,  the  bill  may  be  amended  so  as  to 
pray  for  the  reformation  and  removal  of  a  cloud  on  plaintiff's 
title  as  mortgagee.^"*  In  a  suit  for  specific  performance  of  a 
contract  of  sale,  the  bill  may  be  amended  setting  up  false  and 
fraudulent  representations,  not  disfeovered  to  be  false  until  after 
the  filing  of  the  original  bill,  and  then  ask  for  a  rescission  of  the 
contract.^"'  A  bill  filed  to  enforce  an  express  trust  may  be  so 
amended  as  to  show,  from  the  allegations  made  by  the  amend- 
ment, an  implied  trust. ^°*  So  a  bill  filed  for  a  divorce  a  mensa 
et  ihoro,  may  be  amended  by  adding  a  ground  for  a  divorce  a 
vinculo  matrimonii.^'"'  And  a  bill  filed  to  enforce  a  legal  claim, 
which  distinctly  attacks  a  general  assignment  by  the  defendant, 
as  fratidulent  and  made  with  intent  to  delay,  hinder  and  de- 
fraud his  creditors,  and  prays  that  the  lien  of  plaintiff's  attach- 
ment be  established  and  enforced  and  for  general  relief,  may  be 
amended  by  inserting  further  allegations  of  fraud  and  conspir- 
acy in  making  the  assignment,  and  the  sale  by  the  trustee  there- 
under, and  by  the  insertion  of  an  additional  prayer  that  both  the 
assignment  and  sale  by  the  trustee  be  set  aside  and  be  declared 
fraudulent  and  void."" 

For  additional  eases  illustrating  the  matter  under  considera- 
tion see  those  cited  below.^^^ 

105  Hardin    vs.    Bond,    113    U.    S.  Miss.  577,  6  So.  Rep.  186;  Jenkins 

756.  vs.   International   Bank,   127   U.   S. 

los  Hawkins  vs.  Pearson,  96  Ala.  484,  32  Law.  Ed.   189;   Louvall  vs. 

360,  11  So.  Rep.  304.  Gridley,  70  Cal.  507,   11   Pac.   Rep. 

107  Jefferson  vs.  Kennard,  77   111.  777. 

246.  According  to  the  English  practice, 

108  Hall    vs.    Congdon,    56   N.    H.  where  a  party  has  mistaken  his  case, 
279.  and  brings  the  cause  to  a  hearing 

109  Latham  vs.  Latham,  30  Gratt.  under  such  mistake,  the  rule  is,  to 
307.  dismiss   the  bill   without   prejudice 

110  First  National  Bank  v^.  Pra-  to  a  new  bill.     But  even  there  the 

ger,  51  W.  Va.  ,  41  S.  E.  Rep.  rule  is  in  many  cases  disregarded. 

363.  Thus  in  Mayor  vs.  Dry,  2  Sim.  and 

lU  Blair  vs.   Central   City   Street  Stu.  R.  113,  the  complainant  by  his 

E.  Co.,  88  G-a.  535,  15  S.  E.  Rep.  12;  bill  sought  to  set  aside  a  deed  on  the 

Johnson  vs.  Durner,  88  Ala.  580,  7  ground  of  fraud.    The  defendant  an- 

So.  Rep.  245;  Hardie  vs.  Bulger,  66  swered  insisting  upon  the  deed;  the 
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complainant  being  satisfied  the  deed 
could  not  be  successfully  impeached, 
was  permitted  to  file  an  amended 
bill  relying  upon  it. 

In  Smith  vs.  Smith,  Cooper's  Ch. 
Cas.  141,  a  bill  for  an  account 
against  the  defendant  as  bailiflE  was 
allowed  to  be  changed  into  a  bill  for 
the  foreclosure  of  a  mortgage.  See 
the  cases  cited  in  1  Dan.  Ch.  Pr.,  p. 
408.  It  is  said  by  the  author  just 
mentioned  that  great  latitude  is  al- 
lowed to  the  plaintiff  in  making 
amendments,  and  the  court  had  gone 
to  the  extent  of  permitting  a  bill  to 
be  converted  into  an  information. 
It  has  been  held  where  a  plaintiff 
filed  a  bill  stating  an  agreement, 
and  the  defendant  by  his  answer, 
admitted  there  was  an  agreement, 
but  different  from  that  stated  by 
the  plaintiff,  that  the  plaintiff 
might  amend  his  bill  abandoning  his 
first  agreement  and  praying  for  a 
decree  according  to  that  admitted- 
by  the  defendant. 

In  the  different  states  it  is  well 
known  that  the  practice  of  courts  of 
equity  in  allowing  amendments  is 
much  more  liberal  than  in  England. 
Those  courts,  while  professing  to 
adhere  to  the  rule,  that  the  plain- 
tiff shall  not  by  his  amended  biU 
make  a  new  case,  have  allowed  so 
many  departures  from  it  that  it  is 
now  scarcely  susceptible  of  any  very 
accurate  definition. 

For  example:  In  Philhower  vs. 
Todd,  3  Stock  R.  54-312,  it  was 
held,  even  after  a  hearing  upon  a 
motion  to  dissolve  an  injunction 
and  the  delivery  of  the  court's  opin- 
ion, that  the  injunction  should  be 
dissolved  and  the  bill  dismissed,  the 
injunction  might  be  retained,  and 
the  party  permitted  to  amend  by  al- 
tering the  frame  and  the  averments 
of  his  bill. 

In  Buckley  vs.  Corse,  Saxton's  R. 


504,  the  bill  charged  that  the  plain- 
tiff had  title  to  the  premises  older 
than  the  defendant's  mortgage,  but 
that  under  the  belief  that  the  mort- 
gage was  prior  to  his  estate,  the 
plaintiff  had  agreed  to  pay  it,  and 
had  advanced  large  sums  on  that  ac- 
count. The  bill  prayed  for  an  ac- 
count of  the  moneys  thus  paid. 
Upon  the  coming  in  of  the  answer 
denying  the  allegations  of  the  bill, 
the  injunction  was  dissolved.  Aft- 
erwards the  complainant  had  leave 
to  amend  by  making  it  a  bill  to  re- 
deem the  defendant's  mortgage.  See 
Henry  vs.  Brown,  4  Halst.  Ch.  R. 
245;  Harris  vs.  Knickerbacker,  5 
Wend.  R.  638;  S.  C.  1  Paige  Ch.  R. 
209;  Bellows  vs.  Stone,  14  New 
Hamp.  R.  175;  McDougal's  Adnx'x 
vs.  Williford,  14  Geo.  R.  668;  Neale 
vs.  Neales,  9  Wall.  U.  S.  1. 

In  Anthony  vs.  Leftwich,  3  Raiid. 
238,  the  bill  was  filed  for  specillc 
execution  of  a  contract  relating  to 
land.  The  court  was  of  opinitn 
upon  the  pleadings  and  evidence,  it 
was  not  a  case  for  specific  perform  • 
ance.  It,  however,  remanded  the 
cause  to  the  Circuit  Court,  with 
leave  to  the  complainant  to  make 
new  parties,  and  claim  compensation 
for  the  improvements  he  had  made 
on  the  land. 

In  Parrill  vs.  McKinley,  9  Gratt. 
1,  the  bill  was  for  specific  perform- 
ance, and  the  plaintiff  was  permit- 
ted to  file  an  amended  bill  asking 
for  a,  rescission  of  the  contract.  If 
these  cases  do  not  show  that  the 
plaintiff  is  permitted  to  make  a  new 
case,  they  at  least  show  that  he 
may  by  his  amendment  so  alter  the 
frame  and  structvire  of  his  bill  as 
to  obtain  an  entirely  different  relief 
from  that  asked  for  originally.  This 
is  founded  upon  good  reason.  Why 
should  the  plaintiff  be  put  to  a  new 
bill    for    different    relief    upon    the 
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§330.    As  to  amending  a  sworn  bill. 

Subject  to  the  principles  already  considered,  and  to  those 
hereafter  considered/'^  a  bill  that  has  been  sworn  to  may  be 
amended  as  other  bills,  except  that  greater  caution  is  exercised 
by  the  court  in  granting  permission  to  make  the  amendment.'^' 

§331.    As  to  amending  an  injunction  bill. 

While  it  is  a  general  principle  of  equity  to  require  a  party  to 
state  his  whole  case  in  his  original  bill,  still  it  is  the  genius  of 
the  law  as  administered  in  a  court  of  equity  not  to  multiply  but 
to  put  an  end  to  litigation. ''*  So  if  an  injunction  bill  is  de- 
fective as  to  parties,  or  in  the  mistake  or  omission  of  any  fact  or 
circumstance  connected  with  the  substance  of  the  bill,  it  may 
be  amended  at  any  time,  and  in  the  manner  regulating  amend- 
ments generally  to  bills  in  equity,  as  already  discussed  under 
previous  sections  of  this  chapter.''^  But  whether  such  a  bill 
may  be  amended  at  any  time  before  appearance  as  matter  of 
right  after  the  service  of  the  writ  of  injunction,  does  not  seem 
clear  to  the  author,^'"  but  on  principle,  and  perhaps  even  on 
authority,  such  a  bill  may  be  amended  before  appearance  by  the 
defendant,  as  matter  of  right  without  leave  of  court.''''     But  the 

same   transaction   when   the   object  us  idem;  McCrum  vs.  Lee,  38  W. 

can  be  accomplished  by  an  amend-  Va.  583,  18  S.  E.  Rep.  757;  Harrison 

ment?     If  there  is  danger  that  the  vs.  Yerby,    (Ala.),   14  So.  Rep.  321; 

defendant  will  be  injuriously  affect-  Lanning    vs.    Heathy    25    N.  J.  Eq. 

ed  by  the  amendment  it  will  be  re-  425 ;   Rodgers  vs.  Rodgers,   1   Paige 

fused,  and  the  suit  will  be  eonsid-  Ch.  22,  2  Law.  ed.  701 ;   Philhower 

ered  as  pending  only  from  the  time  vs.  Todd,  11  N.  J.  Eq.  312;   Henry 

of  the  amendment.     See  Belton  vs.  vs.  Brown,  8  N.  J.  Eq.  245;  Morton 

Apperson,  26  Gratt.  207,  215  et  seq.  vs.  Grafflin,  68  Md.  545,  13  Atl.  Rep. 

112  Ante,  sees.  321,  329,  post,  sees.  341,  15  Atl.  Rep.  298;  Avery  vs.  N. 
334,  335.  Y.  Cent.  &  H.  R.  R.  Co.,  106  N.  Y. 

113  Campbell  vs.  Powers,   139   111.  142,  12  N.  E.  Rep.  619. 

128,   28  N.   E.   Rep.   1062;    1   Dan'l  ne  Parker  vs.  Grant,  1  Johns.  Ch. 

Ch.  Pr.   (4th  Am.  ed.)   401,  note  8;  (N.  Y.)   434,  1  Law.  ed.  200. 

Swift  vs.  Eckford,  6  Paige  Ch.    (N.  ii7  Hunt  vs.  Holland,  3  Paige  Ch. 

Y.)  22,  3  Law.  ed.  882.  (N.  Y.)   78,  3  Law.  ed.  65;  Renniek 

11*  Holland  vs.  Trotter,  22  Gratt.  vs.  Wilson,  6  Johns.  Ch.  81,  2  Law. 

136.  ed.  61. 
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right  to  amend  an  injunction  bill  should  be  guarded  with  great 
caution  and  only  permitted  when  the  ends  of  justice  require  it.^^* 

§332.     Effect  upon  the  injunction  of  an  amendment  to  the  bill. 

Ah  amendment  to  an  injunction  bill  relating  to  matter' al- 
ready charged  in  the  bill,  introducing  additional  facts  and  cir- 
cumstances to  strengthen  and  support  the  allegations  of  the  bill 
as  originally  made,  will  be  without  prejudice  to  an  injunction 
previously  awarded ;  ^^®  and  though  it  is  said  to  be  usual  for  the 
order  giving  leave  to  amend,  to  state  that  the  amendment  be 
made  without  prejudice  to  the  injunction,  this  is  not  neces- 
sary.^^" It  has  been  held  that  if  an  amendment  is  made  to  an 
injunction  bill  after  an  answer  has  been  filed  to  such  bill,  the  in- 
junction must  stand  or  fall  upon  the  original  bill  and  the  answer 
thereto,  and  that  the  amendment  cannot  be  used  in  support  of 
the  injunction.^"  But  in  Holland  vs.  Trotter,  ^^^  and  McCrum 
vs.  Lee,^^^  the  injunction  bills  were  amended  and  the  injunctions 
maintained  in  force  on  the  bills  as  amended,  and  in  the  latter 
case  a  new  party  was  added  to  the  bill  by  the  amendment. 

§333.     As  to  filing  an  amended  bill  in  the  clerk's  office  in  the 
vacation  of  the  court. 

It  is  provided  by  statute  in  Virginia  ^'*  and  in  West  Vir- 
ginia "^  that  the  plaintiff  may  at  any  time  before  or  after  the 
appearance  of  the  defendant,  in  the  vacation  of  the  court  in 
which  the  suit  is  pending,  file  in  the  Clerk's  office,  with  the  other 

118  High  on  Injunctions,  sec.  997.  120  1  Dan'l  Ch.  Pr.   (4th  Am.  ed.), 

119  Rennick    vs.     Wilson,     supra;      423,  424. 

Dipper   vs.   Durant,   3   Meriv.   465;  121  Rennick  vs.  Wilson,  supra;  in 

Adney  vs.  Flood,  1  Madd.  449;  Ma-  which   the   Chancellor   cites   Mayne 

son  vs.  Murray,  Dick   536;    Rogers  vs.    Hoehen,    Dick    235;     Vere    vs. 

vs.   De   Forest,   3  Edw.   Ch.   171,  6  Glynn,  Dick  441. 

Law.  ed.  614;   Philhower  vs.  Todd,  12222  Gratt.  136. 

11  N.  J.  Eq.  312;   Barber  vs.  Rey-  12333  W.  Va.  583,  18  S.  E.  Rep. 

nolds,  33  Cal.  502;  Seldon  vs.  Ver-  757. 

milya,  4  Sandf.  Ch.   (N.  Y.)    573,  7  124  Code  (1887)  Ch.  159,  sec.  3253. 

Law.  ed.   1214;  Vleet  vs.  Sherwood,  125  Code   (1899)   Ch.  125,  sec.  12. 

37  Wis.  168;  Walker  vs.  Walker,  3 

Ga.  302. 
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papers  of  the  cause,  an  amended  bill,  and  that  the  Clerk  shall 
then  issue  a  summons  against  the  defendant,  requiring  him  to 
plead  to,  or  answer  such  amended  bill.  And  the  statute  further 
provides  that  if  the  court  shall  be  of  opinion  that  such  amended 
bill  was  improperly  filed,  it  shall  dismiss  such  bill  at  the  costs 
of  the  plaintiff. 

Whenever  the  original  bill  has  been  added  to  or  altered  by  any' 
proper  amendment,  it  is  called  an  amended  bill.^^"  So  that  the 
ostensible  purpose  of  this  statute  was  to  enable  the  plaintiff  to 
remedy  any  supposed  defect  in  his  bill  by  making  an  amendment 
to  it  without  waiting  for  the  court  to  convene,  and  thus  mature 
his  whole  case  without  delay  and  in  this  way  have  it  submitted 
at  the  earliest  point  of  time  possible,  consistently  with  the  neces- 
sary procedure  upon  the  bill  as  amended.  The  statute  evidently 
contemplates  that  the  amendments  made  under  it  shall  be  kept 
separate  and  distinct  from  the  original  bill  and  distinguishable' 
from  it,  and  therefore  to  be  made  on  paper  upon  which  no  part  ofl 
the  original  bill  appears.  But  if  the  plaintiff  so  elects,  he  may 
amend  his  bill  before  the  appearance  of  the  defendant,  by 
changes  made  in  the  original  bill  and  not  separate  and  distinct 
from  it,  and  thus  avoid  the  issuance  of  process. ^'^ 

§334.     How  leave  to  amend  may  be  obtained. 

The  usual  mode  of  obtaining  leave  to  amend  a  bill  in  equity 
is  by  mere  motion,  as  shown  by  an  examination  of  the  cases  in 
which  amendments  have  been  permitted  or  refused,^^*  and  as  de- 
duced from  the  observation  and  experience  of  the  author  in 
actual  practice,  unless  the  bill  has  been  sworn  to,  when  the  mo- 
tion to  amend  should  be  accompanied  by  a  statement  in  writing 
submitted  to  the  court,^^"  after  notice  to  "the  defendant  or  his 

126  1  Dan'l  Ch.  Pr.  (4th  Am.  ed.)  man  vs.  Hummer,  17  N.  J.  Eq.  270; 
401.  Setzer  vs.   Beale,    19   W.   Va.   274; 

127  Shinn  vs.  Board  of  Education,      McCoy  vs.  Allen,  16  W.  Va.  724. 

39  W.  Va.  at  p.  344,  505.  129  Campbell  vs.  Powers,  139   111. 

128  Baker  vs.  Baker,  3  Munf.  222;  128,  28  N.  E.  Eep.  1062;  Rodgers  vs. 
Pettyjohn  vs.  Burson  (Va.),  22  S.  Rodgers,  1  Paige  Ch.  424,  2  Law.  ed. 
E.  Rep.  508;  Doyle  vs.  Whalen,  87  701. 

Me.  414,  32  Atl.  Rep.  1022;  HuiJ- 
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counsel/'"  of  the  extent  and  character  of  the  proposed  amend- 
ment and  some  explanation  of  the  reason  why  the  matter  pro- 
posed to  be  added  was  not  inserted  in  the  original  bill,  and 
which  should  be  duly  veriiied  as  to  its  truth  by  affidavit.  ^'^  Or, 
as  is  often  done,  the  proposed  amendment  may  be  embodied  in  a 
distinct  and  separate  amended  bill,  setting  out  the  new  matter 
proposed  by  way  of  amendment,  with  the  reason  stated  in  such 
amended  bill  for  the  delay,  so  that  the  court  may  see  from 
the  amended  bill  itself  whether  the  amendment  should  be  al- 
lowed,^^^  unless  the  evidence  already  filed  in  the  cause  disclose 
the  necessity  for  an  amended  bill,  in  which  case  it  is  not  neces- 
sary that  the  proposed  amendment  be  submitted  to  the  court,  in 
writing,  verified  by  affidavit/^'  If  it  is  desired  to  transpose  a 
party  to  a  suit  from  a  defendant  to  the  position  of  a  plaintiff  or 
vice  versa,  it  is  usual  to  ask  leave  to  do  so  by  petition,  in  which 
the  reasons  therefor  may  be  stated/'* 

§335.     The  manner  in  which  a  bill  should  be -amended. 

When  the  defendant  has  appeared  to  the  cause,  and  the  plain- 
tiff has  obtained  leave  to  amend  his  bill,  the  amendment  must  be 
made  on  a  separate  and  distinct  paper  from  the  original  bill  by  a 
formal  amended  bill,  so  as  not  to  mutilate  the  original  bill ;  ^'^ 
unless  it  be  a  short  and  comparatively  unimportant  amendment, 

130  Shinn  vs.  Board  of  Education,  its  support  the  amended  matter.  It 
39  W.  Va.  505,  20  S.  E.  Rep.  604.  was     therefore    not     essential     the 

131  Campbell  vs.  PowerSj  supra;  amended  bill  should  have  been  veri- 
Rodgers  vs.  Rodgers,  supra;  High  fied  by  affidavit.  The  evidence  al- 
on  Injunctions,  see.  999,  citing  Carey  ready  before  the  court  was  sufficient 
vs.  Smith,  11  Geo.  539.  See  also  Ver-  to  support  the  motion  for  leave  to 
planek  vs.  Mercantile  Ins.  Co.,  1  make  the  proposed  amendment,  and 
Edw.  Ch.  (N.  Y.)  46,  6  Law.  ed.  it  was  therefore  not  necessary  that 
54  and  note;  Rogers  vs.  Deforest,  the  rule  announced  in  Jones  vs.  Ken- 
2  Edw.  Ch.  171,  6  Law.  ed.  614;  nicott,  83  111.  484,  that  the  proposed 
Puterbaugh,  Ch.  PI.  and  Pr.  199.  amendment  to  a  sworn  bill   should 

132  Shinn  vs.  Board  of  Education,  be  first  submitted  to  the  court  in 
supra.  writing,  verified  by  affidavit,  should 

133  Bauer  Grocer  Co.  vs.  Zelle,  172  have  been  enforced."   Idem. 

111.  407,  50  N.  E.  Rep.  238.   "  No  re-  i34  Burlew    vs.    Quarrier,    16    W. 

lief  by  way  of  injunction  was  asked  Va.  108. 

by   reason   of   the   amendment,   noi  iss  Setzer  vs.  Beale,  supra;  Shinn 

did  the  original  injunction  need  for  vs.  Board  of  Education,  supra. 
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such  as  the  correction  of  a  date,  the  change,  striking  out  or  in- 
sertion of  a  name,  or  the  introduction  of  a  single  allegation,  not 
materially  changing  the  general  frame  of  the  bill,  when  the 
amendment  may  be  made  on  the  margin  of  the  bill  or  by  inter- 
lineation,^'^  but  so  made  as  to  be  distinguished  from  that  which 
constitutes  the  original  bill,  ^^^  and  if  the  original  bill  has  been 
sworn  to,  the  amended  parts  must  not  be  stricken  out,  but  the 
amendment  should  be  so  made  as  to  preserve  the  facts  and  alle- 
gations set  forth  in  the  original  bill/^*  Or  the  bill  may  be  re- 
written incorporating  in  it  the  amendments,  so  as  to  show  just 
what  has  been  added  by  way  of  amendment.^'"  It  is  said  that  the 
amendments  should  be  distinctly  shown  and  easily  perceived; 
and  that  the  amendments  are  either  to  be  made  by  interlinea- 
tions, or  by  insertions  in  the  margin,  if  short,  or  by  being  sepa- 
rately engrossed  and  annexed  to  the  original  bill.  If  the 
amendments  be  of  such  a  nature  as  to  require  the  original  bill  to 
be  re-engrossed,  they  should  be  then  designated  in  some  way 
sufficient  to  point  them  out  to  the  defendant.^^"  But  if  the 
amendment  is  made  before  any  appearance  by  the  defendant, 
and  the  bill  is  not  sworn  to,  the  plaintiff  may  amend  his  bill  in 
any  manner  he  may  deem  advisable,  as  this  can  in  no  wise  be  to 
the  prejudice  of  the  defendant. 

§336.    How  objection  to  an  amendment  may  be  made. 

If  an  order  has  been  entered  in  the  cause  allowing  the  plain- 
tiff to  amend  his  bill,  this  does  not  preclude  the  defendant  from 
objecting  to  the  amendment  when  made.^*^  So,  when  the 
amended  bill  has  been  filed,  if  it  offers  an  improper  amendment 

136  Luce  V3.  Graham,  4  Johns.  Ch.  i4o  Fletcher,  Eq.  PI.  and  Pr.  see. 
170,  1  Law.  ed.  804;  Ayers  vs.  Val-  406  citing  Luce  vs.  Graham,  4 
entine,  2  Edw.  Ch.  (N.  Y.)  451,  6  Johns.  Ch.  170;  Willis  vs.  Evans,  2 
Law.  ed.  463;  1  Beach,  Mod.  Eq.  Pr.  Ball  &  B.  225;  Peirce  vs.  West,  3 
sec.  153  and  notes.  Wash.  C.  C.  354,  Fed.  Cas.  No.  10, 

137  Luce  vs.  Graham,  supra.  910;    Walsh    vs.    Smyth,    3    Bland 
i38Verplanck  vs.   Mercantile  Ins.       (Md.)    9;   Bennington   Iron  Co.  vs. 

Co.,  supra.  Campbell,  2  Paige    (N.  Y.)    159. 

139  Bennington  Iron  Co.  vs.  Camp-  i"  Ward  vs.  PattoHj  75  Ala.  207 ; 

bell,   2  Paige  Ch.   160,   2  Law.  ed. 
855. 
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to  the  original  bill,  its  impropriety  may  be  raised  by  demui^ 
rer/*^  or  the  court  may  dismiss  it  at  the  hearing;  '^^^  and  the 
filing  of  it  may  be  objected  to,  and  if  the  amendment  it  proposes 
ought  not  to  be  made,  the  objection  will  be  sustained,  and  the 
filing  of  it  will  not  be  permitted.^** 

§337.     As  to  when  an  amendment  to  a  bill  takes  effect. 

Inasmuch  as  an  amendment  to  a  bill  must  be  read  with  it  and 
as  constituting  a  part  of  it,^*''  as  a  general  rule,  the  amendment 
relates  back  to  the  time  of  the  commencement  of  the  suit  and 
takes  effect  from  that  date/*^  Thus,  when  an  amendment  to  a 
bill  is  properly  mede,  so  far  as  the  statute  of  limitations  is  con- 
cerned, it  will  have  the  same  effect,  as  if  it  had  been  filed  at  the 
time  the  suit  was  commenced,  and  a  cause  which  was  not  then 
barred  will  not  be  treated  as  barred  at  the  time  of  the  amend- 
ment.^*' So,  where  a  bill,  as  amended,  states  good  ground  for 
an  injunction,  the  sufficiency  of  the  bill  as  originally  filed  to  sus- 
tain an  injunction  will  not  be  considered  on  appeal,  because  the 
amendment  relates  back  to  the  commencement  of  suit.^**  But  if 
new  parties  defendant  are  brought  into  the  suit  by  an  amend- 
ment, such  an  amendment  only  takes  effect  from  the  time  it  is 
made,  so  far  as  the  statute  of  limitations  concerns  such  new 
parties,  and  if  the  claim  is  then  barred  it  may  be  effectually 
interposed  and  relied  on  as  a  defense  by  the  new  party.^*°  So, 
if  an  entirely  new  plaintiff  is  added  by  amendment,  the  defend- 

Wright  vs.  Frank,  61  Miss.  32;  Ans-  Hurt  vs.  Everett,  1  Paige  Ch.    (N. 

ley   vs.    Glendenning,    56    Ga.   286;  Y.)   124,  2  Law.  ed.  585;  Miller  vs. 

Scott  vs.  Turley,  9  Lea  (Tenn.)  631.  Cook,   135  111.    190,  25  N.   E.  Rep. 

i42Pierey  vs.  Beckett,  15  W.  Va.  756. 

444.  !•"  Lamb  vs.  Cecil,  supra. 

143  Shenandoah  Val.  E.  R.  Co.  vs.  "s  Miller  vs.  Cook,  supra;  John- 
Griffith,  76  Va.  913.  son  vs.  Vaile   14  N.  J.  Eq.  423;  Sel- 

144  Parsons  vs.  Johnson,  84  Ala.  don  vs.  Vermilya,  4  Sandf.  Ch.  (N. 
254,  4  So.  Rep.  385;  Rogers  vs.  Y.)  573,  7  Law.  ed.  1214  and  note; 
Simpson,   10  Heisk.    (Tenn.)    655.  1  Beach,  Mod.  Eq.  Pr.  sec.  154. 

146  Keyser  vs.  Renner,  87  Va.  249,  i49  Miller  vs.  Mclntyre,  6  Pet.  (U. 

12  S.  E.  Rep.  406.  S.)    61;  Alexander  vs.  Pendleton,  8 

148  Lamb  vs.  Cecil,  28  W.  Va.  653;      Cranch   (U.  S.)  462. 
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ants  have  the  same  rights  to  set  up  the  statute  of  limitations 

against  him.^^" 

§338.    When  process  should  be  issued  on  an  amended  bill. 


As  already  stated/^^  when  an  amended  bill  is  filed  in  the 
Clerk's  oflBee  in  the  vacation  of  the  court,  process  must  be  issued 
upon  it  requiring  the  defendant  to  answer  it.  So,  if  new  parties 
defendant  are  added  to  the  suit  by  way  of  amendment,  process 
must  issue  to  bring  in  such  new  defendants,  so  as  to  proceed 
against  them  in  the  usual  course,  unless,  of  course,  they  waive 
process  and  appear  gratis.^^^  But  upon  all  other  amendments  to 
the  bill  no  process  is  required. ^°^ 

§339.     Effect  of  an  amendment  to  the  bill  upon  the  right  of 
continuance. 

When  the  bill  is  amended  at  the  hearing  so  as  to  conform  it  to 
unimportant  facts  brought  out  by  the  testimony  of  the  defend- 
ant, or  judicially  known  to  the  court,  so  as  to  require  no  new 
pleading  by  the  defendant,  a  continuance  will  not  be  allowed.^^* 
It  is  provided  by  statute  in  West  Virginia,  ^"^  that  if  an  amend- 
ment be  made  after  the  appearance  of  the  defendant,  the  court 
may  impose  such  terms  upon  the  plaintiff  as  to  a  continuance  of 
the  cause,  as  it  may  deem  just.  This  statute  evidently  contem- 
plates an  amendment  of  the  bill  at  the  term  of  court  at  which 
the  cause  is  ready  for  submission,  so  far  as  the  bill  and  its 
amendments  are  concerned,  and  only  announces  a  general  princi- 
ple underlying  the  practice  of  a  court  of  equity.  The  courts,  in 
the  light  of  this  statute,  apply  the  modern  rule  governing  con- 
tinuances, after  the  plaintiff  has  amended  his  pleading,  that  if 

150  King  vs.  Avery,  37  Ala.  169;  Y.)  410,  1  Law.  ed.  666;  Cunning- 
Sicard  vs.  Davis,  6  Pet.  (U.  S.)  ham  vs.  Pell,  6  Paige  Ch.  (N.  Y.) 
124;   Cunningham  vs.  Pell,  6  Paige,      655,  3  Law.  Ed.   1144. 

655.  163  Lawrence    vs.    Bolton,    supra ; 

151  Ante,  sec.  333.  and  the   other  authorities   cited   in 

152  1  Beach,  Mod.  Eq.  Pr.  sec.  154;      the  last  footnote. 

Lawrence   vs.    Bolton,   3   Paige   Ch.  i5*  Phillips    vs.    Edsall,    127    111. 

(N.  Y.)   294,  3  Law.  ed.  159;  Beek-      535,  20  N.  E.  Rep.  801. 

man  vs.  Waters,  3  Johns.  Ch.    (N.         i56  Code,  1899,  Ch.  125,  sec.  12. 
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the  amendment  operates  as  a  surprise  to  the  defendant  so  as  to 
prejudice  the  substantial  rights  of  the  defendant  by  a  submission 
of  the  cause,  a  continuance  should  be  granted,  otherwise  not.^'*^ 
The  change  by  amendment  of  the  pleading  must  be  of  a  material 
character,  altering  in  some  degree  the  claim  of  the  plaintifE,^^'^ 
whereby  the  plaintiff  may  offer  proof  or  have  evidence  consid- 
ered, which  could  not  be  done  under  the  original  pleading,^^* 
before  the  defendant  can  be  said  to  be  taken  by  surprise/^* 
Many  of  the  cases  cited  in  support  of  the  principles  announced 
in  this  section  were  actions  at  law,  but  they  are  none  the  less 
applicable,  inasmuch  as  the  law  governing  continuances,  as 
shown  by  the  authorities,  applies  alike  at  law  and  in  equity/'" 

§340.    Laches  in  asking  leave  to  amend. 

Though  amendments  may  be  made  at  any  stage  of  the  cause, 
it  is  laid  down  by  high  authority  ^'^  and  by  numerous  cases, '^"^ 
that  the  application  to  amend  ought  to  be  made  at  the  earliest 
opportunity,  as  any  unreasonable  or  improper  delay  may  de- 
prive the  party  of  the  favorable  exercise  of  the  discretion  of  the 


166  Anderson  vs.  Kanawha  Coal 
Co.,  12  W.  Va.  526;  Harvey  vs.  Par- 
kersburg  Ins.  Co.,  37  W.  Va.  272,  16 
S.  E.  Rep.  580;  Taylor  vs.  Cox,  32 
W.  Va.  148,  9  S.  E.  Rep.  70;  Puter- 
baugh,  Ch.  PI.  and  Pr.   (3d  ed.)  198. 

is'Eames  vs.  Morgan,  37  111.  260; 
Cbambers  vs.  Lane,  5  Mo.  289; 
Barnes  vs.  Seott,  29  Fla.  285,  11  So. 
Rep.  48. 

158  Texas,  etc.  R.  Co.  vs.  Corne- 
lius, 10  Tex.  Civ.  App.  125 ;  30  S.  W. 
Rep.  720;  Dobbins  vs.  Higgins,  78 
111.  440;  Ohio,  etc.  R.  Co.  vs.  Selby, 
47  Ind.  473. 

169  See  cases  cited  in  last  two  foot- 
notes. 

i«o  Buster  vs.  Holland,  27  W.  Va. 
510;  Rossett  vs.  Greer,  3  W.  Va.  1; 
Ingles  vs.  Straus,  91  Va.  209,  21 
S.  E.  Rep.  490;  Vaught  vs.  Rider, 
83  Va.  659,  3  S.  E.  Rep.  293 ;  Alcorn 


vs.  Raflferty,  4  J.  J.  Marsh.  (Ky.) 
222;  Walker  vs.  Douglass,  70  lU. 
446;  Zabel  vs.  Nyenhuis,  83  Iowa 
756,  49  N.  W.  Rep.  999;  Deans  vs. 
Scriba,  2  Call.  416;  Jenkins  &  Cut- 
chin  vs.  Waller  &  Jordan,  80  Va. 
668. 

161  Puterbaugh,  Ch.  PI.  and  Pr. 
(3rd  ed.)    199. 

i62Rodgers  vs.  Rodgers,  1  Paige 
Ch.  424,  2  Law.  ed.  701;  Gregg  vs. 
Brower,  67  111.  530;  Coddington  va. 
Mott,  14  N.  J.  Eq.  430;  Verplanck 
vs.  Mercantile  Ins.  Co.,  1  Edw.  Ch. 
(N.  Y.)  47;  Vermillyea  vs.  Odell, 
4  Paige  Ch.  121,  3  Law.  ed.  370; 
Glenn  vs.  Brown,  99  Va.  322,  38  S. 
E.  Rep.  189;  Belton  vs.  Apperson, 
26  Gratt.  207;  Holland  vs.  Trotter, 
22  Gratt.  136  Alsop  vs.  Catlett,  97 
Va.  364,  34  S.  E.  Rep.  189. 
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court.^°^  And  it  ought  to  be  shown  that  the  existence  of  the 
facts  sought  to  be  added  by  way  of  amendment  was  not  known  to 
the  plaintiff  when  he  filed  his  original  bill/"*  or  if  known,  some 
excuse  given  for  the  omission  to  insert  them  in  the  original 
bill.^''°  The  reason  assigned  for  filing  the  amended  bill  in 
Setzer  vs.  Beale/°*  was  that  the  plaintiff  was  not  present  when 
the  original  bill  was  drawn,  and  that  it  was  prepared  by  counsel 
under  a  misapprehension  of  the  facts,  superinduced  by  the 
plaintiff's  confused  statement  of  the  case  to  his  counsel.  In 
Holland  vs.  Trotter  ^*'  no  objection  was  made  in  the  court  below 
to  the  filing  of  the  amended  bill.^"'  In  Belton  vs.  Apperson, 
the  bill  was  prepared  in  great  haste  and  without  due  considera- 
tion, with  a  view  to  prevent  a  sale  of  property,  without  much 
regard  to  the  ultimate  relief  accruing  to  the  plaintiff.^"'     In 


163  See  authorities  cited  in  the 
footnotes  to   this  section. 

164  Bell  vs.  Hall,  1  Hal.  Ch.  (N. 
J.)  49;  Buckley  vs.  Corse,  Sax.  (N. 
J.)  504;  Vashou  vs.  Barrett,  99  Va. 
344,  38  S.  E.  Eep.  200. 

165  Whitemarsh  vs.  Campbell,  2 
Paige  Ch.  (N.  Y.)  67,  2  Law.  ed. 
815;  Gregg  vs.  Brower,  supra;  Cal- 
lovfay  vs.  Dobson,  1  Brock.  119; 
Prescott  vs.  Hubbell,  1  Hill  Ch.  (S. 
C.)  217. 

166  19  w.  Va.  274. 

167  22  Gratt.  136. 

168  "  In  the  case  before  us  no  ob- 
jection veas  taken  by  the  defendants 
in  the  court  below  to  filing  the 
amended  bill,  and  it  was  filed,  by 
leave  of  court,  before  the  hearing. 
The  new  matter  alleged  in  the 
amended  bill  was  in  no  wise  repug- 
nant to  the  original  bill,  but  was 
in  addition  thereto,  and  connected 
with  the  allegations  of  the  original 
bill,  and  naturally  grew  out  of  the 
substance  of  that  bill,  and  is  fairly 
within  the  rule  of  chancery  courts 
governing  this  question.  Such  an 
objection  ought  not  to  be  sustained, 
except   in   a    clear   case,    especially 


where  the  objection  is  made  for  the 
first  time  in  the  Appellate  Court. 
If  sustained,  it  would  be  no  bar  to 
another  injunction.  It  would  not 
conclude  the  rights  of  the  parties, 
or  adjudicate  the  matters  in  contro- 
versy between  them.  It  is  the  policy 
of  courts  of  equity  not  to  multiply 
but  to  put  an  end  to  litigation. 
Where  the  record  shows  the  proper 
parties  and  a,  substantial  case,  no 
court,  and  least  of  all  an  Appellate 
Court,  will  render  such  a  decision 
as  to  leave  the  matter  in  contro- 
versy still  a  subject  of  litigation. 
We  are,  therefore,  of  opinion,  that 
the  second  assignment  of  error  is 
not  well  taken."  Holland  vs.  Trot- 
ter, supra. 

169 "  The  principal  diflScultv  in 
this  case  grows  out  of  the  delay  in 
tendering  the  ainended  bill.  This 
difiiculty  might  be  insuperable  had 
the  defendant  Shriver  been  a  party 
to  the  original  bill  from  the  be- 
ginning. But  he  is  now  for  the 
first  time  broujfht  before  the  court. 
He  did  not  choose  to  make  himself 
a  party  to  the  original  bill,  or  to 
move   for   a  dissolution   of  the  in- 
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Alsop  VS.  Catlett ""  it  is  decided  that  a  "  refusal  of  an  amend- 
ment of  the  bill,  asked  after  decision  and  direction  of  a  decree, 
to  set  up  facts  known  to  complainants  for  months  before  the  case 
was  decided  or  submitted,  no  reason  for  the  delay  being  shown, 
cannot  be  reviewed." 

§341.        As  to  the  right  of  the  defendant  to  plead  anew  after  the 
bill  has  been  amended. 

After  an  amendment  is  made  to  a  bill  which  has  been  an- 
swered however  slight  or  unimportant  the  amendment  may  be, 
the  defendant  has  a  right  to  make  his  defense  anew,  even  to  the 
extent  of  contradicting  his  former  answer.^'^  Thus  after  the 
bill  has  been  amended  he  may  file  a  plea  to  it  as  amended,^'^ 
though  a  plea  to  the  original  bill  was  disallowed ;  ^''  and  inas- 
much as  a  defendant  in  Virginia  ^'*  and  West  Virginia  "'^  may 
plead  as  many  several  matters  of  law  or  fact,  as  he  shall  think 
necessary,  he  may  therefore,  at  the  same  time,  demur  to,'^'"  plead 
specially,^"  and  answer,^'^  the  bill  as  amended ;  or  rely  on  any 
one  or  more  of  these  modes  of  defense  to  the  amended  bill  as  he 
may  be  advised.^'' 

junction.    The  cause  seems,  by  com-  i'*  Code  (1877)  Ch.  159,  sec.  3264. 

mon  consent,  to  have  remained  upon  I's  Code   (1899)   Ch.  125,  see.  20. 

the   docket   without   any   action   or  I's  1  Dan'l  Ch.  Pr.   (ith  Am.  ed.) 

motion   by   either   party.     However  409.   But  a  demurrer  will  not  lie  to 

this   may   be,    as  the   complainants  an  amended  bill  upon  any  cause  of 

may  at  once  file  a  new  bill  against  demurrer  to  which  the  original  bill 

the  defendant  Shriver,  the  delay  in  was  open,  unless  the  nature  of  the 

tendering  the  amended  bill  cannot  case  has  been  changed  by  the  amend- 

prejudice    his    interests."        Belton  ment.    Idem.    But  see  Boes  vs.  Hoeg, 

vs.  Apperson,  supra.  15  Fla.  403. 

170  97  Va.  364,  34  S.  E.  Rep.  189.  m  Puterbaugh,    Ch.   PI.    and   Pr. 

171  1  Dan'l  Ch.  Pr.   (4th  Am.  ed.)  (3rd  ed.)  205. 

409 ;  Trust  &  Fire  Ins.  Co.  vs.  Jen-  I's  Trust  &  Fire  Ins.  Co.  vs.  Jen- 
kins, 8  Paige  Ch.  (N.  Y. )  589,  4  kins,  supra;  Bowen  vs.  Idley,  6 
Law.  ed.  554;  Richardson  vs.  Rich-  Paige  Ch.  (N.  Y.)  46,  3  Law.  ed. 
ardson,  5  Paige  Ch.  58,  3  Law.  ed.  893;  Bauer  Grocer  Co.  vs.  Zelle,  172 
627  and  note.  111.  407,  50  N.  E.  Rep.  238;  Adams 

17 2  Puterbaugh,    Ch.   PI.    and   Pr.  vs.  Gill,  158  111.  190,  41  N.  E.  Rep. 
(3rd  ed.)  205  and  authorities  cited.  738. 

173  Am.  Bible  Soc.  vs.  Hague,  10  i79  See    authorities    cited    in    the 
Paige  Ch.   (N.  Y.)   549,  4  Law.  ed.  footnotes  to  this  section. 
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§342.    Right  of  defendant  to  amend  Ms  plea. 

When  a  plea  has  been  incorrectly  framed,  but  which  discloses 
a  material  groulad  of  defense,  a  court  of  equity,  following  in  this 
respect  the  courts  of  law,  will,  in  its  discretion,  permit  the  plea 
to  be  amended,^*"  unless  it  be  a  plea  in  abatement,  to  which  no 
amendment  will  be  allowed.^'^  But  the  court  should  be  in- 
formed as  to  the  character  and  extent  of  the  proposed  amend- 
ment, and  how  the  defect  or  omission,  sought  to  be  cured  by  the 
amendment,  happened,^*^  and  the  privilege  of  amendment  must 
be  exercised  promptly.'^^ 

§343.     Right  of  defendant  to  amend  his  answer. 

The  matter  of  allowing  an  answer  to  be  amended  rests  almost 
entirely  in  the  sound  discretion  of  the  court.^**  As  to  mere 
matter  of  forrn,^^*  mistake  in  date  or  fact,  or  clerical  or  verbal 


ISO  1  Dan'l  Ch.  Pr.  (4th  Am.  ed.) 
703,  704  and  notes;  1  Beach,  Mod. 
Eq.  Pr.  sec.  320. 

181  Bacon  vs.  Schefflin,  185  111. 
122,  56  N.  £.  Kep.  1123;  Hogg,  PI. 
and  Forms   (2nd  ed.)   170. 

182  1  Beach,  Mod   Eq.  Pr.  sec.  320. 

183  Idem. 

184  Bowen  vs.  Cross,  4  Johns.  Ch. 
(N.  Y.)  375,  1  Law.  ed.  873;  Huff- 
man vs.  Hummer,  2  C.  E.  Green,  (N. 
J.)  269;  Liggon  vs.  Smith,  4  Hen. 
&  Munf.  405;  Elder  vs.  Harris,  76 
Va.  187,  192;  1  Beach,  Mod.  Eq.  Pr. 
sec.  391;  Martin  vs.  Atkinson,  5  Ga. 
390.  ■'  Amendments  to  sworn 
answers  will  be  allowed  in  cases  of 
mistake,  fraud,  surprise,  and  the 
discovery  of  new  matter,  but  with 
great  caution  and  difficulty.  There 
is,  however,  no  general  rule;  and 
the  application  is  made  to  the  dis- 
cretion ot  the  court,  and  each  case 
depends  very  much  on  its  own 
merits. 

■■'  Where  it  is  made  to  appear  to 
the  court  upon  oath,  on  an  applica- 


tion to  amend  an  answer,  that  the 
defendant  intended  to  swear,  when 
he  first  put  in  his  answer,  as  he  de- 
sires by  the  amendment  to  be  per- 
mitted to  swear,  the  amendment 
will  be  allowed."  Martin  vs.  At- 
kinson, supra. 

"  A  special  case  must,  in  general, 
be  shown,  before  a  defendant  will 
be  allowed  to  amend  his  answer; 
and  when  the  application  to  amend 
is  made  after  the  opinion  of  the 
court  and  the  testimony  has  indi- 
cated how  an  answer  can  be  amend- 
ed so  as  to  accomplish  the  purpose 
of  the  defendant,  the  unwillingness 
of  the  court  to  allow  an  amendment 
is  increased."  Williams  vs.  Savage 
Mfg.  Co.,  3  Md.  Ch.  418. 

"  The  discretion  to  allow  amend- 
ments is  sparingly  exercised,  and 
generally  refused  when  there  is  un- 
reasonable delay  in  the  application 
or  the  amendment  introduces  a  new 
defense."  1  Beach,  Mod.  Eq.  Pr. 
sec.  392. 

186  Vandervere  vs.  Heading,  9  N. 
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inaccuracies,  which  the  court  is  satisfied  have  occurred  through 
inadvertence,  or  v^here  the  mistake  or  omission  is  manifestly  a 
mere  oversight,  there  is  considerable  indulgence  in  allowing 
amendments.^*'  Courts  are  much  stricter  in  permitting  amend- 
ments to  answers  than  to  bills,  ^^^  unless  it  be  on  the  hearing  of 
the  cause,  when  the  same  indulgence  is  extended  to  the  one  as  to 
the  other,  that  the  court  may  be  enabled  to  determine  the  merits 
of  the  cause,^^"  so  that  when  it  is  sought  to  amend  a  sworn  an- 
swer as  to  important  and  material  matters,  or  to  make  essential 
changes  in  the  grounds  of  defense  already  taken  in  the  answer, 
amendments  are  admitted  with  great  reluctance  and  caution,^'* 
and  only  when  it  is  manifest  that  the  purposes  of  substantial 
justice  require  it;  ^°^  and  an  amendment  in  such  a  case  will  only 
be  allowed,  when  the  court  is  satisfied  that  the  reasons  as- 
signed for  it  are  cogent  and  satisfactory ;  that  the  mistakes  to  be 
corrected  or  facts  to  be  added  are  made  highly  probable,  if  not 
certain ;  that  they  are  material  to  the  merits  of  the  case  in  con- 
troversy ;  that  the  party  has  not  been  guilty  of  gross  negligence ; 
and  that  the  mistakes  have  been  ascertained  and  the  new  facts 
come  to  the  knowledge  of  the  party  since  the  original  answer 
was  filed.^''^     But  Green,  J.,  in  Depue  vs.  Sargent,^**^  says,  in  the 

J.  Eq.  446;   1  Beach,  Mod.  Eq.  Pr.  Va.   138;   Wyatt  vs.   Hiompson,   10 

sec.  391.  W.   Va.   645;    Tracewell  vs.   Boggs, 

18T  1  Bart.  Ch.  Vt.  {2iid  ed.)  444;  14  W.  Va.  254;  Sturm  vs.  Fleming, 

1  Dan.  Ch.  Pr.    (4th  Am.  Ed.)    778  26  W.  Va.  at  p.  59;  McKay  vs.  Mc- 

and  note;   Durgen  vs.  Giberson,  23  Kay,  33  W.  Va.  724,  11  S.  E.  Rep. 

N.  J.  Eq.  403;  Elder  vs.  Harris,  76  213;  Foutty  vs.  Poar,  35  W.  Va.  70, 

Va.  187,  192;  1  Beach,  Mod.  Eq.  Pr.  12  S.  E.  Rep.   1096;   Goldsmith  vs! 

sec.  391.  Gooldsmith,  46  W.  Va.  426.  33  S.  E. 

issLamon  vs.  McKee,    (D.  C.)   18  Rep.  266;  Elder  vs.  Harris,  supra; 

Wash.   L.  Rep.    18;    Story,   Eq.   PI.  Tillinghast   vs.    Champlin,    4   R.    I. 

(9th  ed.),  sec.  894.  128;   Graham  vs.  Skinner,  4  Jones, 

i8»  Story,   Eq.   PI.    (9th  ed.)    see.  Esq.     (N.    C.)    94.     The   matter    of 

902;  Depue  vs.  Sergent,  21  W.  Va.  amendment  is  so  much  in  the  dis- 

at  p.  343.  cretion   of   the    court   that   it   may 

190  1  Bart.  Ch.  Pr.  (2nd  ed.)  444;  permit  an  answer  to  be  amended 
Bowen  vs.  Cross,  supra;  1  Dan'l  Ch.  even  after  the  annoimeement  of  the 
Pr.   (4th  Am.  ed.)   780.  decision  of  the  cause.       Welch  vs. 

191  1  Beach,  Mod.  Eq.  Pr.  sec.  391  Ariiett,  46  N.  J.  Eq,  543,  20  Atl. 
and  cases  cited.  Rep.  48. 

192  Matthews    vs.    Dunbar,    3    W.  i93  21  W.  Va.  at  p.  344. 
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course  of  his  opinion  delivered  in  that  case,  that  by  reason  of  the 
provisions  of  the  Code  of  West  Virginia/"*  which  provides  that 
when  a  bill  is  not  sworn  to  that  the  answer  need  not  be  verified 
by  oath,  that  as  to  unsworn  answers,  one  of  the  principal  reasons 
for  the  courts  being  so  reluctant  to  permit  answers  to  be  amend- 
ed or  changed,  has  been  rem.oved.  Continuing  he  says :  "  And 
no  doubt  answers  may  be  amended  or  changed  with  the  leave  of 
the  court,  now,  under  circumstances  wherein  they  could  not  be 
formerly  so  amended  or  changed.  But,  the  court  now  ought  not 
to  permit  answers  to  be  changed  or  amended  at  the  option  of  the 
defendant,  and  should  only  permit  it  when  substantial  justice 
requires  that  it  should  be  done." 

These  observations  of  the  learned  judge  made  in  this  case 
would  not  apply  to  the  practice  in  Virginia,  as  the  answer  there 
must  still  be  under  oath,  unless  waived  by  the  plaintiff  in  his 
bill,^°^  or  unless  the  answer  be  a  mere  formal  one  as  that  of  a 
guardian  ad  litem  for  instance,^'"'  and  if  the  suit  be  for  the  sale 
of  the  land  of  a  person  under  disability,  the  answer  of  the 
guardian  ad  litem  must  then  be  upon  oath.^'^  / 

As  to  the  introduction  of  new  allegations  of  facts,,  the  courts 
seem  more  inclined  to  permit  the  amendment  in  cases  where  the 
proof  of  such  facts  depends  upon  written  or  documentary  evi- 
dence,^"* than  when  it  depends  upon  oral  testimony,^""  and  if  the 
former  have  been  omitted  by  accident  or  mistake,  the  courts 
strongly  incline  to  permit  the  amendment.  ^''°  A  further  distinc- 
tion is  made  as  to  amendments  with  reference  to  admissions  of 
matters  of  law  and  matters  of  faet,^"^  the  courts  permitting 

191  Code,  Ch.  125,  sec.  38.  answers,   letting   in   new  facts   and 

195  Throckmorton   vs.   Throekmor-  defenses  wholly  dependent  on  parol 

ton,  86  Va.  768,  11  S.  E.  Rep.  289.  evidence,    the    court    requires    very 

198  1  Bart.  Ch.  Pr.  (2nd  ed. )  411.  cogent  circumstances,   and    such   as 

197  Idem.  repel  the  notion  that  the  defendant 

198  Smith  vs.  Babcock,  3  Sumn.  designs  to  evade  the  justice  of  the 
(U.  S.)  583;  India  Rubber  Comb  Co.  case,  or  to  set  up  new  and  ingenious- 
vs.  Phelps,  8  Blatchf.  (U.  S.)  85;  ly  contrived  defenses  and  subter- 
1  Bart.  Ch.  Pr.  (2nd  ed.)  444,  citing  fuges."  1  Bart.  Ch.  Pr.  (2nd  ed.) 
Story,   Eq.  PI.  sec.   902;   Depue  vs.  444. 

Sergent,  21  W.  Va.  at  p.  343.  201  Story,  Eq.   P.    (9th   ed.)    sees. 

199  Idem.  897,  898 ;  Bowen  vs.  Cross,  supra. 

200  Idem.  "  But  to  admit  amended 


/ 
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amendments  as  to  the  latter,  but  not  as  to  the  former.^"^  If, 
after  a  defendant  has  filed  his  answer,  events  occur  which  he 
deems  it  necessary  to  bring  into  the  cause  for  the  purposes  of 
his  defense,  and  it  is  shown  that  they  are  necessary  or  essential 
to  his  defense,  the  answer  may  be  amended  by  incorporating 
such  matters  into  it.^"'  If  the  matter  to  be  introduced  as  a  defense 
has  transpired  since  the  commencemnt  of  the  suit  and  the  filing 
of  the  first  answer,  it  is  done  by  what  properly  is  known  as  a 
supplemental  answer.^"* 

So,  where  the  plaintiff  has  amended  his  bill,  the  answer  may 
be  amended  so  as  to  meet  the  new  or  additional  matter  embodied 
in  the  bill  as  amended,  and  thus  raise  the  proper  issues  there- 
on. ^°^  It  is  doubtless  true,  as  already  perceived,  that  the  great 
reluctance  on  the  part  of  the  courts  in  permitting  amendments 
to  be  made  to  answers,  arose  from  the  uniform  practice  of  re- 
quiring all  answers,  as  a  rule,  to  be  under  oath,  and  this  seems 
to  have  been  the  governing  ground  or  reason  for  such  reluc- 
tance.^"* So  that  when  an  answer  has  not  been  sworn  to,  there 
seems  to  be  no  just  reason  against  greater  liberality  touching 
the  right  to  amend  an  answer,  so  as  to  meet  all  the  requirements 
of  the   case,   as  the  dictates  of  justice,  under  all  the  circum- 

202  Idem.  But  see  Gould  vs.  Staf-  right  for  the  defendant  to  put  in  a 
ford,  101  Cal.  32,  35  Pac.  Rep.  429  new  or  further  answer  to  the  amend- 
wherein  it  is  said  that  the  court  is  ed  bill,  except  where  the  amendment 
not  deprived  of  its  discretion  to  al-  is  a  mere  matter  of  form  which 
low  an  amendment  to  be  made  to  cannot  vary  the  right  of  the  defend- 
correct  an  error  or  defect  in  an  ant.  But  if  the  substance  of  the 
answer  caused  by  a  mistake  of  law  bill  is  amended  in  any  manner, 
made  by  defendant's  attorney.  however  trifling,  the  defendant  may 

203  1  Beach,  Mod.  Eq.  Pr.  sec.  put  in  another  answer  and  make  an 
399 ;  Steiner  vs.  Scholze,  105  Ala.  entirely  new  defense.  An  amend- 
607,  18  So.  Rep.  79;  Hennings  vs.  ment  of  a  bill  for  discovery  by  mak- 
Connor,  4  Bibb.  (Ky. )  290.  ing  it  one  for  discovery  and  relief 

204  Ward  vs.  Ward,  50  W.  Va.  justifies  an  amendment  of  the 
517,  40  S.  E.  Rep.  472.  answer."   1  Beach,  Mod.  Eq.  Pr.  sec. 

aoBDyer      vs.       Cranston      Print  398. 
Works  Co.,  20  R.  I.  143,  37  Atl.  Rep.  aoo  Matthews   vs.    Dunbar,    3    W. 

632;   Morton  vs.  Thompson,  69  Vt.  Va.   138;  Adam's  Equity,   (8th  ed.) 

432,  38  Atl.  Rep.  88.    A  recent  au-  346;    1   Daniell   Ch.   Pr.    (4th   Am. 

thor,  discussing  this  principle  says:  ed  )    777   and  note;   1   Beach,  Mod. 

"  Where  a   complainant  amends  his  Eq.  Pr.  sees.  394  et  seq. 
bill  after  answer  it  is  a  matter  of 
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stances,  may  demand.  And  the  defendant  may  file  a  supple- 
mental answer  containing  new  matters  of  defense,  but  the  plain- 
tiff in  such  case  has  the  right  to  file  an  amended  bill  to  meet 
such  new  matters.^"^ ' 

§344.     Illustrations  of  defendant's  right  to  amend  his  answer. 

A  defendant  in  partition  may  withdraw  his  answer  setting 
up  his  ownership  of  the  entire  title,  and  file  an  amended  answer 
averring  a  tenancy  in  common  with  others,  assigning  as  a 
reason  for  asking  to  make  the  amendment,  the  mistake  of 
counsel  in  drafting  his  answer.^"'  So  an  amendment  to  an 
answer  in  a  partition  suit  stating  in  a  definite  form  how  the 
defendant  claims  title  which  he  has  previously  claimed  in  a 
general  form,  is  allowable.^""  When  there  is  a  plain  mistake 
as  to  faxjts,  though  not  discovered  by  the  defendant  until  after 
the  argument  of  the  cause,  an  amendment  of  the  answer  will 
be  allowed,  whether  the  answer  be  sworn  to  or  not.^^"  An 
answer  will  be  allowed  to  be  amended  to  correspond  with  proofs 
on  a  certain  point  which  has  been  treated  as  regularly  in  the 
cause  on  the  argument  and  in  the  consideration  of  the  case.^^^ 
An  infant  defendant,  after  an  interlocutory  decree  had  been 
■  rendered  against  him,  was  allowed  to  amend  his  answer  upon 
attaining  his  majority. ^^^     After  issue  joined   and  the  cause 

207  Ward  vs.  Ward,  50  W.  Va.  517,  that  "  where  a  bill  has  been  filed 
40  S.  E.  Rep.  472.  against  an  infant  defendant,  and  a 

208  Price  vs.  Scott,  13  Wash.  574,  general  answer  thereto  has  been  put 
43  Pac.  Rep.  634.  in  by  the  guardian  ad  litem,  the  in- 

209  Woodward  vs.  Williamson,  39  fant  upon  his  arriving  at  full  age, 
S.  C.  333,  17  S.  E.  Rep.  778;  Sharon  and  before  decree,  is  entitled  as  a 
vs.  Sharon,  77  Cal.  102,  19  Pac.  Rep.  matter  of  right,  to  an  order  for 
230.  leave  to  put  in  a  new  answer,  upon 

210  Welsh  vs.  Arnett,  46  N.  J.  Eq.  his  showing  to  the  satisfaction  of 
548,  22  Atl.  Rep.  124.  the  court  that'new  or  further  answer 

21 J  Babcock  &  W.  C.  Co.  vs.  Pion-  is  necessary  to  protect  his  rights, 
eer  Iron  Works,  34  Fed.  Rep.  338.  A  bill  against  an  infant  while  he 

212  Winston  vs.  Campbell  4  Hen.  &  remains  a  minor  is  a  bill  for  relief 

Munf.  477.     See  Parker  vs.  McCoy,  merely,  as  the  answer  of  the  guar- 

10  Gratt.  at  p.  604.    In  Stephenson  dian    ad    litem    cannot   be    used    as 

vs.  Stephenson,  6  Paige  Ch.  (N.  Y.)  evidence   either   for  or   against  the 

353,  3  Law.  ed.  1018,  it  is  decided  infant.    And  if  the  infant  after  he 
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set  for  hearing,  the  defendant  in  chancery  may  be  permitted, 
for  good  cause  shown,  to  amend  his  answer,  and  to  plead  by 
means  of  such  amendment  the  statute  of  frauds  and  limita- 
tions. ^^^  A  mistake  of  the  defendant's  counsel  in  advising  him 
that  he  could  avail  himself  of  such  defense  without  pleading  it, 
is  a  sufficient  ground  for  leave  to  file  the  plea  of  the  statutes 
of  frauds  and  of  limitations  by  an  amendment  to  the  answer.^'* 

§345.     Illustrations  of  the  court's  refusal  to  permit  the  answer 
to  be  amended. 

.  A  defendant  in  a  partition  suit  will  not  be  permitted  to  file 
a  new  or  amended  answer  claiming  to  be  the  ovsmer  of  the  entire 
premises  in  question,  after  having  already  filed  his  answer  in 
which  he  claimed  only  an  undivided  half  and  did  not  deny  own- 


becomes  of  age  applies  and  obtains 
leave  to  put  in  a  new  answer  in 
person,  it  is  proper  to  allow  the 
complainant  to  amend  his  bill  so  as 
to  waive  an  answer  on  oath  as  to 
Mm." 

213  Jackson  vs.  Outright,  5  Miinf. 
308;  White  vs.  Turner,  2  Gratt. 
502. 

21*  Jackson  vs.  Outright,  supra. 
We  here  append  the  very  appro- 
priate remarks  of  the  learned  chan- 
cellor, in  his  opinion  delivered  in 
that  case  in  the  rendition  of  his  de- 
cree, relating  to  the  right  of  the 
court  to  permit  an  answer  to  be 
amended :  "  I  have  examined  this 
question  with  some  attention. 
Courts  of  Chancery,  without  diffi- 
culty, permit  amendments  in  small 
matters,  before  issue  joined;  but, 
after  issue  Joined,  depositions 
taken,  and  the  cause  ready  for 
hearing,  they  are  extremely  cautious 
of  permitting  a  dofendant  to  amend 
his  answer;  and  for  this  strong  rea- 
son, the  plaintiff's  case  is  now  dis- 
closed; the  defendant  is  fully  ap- 
prized of  the  weight  of  his  evidence; 


he  feels  where  it  presses  most  heav- 
ily, and  where  his  own  cause  is 
weakest,  and  most  in  need  of  sup- 
port; to  suffer  him,  at  this  time,  to 
avail  himself  of  his  own  oath  by 
way  of  amendment,  would  be  to  give 
him  an  unfair  advantage,  and  hold 
out  too  strong  a  temptation  to  per- 
jury. It  ought,  therefore,  but  rare- 
ly to  be  permitted.  There  are  cases, 
however,  in  which  courts  do  suffer 
it;  for  there  is  no  fixed  rule  on  the 
subject,  (say  the  books)  but  every 
application  of  this  kind  is  to  the 
discretion  of  the  court.''  Jackson 
vs.  Outright,  supra.  Here  the  fol- 
lowing eases  are  reviewed  by  the 
learned  chancellor:  Liggon  vs. 
Smith,  4  H.  &  M.  405;  Pearce  vs. 
Grove,  3  Atk.  522;  1  Bae.  Abr.  171; 
1  Munf.  514;  Argenbright  vs.  Oamp- 
bell,  3  H.  &  M.  144;  Rondeau  vs. 
Wyatt,  2  H.  Bl.  63.  See  also  Bur- 
gen  vs.  Giberson,  8  C.  E.  Green  (N. 
J.)  403,  which  decides  that  an 
answer  may  be  amended  so  as  to 
bring  before  the  court  a  matter  of 
defense  which,  through  the  mistake 
of  the  solicitor  has  been  omitted. 
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ership  of  the  other  half  by  the  plaintiff,  after  the  lapse  of  two 
years  without  any  reason  or  excuse  for  his  failure  to  set  up  a 
claim  of  title  to  the  entire  premises  sooner. ^^°  So  a  defendant 
will  not  he  permitted  to  file  an  amended  answer  which  only 
presents  immaterial  and  irrelevant  matters.  ^^®  So,  an  answer 
will  not  be  permitted  to  be  amended  so  as  to  set  up  a  defense 
that  the  defendant,  a  corporation,  was  acting  ultra  vires.^" 
After  a  replication  has  been  filed  to  an  answer  it  cannot  be- 
amended  without  leave  of  court,  unless  the  amendment  is 
directed  by  the  court,  and  if  made  without  leave  of  court,  it 
will  be  disregarded ;  ^^°  but  there  is  really  no  limit  as  to  the 
time  when  an  application  to  amend  an  answer  may  be  granted, 
if  the  situation  of  the  plaintiff  be  the  same  as  if  the  answer 
had  been  correct  or  sufficient  when  first  filed.^^" 


210  Harmon  vs.  Jacobs,  160  111. 
689,  43  N.  E.  Rep.  745. 

216  McKay  vs.  McKay,  33  W.  Va. 
724,  11  S.  E.  Rep.  213. 

217  The  Avenue  Sav.  Bank  vs.  Di- 
mock,  9  C.  E.  Green   (N.  J.)   26. 

218  Roberta  vs.  Sligleman,  78  111. 
120.  Amendment  may  be  allowed 
after  replication  filed  if  necessary 
to  promote  the  ends  of  justice.  Mar- 
tin vs.  Atkinson,  5  Ga.  390. 

We  here  append  some  of  the  ob- 
servations of  the  chancellor  in  Lig- 
gan  vs.  Smith,  4  Hen.  &  Munf.  405, 
406,  made  upon  his  review  of  cer- 
tain cases  decided  by  the  English 
court  in  the  course  of  his  opinion 
rendered    in    that   cause: 

"  Taking  this  view  of  the  law,  and 
the  practice  of  the  court  of  chan- 
cery in  that  country  from  which 
we  have  derived  our  system  of 
chancery  proceedings,  these  general 
rules  present  themselves  as  proper 
to  be  established  for  the  future  gov- 
ernment of  the  practice  of  this 
court : 

1.  To  allow  a  defendant  to  amend 
his  answer  must,  from  the  nature  of 


the  case  be  always  at  the  discretion 
of  the  court. 

2.  It  may  be  done  in  a  small 
matter,  on  motion,  at  any  time  be- 
fore issue  joined. 

3.  But  in  a  material  point,  the 
motion  must  be  made  upon  an  af- 
fidavit of  the  facts,  which  make  it 
necessary,  and  after  reasonable  no- 
tice thereof  to  the  plaintiff  or  his 
counsel,  that  the  court  may  take 
care  that  no  injury  be  produced  to 
the  other  party,  and 

4.  The  affidavit  ought  to  state, 
that,  at  the  time  of  putting  in  the 
answer,  the  defendant  did  not  know 
the  circumstances  upon  which  he 
makes  the  application,  or  any  other 
circumstances  upon  which  he  ought 
to  have  stated  the  fact  otherwise." 

219  1  Beach,  Mod.  Eq.  Pr.  sec.  395, 
citing  1  Dan'l  Ch.  Pr.  (5th  ed.) 
782;  Tillinghast  vs.  Champlin,  4 
R.  I.  128;  Martin  vs.  Atkinson,  5 
Ga.  390;  Gibson's  Suits  in  Chan- 
cery, sec.  345;  Furman  vs.  Wortli, 
4  Baxt.  296;  McVey  vs.  Ely,  5  Lea 
438. 
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§346.     How  the  application  to  amend  an  answer  may  be  made. 

If  the  amendment  proposed  to  the  answer  is  of  a  small  mat- 
ter, it  may  be  made  at  any  time  before  issue  joined,  upon  mere 
motion ;  ''°  but  in  a  material  point,  the  motion  to  amend  a  sworn 
answer  must  be  made  upon  an  affidavit  of  the  facts  which  render 
the  amendment  necessary ;  and  only  after  reasonable  notice  to 
the  plaintiff  or  his  counsel,  that  the  court  may  take  care  that 
no  injury  be  done  to  the  other  party. ^^^  And  the  affidavit 
ought  to  state  that  at  the  time  of  putting  in  the  answer,  the 
defendant  did  not  know  the  circumstances  upon  which  the  ap- 
plication to  amend  is  based,  or  any  other  circumstance  upon 
which  he  ought  to  have  stated  the  fact  otherwise."^' 

§347.     How  amendments  to  an  answer  made. 

A  defendant,  when  substantial  justice  requires  it,  may  with- 
draw his  answer  from  the  files  under  leave  of  the  court,  and  file 
a  new  answer  putting  in  issue  facts  which  he  ought  to  have  put 
in  issue  and  which  must  necessarily  be  in  issue,  before  the 
court  can  determine  the  real  merits  of  the  cause.^^'  This 
method  of  amending  an  answer,  when  proper  to  do  so,  by  its 
removal  from  the  files,  was  formerly  the  usual  way  of  changing 
or  altering  an  answer  in  the  English  Court  of  Chancery,^"*  but 
this  rule  was   subsequently   changed  by  Lord  Thurlow,   who, 

220  Liggon  vs.  Smith,  supra.  dispensed  with  except  under  special 

221 /demy    1   Dan'l    Ch.   Pr.    (4th  circumstances.    This  is  the  rule  in 

Am.   ed.)    783;    Huffman  vs.   Hum-  relation  to  amended  and  supplemen- 

mer,   17  N.  J.  Eq.  — ;   Vandervere  tal  bills.    Verplanck  vs.  Mercantile 

vs.  Reading,  9  N.  J.  Eq.  446.  Ins.   Co.,  1   Edw.  Ch.  47,  56.     And 

222  Liggon  vs.  Smith,  supra;  Bell  u.  fortiori  it  must  be  so  as  to   an- 

vs.  Hall,  5  N.  J.  Eq.   { 1  Halst. )   49 ;  swers.     Cook   vs.   Bee,    2    Tenn.    Ch. 

Boweu  vs.  Cross,  4  Johns.  Ch.    (N.  343,  344." 
Y. )  375,  1  Law.  ed.  873.  223  Depue  vs.  Sergent,  21  W.  Va. 

We    here    append    a    note    taken  at  p.  344.    In  this  case  the  bill  was 

from  1  Beach,  Mod.  Eq.  Pr.  at  pp.  not   sworn  to  and  likewise  the  an- 

417,   418:     "The   aflBdavit   required  swer.   It  is  not  likely  that  the  court 

in   such   cases   is   obviously  the  af-  would   have    permitted   the    answer 

fidavit  of  the  defendant,  although  it  to  be  withdrawn,  had  the  bill  and 

may,   if   deemed  iieeessary,  be   sup-  answer  been  under  oath, 
plemented  by  that  of  his  solicitor.  224  1  Daniell,  Ch.  PI.  and  Pr.  779. 

The  oath  of  the  defendant  cannot  be 
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it  seeems,  declined  to  permit  the  answer  to  be  taken  off  the  files, 
allowing  "  a  sort  of  supplemental  answer  to  be  filed,  and  by  that 
course  leaving  to  the  parties  the  effect  of  what  has  been  sworn 
before,  with  the  explanation  given  by  the  supplemental  an- 
swer." ^^°  And  this  is  the  rule  yet  as  to  sworn  answers,^^^  unless 
in  cases  of  errors  or  mistake  as  to  form  or  very  slight  and 
unimportant  amendments.^^'  As  the  distinction  between  amend- 
ed and  supplemental  bills  in  the  Virginias  is  not  much  observed 
in  practice  or  by  the  courts,"*  an  important  amendment  of  a 
sworn  answer  as  to  the  facts  can  certainly  be  made  either  by  way 
of  supplement,  or  simple  amendment  on  separate  paper  from  the 
original  answer,^^'^  or  in  any  other  manner,  so  as  to  distinguish 
the  amended  from  the  original  answer,  and  retain  the  latter 
free  of  mutilation  and  indiscriminate  interlineations. 

§348.     The  amendment  of  replications. 

Inasmuch  as  a  replication  is  treated  as  a  mere  formal  plead- 
ing,^^"  prepared  by  the  plaintiff's  attorney, ^^^  any  error  in  it, 
except  (it  is  said)  the  names  of  any  of  the  defendants,^'^  may  be 
corrected  by  amendment ^^^  But  as  special  replications  have 
been  almost  if  not  quite  entirely  superseded  in  a  court  of  equity 
by  the  use  of  the  general  replication,^^*  except  in  West  "Virginia 

225  1  Dan'l  Ch.  Pr.  (4th  Am.  ed.)  supplemental  answer  containing  the 
V80,  789,  and  the  numerous  cases  new  matter  or  correction."  Graham 
cited  in  the  footnote.  vs.  Skinner,  supra. 

226  1  Beach,  Mod.  Eq.  Pr.  sec.  227  See  authorities  last  above 
402,   siting  Hoffman,  Ch.   Pr.    (2nd  cited. 

ed.)      241;     Curliss     vs.     Marquiss  228  Anie,  sec.  170. 

Townshend,  19  Ves.  628;  Ridley  vs.  229  As  was  required  as  to  amend- 

Obee,  Wight,  Exch.  Rep.  32;   West-  ing  the  bill  in  Setzer  vs.  Beale,  19 

ern  Reserve  Bk.  vs.  Stuyker,  Clarke  W.  Va.  274. 

Ch.  380.   See  also  Hoffman  vs.  Hum-  230  1    Beach,    Mod.    Eq.    Pr.    sec. 

mer,   17  N.  J.  Eq.  271;  Venderyere  349.     ■ 

vs.  Reading,  9  N.  J.  Eq.  446;  Gra-  2311  Dan'l  Ch.  Pr.   (4th  Am.  ed.) 

ham  vs.   Skinner,   4  Jones  Eq.    (N.  831. 

C.)   94;  Fulton  Co.  vs.  Mississippi,  2321  Dan'l  Ch.  Pr.   (4th  Am.  cd.) 

etc.  R.   Co.,  21  HI.  338;   Smith  vs.  831;     1    Beach,    Mod.    Eq.    Pr.    sec. 

Babcock,  3  Sumn.   (U.  S.)  583.  479. 

"  The  modern  practice  in  amend-  233  Idem. 

ing  an  answer  is  to  let  the  original  234  Post,  sec.   451. 
remain  on  the  file,  and  to  put  in  a 
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where  a  special  replication  is  required  to  an  answer  in  the 
nature  of  a  cross-bill  setting  up  a  claim  to  affirmative  relief/^" 
the  question  as  to  the  right  to  amend  a  general  replication 
in  equity  can  rarely,  if  ever,  arise.  As  to  the  right  to  amend 
a  special  replication  filed  to  an  answer  in  the  nature  of  a  cross- 
bill setting  upo  a  claim  to  affirmative  relief,  the  reason  and 
analogies  of  the  law  suggest,  and  probably  require,  the  applica- 
tion of  the  same  principles  governing  in  cases  of  amendments  to 
bills  and  answers. 

§349.     The  right  to  amend  a  decree. 

During  the  term  at  which  a  decree,  whether  interlocutory  or 
final,  has  been  entered,  as  the  record  is  still  within  the  breast 
of  the  court,  the  decree  may  on  motion  be  amended,  modified  or 
set  aside.  ^^°  But  after  the  close  of  the  term,  in  the  absence  of 
a  statute  so  providing,  a  decree  cannot  be  amended,  modified  or 
set  aside  on  a  mere  motion,  unless  it  be  interlocutory  and  not 
final  in  character.^^^  Thus,  where  the  record  shows  that  a 
cause  was  heard  on  the  bill  the  court  has  no  power  at  a  subse- 

235  Post,  see.  451.  But  after  the  term,  power  of  amend- 

236  Morgan  vs.  Ohio  River  E.  Co.,  ing  is  confined  to  clerical  errors 
39  W.  Va.  19,  19  S.  E.  Rep.  588;  and  matters  of  mere  form;  and 
Cawood's  Case,  2  Va.  Cas.  527;  Kel-  these  may^  at  any  time,  upon  notice 
ly  vs.  High,  29  W.  Va.  381,  1  S.  to  parties  in  interest,  and  saving 
E.  Rep.  527;  Adams  vs.  Gill,  158  all  intervening  rights,  be  corrected 
111.  190,  41  N.  E.  Rep.  738;  Grim  so  as  to  make  the  record  conform 
vs.  Davidson,  6  W.  Va.  465;  Hall  to  the  fact.  Dunham  vs.  Commis- 
vs.  Bank,  15  W.  Va.  328;  Manion  sioners,  87  111.  188,  and  cases  there 
vs.  Fahy,  11  W.  Va.  at  p.  496;  cited.  See,  also.  Cook  vs.  Wood, 
Smith  vs.  Knight,   14  W.  Va.  749.  24  111.   295;   Railroad  Co.  vs.  Hol- 

237  Morgan  vs.  Ohio  River  R.  Co.,  brook,  72  111.  419;  ,  Church  vs. 
supra;  Wright  vs.  Strother,  75  Va.  English,  81  111.  443;  Gloucher  vs. 
857,  Hall  vs.  Bank,  supra.  "The  Patterson,  94  111.  526;  Lilly  vs. 
general  rule  is  that  courts,  while  a  Shaw,  59  111.  76;  Lill  vs.  Stookey, 
cause  is  pending,  and  parties  before  72  111.  497.  The  correction  sought 
them,  have  control  over  the  records  to  be  made  in  this  case  cannot  be 
and  proceedings  in  a  cause,  and  said  to  have  been  a  clerical  error, 
have  jurisdiction  over  their  judg-  such  as  is  contemplated  in  the  rule 
ments  and  final  orders  of  a  pend-  deduced  from  the  decisions  cited.  It 
ing  term,  and  may,  while  the  cause  was  an  error  of  substance,  and  not 
is  pending,  and  the  parties  in  court,  subject  to  amendment  after  the 
amend  or  set  them  aside  for  cause.  term."   Adams  vs.  Gill,  supra. 
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quent  term  to  amend  the  record  so  as  to  show  that  the  hearing 
was  on  an  amended  bill."^*  A  final  decree  ends  the  case,  so 
that  neither  the  parties  nor  the  subject  matter  of  litigation  are 
any  longer  before  the  court,  and  therefore  any  subsequent  action 
by  the  court  is  null  and  void  unless  made  under  some  lawful 
•mode  of  review, ^"^  or,  unless,  perhaps,  on  a  motion  made  during 
the  term  at  which  the  decree  was  entered  and  the  hearing  of 
such  motion  is  continued  to  a  subsequent  term.^*"  But  it  is 
well  settled  that  an  interlocutory  decree  ^*^  may  be  amended 
or  set  aside  at  any  time,  whether  during  the  term  of  its  entry 
or  subsequently.^*^  And  it  is  provided  by  statute  in  the  Vir- 
ginias that  the  court,  in  which  is  renderd  a  judgment  or  decree, 
in  a  cause  wherein  there  is  in  a  declaration  or  pleading,  or  in 
the  record  of  the  judgment  or  decree,  any  mistake,  miscalcula- 
tion, or  misrecital  of  any  name,  sum,  quantity  or  time,  when 
the  same  is  right  in  any  part  of  the  record  or  proceedings,  or 
when  there  is  any  verdict,  report  of  a  commissioner,  bond  or 
other  writing,  whereby  such  judgment  or  decree  may  be  safely 
amended,  may  amend  such  judgment  or  decree,  or  the  judge 
of  such  court  in  vacation  may  do  so,  within  five  years  in  West 
Virginia  and  within  three  years  in  Virginia,  from  the  date  of 
such  judgment  or  decree,  on  the  motion  of  any  party,  according 
to  the  truth  and  justice  of  the  case,  after  reasonable  notice  to 
the  opposite  party,  his  agent,  or  attorney  in  fact  or  law.^""*     Un- 


238  Adams  vs.  Gill,  supra.    .  59,  3  N.  E.  Rep.  653 ;  Campbell  vs. 

239  Morgan  vs.  Ohio  River  R.  Co.,  Powers,  139  111.  128,  28  N.  E.  Rep. 
supra;  Green  &  Co.  vs.  P.  W.  &  Ky.  1062. 

R.  R.  Co.,  11  W.  Va.  685;  Grim  vs.  It  is  said  in  Sheppard  vs.  Starke, 

Davidson,    supra;    Hall    vs.    Bank,  3  Munf.  29,  that  a  decree  which  is 

supra;   Ruhl    vs.   Ruhl,   24   W.   Va.  final    in    all    respects    except    that 

279;   Battaile  vs.  Maryland  Ilospi-  "liberty  is  reserved  to  the  parties, 

tal,  76  Va.  63.  or  either  of  them,  to  resort  to  the 

240  Green  &  Co.  vs.  P.  W.  &  Ky.  court   for  its  further  interposition, 
R.  R.  Co.,  supra.  if   it    should    be   found    necessary," 

2*1  As  to  what  is  an  interlocutory  may  be  amended,  on  motion  or  in  a 

decree,  see  post,  sec  566,  and  ante,  sum,mary  way,  or  by  bill  of  revieio. 

see.  230.  See  Steenrod  vs.  W.  P.  &  B.  R.  R. 

242  Commonwealth       vs.        Beau-  Co.,  25  W.  Va.  133. 
marchis,   3   Call  top  p.   107,   marg.  =43  Code    (W.   Va.)    Ch.    l:',4,   sec. 

p.  122;  Ryan  vs.  Thomas,  104  Ind.  5;    Code    (Va.)    1887,   Ch.   169,   sec. 
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der  this  statute  the  decree  may  not  only  be  corrected  and  amend- 
ed in  the  court  below,  but  on  appeal,  by  the  Appellate  Court 
likewise.^**  But  no  amendment  of  a  decree  by  virtue  of  this 
statute  can  be  made  until  reasonable  notice  has  been  given  to 
the  adverse  party.  ^*° 

So,  under  this  statute  a  decree  on  a  bill  taken  for  confessed 
may  be  reversed  on  motion  after  reasonable  notice  to  the  oppo- 
site party,  his  agent  or  attorney,  for  which  an  Appellate  Court 
might  reverse  it.^*"  So,  a  decree  rendered  against  parties  who 
have  not  been  personally  served  with  process  is  properly  correct- 
ed on  motion  after  due  notice.^*' 

Inasmuch  as  a  decree  is  in  the  breast  of  the  court  during  the 
term  at  which  it  is  entered,  it  may  be  stricken  out,  altered  or 
amended  during  the  term  without  notice  to  the  parties.^**  There- 
fore it  is  not  safe  to  act  upon  a  decree,  as  a  rule,  until  after  the 
adjournment  of  the  term  at  which  it  is  entered.^*'  But  when 
a  decree  has  been  once  entered,  and  the  term  ended,  that  decree 
can  be  disturbed  only  by  petition  for  rehearing,  bill  of  review, 
bill  to  impeach  such  decree  or  by  an  appeal.  ^°° 

3451.  The  notice  required  by  this  of  chapter  134  of  the  Code  of  West 
statute  need  not  be  in  writing.  Dil-  Virginia ;  and  no  such  motion  hay- 
lard  vs.  Thornton,  29  Gratt.  392.  ing  been  made,   as  required  by  the 

244  Pumphrey  vs.  Brown,  5  W.  Va.  6th   section  of   said  chapter,  an  ap- 

107;    Boggess    vs.    Robinson,    5    W.  peal     and     supersedeas    allowed    to 

Va.  402;  Dickinson  vs.  Lewis,  7  W.  such   decree   must   be   dismissed,   as 

Va.  673;   Jones  vs.   Cunningham,  7  improvidently  awarded."   Forest  vs. 

W.  Va.  707.  Stephens,  21   W.  Va.  316. 

246  Shumate   vs.    Crokettt,   43    W.  The  notice  in  such  ease  need  not 

Va.  491,  27  S.  E.  Rep.  240.  specify    the    errors    for    which    the 

246  Baker  vs.  W.  Min.  &  M.  Co.,  court  is  asked  to  correct  or  reverse 

6  W.  Va.  196;  Hartley  vs.  Rolfe,  12  its   decree  on  a  bill  taken  for  con- 

W.  Va.  401.  fessed.    Saunders  vs.  Griggs,  81  Va. 

"  A  decree  having  been  rendered  506. 

in  favor  of  the  appellee  upon  a  bill  247  Carlton  vs.  RufiFner,  12  W.  Va. 

taken  for  confessed  against  the  ap-  297;    Gunn    vs.    Turner,    21    Gratt. 

pellant,  who  never  appeared  in  said  382;   Capehart  vs.  Cunningham,   12 

cause,  is  a  decree  by  default;   and  W.  Va.  750. 

whatever    errors    there    may    be    in  248  Clendening  vs.  Conrad,  91  Va. 

said    decree,    could   have    been    cor-  410,  21  S.  E.  Rep.  818. 

lected  by  the  court,  which  rendered  249  Idem. 

the  same,  upon  motion,  in  the  man-  250  Nelson    vs.    Kounslar,    79    Va. 

ner   prescribed    by    the   5th   section  468. 
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§350.    Amendment  of  the  decree  because  of  clerical  errors  therein. 

A  clerical  error  may  be  corrected  by  the  court  ou  motion, 
and  the  decree  amended  so  as  to  relieve  from  such  error  at  any 
time,  whether  at  the  term  at  which  the  decree  was  entered  or 
at  some  subsequent  term  of  the  court,  and  whether  the  decree 
be  final  or  interlocutory.^"'  A  clerical  error  is  the  entry  of 
such  a  decree  in  the  cause  as  was  not  intended  to  be  entered 
by  the  parties  or  any  one  of  them.^''^     ,Thus  if  a  decree  is  pre- 


251  Morris  vs.  Peyton,  29  W.  Va. 
201;  Manion  vs.  Fahy,  11  W.  Va. 
482;  Shipman  vs.  Bailey,  20  W.  Va. 
140;  Stewart  vs.  Stewart,  40  W. 
Va.  65,  20  S.  E.  Rep.  862;  Shumate 
vs.  Crockett,  43  W.  Va.  491,  27  S. 
E.  Eep.  240.  "All  mistakes  in  a 
final  judgment  of  a  merely  clerical 
character  may  be  amended  in  a  di- 
rect proceeding  for  that  purpose 
where  the  rights  of  some  third 
party  have  not  intervened  in  such 
manner  as  to  render  an  amendment 
inequitable.  Jenkins  vs.  Long,  23 
Ind.  460;  Makepeace  vs.  Lukens,  27 
Ind.  435;  Goodwine  vs.  Hedrick, 
29  Ind.  383 ;  Hebel  vs.  ■  Scott,  36 
Ind.  226;  Bales  vs.  Brown,  57  Ind. 
282;  Miller  vs.  Eoyce,  60  Ind.  189 
Bristor  vs.  Galvin,  62  Ind.  352 
Newhouse  vs.  Martin,  68  Ind.  224 
Urbanski  vs.  Manns^  87  Ind.  585 
Gray  vs.  Robinson,  90  Ind.  527 
Runnels  vs.  Kaylor,  95  Ind.  503 
Daniels  vs.  McGinnis,  97  Ind.  549 
Freem.  Judgm.  sec.  72.  The  power 
to  authorize  such  amendments  to 
be  made  is  originally  traceable  to 
certain  English  statutes  recognized 
as  in  force  in  this  State,  (see  Make- 
peace vs.  Lukens,  supra;)  but  it  is 
now  generally  accepted  and  treated 
as  u,  power  inherent  in  every  court 
having  jurisdiction  to  render  a 
judgment.  ...  In  our  opin- 
ion, however,  the  proceedings  and 
record  entry  before  us  do  not  fall 
within    either    one    of    the    classes 


above  mentioned.  While  the  record 
entry  in  question  contains  a  finding 
of  certain  facts,  and  has  some  of  the 
characteristics  of  a  final  decree  in 
chancery,  it  is  nevertheless  essen- 
tially nothing  more  than  an  inter- 
locutory order  entered  in  a  matter 
in  fieri  of  purely  equitable  jurisdic- 
tion. Such  interlocutory  orders, 
when  within  the  jurisdiction  of  the 
court,  are,  as  to  all  matters  proper- 
ly embraced  within  them,  of  bind- 
ing authority  so  long  as  they  re- 
main in  force;  but  they  are  within 
the  control  of  the  court  making 
them  until  the  proceeding  or  cause 
in  which  they  are  made  is  finally 
disposed  of.  Such  orders,  when  as- 
certained to  be  erroneous  or  an  im- 
pediment to  rightful  further  pro- 
ceedings, may,  and  ought  to  be, 
amended,  modified,  or  set  aside,  as 
the  right  of  the  case  requires,  either 
upon  direct  and  summary  proceed- 
ings instituted  for  that  purpose,  or 
by  the  court  upon  its  own  motion." 
Ryon  vs.  Thomas,  104  Ind.  59,  3  N. 
E.  Rep.  655,  656.  See  Marr.  vs.  Mil- 
ler, 1  H.  &  M.  204;  Morrison  vs. 
Stewart,  21  111.  App.  113;  Sluck- 
land  vs.  Sluckland,  95  N.  C.  471. 

262  Morris  vs.  Peyton,  supra.  "  If 
it  is  the  decree,  which  any  one  of  the 
parties  intended  to  be  entered, 
though  it  be  not  the  decree,  which 
all  the  others  intended  to  be  en- 
tered, it  is  clearly  not  a  clerical  er- 
ror but  an  error  or  mistake  of  the 
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pared  which  all  the  parties  understand  alike  and  it  is  indorsed 
by  the  Judge  and  a  mistake  is  made  in  copying  it  into  the  record, 
whereby  its  meaning  is  materially  changed,  a  clerical  error  is 
committed.^'^'  So,  if  all  the  parties  have  agreed  upon  the  sub- 
stantial terms  of  a  decree,  and  a  mistake  is  made  in  computing 
the  amount  of  the  debt,^^*  or  the  Clerk  enters  the  wrong  amount 
in  the  record,  though  the  original  draft  of  the  decree  contains 
the  true  amount, ''°'  each  of  these  is  a  clerical  error.  So,  a 
clerical  error  may  further  be  defined  to  be  any  mistake,  over- 
sight, omission,  or  neglect,  on  the  part  of  the  Clerk  in  entering 
up  a  decree  or  judgment  in  the  order  book.^^°  But  a  clerical 
error  can  only  be  corrected  from  something  which  appears  in  the 
pleadings,  record  or  proceeding  of  the  cause,  or  a  writing  of 
some  kind  therein,  or  upon  the  face  of  the  decree  itself /°'  It 
cannot   be    shown   by    depositions    subsequently   taken   in    the 


cause. 

parties  themselves,  they  differing  in 
opinion  as  to  the  decree,  which  they 
had  consented  should  be  entered;  or 
it  may  be  a  fraudulent  preparation 
of  a  decree  by  one  of  the  parties, 
when  there  was  a,  perfect  under- 
standing as  to  what  consent-decree 
was  to  be  entered.  In  neither  of 
these  caseSj  as  we  have  seen,  can  the 
court  correct  such  a  decree  by  any 
order  made  in  the  cause."     Idem. 

253  Idem. 

2B4  Idem. 

255  Shumate  vs.  Crockett,  43  W. 
"Va.  491,  27  S.  E.  Rep.  240;  Bank 
vs.  Shirley,  26  W.  Va.  563. 

256  Digges  vs.  Dunn,  1  Munf.  56, 
62. 

257  Manion  vs.  Fahy,  supra;  Mor- 
ris vs.  Peyton,  supra;  Bank  vs. 
Shirley,  supra;  Triplett  vs.  Lake, 
43  W.  Va.  428,  27  S.  E.  Rep.  363; 
Shumate  vs.  Crockett,  supra;  Da- 
venport vs.  Kirkland,  156  111.  169, 
40  X.  E.  Rep.  304;  Dillard  vs.  Dil- 
lard,  77  Va.  820;  Shipman  vs. 
Bailey,  20  W.  Va.  140;  Henly  vs. 
Menefee,  10  W.  Va.  771. 


In  Erink  vs.  Schroyer,  18  111.  416, 
the  names  of  some  of  the  defendants 
seem  to  have  been  misstated  in  the 
judgment,  and  the  court,  in  holding 
that  such  errors  were  amendable, 
said :  _ "  The  parties  to  the  action, 
and  between  whom  the  issue  was 
tried,  appear  from  the  declaration 
and  plea,  and  the  misstatement  of 
the  surnames  of  some  of  these 
parties  defendant  in  the  subsequent 
record  and  judgment  order  is  evi- 
dently the  mere  clerical  mistake  of 
the  officer,  the  clerk,  in  entering  of 
record  the  proceedings  and  judg- 
ment of  the  court.  This  is  apparent 
from  inspection  of  the  record,  and 
the  mistake  is  amendable  by  the 
record  itself,  at  any  time,  either  in 
the  court  where  the  record  remains, 
or  in  any  other  court  to  which  the 
record  may  be  taken  by  appeal  or 
writ  of  error.  Such  is  the  letter  and 
spirit  of  our  Statute  of  Amend- 
ments and  Jeofails." 

See  also  Davenport  vs.  Kirkland, 
supra. 

268  Morris  vs.  Peyton,  supra. 
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§351.    As  to  the  amendment  of  a  consent-decree. 

A  consent  decree  cannot  be  corrected  by  any  amendment  or 
alteration  without  the  consent  of  all  the  parties  to  the  cause, 
even  at  the  term  at  which  it  is  entered,  except  as  to  clerical 
errors,^^®  and  it  makes  no  difference  whether  such  decree  be  final 


or  interlocutory.^"" 

259Manion  vs.  Fahy,  supra;  Mor- 
ris vs.  Peyton,  supra. 

"  During  the  term  of  the  court, 
at  which  a  decree  is  entered,  it  is 
completely  under  the  control  of  the 
court,  and  may  on  motion,  or  at 
the  suggestion  of  the  court  with- 
out motion,  be  modified  or  annulled ; 
Bureh  vs.  Scott,  1  Gill.  &  J.,  398. 
A  decree  procured  by  fraud  may  be 
so  set  aside  during  the  term  of  the 
court,  at  which  it  was  made,  but 
not  afterwards.  See  Doss  vs.  Tyaek, 
14  How.  U.  S.  E.  297.  And  the  same 
rule  would  apply  to  a  consent  de- 
cree, but  from  the  very  nature  of  a 
consent  decree,  it  cannot  be  altered 
or  modified,  except  by  consent,  un- 
less there  has  been  a  clerical  mis- 
take, for  though  the  court  be  satis- 
fied that  the  parties  had  formerly 
agreed  to  have  a  decree,  in  sub- 
stance such  as  the  modified  one  en- 
tered, which,  by  a  mistake  other 
than  clerical,  was  not  entered,  but  a 
different  decree  entered,  how  can  the 
court  enter  this  modified  decree  as 
a  consent  decree,  when  one  of  the 
parties  is  present  and  protests 
against  its  being  entered  as  by  his 
consent?  The  entry  of  a  consent 
decree  is  a  statement  on  the  record, 
not  that  theretofore  the  parties  had 
agreed  to  enter  such  a  decree,  but 
that  they  now  (when  the  decree  is 
entered)  consent  to  its  entry.  And 
if  they  do  not,  when  it  is  to  be  en- 
tered, consent  to  the  court's  enter- 


ing it,  it  cannot  be  so  entered. 
Neither  could  the  court  enter  such 
modified  decree  generally,  as  a  de- 
cree made  by  the  court  without  the 
consent  of  parties  for  such  a  decree 
can  only  be  entered  on  the  merits 
of  the  case  according  to  the  judg- 
ment of  the  court;  and  this  modi- 
fied decree  is  not  generally  such  a, 
decree,  but  is  one  only  which  the 
parties  formerly  agreed  to,  and 
generally  is  not  sustained  by  the 
facts  in  the  record,  and  upon  the 
propriety  of  which  the  court  has 
never  exercised  its  judgment.  A 
ease  might  arise,  when  a  party 
might  be  liable  to  a  common  law 
action  for  refusing  to  carry  out  his 
agreement,  and  objecting  to  the  en- 
tering of  the  consent  decree  as  modi- 
fied. But,  except  by  consent  of  all 
parties,  the  court  cannot  modify  a 
consent  decree,  except  in  the  case 
where  the  clerk,  in  entering  tne  de- 
cree from  the  draft  furnished  him, 
has  made  a  mistake.  Such  a  mis- 
take would  formerly  have  been  cor- 
rected by  bill  of  review,  or  by  bill 
in  the  nature  of.  a  bill  of  review, 
according  to  the  English  practice  or 
here  by  a  bill  of  review,  if  the  de- 
cree was  final,  or  a  petition  for  a 
rehearing,  if  the  decree  was  inter- 
locutory; 8  Anon.,  1  Ves.  93;  and 
Atkinson  vs.  Marks,  1  Cow.  693." 
Manion  vs.  Fahy,  supra. 

2I50  Armstrong  vs.  Wilson,  19  W. 
Va.  108. 
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CHAPTER  XIX. 

PLEAS  IN  BAR. 

See.  352.     Classification  of  pleas  in  bar. 

Sec.  353.     Plea  of  the  statute  of  limitations. 

Sec.  354.     Who  may  plead  the  statute  of  limitations. 

See.  355.     Plea  of  the  statute  of  limitations  by  one  of  two  or  more  joint 

defendants. 
See.  356.     The   statute    of   limitations    in    cases    of    fraud    and    trust. — 

When  it  begins  to  run. 
Sec.  357.     The  statute  of  limitations  as  to  setting  aside  conveyances  or 
other  transactions  to  the  prejudice  of  the  rights  of  creditors. 
See.  358.     Period  of  time  in  which  the  right  of  action  or  suit  is  barred  by 

the  statute  of  limitations. 
Sec.  359.     Cases  not  specifically  provided  for  that  come  vsrithin  the  general 

five-year  period  of  the  statute  of  limitations. 
See.  360.     Cases  not  specifically  provided  for,  in  which  the  period  of  lim- 
itation is  one  year. 
Sec.  361.     When  the  statute  of  limitations  begins  to  run  against  the  right 

to  sue. 
Sec.  362.     When  the  statute  of  limitations  does  not  apply. 
Sec.  363.     As  to  presumption  of  payment  from  lapse  of  time. 
See.  364.     Laches  as  a  defense  in  equity. 

Sec.  365.     What  will  relieve  from  the  bar  of  the  statute  of  limitations. 
Sec.  366.     What  will  relieve  from  the  bar  of  the  statute  of  limitations  — 

further  considered. — •  New  promise. 
Sec.  367.     What  will  relieve  from  the  bar  of  the  statute  of  limitations  — 
further  considered. —  Obstructions  to  plaintiff's  right  of  suit. 
Sec.  368.     What  will  relieve  from  the  bar  of  the  statute  of  limitations  — 

further  considered. — Deduction  of  certain  periods  of  time. 
Sec.  369.     What  will  relieve  from  the  bar  of  the  statute  of  limitations  — 
further  considered. —  One  year  after  abatement  of  suit. 
As  to  the  running  of  the  statute  of  limitations  against  munici- 
palities. 
Burden  of  proof  as  to  the  statute  of  limitations. 
Plea  of  the  Statute  of  Frauds. 
Plea  of  any  other  statute. 

Pleas  of  matter  of  record. —  Of  former  judgment. 
Pleas  of  matter  of  record  continued. —  Of  former  judgment  of 

a  court  of  a  foreign  state  or  country. 
Of  pleas  of  matter  of  record  continued. —  Of  former  decree. 
Of  pleas  of  matter  of  record  continued. — •  Of  adjudication  of  a 
court  other  than  a  court  of  law  or  equity. 


Sec. 

370. 

Sec. 

371. 

See. 

372. 

See. 

373. 

Sec. 

374. 

Sec. 

375. 

Sec. 

376. 

See. 

377. 

Sec. 

387. 

Sec. 

388. 

See. 

389. 

Sec. 

390. 

Sec. 

391. 

See. 

392. 
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Sec.  o78.     As  to  the  identity  of  the  parties  to  the  former  action  or  suit, 
and  the  efleet  of  the  judgment  or   decree  therein  upon  their 
rights  in  a  second  suit. 
See.  379.     Essential  allegations  of  a  plea  of  former  adjudication. 
Sec.  380.     Pleas  in  bar  created  by  matter  in  pais. —  A  release. 
Sec.  381.     Pleas  in   bar  created  by  matter  in  pais  further   considered. — 

A  stated  account. 
Sec.  382.     Pleas  in  bar  created  by  matters  in  pais  further  considered. — 

A  settled  account. 
Sec.  383.     Pleas  in  bar  created  by  matters  in  pais  further  considered. — 

An  award. 
Sec.  384.     Pleas  in  bar  created  by  matters  in'  pais  further  considered. — 
That  the  defendant  is  a  purchaser  for  valuable  consideration. 
Sec.  385.     Pleas   in  bar  created  by  matter   in  pais  further   considered. — 

Title  in  the  defendant. 
See.  386.     Pleas  in  bar  created  by  matter  in  pais  further   considered. — 
Release  of  surety. 
Essential  requisites  of  a  plea  in  bar. 
Distinction  between  a  plea  and  an  answer. 
When  an  answer  must  accompany  the  plea. 
The  frame  of  a  plea. 
When  a  plea  in  bar  may  be  filed. 

How   the    sufificieney    of   a  plea  in  bar  or  in  abatement  may  be 
determined. 
Sec.  393.     How  the  issue  is  formed  on  a  plea  in  equity,  and  the  scope  of 

the  issue. 
Sec.  394.     Burden  of  proof  on  the  issue  joined  on  a  plea  in  equity. 
Sec.  395.     How  the  issue  joined  upon  a  plea  is  tried. 

§352.     Classification  of  pleas  in  bar. 

The  usual  classification  of  pleas  in  bar  divides  them  as  fol- 
lows: (1)  Pleas  founded  on  some  bar  created  by  statute; 
(2)  Pleas  founded  on  matter  of  record;  (3)  Pleas  founded  on 
some  matter  of  fact  not  of  record.^  These  different  classes  are 
thus  subdivided:  Pleas  of  the  first  class  into  those  of  (a) 
The  Statute  of  Limitations;  (b)  The  Statute  of  Frauds;  (c) 
And  any  other  statute  creating  a  bar.^  Pleas  of  the  second  class 
are  those  vs^hich  rely  upon  one  of  the  following  matters  of  de- 
fense: (a)  A  judgment  rendered  in  a  court  of  law;  (b)  A 
judgment  or  decree  of  a  foreign  court;  (c)  A  decree  of  a  court 

1  Story   Eq.    PI.     (9th    Ed.),    sec.  2  Story   Eq.    PI.    (9th    Ed.),    sec. 

749;  1  Dan.  Ch.  Pr.   (4th  Am.  Ed.)  750;  Shipman  Eq.  PI.  465;   1  Dan. 

638;    1    Beach   Mod.    Eq.    Pr.,    sec.  Ch.    Pr.    (4th   Am.   Ed.)    639,    655, 

301 ;  Shipman  Bq.  PI.  464,  465.  658. 
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of  equity.'  Pleas  of  the  third  class,  which  depend  upon  matter 
in  pais,  oppose  the  bill  upon  one  of  the  following  grounds:  (a) 
A  release;  (b)  A  stated  account;  (c)  A  settled  account;  (d) 
An  award;  (e)  That  the  defendant  is  a  purchaser  for  a  valua- 
able  consideration ;  (/)  Title  in  the  defendant.* 

§353.    Plea  of  the  statute  of  limitations. 

In  West  Virginia^  as  we  have  seen,°  if  it  appear  on  the  face 
of  the  bill  that  the  claim  is  barred  by  the  Statute  of  Limitations, 
the  defense  may  be  raised  by  demuprer,  and  this  is  the  rule 
generally  obtaining  in  a  court   of  equity.  °     But  the  rule  in 


3  Shipman  Eq.  PI.  468 ;  Story  Eq. 
PI.  (9th  Ed.),  see.  778;  1  Dan.  Ch. 
Pr.    (4th  Am.   Ed.)    658-665. 

4  Shipman  Eq.  PI.  472 ;  Story  Bq. 
PI.  (9th  Ed.),  sec.  795;  1  Beach 
Mod.  Eq.  Pr.,  see.  301;  1  Dan.  Ch. 
Pr.   {4th  Am.  Ed.)   665-680. 

5  Ante,  see.   304. 

s  Idem.  The  Virginia  courts  are 
committed  in  some  of  their  deci- 
sions to  the, statement  found  in  the 
course  of  their  opinions  that  the 
general  rule  is  otherwise.  Thus  in 
Hickman  vs.  Stout,  2  Leigh  10, 
Judge  Carr  says :  "  There  is  no 
rule  better  established  than  that 
one  cannot  avail  himself  of  the 
statute  of  limitations  in  a  suit  in 
equity  without  pleading  it.  This 
was  admitted  as  the  general  rule; 
but  the  appellant's  counsel  argue 
that  this  ease  was  taken  out  of  it, 
because  neither  the  bill  nor  the  ac- 
count exhibited  with  it  showed  any 
items  of  more  than  five  years 
standing.  If  this  were  the  fact,  I 
do  not  think  it  would  have  enti- 
tled the  defendant  to  avail  himself 
of  the  statute  without  pleading  it. 
However,  he  might  have  taken  ad- 
vantage of  the  defect  in  another 
way.  But  it  appears  on  examina- 
tion that  the  counsel  is  mistaken  as 


to  the  fact.  The  account  exhibited 
with  the  bill,  the  account  which 
Hickman  said  in  his  answer  he  had 
seen,  commences  as  early  as  1814." 

In  Tazewell's  Ex'r  vs.  Whittle's 
Adm'r,  13  Gratt.  344,  Judge  Mon- 
cure  says :  "  It  is  certainly  true, 
as  a  general  rule,  that  this  defense 
must  be  made  by  plea  or  answer; 
and  the  rule  applies  as  well  to  a. 
court  of  equity  as  a  court  of  law." 

The  same  doctrine  is  recognized 
in  Colvert  vs.  Millstead's  Adm'x, 
5  Leigh  88;  Smith  vs.  Pattie,  81 
Va.  665 ;  Gibson  vs.  Greene's  Adm'r, 
89  Va.  526,  16  S.  E.  Rep.  661. 

Barton,  in  the  first  volume  of  his 
Chancery  Practice  (2nd  Ed.  p.  83), 
after  reviewing  the  Virginia  cases, 
deduces  from  them  the  following 
conclusions :  "  That,  although  the 
bill  states  on  its  face  a  case  which 
is  barred  of  relief  by  the  statute  of 
limitations,  or  by  the  rules  of 
equity  analogous  thereto,  yet  never- 
theless no  such  defense  is  available 
unless  it  be  set  up  in  some  way,  by 
plea  or  answer,  so  as  to  apprise 
complainant  of  the  intention  of  the 
defendant  to  rely  on  it." 

In  Hubble  vs.  Poff,  98  Va.  646,  37 
S.  E.  Rep.  277,  Keith,  P.,  in  the 
course  of  his  opinion,  says:     "The 
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Virginia  is  otherwise/  In  that  State  the  statute  of  limita- 
tions must  be  relied  on  by  plea  or  answer/  If  it  does  not 
appear  on  the  face  of  the  bill  that  the  plaintiff's  demand  is  ' 
barred  by  the  statute  of  limitations  all  the  authorities  agree 
that  it  may  be  shown  by  plea."  The  right  to  make  the  defense 
by  demurrer,  when  the  bill  shows  the  defense  to  be  barred,  is  not 
exclusive,  as  the  defendant  may  rely  upon  his  plea  instead  of 
demurrer,  if  he  so  desires, '^''  or  he  may  make  such  defense  by 
answer,  without  resorting  to  a  plea,^^  which,  indeed,  is  the 
usual  mode  of  pleading  the  statute  of  limitations.^^  But  the 
defendant  must  in  some  manner  raise  the  defense,^^  or  when 
the  case  is  before  a  commissioner,  it  may  be,  without  formally 
pleading  it,  relied  on  in  any  way  that  it  can  be  brought  to  the 
commissioner's   attention,   as  by  an  exception  to  his  report.^* 


practice  that  obtains  in  other  juris- 
dictions may  be  better  and  more 
consonant  to  reason,  but  we  are 
bound  by  the  law  as  established  by 
the  cases  which  we  have  just  cited." 

7  See  cases  last  above  cited. 

8  Idem. 

« Kane  vs.  Bloodgood,  7  Johns. 
Ch.  (N.  Y.)  90,  2  Law.  Ed.  231, 
and  the  numerous  eases  cited  in  the 
note;  Lansing  vs.  Starr,  2  Johns. 
Ch.  150,  1  Law.  Ed.  327,  and  the 
cases  cited  in  the  note;  Shipman 
Eq.  PI.  465;  1  Beach  Mod.  Bq.  Pr., 
sec.  307;  Story  Eq.  PL  (9th  Ed.) 
sec.  751;  1  Dan.  Ch.  Pr.  (4th  Am. 
Ed.)   639  et  seq. 

10  Jackson  vs.  Hull,  21  W.  Va. 
601;  Humbert  vs.  Trinity  Church, 
7  Johns.  Ch.  195,  4  Law.  Ed.  121 
and  note. 

"  Van  Hook  vs.  Whitlock,  7 
Paige  Ch.  (N.  Y.)  373,  4  Law.  Ed. 
194,  citing  in  the  note  Ruckman  vs. 
Decker,  23  N.  J.  Eq.  289 ;  Piatt  vs. 
"Vattier,  34'  U.  S.  405,  9  Law.  Ed. 
173;  Boone  vs.  Chiles,  35  U.  S. 
177,  9  Law.  Ed.  388;  Humphrey  vs. 
Spencer,  36  W.  Va.  11,  14  S.  E. 
Rep.  410. 


12  1  Bart.  Ch.  Pr.   (2nd  Ed.)   399. 
"  The  same  strictness  of  pleading 

is  not  required  in  equity  as  at  law. 
It  is  not  common  to  plead  the  stat- 
ute specially  or  formally  in  equity, 
but  only  to  rely  upon  it  in  general 
terms  in  the  answer.  The  only  rea- 
son for  requiring  the  defense  to  be 
made  by  plea  or  answer  is  that  the 
plaintiff  may  have  an  opportimity 
if  he  can,  to  take  the  case  out  of 
the  operation  of  the  statute." 
Tazewell  vs.  Whittle,  13  Gratt.  344. 

13  Gibson  vs.  Green,  89  Va.  524, 
16  S.  E.  Rep.  661;  Tazewell  vs. 
Whittle,  supra;  Smith  vs.  Hutchin- 
son, 78  Va.  683;  Hickman  vs.  Stout, 
2  Leigh  6;  Colvert  vs.  Millstend,  5 
Leigh  88;  Riddle  vs.  McGinnis,  22 
W.  Va.  253;  Humphrey  vs.  Spencer, 
36  W.  Va.  11,  9  S.  E.  Rep.  930; 
Smith  vs.  Brown,  44  W.  Va.  342, 
30  S.  E.  Rep.  160. 

14  Woodyard  vs.  Polsley,  14  W. 
Va.  211;  Conrad  vs.  Buck,  21  W. 
Va.  396;  Carter  vs.  Howard,  39  Vt. 
106;  Partridge  vs.  Mitchell,  3  Edw. 
Ch.  180,  6  Law.  Ed.  61;  Leith  vs. 
Carter,   83   Va.   889,   5    S.   E.   Rep. 
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§354.     Who  may  plead  tlie  statute  of  limitationi. 

As  a  general  rule,  the  defense  of  the  Statute  of  Limitations 
is  a  personal  privilege  to  be  exercised  by  the  debtor,  and  can 
be  waived  or  asserted  by  him  at  his  option/^  But  to  this  rule 
there  are  some  exceptions."  Thus,  where  the  principal  debtor 
could  have  pleaded  it,  his  privies  in  estate,  as  his  personal 
representatives,  heirs-at-law,  devisees,  vendees,  assignees  or 
mortgagees  of  the  property  sought  to  be  charged  or  affected  by 
the  suit,  may  also  plead  it.^'  But  a  mere  stranger  cannot  do 
so  ^'  Even  though  he  be  a  creditor  of  the  defendant  in  a  suit 
to  enforce  the  liens  by  judgment  against  his  estate,  and  ascer- 
tain and  fix  their  priorities,"  unless  it  be  such  a  suit  brought 
against  the  estate  of  a  decedent,  in  which  case  one  creditor 
may  avail  himself  of  the  Statute  of  Limitations  as  against  the 
demand  of  another  creditor.^"     This  exception  is  put  upon  the 


584;  Seborn  vs.  Beckwith,  30  W. 
Va.  774,  5  S.  E.  Rep.  450. 

"  In  a  suit  by  a  creditor  against 
an  expired  corporation,  where  the 
corporation  in  its  answer  pleads  a, 
set-oflf  against  the  plaintiffs  de- 
mand, the  plaintiff  may  file  a  plea 
of  the  statute  of  limitations  before 
the  commissioner,  or  in  any  other 
manner  make  that  defense  before 
the  commissioner  taking  an  account 
in  the  case."  Stiles  vs.  Laurel 
Fork  Oil  &  Coal  Co.,  47  W.  Va. 
838,  35  S.  E.  Rep.  986. 

16  Clayton  vs.  Henley,  32  Gratt. 
65;  McCartney  vs.  Potomac  Elec- 
tric Co.,  94  Va.  198,  26  S.  E.  Rep. 
419,  reported  in  the  official  report 
under  the  style  of  McCartney  vs. 
Tyrer;  Smith  vs.  Hutchinson,  78 
Va.  683;  Welton  vs.  Bogga,  45  W. 
Va.  624,  32  S.  E.  Rep.  232;  Mc- 
Claugherty  vs.  Croft,  43  W.  Va. 
270,  27  S.  E.  Rep.  246.  See  also 
B.  &  O.  R.  Co.  vs.  Vanderwerker, 
44  W.  Va.  229.  28  S.  E.  Rep.  829. 

i«  Idem. 

5'  McClaugherty  vs.  Croft,  supra; 


Weidenbaugh  vs.  Reid,  20  W.  Va. 
588;  Hill  vs.  Hilliard,  103  N.  C. 
34,  9  S.  E.  Rep.  639;  Walker  vs. 
Burgess,  44  W.  Va.  399,  30  S.  E. 
Rep.  99. 

18  Wood  Lim.  Ac.  80. 

1"  McClaugherty  vs.  Croft,  supra. 

20  Woodyard  vs.  Polsley,  14  W. 
Va.  211.  We  here  append  the  note 
of  Brannon,  P.,  made  to  the  opinion 
of  English,  J.,  in  Welton  vs.  Boggs, 
supra :  "  In  McClaugherty  vs. 
Croft,  43  W.  Va.  270,  27  S.  E.  Rep. 
246,  we  held  that  parties  pri%'y  in 
estate  with  the  debtor,  as  heirs, 
alienees,  or  mortgagees,  owning  or 
entitled  to  charge  the  very  land, 
might  plead  the  statute  of  limita- 
tions against  other  creditors,  to 
defend  their  estates.  I  refer  to  for- 
mer cases,  leaving  open  the  question 
involved  in  this  case,  whether  one 
having  a  mere  general  lien,  not  be- 
ing a  specific  lien  on  the  land,  could 
do  so.  And  1  put  it  as  a  quaere  in 
the  Croft  case.  Our  cases  settle 
that  creditors  of  a  dead  man,  or  of 
an  insolvent  partnership,  may  plead 
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principle  that  inasmuch  as  the  principal  debtor  is  dead  and  can- 
not plead  the  Statute  of  Limitations,  the  law  imposing  the  duty 
upon  his  personal  representative  to  do  so,  and  he  fails  or  re- 
fuses  to  make  this  defense,  the  creditors  themselves  may  do 
so  as  against  the  claims  of  each  other.  ^^  In  Virginia,  however, 
the  rule  is  that  where  a  court  of  equity  has  taken  possession 


against  other  creditors  the  stat- 
ute, there  being  a  fund  belonging 
to  all.  But  unless  we  are  ready  to 
abolish  the  old  rule,  that  limitation 
is  a  plea  made  only  for  the  debtor, 
which  he  may  waive,  i  1  do  not  see 
how  we  can  hold  otherwise  than  as 
Judge  English  holds  in  this  case. 
The  statute  pleads  the  bar  in  favor 
of  a  dead  man's  estate,  and  there- 
fore creditors  may  do  so,  but  no 
statute  compels  a  living  debtor  to 
plead  it.  I  make  this  note  to  call 
attention  to  the  Croft  ease  and  Con- 
rad vs.  Buck,  21  W.  Va.  396,  in 
addition  to  Lee  vs.  Feemster,  cited 
by  Judge  English. 

The  decision  of  the  court  in  Wel- 
ton  vs.  Boggs,  supra,  seems  to  be 
opposed  in  its  conclusions  to  the 
case  of  Conrad  vs.  Buck,  21  W.  Va. 
396,  410  et  seq.,  and  while  no  men- 
tion is  made  of  the  Conrad-Buck 
case  in  the  opinion  in  Welton  vs. 
Boggs,  it  in  effect  overrules  the 
former  case.  After  reviewing  sev- 
eral cases,  among  which  are  Feam- 
ster  vs.  Withrow,  9  W.  Va.  296; 
Woodyard  vs.  Polsley,  supra;  Wei- 
denbaugh  vs.  Reid,  20  W.  Va.  588; 
Crawford  vs.  Carper,  4  Id.  56,  71 ; 
Snyder,  J.,  concludes  his  opinion  on 
this  branch  of  the  case  as  follows: 
"  Without  intending  to  decide 
whether  or  not  in  all  cases  one  cred- 
itor may  avail  himself  of  the  bar  of 
the  statute  of  limitations  against 
the  claim  of  another  creditor,  1  am 
of  opinion,  both  upon  reason  and 
authority,  that  in  suits  brought  for 
the    liquidation    and    settlement    of 


insolvent  partnerships  where  the 
fund  is  insufficient  to  pay  all  the 
debts  and  the  contest  is  wholly  be- 
tween the  creditors  of  such  partner- 
ship, and  the  partners  do  not  ap- 
pear in  the  cause  in  any  manner, 
one  creditor  should  be  permitted  to 
avail  himself  of  the  bar  of  the  stat- 
ute of  limitations  against  the 
claims  of  the  other  creditors  in 
such  suit  in  a  court  of  equity  in 
any  manner  allowed  by  the  practice 
in  such  courts  whether  it  be  by 
plea,  answer,  demurrer  or  excep- 
tions to  a  commissioner's  report 
made  in  the  cause.  In  such  case 
the  fund  is  the  matter  in  contro- 
versy, and  is  generally  in  the  hands 
of  the  court  or  the  surviving  or  set- 
tling partners  who  hold  it  as 
trustees  foj-  the  benefit  of  creditors. 
The  reasons  which  permit  the  cred- 
itors of  the  estate  of  a  decedent  to 
rely  on  the  statute  of  limitations, 
or  in  any  other  legal  mode  to  con- 
test the  claims  of  each  other,  it 
seems  to  me,  apply  with  equal  force 
to  cases  of  this  character.  I,  there- 
fore, think  and  hold  that  the  ap- 
pellant here  has  the  equitable  right 
to  rely  on  the  statute  against  the 
claims  of  the  appellee  Latrobe 
.ind  Dobbin,  to  the  same  extent  and 
with  equal  effect  as  if  it  had  been 
relied  on  by  the  members  of  the 
partnership." 

21  Woodyard  vs.  Polsley,  supra; 
Welton  vs.  Boggs,  supra.  With  a 
living  man  it  is  altogether  different. 
The  law  does  not  compel  him  to 
plead   the    statute.     He   may   plead 
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of  the  estate  of  a  debtor  for  the  purposes  of  distribution,  and  is 
proceeding  to  ascertain  the  debts  and  incumbrances  existing 
against  and  upon  such  estate,  to  enable  it  to  administer  and 
distribute  the  assets,  any  creditor  interested  in  the  funds  is 
permitted  to  interpose  the  defense  of  the  Statute  of  Limitations 
against  a  co-creditor.^^ 

§355.     Plea  of  the  statute  of  limitations  by  one  of  two  or  more 
joint  defendants. 

In  a  suit  asserting  a  joint  demand  against  two  or  more  de- 
fendants in  equity,  the  plea  of  the  Statute  of  Limitations  filed 
by  one  defendant,  inures  to  the  benefit  of  all,^^  unless  there 
is  something  in  the  ease  that  makes  it  peculiarly  available  to 
the  defendant  pleading  it.^*  And  this  is  so,  even  where  the 
bill  is  taken  for  confessed  as  to  the  defendants  not  pleadiiig 
it.^^ 

§356.     The  statute  of  limitations  in  cases  of  fraud  and  trust. — 
When  it  begins  to  run. 

Where  relief  is  sought  on  the  ground  of  fraud,  the  statute 
does  not  begin  to  run  until  the  party  injured  has  discovered  it, 

it  or  not  as  he  pleases.     Woodyard  "  A     debtor     conveyed     land-    in 
vs.  Polsley,   supra.     See  opinion  in  trust  primarily  for  the  payment  of 
Welton  vs.  Bogga,  supra.  his  debts,,  and  then  for  the  benefit 
22  McCarty   vs.   Potomac   Electric  of  his  wife  and  children.     A  credit- 
Co.,  supra,  citing  the  following  au-  or  brought  suit  to  enforce  the  trust, 
thorities:     1     Bart.     Ch.     Pr.     85;  and  to  him  the  land  was  sold  under 
Shewen  vs.  Vanderhest,  1  Russ.  and  decree.     Held,  in  an  equity  suit  by 
M.  347;  Owens  vs.  Dickenson,  Craig  the   debtor's   children   against   sucn 
and    P.    56;    Tazewell   vs.    Whittle,  creditor   to    recover   the   land,   that 
13  Graft.  345;   Woodyard  vs.  Pols-  defendant  was  not  precluded   from 
ley,   14   W.  Va.   211;    Weidenbaugh  setting  up  the  statute  of  limitations 
vs.  Reid,  20  W.  Va.  588;   Post  vs.  because  he  acquired  the  land  with 
Mackall,    3    Bland.    499;    Partridge  actual  notice  of  the  trust  in  favor 
vs.  Mitchell,   3  Edw.   Ch.   180,    and  of  plaintiffs."     Drumright  vs.  Hite, 
Grattan    vs.    Wiggins,    23    Cal.    25.  (Va.),  26  S.  E.  Rep.  583. 
This    doctrine   has    been    reaffirmed  23  Ashby  vs.  Bell,  80  Va.  811. 
in  the  more  recent  case  of  Calloway  ^ildem. 
vs.  Saunders,   99  Va.  350,  38  S.  E.  25  Mem. 
Rep.  182. 


PLEAS  IN  BAE. 


405 


if  he  is  free  from  fault  or  negligence.^"  Nor  does  it  begin  to 
run  against  an  express  trust  until  the  duties  of  the  trustee  are 
ended  or  the  trust  repudiated  by  him,  and  notice  of  such  repudi- 
ation has  been  brought  to  the  cestui  que  trust  in  such  a  manner 


26  1  Beach  Mod.  Eq.  Pr.,  sec.  257 ; 
Brown  vs.  Brown,  44  S.  C.  378,  22 
S.  E.  Rep.  412;  Rowe  vs.  Bentley, 
29  Gratt.  756;  Massie  vs.  Heiskell, 
80  Va.  789;  Rice  vs.  White,  4 
Leigh  474. 

In  the  cases  of  fraud  the  authori- 
ties are  conflicting  as  to  whether  at 
la\y  the  statute  begins  to  run  from 
the  commission  of  the  fraud,  or 
from  its  discovery.  Angell  on 
Lim.,  sec.  183  to  see.  189;  Collis 
vs.  Waddy,  2  Munf.  511 ;  Rice  vs. 
White,  4  Leigh  474;  1  Rob.  Prac. 
(Old  Ed.),  pp.  82,  87,  110. 

In  equity,  however,  it  would  seem 
to  be  well  settled  that  the  statute 
begins  to  run  only  from  the  dis- 
covery of  the  fraud.  Shields, 
adm'r,  etc.,  of  Waller  and  others, 
vs.  Anderson,  adm'r  of  Byrd,  etc., 
3  Leigh  729;  2  Rob.  Prac.  (Old 
Ed.)   251,  252. 

"  The  question  often  arises,"  says 
Judge  Story,  "  in  cases  of  fraud  and 
mistake  and  acknowledgment  of 
debts,  and  of  trusts  and  charges  on 
lands  for  payment  of  debts,  under 
what  circumstances  and  at  what 
time  the  bar  of  the  statute  of  limi- 
tations begins  to  run.  In  general, 
it  may  be  said  that  the  rule  of 
courts  of  equity  is,  that  the  cause 
of  action  or  suit  arises  when  and 
as  soon  as  the  party  has  a  right 
to  apply  to  a  court  of  equity  for 
relief.  In  cases  of  fraud  or  mis- 
take it  will  begin  to  run  from  the 
time  of  the  discovery  of  such  fraud 
or  mistake  and  not  before."  2 
Story's  Eq.,  sec.  152ld. 

In  the  leading  case  of  Kane  vs. 
Bloodgood,  7  Johns.  Ch.  R.  90,  122, 


Chancellor  Kent  says,  that  fraud  as 
well  as  trust  is  not  within  the  stat- 
ute, and  it  is  well  settled  that  the 
statute  does  not  run  until  the  dis- 
covery of  the  fraud,  for  the  title  to 
avoid  it  does  not  arise  until  then, 
and  pending  the  concealment  of  it, 
the  statute  ought  not,  in  conscience, 
to  run. 

Such  is,  without  controversy,  the 
settled  doctrine  of  courts  of  equity. 
Angell  on  Lim.,  sec.  183,  and  cases 
cited  in  notes,  sec.  30;  2  Perry  on 
Trusts,  sec.  861. 

See  Vashon  vs.  Barrett,  99  Va. 
344,  38  S.  E.  Rep.  200;  Crauford 
vs.  Smith,  93  Va.  623,  23  S.  E.  Rep. 
235. 

In  Crauford  vs.  Smith,  supra, 
Buchanan,  J.,  in  the  course  of  his 
opinion,  says :  "  Neither  has  there 
been  such  laches  in  the  prosecution 
of  the  appellant's  claim  as  should 
deprive  him  of  the  right  to  recover. 
No  lapse  of  time,  no  delay  in  bring- 
ing the  suit,  however  long,  will  de- 
feat the  remedy  in  cases  of  fraud 
or  mutual  mistake,  provided  the  in- 
jured party  during  all  this  inter- 
val was  ignorant  of  the  fraud  or 
mistake  without  fault  on  his  part. 
The  duty  to  commence  proceedings 
to  assert  his  rights  can  only  arise 
upon  the  discovery  of  the  fraud  or 
mistake,  and  the  possible  effect  of 
his  laches  will  begin  to  operate 
only  from  that  time.  2  Pom.  Eq. 
Jur.  (2nd  Ed.),  sec.  917,  and  note 
2 ;  Rowe  vs.  Bentley,  29  Gratt.  762, 
763;  Massie's  Adm'r  vs.  Heiskell's 
Trustee,  80  Va.  789,  790,  805;  1 
Daniel  Ch.  Prac.  (4th  Ed.)  645; 
Kerr  Fraud  and  M.  435,  436." 
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as  to  call  upon  him  to  assert  his  rights  in  reference  to  the  trust.  ^' 
Indeed,  it  is  said  that  cases  of  fraud,  trust  and  mistake  are  not 
within  the  Statute  of  Limitations.^^  And  hence,  a  trustee  can 
not  plead  the  Statute  of  Limitations  against  the  claim  of  his 
cestui  que  trust,  or  of  persons  claiming  under  him.'" 

§357.  The  statute  of  limitations  as  to  setting  aside  conveyances 
or  other  transactions  to  the  prejudice  of  the  rights  of 
creditors. 

It  is  provided  by  statute  in  the  Virginias,^"  that  a  suit 
to  set  aside  a  conveyance,  transfer  or  other  act  of  the  debtor, 
that  is  voluntary,  and  simply  because  it  is  voluntary,  must  be 
brought  within  five  years  after  it  is  made,  that  is,  within  five 
years  from  the  date  of  the  execution  of  the  deed  or  other  act 
contemplated    by    the    statute.^^     This    statute    has    been    fre- 


27  Gapen  vs.  Gapen,  41  W.  Va. 
422,  23  S.  E.  Rep.  579;  Jones  vs. 
Lemon,  26  W.  Va.  629;  Rowe  vs. 
Bentley,  supra. 

"  In  cases,  however,  of  direct  or 
express  trusts,  such  as  are  known 
and  cognizable  only  in  a  court  of 
equity,  while  they  are  subsisting,  as 
between  trustee  and  cestui  que 
trust,  the  statute  of  limitations  has 
no  application,  and  no  length  of 
time  is  a  bar.  2  Perry  on  Trusts, 
sec.  863.  It  has  been  held,  how- 
ever, that  if  the  trustee  repudiates 
the  trust  by  clear  and  unequivocal 
acts  or  words,  and  claims  thence- 
forth to  hold  the  estate  as  his  own, 
not  subject  to  any  trust,  and  such 
repudi.ition  and  claim  are  brought 
to  the  notice  or  knowledge  of  the 
cestui  que  trust  in  such  manner 
that  he  is  called  upon  to  assert  his 
equitable  rights,  the  statute  will 
begin  to  run  from  the  time  that 
such  knowledge  is  brought  home  to 
the  cestui  que  trust,  but  the  adverse 
holding  must  be  clear  and  brought 


home  to  the  cestui  que  trust  with- 
out question  or  doubt;  and  it  is 
said  that  the  rule  applies,  when 
the  relation  of  trustee  and  cestui 
que  trust  is  absolutely  ended, 
whether  by  breach  of  trust  or  other- 
wise, 2  Perry  on  Trusts,  sec.  864; 
Hill  on  Trustees  (side  p.)  264  et 
seq.,  and  notes."  Rowe  vs.  Bent- 
ley,  supra. 

28  Massie  vs.  Heiskell,  80  Va.  789. 

29  Redwood  vs.  Reddick,  4  Jlunf . 
222. 

But  to  prevent  length  of  time 
from  barring  a  claim  on  the  ground 
that  the  possession  of  defendant 
was  fiduciary,  such  possession  must 
have  been  fiduciary  as  to  the  plain- 
tiff, or  those  under  whom  he  claims, 
its  being  fiduciary  as  to  any  other 
person  is  not  sufficient.  Spotswood 
vs.  Danbridge  et  al,  4  H.  and  M. 
139. 

30  Code  (W.  Va.),  Ch.  104,  sec. 
14;  Code   (Va.),  Ch.  139,  sec.  2929. 

31  Bickle  vs.  Chrisman,  76  Va. 
678;  Hunter  vs.  Hunter,  10  W.  Va. 
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quently  construed  and  the  courts  have  uniformly  enforced  this 
limit  in  suits-  where  it  has  appeared  that  the  conveyance  was 
upon  a  voluntary  consideration  untainted  by  actual  fraud.^^ 
But  this  limitation  against  the  maintenance  of  a  suit  to  avoid 
it,  cannot  be  invoked  to  protect  the  conveyance,  even  if  it 
be  voluntary,  where  it  is  shown  to  have  been  made  with  the  in- 
tent to  hinder,  delay  and  defraud  the  creditors  of  the  grantor,^^ 
but,  of  course,  the  burden  of  establishing  fraud,  as  in  other 
cases,  is  upon  the  party  assailing  the  conveyance,'*  and  the 
fraud  in  such  a  case  must  be  actual  '^  as  contradistinguished 
from  legal  fraud,  or,  merely  fraud  in  contemplation  of  law.^° 
As  to  the  right  of  a  creditor  to  attack  a  conveyance  as  fraudu- 
lent in  fact,  there  is  no  statute  of  limitations.^'  But  it  must 
not  be  concluded  from  this  that  the  time  within  which  a  suit 
to  set  aside  a  fraudulent  conveyance,  transfer  or  incumbrance 
is  without  limit,  as  the  principles  of  laches  will  preclude  relief 
in  such  case,  "  when  the  party  asking  it  has  for  a  very  long 
time  known  his  rights,  and  has  slept  upon  them,  as  well  when 
he  has  suffered  from  fraud  as  from  any  other  cause."  ^* 

321;    Himan  vs.  Thorn,  32  W.  Va.  aiHiman  vs.  Thorn,  supra. 

507,  9   S.    E.  Rep.  930;   MeCue  vs.  36  Hutchinson    vs.    Boltz,    35    W. 

MoCue,   41    W.   Va.    151,    23   S.    E.  Va.  754;  McCue  vs.  McCue,  supra; 

Rep.   689 ;    Scraggs  vs.  Hill,  43  W.  Scraggs  vs.  Hill,  supra. 

Va.   162,  27  S.  E.  Rep.  310;   Shep-  se  Glascock    vs.    Brandon,    supra; 

pards    vs.    Turpin,    3    Gratt.    373;  McCue  vs.  McCue,  supra. 

Thorn  vs.  Sproust,  46  W.  Va.  225,  The    policy    and    wisdom    of    the 

33  S.  E.  Rep.  99.  statute   under   discussion  was    ably 

82  Welsh   vs.   Solenberger,   85   Va.  considered   by   Holt,    P.,   in   McCue 

441,   8   S.   E.   Rep.   91;   Hunter  vs.  vs.  McCue,  supra. 

Hunter,    supra;   Himan   vs.   Thorn,  S7  Bumgardner  vs.  Harris,  92  Va. 

supra;    Glascock    vs.    Brandon,    35  188,  23  S.  E.  Rep.  229. 

W.    Va.    84,    12    S.    E.    Rep.    1102;  38  l  Bart.  Ch.  Pr.  (2nd  Ed.)   100; 

Scraggs  vs.  Hill,  supra;  McCue  vs.  and   authorities    cited.     For    a   dis- 

McCue,   supra;   Sheppards  vs.   Tur-  eussion    of    the    doctrine    of    laches 

pin,    supra;    Bickle    vs.    Chrisman,  vide    Hogg    Eq.    Princ,    sees.    298- 

supra.  300a. 

S3  Hunter  vs.  Hunter,  supra;  Hi- 
man vs.  Thorn,  supra. 
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§358.    Period  of  time  in  wMcli  the  right  of  action  or  suit  is 
barred  by  the  statute  of  limitations. 

At  common  law  there  was  no  limit  to  the  time  within  which 
an  action  might  be  brought,  except  the  single  instance  of  a  fine 
with  proclamations.'"'  The  want  of  a  limitation  was  supplied 
by  a  doubtful  doctrine  of  presumption/"  and  also  by  wager  of 
law/^  which  operated  somewhat  as  a  check  upon  the  assertion 
of  stale  demands."^  But  nevertheless  these  defenses  were  so 
ineffectual  against  the  institution  of  suits  upon  stale  demands 
that  their  assertion  became  so  great  and  intolerable,  that  during 
the  reign  of  Henry  VIII.  laws  were  enacted  limiting  the  right 
of  action  in  all  cases,^^  which  were  superseded  by  those  passed 
in  the  time  of  James  I.,**  and  which  have  been  adopted  in 
practically  all  of  the  States  of  the  Union.*^     The  law  limiting 


39  Wood  on  Limitation  of  Ac- 
tions, 2. 

10  Idem,       note  1. 

*i  By  this  method  a  defendant 
was  allowed  to  clear  himself  by  his 
own  oath  and  that  of  eleven  com- 
purgators, and  it  only  applied  to 
the  actions   of  debt  and  detinue. 

42  Wood  Lim.  Ac.  4. 

43  Co.  Litt.  115a. 

44  Wood  Lim.  Ac.  5. 

45  Idem.  A  learned  author,  com- 
menting upon  the  wisdom  and  pol- 
icy of  statutes  of  limitations,  in  a 
work  of  deserved  repute,  says: 
Statutes  of  limitations  were  for- 
merly regarded  with  little  favor, 
and  the  courts  devised  numerous 
theories  and  expedients  for  their 
evasion;  but  latterly  they  are  con- 
sidered as  beneficial,  and  resting  on 
principles  of  a,  sound  public  policy, 
and  as  not  to  be  evaded  except  by 
the  methods  provided  therein.  In- 
deed, they  are  now  termed  statutes 
of  repose,  and  are  regarded  as  es- 
sential to  the  security  of  all  men; 
and  opinion,  professional  and  gen- 
eral, has  been  in  favor  of  a  contin- 


uous augmentation  of  their  strin- 
gency, as  evinced  by  the  numerous 
stringent  changes  made  in  their 
provisions  by  the  legislatures  of 
nearly  all  the  States  within  the- 
last  few  years,  especially  as  to  the 
character  of  proof  required  to  re- 
move the  statutory  bar,  and  as  to 
the  periods  of  limitation,  and  the 
extension  of  their  provisions  to  a 
large  class  of  cases  not  embraced  in 
former  statutes.  These  statutes  are 
declared  by  Livingston,  J.,  '  among 
the  most  beneficial  to  be  found  in 
our  books.'  '  They  rest  upon  sound 
policy,  and  tend  to  the  peace  and 
welfare  of  society;'  and  are  so  con- 
strued as  to  effectuate  the  inten- 
tion of  the  legislature,  although  in 
individual  cases  they  seem  to  be 
productive  of  great  hardship.  There 
certainly  can  be  no  hardship  in  re- 
quiring parties  to  settle  their  busi- 
ness matters  within  certain  reason- 
able periods ;  and  if,  Avith  the  sure 
prospect  of  losinjr  the  rights  to  a. 
remedy  thereon,  they  stand  by  in- 
active and  permit  their  claim  to  be 
barred,  it   is  not  the  law,  but  the. 
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the  time  within  which  an  action  or  suit  may  be  brought  is  purely 
of  statutory  creation,  and  as  in  force  in  the  Virginias  will  be 
found  in  the  statutes  to  which  reference  is  made  in  the  foot- 
notes.'"'  While  these  statutes  strictly  apply  to  actions  at  law,, 
courts  of  equity  follow  the  law  in  this  respect,  and  by  analogy,, 
or  in  obedience  to  the  statutory  enactment,  apply  the  statute 
of  limitations  as  do  courts  of  law,  so  that  after  a  bar  has. 
been  prescribed  by  statute  to  the  legal  remedy,  the  remedy  in 
a  court  of  equity,  in  analogous  cases,  will  be  confined  to  th& 
same  period.*'  Hence,  every  suit  for  the  recovery  of  land 
must  be  brought  within  ten  years  after  the  right  of  suit  accrues,** 


party,  who  is  responsible  for  the 
hardship  entailed.  There  can  be  no 
question  that  laws  of  limitation  are 
founded  on  correct  and  salutary 
principles,  although,  in  isolated 
cases,  they  may  be  productive  of 
great  hardship;  therefore,  although 
they  are  to  be  encouraged,  yet,  as 
they  are  acts  which  take  away  ex- 
isting rights,  they  should  always 
be  construed  with  reasonable  strict- 
ness, and  for  the  benefit  of  the 
rights  sought  to  be  defeated  there- 
by, so  far  as  can  be  done  consist- 
ently with  their  letter  and  spirit. 
In  this  country  it  was  at  one  time 
seriously  questioned  whether  these 
statutes  were  not  unconstitutional, 
as  interfering  with  the  rights  of 
property,  guaranteed  by  the  para- 
mount law  of  the  Constitution;  but 
it  has  come  to  be  pretty  well  set- 
tled that  to  make  or  repeal  them  is 
not  an  interference  with  a  vested 
right,  except  where  they  are  made 
to  act  retrospectively."     Idem,   5-7. 

*6CoJe  (W.  Va.),  1899,  Ch.  35, 
sec.  20;  Ch.  37,  sec.  5;  Ch.  17,  sec. 
9;  Ch.  104  sees.  1-19,  the  general 
law  on  the  subject;  Ch.  139,  sec. 
12;  Appendix  at  p.  1113;  Ch.  136, 
see.  4;  Ch.  130,  sec.  10. 

Code  (Va.)  1887,  Ch.  14,  sec. 
193;   Ch.  32,  sec.   751;   Ch.   33,  sec. 


770;  Ch.  167,  sec.  3432;  Ch.  51,  sec. 
1249;  Ch.  110,  sec.  2481,  as  to  time 
within  which  lien  of  mechanic  and 
others  may  be  enforced;  Ch.  121, 
sec.  2692,  as  to  time  within  which 
statute  not  to  run  as  to  claims  filed 
before  commissioners;  Ch.  139,  sees. 
2915-2938,  the  general  law  on  the 
subject;  .Ch.  167,  sec.  3424,  as  to 
time  within  which  infant  may  show 
cause  against  decree;  Ch.  174,  sees. 
3573,  3577,  3578,  3579,  as  to  judg- 
1  ment  liens  and  judgments  on  official 
bonds. 

47Rowe  vs.  Bentley,  29  Gratt.. 
756;  Coles  vs.  Ballard,  78  Va.  139; 
Wilsons  vs.  Harper,  25  W.  Va.  179. 

In  Drumright  vs.  Hite  (Va.),  26 
S.  E.  Rep.  583,  Reily,  J.,  in  his 
opinion,  says :  "  Equity,  with  re- 
spect to  statutes  of  limitations,  as 
a  general  rule,  follows  the  law.  If 
a.  legal  right  would  be  barred  in  a 
suit  to  enforce  it  in  a  court  of  law, 
it  or  an  analogous  equitable  right 
will  be  likewise  barred  in  a  suit  to 
enforce  it  in  the  equitable  forum. 
Rowe  vs.  Bentley,  29  Gratt.  759; 
Harahberger's  Adm'r  vs.  Alger,  31 
Gratt.  67;  and  Hutcheson  vs. 
Grubbs,  80  Va.  257." 

«Code  (W.  Va.),  1899,  Ch.  104, 
sec  I;  Code  (Va.),  1887,  Ch.  139, 
see.  2915. 
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except  that  in  Virginia  as  to  land  lying  east  of  the  Allegheny 
Mountains  the  period  is  fifteen  years/"     Ten  years  is  the  limit 


"Code  (Va.),  1887,  Ch.  139,  see. 
2915. 

To  make  the  statute  of  limita- 
tions available  as  a  defense  against 
an  older  and  better  title  the  party 
thus  relying  on  it  must  show  an 
actual,  open  or  notorious,  continu- 
ous, exclusive  and  adverse  possession 
of  the  land  for  the  statutory  period, 
under  claim  or  color  of  title.  Clark 
vs.  McOure,  10  Gratt.  305;  Ander- 
son vs.  Harvey,  10  Gratt.  386; 
Koiner  vs.  Rankin,  11  Gratt.  420; 
Cline  vs.  Catron,  22  Gratt.  378; 
Creekmur  vs.  Creekmur,  75  Va. 
430;  Hollinsv?orth  vs.  Sherman, 
81  Va.  668;  Andrews  vs.  Roseland 
Iron  and  Coal  Co.,  89  Va.  393,  16 
S.  E.  Rep.  252;  Moore  vs.  Doug- 
lass, 14  W.  Va.  708;  Covey  vs. 
Porter,  22  W.  Va.  120;  Core  vs. 
Faupel,  24  W.  Va.  238;  Jones  vs. 
Lemon,  26  W.  Va.  630;  Garrett  vs. 
Ramsey,  26  W.  Va.  345;  Hall  vs. 
Hall,  27  W.  Va.  468;  Oney  vs. 
Clendennin,  28  W.  Va.  35. 

As  illustrative  of  this  principle 
we  quote  from  the  ease  of  Jarvis 
vs.  Town  of  Grafton,  44  W.  Va. 
453,  30  S.  E.  Rep.  at  p.  182:  "It 
is  pretty  clearly  shown  that  Mrs. 
Jarvis  had  the  alley  in  question  in- 
closed, and  was  in  the  actual  pos- 
session thereof  for  10  years;  but 
was  her  possession  adverse?  'Pos- 
session, in  order  to  be  adverse,  must 
be  (1)  hostile  or  adverse;  (2) 
actual;  (3)  visible,  notorious  and 
exclusive;  (4)  continuous;  (5)  un- 
der claim  of  title.'  Heavener  vs. 
Morgan,  41  W.  Va.  428,  23  S.  E. 
Rep.  874.  Mrs.  Jarvis  claims  to 
have  never  heard  of  an  alley  being 
located  there  until  1893,  in  July; 
but  it  is   shown   that  in   1887   she 


was  notified,  and  at  that  time  she 
admitted  the  right  of  the  town  to 
open  the  alley,  and  said  that,  if  she 
should  be  permitted  to  gather  the 
crop  she  had  on  it,  she  would  al- 
low it  opened  without  opposition. 
And  so,  frequently  afterwards,  nev- 
er claiming  it  as  her  own,  or  that 
she  could  in  any  way  question  the 
right  of  the  town  to  open  it,  until 
she  had  '  passed  the  Rubicon '  of 
the  ten-year  limit;  and  then,  for 
the  first  time,  her  possession  be- 
came hostile  and  adverse;  and  not 
until  then  was  she  ready  to  say 
to  the  town,  and  to  all  the  world, 
that  she  was,  in  her  own  right, 
holding  the  possession  under  title 
conveying  it  to  her.  The  great  pre- 
ponderance of  testimony  shows  that 
while  her  possession  was  actual, 
visible,  notorious  and  continuous, 
she  was  careful  that  it  should  not 
appear  to  be  hostile  or  adverse,  evi- 
dently intending  to  do  the  very 
thing  she  accomplished, —  to  lull 
the  authorities  into  a  false  securi- 
ty, leading  them  to  believe  they 
would  meet  with  no  opposition  from 
her  in  opening  the  alley  whenever 
they  might  desire,  at  a  time  when 
she  would  have   no  crop  upon  it.'' 

The  possession  of  »  purchaser  of 
land  under  a  deed  of  trust,  is  not 
adverse  to  the  right  of  the  creditor 
secured  by  such  trust  deed.  Pick- 
ens vs.  Love,  44  W.  Va.  725,  29  S. 
E.  Rep.  1018. 

Code,  sec.  2915,  limiting  an  ac- 
tion to  recover  land  to  15  years 
next  after  the  right  to  bring  it  ac- 
crues, will  be  applied  in  a  suit  in 
equity  for  land,  and  an  account  of 
the  rents  and  profits.  Drumright 
vs.  Hite   (Va.),  26  S.  E.  Rep.  583. 
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of  the  right  of  suit  for  the  assignment  of  dower.  ^°  So  a  suit  to 
enforce  a  judgment  lien  must  be  brought  within  ten  years  from 
its  date,  or  within  a  like  period  from  the  return  day  of  the  last 
execution  issued  on  it,^^  except  that  in  Virginia  the  period  is 
twenty  years  where  there  is  an  officer's  return  on  the  execu- 
tion; ^^  and  this  limitation  applies  to  a  judgment  rendered  by  a 
justice  of  the  peace,'^^  and  to  those  obtained  prior  to  the  adoption 
of  the  Code  of  West  Virginia,  which  went  into  operation  on 
April  1st,  1869. ^^  And  a  suit  upon  a  judgment  or  decree  ren- 
dered in  any  other  State  or  country,  shall  be  barred,  if  by  the 
laws  of  such  State  or  country,  such  suit  would  there  be  barred, 
and  be  otherwise  incapable  of  being  enforced  there ;  ^^  and 
whether  so  barred  or  not,  no  action  against  a  person  who  shall 
have  resided  in  West  Virginia  during  the  ten  years  next  preced- 
ing such  action,  shall  be  brought  upon  any  such  judgment  or  de- 
cree rendered  more  than  ten  years  before  the  commencement  of 
such  action.^"  So  any  suit  for  the  recovery  of  money  upon  an 
award  or  any  contract  other  than  a  judgment  or  recognizance, 
such  contract  being  upon  an  indemnifying  bond  taken  under  any 
statute,  upon  the  bond  of  a  personal  representative,  other 
fiduciary,  or  public  officer,  or  upon  any  other  contract  under 
seal,  must  be  brought  within  ten  years  next  after  the  accrual  of 
the  right  to  sue,'*'  except  that  in  West  Virginia  the  limitation 
as  to  such  other  contracts  under  seal,  if  executed  prior  to  April 
1st,  1869,  is  twenty  years.^'     And  if  the  suit  be  upon  an  award, 

50  Smith   vs.   Werhle^   41   W.   Va.       S.  E.  Eep.  under  style  of  Hurst  vs. 
270,  23  S.  E.  Eep.  712;   Morris  vs.       Morgan. 

Eoseberry,  46  W.  Va.  24,  32  S.  E.  62  Code    1887,  Ch.  174,  sees.  3573, 

Eep.    1019.  3577,   3578;    Brown  vs.   Butler,   su- 

51  Code   (W.  Va.),  1899,  Ch.  139,      pra. 

sec.  5;   Code    (Va.),   1887,  Ch.   174,  53  Brown  vs.  Butler,  supra;  Live- 
sees.     3573,     3577,     3578;     Weiden-  say  vs.  Dunn,  supra. 
baugh   vs.    Eeed,    20   W.    Va.    588 ;  =*  Spang  vs.  Eobinson,  24  W.  Va. 
Shipley  vs.    Pew,   23   W.   Va.   487;  327. 

Laidley  vs.  Kline,  23  W.  Va.   565;  65  Code    (W.   Va.),    Ch.    104,   sec. 

Brovm   vs.   Butler,   87   Va.  621,    13  13;  Code   (Va.),  Ch.  139,  sec.  2928. 

S.   E.   Eep.   71;   Livesay  vs.   Dunn,  ^e  idem. 

33  W.  Va.  453,  10  S.  E.  Eep.  808;  67  Code   (W.  Va.),  1899,  Ch.   104, 

McEndrie   vs.   Morgan,    31    W.   Va.  gee.  6;   Code    (Va.),   1887,  Ch.  139, 

521,  8  S.  E.  Rep.  521,  reported  in  sec.  2920. 

68  Code,  Ch.  104,  sec.  6. 
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or  upon  a  contract  by  writing,  signed  by  the  party  to  be  charged 
thereby,  or  his  agent,  but  not  under  seal,  the  limitation  of  the 
right  of  suit  in  West  Virginia  is  ten  years  ^°  and  in  Virginia 
five  years/" 

In  West  Virginia  if  the  suit  be  upon  any  other  contract  it 
must  be  brought  within  five  years,  unless  it  be  by  one  partner 
against  his  co-partner  for  a  settlement  of  the  partnership  ac- 
counts, or  upon  accounts  concerning  the  trade  of  merchandise 
between  merchant  and  merchantj  their  factors  or  servants, 
where  the  action  of  account  would  lie,  in  either  of  which  cases 
the  action  may  be  brought  until  the  expiration  of  five  years 
from  a  cessation  of  the  dealings  in  which  they  are  interested, 
but  not  thereafter/^  And  in  Virginia  if  the  suit  be  "  upon  any 
oral  contract,  express  or  implied,  for  articles  charged  in  a 
store  account,  although  such  articles  be  sold  on  a  written  order, 
within  two  years ;  and  if  it  be  upon  any  other  contract,  within 
three  years,  unless  it  be  an  action  by  one  partner  against  his 
co-partner  for  a  settlement  of  the  partnership  accounts,  or  upon 
accounts  concerning  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors,  or  servants,  where  the  action  of 
account  would  lie,  in  either  of  which  cases  the  action  may  be 
brought  until  the  expiration  of  five  years  from  a  cessation  of  the 
dealings  in  which  they  are  interested  together,  but  not  after."  "^ 

The  lien  of  a  mechanic,  laborer  or  other  person,  for  work  and 
labor  performed  or  material  furnished  in  the  alteration,  repair 
or  construction  of  a  building  or  other  structure  provided  by 
statute,  must  be  brought  in  West  Virginia  within  six  months 
after  filing  his  account  in  the  Clerk's'  ofiice  of  the  county  court,®* 
and  in  Virginia,  within  the  same  period  reckoned  from  the 
time  when  the  whole  amount  covered  by  such  lien  has  become 
payable/* 

In  Virginia  the  period  for  the  enforcement  of  a  lien  created 
by  deed  of  trust  or  mortgage,  or  reserved  to  secure  the  payment 

69  Idem.  62  Code,  1887,  Ch.  139,  sec.  2920. 

so  Code,  1887,  Ch.  139,  sec.  2920.    es  Code,  1899,  Ch.  75,  sec.  11. 
61  Code,  1899,  Ch.  104,  sec.  6.      64  Code,  1887,  Ch.  110,  sec.  2481. 
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of  unpaid  purchase  money  is  twenty  years,  from  the  time  when 
the  right  to  enforce  the  same  first  accrued.  °^ 

It  is  also  provided  by  statute  in  Yirginia  "  that  the  right 
of  action,  against  the  estate  of  any  person  hereafter  dying,  on 
any  such  award  or  contract,  which  shall  have  accrued  at  the 
time  of  his  death,  or  the  right  to  prove  any  such  claim  against 
his  estate  in  any  suit  or  proceding,  shall  not  in  any  case  continue 
longer  than  five  years  from  the  qualification  of  "his  personal 
representative,  or  if  the  right  of  action  shall  not  have  accrued 
at  the  time  of  the  decedent's  death,  it  shall  not  continue  longer 
than  five  years  after  the  same  shall  have  so  accrued."  ^^ 
"  Every  personal  action  for  which  no  limitation  is  otherwise 
prescribed,  shall  be  brought  within  five  years  next  after  the 
right  to  bring  the  same  shall  have  accrued,  if  it  be  for  a  matter 
of  such  nature,  that,  in  case  a  party  die,  it  can  be  brought  by  or 
against  his  representative,  and  if  it  be  for  a  matter  not  of  such 
nature,  shall  be  brought  within  one  year  next  after  the  right  to 
bring  the  same  shall  have  accrued,  and  not  after."  ^^  Under 
this  law,  if  the  action  be  of  such  a  nature  that  it  will  not  survive 

60  Code,  1887,  Ch.  139,  sec.  2935.  the  same  is  recorded,  when  such  en- 

As    to    this    character    of   liens    in  dorsement  is  duly  executed  by   the 

West  Virginia,  see  post,  see.  362.  grantor  or  his  duly  authorized  at- 

Mr.  Barton,  in  the  last  edition  torney  in  fact,  and  attested  by  the 
of  his  admirable  treatise  on  Chan-  Clerk  of  the  Court  in  which  such 
eery  Practice,  says,  in  speaking  of  lien  is  recorded,  which  endorse- 
the  statute  here  cited,  that  "  the  ment,  it  is  provided,  shall  be  held 
statute  further  provides  that  no  to  extend  the  limitation  of  the  right 
deed  of  trust  or  mortgage,  given  to  enforce  the  lien  for  twenty  years 
prior  to  May  1,  1888,  to  secure  the  from  the  date  of  such  endorsement, 
payment  of  money,  and  no  lien  re-  But  none  of  the  provisions  of  this 
served  prior  to  May  1,  1888,  to  se-  statute  may  be  construed  to  em- 
cure  unpaid  purchase  money,  shall  brace  any  deed  of  trust  or  mort- 
be  enforced  after  twenty  years  from  gage  executed  by  a  corporation,  or 
the  time  the  right  to  enforce  the  any  investment  or  loan  of  funds 
same  shall  have  accrued ;  provided  arising  from  the  sale  or  other  dia- 
the  limitation  of  the  right  to  en-  position  of  glebe  lands  in  the  sev- 
force  such  deed  of  trust,  mortgage  eral  counties  of  the  State."  Vol. 
or  lien  reserved,  shall  not  expire  II,  pp.  1148,  1149. 
prior  to  May  1,  1903;  but  the  limi-  ee  Code,  1887,  Ch.  139,  sec.  2920. 
tation  thus  prescribed  may  be  ex-  e?  Code  (W.  Va.),  1899,  Ch.  104, 
tended  by  an  endorsement  to  that  sec.  12.  The  same  law  exists  in 
effect  entered  upon  the  margin  of  Virginia,  Code  (Va.),  1887,  Ch. 
the  page  of  the  deed-book  on  which  139,  sec.  2927. 
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to  the  personal  representative,  it  must  be  brought  within  one 
year  from  the  time  the  right  of  suit  accrues.'^*  A  right  of 
action  for  a  personal  tort  does  not  survive  to  the  personal  repre- 
sentative, while  rights  of  action  for  injuries  to  property  do 

survive."^ 

§359.    Cases  not  specifically  provided  for  that  come  within  the 
general  five-year  period  of  the  statute  of  limitations. 

As  we  have  seen,'"  all  cases  in  which  the  limit  is  not  specifi- 
cally prescribed  must  be  brought  either  within  five  years  or  one 
year,  according  to  the  character  of  the  claim,  from  the  accrual 
of  the  right  to  sue.  Thus,  in  illustration  of  this  statute,  the 
following  demands  must  be  asserted  within  five  years  from  the 


68  Flint  vs.  Gilpin,  29  W.  Va. 
740;  Grubb  vs.  Suit,  32  Gratt.  203, 
3i  Am.  St.  B,ep.  765,  and  in  the 
opinion  of  the  court. 

89  Grubb  vs.  Suit,  supra;  Dillard 
vs.  Collins,  25  Gratt.  343. 

As  was  said  by  Lord  Mansfield  in 
Hsftnbly  vs.  Trott,  Cowp.  R.  376,  all 
public  and  private  vi'rongs  die  with 
the  offender.  And  this  was  pre- 
eminently a  wise  rule  of  the  com- 
mon law  founded  on  considerations 
of  the  soundest  public  policy.  In 
actions  based  upon  torts  to  the  per- 
son, such,  for  example,  as  slander 
and  breach  of  promise  of  marriage, 
the  motives  and  feelings  of  the  par- 
ties arc  often  involved,  everything 
relating  to  their  character  and  con- 
duct is  the  subject  of  investigation. 

The  legislatures  and  the  courts 
have  wisely  adhered  to  this  rule 
through  all  the  innovations  of  mod- 
ern times.  There  may  be  excep- 
tional cases  —  cases  of  undoubted 
hardship;  but  the  rule  is  found  to 
be  generally  wise  and  sfilutary  in 
its  operation.  See  Grubb  vs.  Suit, 
32  Gratt.  203. 

In  the   State   of  New  York  they 


have  a  statuto  substantially  the 
same  as  the  ones  in  Virginia  and 
West  Virginia,  which  was  the  sub- 
ject of  consideration  in  Wade  vs. 
Kalbfleiseh,  58  N.  Y.  R.  282,  17  Am. 
Rep.  250.  It  was  there  held  that 
an  action  for  a  breach  of  promise 
of  marriage  is  not  an  action  upon 
a  contract  within  the  meaning  of 
the  statute,  and  cannot  be  revived 
against  the  personal  representatives 
of  the  promisor.  Church,  J.,  in  de- 
livering the  opinion  of  the  court, 
said :  "  The  wrongs  for  which  this 
statute  authorizes  an  action  to  be 
brought  by  or  against  executors  are 
such  as  affect  property  or  property 
rights  and  interests;  or,  in  other 
words,  such  as  affect  the  estate. 
Executors  represent  property  only. 
They  can  take  only  such  rights  of 
action  as  affect  property,  and  can- 
not recover  for  injuries  for  person- 
al wrongs.  Although,  in  form,  it 
resembles  an  action  on  contract,  in 
substance  it  falls  within  the  defini- 
tion of  the  exception  as  an  action 
on  the  ease  for  personal  injuries." 
'"'Ante,  sec.  358. 
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time  the  cause  of  suit  arises  or  the  damages  accrue :  A  claim 
for  rents  and  profits  by  one  tenant  in  common  against  an- 
other ;  '^  a  claim  for  damages  caused  by  an  embankment  negli- 
gently made  by  a  railroad  company  in  a  street,  upon  which  to 
lay  its  track,  whereby  a  culvert  already  there  for  the  passage 
of  water  is  obstructed  or  closed,  so  that  by  reason  thereof  water 
at  times  from  rain  or  snow  collects  and  floods  an  adjoining  lot ;  '^ 
a  suit  by  one  partner  against  his  co-partner  for  a  settlement  of 
the  partnership  accounts  '^  a  claim  for  personal  services,  as 
those  performed  as  a  nurse,'*  or  for  work  and  labor  performed,"^ 
a  claim  for  bounty  made  by  a  volunteer  soldier  to  the  county 
court  and  rejected  by  such  court,  is  barred  in  five  years ; '"  so 
the  period  under  the  statute  of  limitations  for  an  action  for  the 
unlawful  conversion  of  personal  property,  or  for  its  proceeds, 
if  sold,  is  five  years.'''  In  Virginia  a  retail  store  account,  though 
barred  by  express  statute  in  two  years,'*  when  presented  to  the 
debtor  and  agreed  by  him  to  be  correct  becomes  an  account 
stated,  and  the  period  of  limitation  then  becomes  five  years." 
And  as  against  a  demand  for  money  had  and  received  by  one 
for  the  use  of  another,  the  period  is  five  years  from  the  receipt 
of  the  money.*" 

§3flO.     Cases  not  specifically  provided  for,  in  which  the  period  of 
limitation  is  one  year. 

All  actions  which  do  not  survive  to  or  against  the  personal 
representative  of  a  decedent,  who^  if  in  life,  could  bring  suit 
or  be  sued,  must  be  brought  within  one  year  after  the  right  of 
action  accrues.  Thus,  by  reason  of  this  law,  the  following  ac- 
tions must  be  brought  within  one  year  from  the  time  the  right 

71  Anderson  vs.  Nagle,  12  W.  Va.  'o  Shaw  vs.  County  Court,  30  W. 
213.  Va.  488,  i  S.  E.  Rep.  439. 

72  Henry  vs.  Ohio  River  Railroad  p  Thompson  vs.  Whittaker  Iron 
Co.,  40  W.  Va.  234,  CI  S.  E.  Rep.  Co.,  41  W.  Va.  574,  23  S.  E.  Rep. 
863.  795. 

73Coalter  vs.  Coalter,  1  Rob.  79,  78  Code   (Va.),  Ch.  139,  sec.  2920. 

85.  79  Radford    vs.    Fowlkes,    85    Va. 

74  Harshberger      vs.      Alger,      31       820,  8  S.  E.  Rep.  817. 

Gratt.  53.  so  Jackson  V3.  Hough,  38  W.  Va. 

75  Dorr  vs.  Rohr/ 82  Va.  359.  236^  18  S.  E.  Rep.  575. 
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of  suit  arises:  A  claim  for  damages  for  the  seduction  of  a 
daughter  or  servant ;  *^  a  claim  for  personal  injuries  in  all  cases, 
except  where  death  ensues  from  the  wrongful  act,  neglect  or 
default  of  another,^^  when  the  suit  must  be  brought  within  two 
years  after  the  death  of  the  injured  party,  in  West  Virginia,^^ 
and  in  Virginia  within  twelve  months  thereafter ;  ^*  a  claim  for 
the  recovery  of  damages  for  a  breach  of  promise  to  marry,*°  a 
claim  for  damages  against  a  physician  for  malpractice  arising 
from  the  negligent,  unskillful  or  improper  treatment  of  the 
patient.** 

§361.    When  the  statute  of  limitations  begins  to  run  against  the 
right  to  sue. 

The  moment  a  party  has  the  right  to  institute  suit,  the  statute 
begins  to  operate  upon  that  right,*^  and  when  it  begins  to  run 
against  a  party  capable  of  suing  in  favor  of  one  v/ho  may  be 
sued,  its  running  is  not  suspended,  unless  the  case  be  brought 
within  some  of  the  exceptions  of  the  law  relieving  against  its 
operation  or  effect.**  So  that  the  real  question  to  be  determined 
in  applying  the  statute  of  limitations  is  the  time  when  the  party 
may  have  brought  his  suit,  touching  the  subject  to  which  the 
statute  is  sought  to  be  applied.*"  As  this  depends  upon  such  a 
variety  of  circumstances  ;is  well  f,&  upon  the  character  of  the 
contract  or  nature  of  the  claim,  there  is  no  rule  for  the  solution 
of  the  question,  so  that  the  only  aid  that  can  La  offered  is 
illustration,  aside  from  a  few  self-evident  priiicij^les.  Thus, 
in  applying  the  statute  of  limitations,  tho  law  of  the  place  in 

81  Riddle  vs.  McGinnis,  22  W.  Va.  195,   3   S.  E.  Rep.  604 ;   Bradstreet 
253.  vs.   Clark,   12   Wend,   G02,   12   Law. 

82  Curry  vs.   Mannington,   23   W.  Ed.  245;  Peck  vs.  Randall,  1  Johns. 
Va.  14.  Rep.    (N.  of.)    ig5,  C  Law.  yA.  99 j 

83  Code,  1899,  Ch.  103,  sec.  5.  Pitzhugh  vs.  Anderson,  Ci  Hen.  and 

84  Code,   1887,  Ch.  138,  sec.  2903.  Munf.  289,   3  Am.  Dee.  625;   Hud- 

86  Flint    vs.    Gilpin,    29    W.    Va.      son  c*  iludsoii,  C  ["  tuuf.  352 ;  Par- 
740;  Grubb  vs.  Suit,  cupra.  sont;  '\s.  '"_rcCrackeBj  0   Leigh   495; 

88  Kuhn    vs.    Brownfield,    34    W.  Jones  r:;.  Kemon,  ilv  \7.  Va.  629; 

Va.  252.  12  S.  E.  Rep.  519.  Wilsont.  vs.  Clarrer,  Zj  V,'.  Va.  179; 

87  Vashon  vs.  Barrett,  99  Va.  344,  Mynes  ■\  3.  Mynes,  47   W.  Va.   681, 
38  S.  E.  Rep.  200.  35  S.  E.  Rep.  935. 

88  Handy   vs.    Smith,    30   W.   Va.  89  Wood  Lim.  Ac.  264  et  seq. 
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which  the  suit  is  brought,  must  as  a  general  rule,  govern; "" 
and  until  there  is  some  one  to  sue  or  be  sued,  the  statute  does  not 
begin  to  run."^  When  demand  is  necessary  before  suit,  the 
statute'  does  not  begin  to  run  until  demand  is  made.'^     So, 


»o  Wood  Lira.  Ac.  17. 

»i  Idem  8,  note  2  and  authorities 
cited;  Idem  254,  and  cases  cited; 
Hansford  vs.  Elliott,  9  Leigh  79; 
Clark  vs.  Hardiman,  2  Leigh  347. 
See  Code  (W.  Va.),  Ch.  104,  sec. 
17;  Code  (Va.),  Ch.  139,  see.  2932; 
Asylum  vs.  Miller,  29  W.  Va.  326. 

"  Where  a  cause  of  action  accrues 
to  the  estate  of  a  decedent  at  the 
time  of  his  death  and  not  before, 
and  no  one  qualifies  as  administra- 
tor until  more  than  iive  years  there- 
after, the  law  conclusively  presumes 
that  an  administrator  qualified  on 
the  last  day  of  Said  five  years  and 
the  statute  of  limitations  begins  to 
run  in  favor  of  the  estate  of  the  de- 
cedent from  that  time,  whether  or 
not  there  is,  in  fact,  any  adminis- 
trator of  the  estate."  Asylum  va. 
Miller,  supra. 

"  When  the  statute  of  limitations 
has  begun  to  run  against  an  ances- 
tor, it  will  continue  to  run  against 
his  infant  heirs,  unless  otherwise 
specially  provided  by  statute." 
Wilsons  va.  Harper,  supra. 

92  Wood       Lim.       Ac.       255-263; 
Thompson  vs.   Whittaker   Iron  Co.,' 
41  W.  Va.  574,  23  S.  E.  Rep.  795. 

In  this  case  just  cited,  Brannon, 
J.,  in  the  course  of  his  opinion,  dis- 
cussing the  necessity  of  demand  be- 
fore suit  in  that  ease,  and  which 
had  been  urged  as  a  reason  why  the 
statute  of  limitations  did  not  bar 
the  plaintiff^'s  right,  says :  "  But 
the  defense  of  time  is  sought  to  be 
met  with  the  argument  that  a  de- 
mand for  the  iron  was  necessary  be- 
fore suit,  and  the  statute  could  not 
run  until  that  demand,  which  was 


not  made  until  1894.  I  think  a 
demand  was  necessary  before  suit 
could  be  brought.  But  can  it  be  de- 
layed forever?  It  is  a  right  vested 
in'  the  party,  like  the  right  to  re- 
cover. Is  it  wise  policy  to  let  it 
live  forever,  any  more  than  the 
right  of  action?  The  creditor  can- 
not keep  the  debtor  in  debt  indefi- 
nitely. 13  Am.  and  Eng.  Enc.  Law, 
726.  I  think  Ang.  Limitations,  sec. 
96,  states  the  rule  properly: 
'  Though  the  statute  begins  to  run 
against  a  note  payable  on  demand 
from  date,  it  does  not  do  so  against 
a  note  payable  so  many  days  after 
demand.  In  the  latter  it  com- 
mences to  run  only  from  the  time 
of  the  demand.  The  demand  must 
be  made,  however,  within  a  reason- 
able time  from  the  time  of  date.' 
What  is  a  reasonable  time  for  this 
purpose  does  not  appear  to  be  set- 
tled by  any  precise  rule,  and  must 
depend  on  circumstances.  If  no 
cause  for  delay  be  shown,  it  would 
seem  reasonable  to  require  the  de- 
mand to  be  made  within  the  time 
limited  by  the  statute  for  bringing 
the  action.  There  is  the  same  rea- 
son for  hastening  the  demand  that 
there  is  for  hastening  the  com^ 
mencement  of  the  action.'  See  Lan 
dis  vs.  Saxton  (Mo.  Sup.)  16  S.  W 
Rep.  912;  Atchison,  T.  k  S.  F.  R, 
Co.  vs.  Burlingame  Tp,  (Kan 
Supp.),  14  Pac.  271;  Railroad  Co 
vs.  Byers,  72  Am.  Dec.  770;  Hint 
ranger  vs.  Traut.  69  Iowa  746,  27 
N".  W.  807;  Shaw  va.  Silloway,  145 
Masa.  503,  14  N.  E.  783;  Hamilton 
v«.  Hamilton,  55  Am.  Dec.  585; 
High  vs.  Board,  92  Ind.  580." 
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where  a  claim  or  debt  is  payable,  or  a  right  dependent  upon  a 
certain  contingency,  or  upon  the  occurrence  of  a  certain  event, 
the  statute  does  not  begin  to  run  until  the  contingency  or  event 
occurs."^  Thus,  the  statute  does  not  run  against  a  debt  acknowl- 
edged in  a  codicil,  and  there  directed  by  testatrix  to  be  paid  by 
her  executor  upon  the  death  of  her  sister,  till  the  sister's  death."* 
So,  where  an  employer  promises  to  make  compensation  for 
services  at  the  time  of  his  death,  by  will  or  otherwise,  the  statute 
does  not  begin  to  run  until  the  death  of  such  person."^  So, 
where  a  right  depends  upon  the  existence  of  a  will  which  has 
been  lost,  the  statute  does  not  begin  to  run  until  the  will  is 
found. "°  So,  the  statute  does  not  begin  to  run  against  a  suit 
for  the  settlement  of  partnership  accounts  until  there  has  been 
a  dissolution  of  the  firm,  and  no  valid  claims  of  debit  or  credit 
outstanding  against  or  in  favor  of  the  partnership."^  As  to  a 
claim  or  debt  by  the  wife  against  the  husband  the  statute  does 
not  begin  to  run  in  West  Virginia,  during  coverture."^  So, 
where  a  wife  is  seized  in  fee  of  land  not  separate  estate,  and 
her  husband  make  a  deed  purporting  to  convey  the  fee,  but  void 
as  to  the  wife,  such  deed  vests  in  the  grantee  a  life  estate, 
either  for  the  joint  lives  of  the  husband  and  wife,  or  by  the 

See    also    Blair    vs.     Wilson,    28  before,  or  may  bring  a  suit  for  such 

Gratt.  165.  settlement. 

»3  Perkins    vs.    Siegfried,    97    Va.  Though  all  the  business  of  a  part- 

449,   34   S.    E.   Rep.    64;    Cann   vs.  nership    may    not    be    wound    up, 

Cann,  45  W.  Va.  563,  31  S.  E.  Rep.  there  may  be  laches  in  bringing  a 

923;   Duncan  vs.  Wright,   11  Leigh  suit  for  the  settlement,  which  will 

542.  affect     the     party     guilty     of     the 

»*  Perkins  vs.   Siegfried,  supra.  laches;    so   that   doubtful  questions 

»B  Cann  vs.  Cann,  supra.  made    so    by    his    laches,    must    be 

96  Crauford  vs.  Smith,  93  Va.  623,  solved  against  him. 

23  S.  E.  Rep.  235.  A    partial    settlement,    to    which 

9"  Smith  vs.   Zumbro,   41  W.  Va.  there  is  no  valid  objection,   is  con- 

623,  24  S.  E.  Rep.  653.  elusive  upon  the  parties  to  it  as  far 

In    Foster    vs.    Rison,    17    Gratt.  as  it  goes,  and  leaves  open  only  the 

321,   it    is    decided:     "Though   the  unsettled    portion    of    the    account, 

time  prescribed  by  the  statute  may  And  the  statute  begins  to  run  from 

not  begin  to  run  until  the  business  the   time    of   the    settlement    as    to 

of  the  partnership  is  wound  up,  yet  that    portion    of    the    account    em- 

the  parties  may  have  a  partial  set-  braced  in  it." 

tlement  of  the  partnership  accounts  98  Righter  vs.   Riley,  42   W.   Va. 

633,  26  S.  E.  Rep.  357. 
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curtesy,  according  to  the  facts,  and  the  statute  of  limitations 
does  not  begin  to  run  against  the  wife's  reversion  until  the  ter- 
mination   of    the    life    estate. '"'       But    in     Virginia    where 
the    husband    has'   collected    demands    due    the    wife    as    her 
separate    estate,    the    statute    of    limitations    begins    to    run 
from    the    time    she    obtains    knowledge    of   the    fact    of   the 
collection/""       In  a  suit  by  a  partner  for  the  settlement  of 
the     partnership     accounts,     the     statutory     limitation     will 
not  begin  to   run  while  there   are   debts   due  to   and  by  the 
partnership/"^     When  land  is  sold  under  a  trust  deed  after  the 
payment  of  the  debt  thereby  secured,  the  statute  begins  to  run 
as  soon  as  the  sale  is  made, —  certainly  as  soon  as  the  deed  to 
the  purchaser  is  made,  and  the  right  to  rescind  such  sale  is 
barred  within  the  same  period  of  time  as  will  bar  the  right  of 
entry  on  land,  which  is  ten  years,^"^  with  the  exception  stated 
in  a  former  section/"^     As  to  a  personal  representative  and  the 
sureties  on  his  bond,  in  a  suit  jointly  r gainst  them  on  the  bond, 
the  statute  of  limitation  begins  to  run  from  the  return  day  of  an 
execution  issued  on  the  plaintiff's  claim,  or  from  the  time  the 
personal  representative  shall  have  been  ordered  by  a  court  acting 
upon  his  account,  to  pay  the  same/"*     As  a  general  rule,  where 
there  is  an  agency,  the  statute  of  limitations  does  not  begin  to 
run  against  the  right  of  action  by  the  agent  against  his  princi- 
pal until  the  termination  of  the  agency,  but  this  rule  has  its 
exceptions/"^     ISTor  does  the  statute  begin  to  run  against  the 
owner  of  an  estate  in  remainder  or  reversion,  until  the  termina- 
tion of  the  life  or  other  precedent  estate  upon  which  ^it  de- 
es Arnold  vs.  Brinnell,  42  W.  Va.      ment  as  an  entire  contract,  and  re- 
473,  26  S.  E.  Eep.  359.  gards  the  claim   for   disbursements 

100  Riggan  vs.  Riggan,  93  Va.  78,       and  compensation  as  an  entire  de- 
24  S.  E.  Rep.  920.  mand,  to  which  the  right  does  not 

101  Jordan  vs.  Miller,  75  Va.  442.       accrue  until  the   completion   of  the 

102  Wilsons  vs.  Harper,  25  W.  Va.       service    or   the   termination    of   the 
179,  182.  employment    or     agency.     But,     al- 
ios Ante,  sec.  358.  though  the  employment  or  agency  is 

104  Hoge  vs.  Vintroux,  21  W.  Va.  a  continuing  one,  yet  if  the  agent 
1,  10.  had   the   rijjht   to   require   payment 

105  Riverview  Land  Co.  vs.  Dance,  for    advances    or    compensation    for 
98  Va.  239,  35  S.  E.  Rep.  720.  services  prior  to  the  termination  of 

"  The  law  looks  upon  the  employ-      the  agency,  or  if  the  advances  were 
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pends.^"^  !N^or  against  the  equities  for  compensation  for  im- 
provements made  at  his  own  expense  by  a  tenant  in  common, 
nntil  partition  is  asked  for.^"''  And  the  right  of  a  co-tenant  to 
contribution,  who  has  paid  more  than  his  share  in  the  discharge 
of  an  incumbrance  upon  the  com^mon  property,  does  not  accrue 
until  suit  for  partition  is  brought/"* 

In  case  of  torts  arising  qicasi  ex  contractu,  the  statute  usually 
begins  to  run  from  the  date  of  the  tort,  and  not  from  the  occur- 
rence of  actual  damage.^""     Though  the  statute  usually  com- 


repudiated  by  the  principal  as  un- 
authorized or  not  required  to  be 
made  by  the  nature  of  the  employ- 
ment or  agency,  the  statute  begins 
to  run  from  the  time  the  agent  had 
the  right  to  demand  payment  for 
his  services  or  for  advances,  or,  if 
the  advances  were  repudiated  as  un- 
authorized, from  the  time  of  such 
repudiation.  The  statute  begins  to 
run  whenever  the  right  of  action 
accrues,  and  such  right  accrues 
whenever  the  agent  has  the  right 
to  demand  payment  of  his  princi- 
pal, and  if  refused  to  apply  to  the 
proper  tribunals  for  relief.  So 
that,  although  the  agency  be  a,  con- 
tinuing one,  if  the  agent  has  the 
right  prior  to  the  termination  of 
the  agency,  to  demand  payment  of 
his  compensation  or  for  advances, 
the  statute,  begins  to  run  from  the 
time  he  had  the  right  to  make  such 
demand."     Idem. 

106  Arnold  vs.  Bunnell,  42  W.  Va. 
473,  26  S.  E.  Rep.  359. 

107  Ballou  vs.  Ballou,  94  Va.  350, 
26  S.  E.  Rep.  840,  64  Am.  St.  Rep. 
733. 

108  Grove  vs.  Grove,  —  Va.  — , 
42  S.  E.  Rep.  312.  In  this  case,  in 
the  course  of  his  opinion,  Whittle, 
J.,  speaking  as  to  the  power  of  a 
court  of  equity  to  adjust  the  rights 
among  co tenants,  says :  "  And 
Judge   Story   remarks  that   '  in   all 


cases  of  partition,  a  court  of  equity 
does  not  act  merely  in  a  ministerial 
character,  and  in  obedience  to  the 
call  of  the  parties,  who  have  a- 
right  to  partition,  but  it  founds  it- 
self upon  its  general  jurisdiction  as 
a  court  of  equity,  and  administers 
its  relief  ex  aequo  et  bono,  accord- 
ing to  its  own  notions  of  general 
justice  and  equity  between  the  par- 
ties. It  will,  therefore,  by  its  de- 
crees, adjust  all  the  equitable  rights 
of  the  parties  interested  in  the  es- 
tate.' 1  Story  Eq.  Jur.  (11th  Ed.), 
sec.  6566;  Freem.  Co-ten.  (2nd 
Ed. ) ,  sec.  505.  In  enumerating  the 
equities  which  may  be  adjusted  and 
enforced  in  such  proceedings,  the 
latter  author  says :  '  If  one  of  the 
co-tenants  had  paid  more  than  his 
just  share  of  an  incumbrance  on 
the  common  property,  or  has  ad- 
vanced more  than  his  proportion  of 
the  purchase  money,  the  court  may 
decree  that  payment  of  the  excess 
be  made  to  him,  and,  in  default  of 
such  payment,  that  the  moiety  of  the 
tenant  in  default  may  be  sold  to 
satisfy  the  amount  equitably  due 
from  it.'  Freem.  Co-ten.  (2nd 
Ed.),  sec.  506;  Tompkins  vs.  Mitch- 
ell, 2  Rand.  428;  Ballou  vs.  Ballou, 
94  Va.  350,  26  S.  E.  Rep.  840,  64 
Am.  St.  Rep.  733." 

108  Wood  Lim.  Ac.   362. 
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mences  to  run  in  defendant's  favor  from  the  time  of  the  com- 
mission of  the  wrongful  act,  and  not  from  the  time  of  the 
occurrence  of  any  consequential  damages,  yet  in  order  to  put  the 
statute  in  operation,  the  injury  must  be  such  as  to  entitle  the 
plaintiff,  at  the  time  of  the  act,  to  nominal  damages  at  least.^^"- 
Thus,  where  a  railroad  company  constructs  an  embankment 
upon  which  to  lay  its  track,  and  does  so  in  a  negligent  manner, 
whereby  the  water  from  rains  and  snows  accumulate  and  flood 
adjoining  property,  the  statute  does  not  run  from  the  construc- 
tion of  the  embankment,  but  only  from  the  time  the  property 
is  injured/^^  But,  "  in  actions  resulting  from  the  negligence 
or  unskillfulness  of  another,  the  statute  attaches  and  begins  to 
run  from  the  time  when  the  injury  was  first  inflicted,  and  not 
from  the  time  when  the  full  extent  of  the  damages  sustained 
has  been  ascertained."  ^^^  And  it  is  held  that  as  to  the  time 
when  a  cause  of  action  arises,  the  plaintiff  is  bound  by  his  own 
pleading  and  proofs,  though  he  might  at  his  election,  on  the 
fact  shown,  have  treated  the  debt  as  maturing  at  a  later  date.^^^ 

§362.     When  the  statute  of  limitations  does  not  apply. 

When  the  claim  asserted  in  a  court  of  equity  is  one  exclusive- 
ly for  the  jurisdiction  of  that  court,  the  statute  of  limitations 
will  not  be  applied  as  a  bar  to  the  relief  sought  by  the  bill.^^* 
That  is,  when  the  suit  is  brought  to  enforce  a  purely  equitable 
demand,  the  defense  of  the  statute  of  limitations  can  have  no 
application,  of  itself,  or  by  analogy  to  any  limitations  in  courts 
of  law.^^^  Suck  cases  must  be  determined  by  courts  of  equity 
upon  rules  and  principles  of  their  own.^^"  Thus,  there  is  no 
statute  of  limitations  fixing  the  time  within  which  a  suit  may 
be  brought  to  surcharge  or  falsify  the  settlement  of  the  accounts 
of  a  fiduciary."'     So,  in  Virginia,  prior  to  the  Code  of  188Y, 

110 /(Jem.  717;  Redwood  vs.  Reddick,  4  Munf. 

111  Henry  vs.   Ohio  River  R.  Co.,       222. 

40  W.  Va.  234,  21  S.  E.  Rep.  863.  ii5  Cranmer  vs.  McSwords,  24  W. 

112  Wood  Lim.  Ac.  370.  Va.  .594. 

113  Noel  vs.  Noel,  93  Va.  433,  25  iie  Cranmer  vs.  McSwords,  supra. 
S.  ^.  Rep.  242.  i"  Trowbridge,  vs.    Stone,   42   W. 

iiiHeiskell  vs.  Powell,  23  W  Va.       Va.  454,  26  S.  E.  Rep.  363;   Bruce 

vs.  Bickerton,  18  W.  Va.  342. 
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there  was  no  statute  of  limitations  affecting  a  lien  for  owelty 
of  partition.^^*  So,  the  statute  of  limitation  does  not  apply  to 
a  suit  brought  against  a  personal  representative  to  recover  a 
legacy,  as  he  is  deemed  a  trustee,  exercising  a  continuing  trust 
as  to  the  legatees  and  distributees  of  the  estate  of  his  dece- 
dent/^'' So,  there  is  no  statute  of  limitations  against  the  right  to 
bring  suit  to  cancel  a  tax  deed,  unless  it  is  claimed  that  the 
taxes  on  account  of  which  the  land  was  sold  were  not  in  arrears 
when  the  limitation  is  five  years/^"     And  the  statute  has  no 


118  Jameson  vs.  Eixey,  94  Va. 
342,  26  S.  E.  Rep.  861,  64  Am.  St. 
Rep.  726. 

As  to  this  matter  Reily,  J.,  in 
the  case  just  cited,  in  his  opinion 
delivered  therein,  says :  "  It  was 
contended  that,  although  the  court 
below  may  have  been  mistaken  in 
its  opinion  as  to  the  effect  of  the 
decree,  yet  that  the  lien,  if  still  ex- 
isting, was  itself  barred  by  the 
statute  of  limitations.  This  posi- 
tion^ also,  is  untenable.  Prior  to 
the  Code  of  1887  there  was  no  stat- 
utory limit  to  the  enforcement  of 
the  vendor's  lien  or  the  lien  for 
owelty  of  partition,  but,  as  before 
stated,  these  liens  continued  to  ex- 
ist until  waived,  released,  or  sat- 
isfied, or  until  suflBcient  time 
elapsed  to  raise  the  presumption  of 
payment.  Coles  vs.  Withers,  supra; 
Hanna  vs.  Wilson,  supra;  Tunstall's 
Adm'r  vs.  Withers,  86  Va.  892,  11 
S.  E.  Rep.  565;  Paxton  vs.  Rich, 
supra;  Smith's  Ex'.x;  vs.  Railroad 
Co.,  33  G-ratt.  617;  Bowie  vs.  Socie- 
ty, 75  Va.  300;  Stimpson  vs.  Bishop, 
82  Va.  190;  Dobbin  vs.  Rex,  supra; 
Ruffin  vs.  Cox-  71  N.  C.  253;  Sut- 
ton vs.  Edwards,  5  Ired.  Eq.  425. 

The  present  statute  prescribing  a 
limit  to  the  enforcement  of  a  deed 
of  trust,  mortgage,  or  lien  reserved 
to  secure  the  payment  of  unpaid 
purchase  money  (Code,  sec.  2935) 
was  enacted  long  after  the  creation 


of  the  lien  sought  to  be  enforced 
in  this  case,  and,  if  the  statute  ap- 
plies to  a  lien  for  owelty  Oi  parti- 
tion (as  to  which  -,  mien  is  ex- 
pressed, it  being  "  cessary  to  do 
so ) ,  it  is  very  cl  .r  that  it  does 
not  bar  the  plaint  if  from  enforcing 
her  lien,    (Id.,  sf      2938)." 

119  Jones  vs.  i  ones,  92  Va.  590, 
24  S.  E.  Rep.  255;  Leafa  vs.  Leake, 
75  Va.  792. 

i.20Battin  vs.  Wood,  27  W.  Ta. 
58;  Bradley  vs.  Ewart,  18  W.  Va  . 
598.  See  State  vs.  Sponaugle,  45 
W.  Va.  415,  32  S.  E.  Rep.  283. 

In  Battin  vs.  Woods,  supra,  it 
was  insisted  by  counsel  that  the 
right  to  bring  the  suit  to  cancel  the 
tax  deed,  was  barred  by  the  statute 
of  limitations,  and  on  that  ground 
it  was  urged  that  the  decree  setting 
aside  the  tax  deed  was  erroneous. 
Answering  this  part  of  the  argu- 
ment, Johnson,  P.,  in  the  course 
of  his  opinion  in  that  case,  says: 
"  The  only  statute  of  limitations  of 
five  years  to  a  suit  to  set  aside  a 
tax-deed  is  sec.  27  of  Ch.  31  of  the 
Code.  That  section  provides :  '  If 
the  owner  of  any  real  estate  sold 
for  the  non-payment  of  taxes  there- 
on, his  heirs  or  assigns,  claim  that 
the  taxes  on  account  of  which  the 
sale  was  made,  were  not  in  arrears, 
he  may  within  five  years  after  the 
deed  shall  have  been  obtained  and 
admitted  to  record,  institute  a  suit 
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application  in  West  Virginia  to  a  suit  brought  to  enforce  the 
lien  of  a  vendor,  or  that  secured  by  deed  of  trust  or  mortgage."^ 

§363.     As  to  presumption  of  payment  from  lapse  of  time. 

Closely  akin  and  allied  to  the  defense  of  the  statute  of  limita- 
tions, so  far  as  its  effect  is  concerned,  is  that  created  by  lapse 
of  time  of  the  presumption  of  payment.  The  former  is  a  rule 
of  pleading,  while  the  latter  is  a  rule  of  evidence,  if  not  a  mere 
rule  of  equity.^^^  Thus,  while  a  debt  or  bond  secured  by 
mortgage  or  deed  of  trust,  or  by  a  vendors'  lien  duly  reserved, 
does  not  come  within  the  operation  of  the  statute  of  limitations 
in  West  Virginia,  and  it  did  not  do  so  in  Virginia  prior  to  the 
adoption  of  the  Code  of  1887,^^*  nevertheless,  the  limitation  of 
the  right  to  enforce  payment  of  the  debt  in  such  a  case  is  twenty 
years  from  the  time  the  debt  is  payable,  or  the  accrual  of  the 
right  to  sue,^^*  based  upon  the  presumption  of  payment,  by 
analogy  to  the  limitation  from  presumption  of  payment  in  ac- 
tions at  law  upon  a  single  bill  or  note.^^^  But  this  limitation 
is  not  a  fixed  and  positive  bar  like  that  of  the  statute,  of  limita- 

in     equity     ...     to     have     said  actual     possession    under    the    tax 

sale    and   deed   declared   void,'    etc.  title. 

This  is  not  a  suit  of  that  character.  121  Pickens  vs.  Love.  44  W.  Va. 
It  is  not  pretended  that  the  taxes,  725,  29  S.  E.  Rep.  1018;  Crias  vs. 
for  the  non-payment  of  which  the  Criss,  28  W.  Va.  388;  Pitzer  vs. 
land  was  sold  were  not  m  arrears.  Burns,  7  W.  Va.  63;  2  Bart.  Ch.  Pr. 
On  the  contrary  it  is  admitted  in  (2nd  Ed.)  1148. 
the  bill  that  they  were  unpaid.  As  to  presumption  of  payment 
Then  is  there  any  statute  of  limita-  and  laches  as  a  defense  in  such 
tions  barring  a  suit  like  this?  In  cases  vide  next  two  succeeding  sec- 
Bradley  vs.  Ewart,  18  W.  Va.  598,  tions ;  also  Evans  vs.  Johnson,  39 
it  was  held,  that  sec.  27  of  Ch.  31  W.  Va.  299,  19  S.  E.  Rep.  623,  45 
of  the  Code  did  not  apply  to  »,  case  Am.  St.  Rep.  912. 
like  that,  where  the  land  was  im-  122  Norvell  vs.  Little,  79  Va.  141 ; 
properly  on  the  assessor's  books  and  Pitzer  vs.  Burns,  7  W.  Va.  63 ;  Cam- 
sold  in  an  improper  name,  and  that  den  vs.  Alkire,  24  W.  Va.  674;  Criss 
in  such  case  at  any  time  the  sale  vs.  Criss,  28  W.  Va.  388. 
and  deed  may  be  declared  void."  123  Ante,  sec.  362. 

In  State  vs.  Sponaugle,  supra,  it  124  Updike  vs.  Lane,  78  Va.   132. 

is  decided  that  laches  vrill  not  bar  125  Pitzer  vs.  Burns,  supra;  Criss 

a  land  owner  from  assailing  a  tax  vs.  Criss.   28  W.  Va.  388,  399. 
sale  of  his  land,  when  there  is  no 
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tions/''*  but  is  repellable  by  proof.^"  Tbus,  the  presumption 
may  be  rebutted  by  satisfactory  evidence  of  any  sort  whatso- 
ever.^^* For  illustration:  by  the  debtor's  express  admissions, 
made  within  the  period  of  twenty  years,  that  the  debt  was  un- 
paid; ^^°  by  his  implied  admissions  to  that  effect,  from  paying 
interest,  or  part  of  the  principal,  which  may  be  proved  by  extrin- 
sic evidence,  or  by  co-temporaneous  endorsement  by  the  obligee 
himself ;  or  by  showing  the  obligor's  inability  to  pay  during  the 
period  of  twenty  years;  or  by  the  suspension  of  the  power  of 
collection  by  stay-law,  or  by  war;  by  the  obligee's  continued 
absence  from  the  country;  or  even  by  the  near  relationship  of 
the  parties.^'"  And  these  rules  apply  as  well  in  courts  of 
equity  as  at  law."^  As  to  a  judgment  there  can  be  no  pre- 
sumption of  payment  from  lapse  of  time  less  than  the  statutory 
period  of  limitation. ^^^     And  inasmuch  as  the  statute  of  limita- 


126  Cole  vs.  Ballard,  78  Va.  139; 
Camden  va.  Alkire,  supra;  Light- 
foot  vs.  Green,  91  Va.  509,  22  S.  E. 
Eep.  242. 

127  Cole  vs.  Ballard,  supra;  Hale 
va.  Pack,  10  W.  Va.  145. 

"  There  is  a  recognized  distinc- 
tion between  the  statute  of  limita- 
tions and  the  presumption  of  pay- 
ment from  the  lapse  of  time,  the 
condition  of  the  parties,  and  their 
relations  to  each  other.  In  the  for- 
mer case  the  bar  is  absolute.  In 
the  latter  it  is  denominated '  natural 
presumption  of  payment,'  and  may 
be  rebutted."  Lightfoot  vs.  Green, 
supra. 

128  Updike  vs.  Lane,  supra. 

129  Idem. 

130  Criss  vs.  Criss,  supra;  Dab- 
ney  vs.  Dabney,  2  Rob.  Eep.  622; 
Erskine  vs.  North,  14  Gratt.  60; 
Hutsonpiller  vs.  Stover,  12  Gratt. 
579;  Hale  vs.  Pack,  10  W.  Va.  145; 
Cheatham  vs.  Aistrop,  97  Va.  457, 
34  S.  E.  Rep.  57. 

131  Updike  vs.  Lane,  supra. 

132  James  vs.  Life,  92  Va.  702,  24 
S.  E.  Rep.  275. 


Speaking  of  the  principle  an- 
nounced in  the  text,  Moneure,  P., 
in  Foster  vs.  Eison,  17  Gratt.  at  p. 
335,  says :  "  The  statute  of  limita- 
tions not  being  a  bar  to  the  suit,  it 
seems  to  follow,  as  a  necessary 
consequence,  that  laches  and  lapse 
of  time  constitute  no  such  bar;  but 
they  may,  notwithstanding,  have  a, 
material  effect  in  deciding  upon 
particular  claims  which  may  be  as- 
serted in  the  course  of  the  settle- 
ment of  the  partnership  account. 
Of  course  I  do  not  mean  to  say  that 
laches  and  lapse  of  time  constitute 
no  bar  in  any  case  in  which  tue 
statute  does  not  constitute  one. 
When  the  statute  is  a  bar  there  is 
no  need  of  any  bar  from  laches  or 
lapse  of  time.  The  latter  bar  pecu- 
liarly applies  where  the  former  does 
not.  What  I  mean  to  say  is,  that 
if  the  cause  of  action  be  one  to 
which  the  statute  applies,  but  the 
lapse  of  tim«  since  it  accrued  be  not 
such  as  to  bring  the  case  within  the 
statute,  laches  and  lapse  of  time 
rannot  in  themselves  constitute  a 
bar  to  the  suit." 
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tions  only  bars  the  remedy,  but  does  not  extinguish  the  debt,  if 
the  debt  be  secured  by  deed  of  trust,  mortgage,  or  vendor's  lien, 
the  payment  of  such  debt  may  be  enforced  in  a  court  of  equity 
by  virtue  of  such  lien,  although  an  action  on  the  debt  itself,  as 
a  note,  for  instance,  may  be  barred  by  the  statute  of  limita- 
tions."' 

In  a  suit  brought  to  enforce  the  payment  of  a  debt  secured 
by  a  lien  upon  property,  after  the  lapse  of  twenty  years  from 
the  time  the  right  of  suit  accrues,  and  payment  is  relied  upon, 
in  the  absence  of  any  evidence  to  rebut  the  presumption  of 
payment  in  such  ease,  the  plaintiff  cannot  succeed  in  the 
cause,^'*  and  a  decree  will  be  entered  for  the  defendant.^^' 
But  no  time  bars  the  right,  either  under  the  statute  of  limita- 
tions or  presumption  of  payment,  of  a  vendor  to  recover  pur- 
chase money  for  land,  if  he  has  not  parted  vsith  the  legal  title.  ^'° 

§364.    Laches  as  a  defense  in  equity. 

As  we  have  seen,  ^''  there  are  many  claims  of  which  a  court 
of  equity  has  exclusive  cognizance,  to  which  the  statute  of 
limitations  has  no  application.  But  it  must  not  be  thought 
that  by  reason  of  this,  there  is  no  bar  in  equity  to  cases  of  this 
character.  On  the  contrary,  a  court  of  equity  always  looks 
with  suspicion  upon  a  stale  demand,  and  if  the  party  seeking 

133  Crisa  vs.   Criss,  supra,  in  the  gins,  28  Barb.  277 ;  Borst  vs.  Corey, 

opinion  of  the  court,  citing  the  fol-  15  N.  Y.  505-510 ;  Belknap  vs.  Glea- 

lowmg  eases:     Hanna  vs.  Wilson,  3  son,  11  Conn.  160;  Miller  vs.  Trus- 

Gratt.  point  1  of  syll.,  p.  232;  Pit-  tees  of  Jefferson  College,  5  Sim.  and 

zer  vs.  Burns,  7  W.  Va.,  point  1  of  Marsh.  651;   Trotter  vs.  Erwin,   27 

syll.,  p.  63;   Camden  vs.  Alkire,  24  Miss.  772;  Nevitt  vs.  Bacon  et  als, 

W.    Va.,   point   5   of   syll.,   p.    675;  32   Miss.   212;    Joy   vs.   Adams,   26 

Ross  vs.  Norvell,  1  Wash.  14;  Coles  Me.    330;    Wiswell    vs.    Baxter,    20 

vs.   Withers,   33   Gratt.,  point  4  of  Wis.    713;    Cook   vs.    Culberton,    9 

syll.,  p.  187 ;  Smith's  Ex'r  vs.  Wash-  Nev.  199. 

ington    City,    Virginia    Midland    &  is*  Hale  vs.  Pack,  supra;  Camden 

Great  Southern  Railroad  Company,  vs.  Alkire,   supra,   at  p.  679;    Nor- 

33  Gratt.,  point  1  of  syll.,  p.  617-  veil  vs.  Little,  supra,  at  p.  144 

620.  135  Idem. 

See   in   support   of   this    doctrine  ise  Evans  vs.  .Johnson,  39  W    Va. 

the  following  cases:     Elkins  vs.  Ed-  299,  19  S.  E.  Rep.  623,  45  Am.  St 

wards,  8   Ga.  325,  236;   Thayer  vs.  Rep.   912. 

Mann,  19  Pick.  585;  Pratt  vs.  Hug-  -i-ii  Ante,  sec.  362. 
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a  recovery  upon  such  a  demand  be  chargeable  with  laches,  his 
claim  will  be  rejected/^*  Mere  delay,  however  long,  to  bring 
suit  does  not  of  itself  constitute  laches,^^'  though  it  is  one  of  the 
elements  of  laches/*"  The  delay  or  lapse  of  time  in  bringing 
suit  must  be  such  as  to  afford  a  reasonable  presumption  of  the 
satisfaction  or  abandonment  of  the  claim ;  ^*^  or  such  as  to 
prevent  a  just  and  proper  defense  by  reason  of  the  death  of 
parties,^*^  loss  of  evidence,  where  the  transactions  are  compli- 
cated so  as  to  render  it  difficult,  if  not  impossible,  to  do  jus- 
tice ;  ^*'  or  by  reason  of  the  character  of  the  evidence,  making 
it  impossible  i^or  the  court  satisfactorily,  and  with  safety  to 
the  rights  of  the  parties,  to  found  a  decree  upon  it;  "*  or  when 
the  delay  has  been  so  long  and  unreasonable  as  to  raise  the  pre- 
sumption of  acquiescnce  in  the  assertion  of  adverse  rights,  or 
assent  to  or  waiver  of  theni/*^  Thus  lapse  of  time,  or  a  long 
acquiescence  of  the  husband  without  any  disability  on  his  part  to 


138  Coles  vs.  Ballard,  78  Va.  139 ; 
Cramner  vs.  McSwords,  24  W.  Va. 
694;  Smith  vs.  Thompson,  7  Gratt. 
112,  54  Am.  Dec.  126;  Tazewell  vs. 
Saunders,  13  Gratt.  354;  Stampers 
vs.  Garnett,  31  Gratt.  500;  Hatcher 
vs.  Hall,  77  Va.  573;  Nelson  vs. 
Kounslar,  79  Va.  468;  Morrison  vs. 
Householder,  79  Va.  627;  Morgan 
vs.  Fisher^  82  Va.  417;  Turner  vs. 
Dillard,  82  Va.  536;  West  vs.  Thorn- 
ton, 7  Gratt.  177;  Robertson  vs. 
Read,  17  Gratt.  544;  Harrison  vs. 
Gibson,  23  Gratt.  212;  Wissler  vs. 
Craig,  80  Va.  22 ;  Bell  vs.  Wood,  94 
Va.  677,  27  S.  E.  Rep.  504,  506; 
Bill  vs.  Schilling,  39  W.  Va.  108, 
19  S.  E.  Rep.  514;  Trader  vs.  Jar- 
vis,  23  W.  Va.  100,  108;  Swann 
vs.  Thayer,  36  W.  Va.  46,  14  S.  E. 
Rep.  423;  Trowbridge  vs.  Stone,  42 
W.  Va.  454,  26  S.  E.  Rep.  363; 
Pusey  vs.  Gardiner,  21  W.  Va.  469; 
Bryant  vs.  Groves,  42  W.  Va.  10,  24 
S.  E.  P  605;  Jarvis  vs.  Martin, 
45  W.  Va.  347;  31  S.  E.  Rep. 
957;     Williams     vs.     Maxwell,    45 


W.  Va.  297,  31  S.  E.  Rep.  909; 
Mann  vs.  Peek,  45  W.  Va.  18,  30  S. 
E.  Rep.  206;  Kelly  vs.  McQuinn,  42 
W.  Va.  774,  26  S.  E.  Rep.  517. 

139  Coles  vs.  Ballard,  supra;  Taze- 
well vs.  Saunders,  supra;  Wissler 
vs.  Craig,  supra. 

no  Cranmer  vs.  McSwords,  supra; 
Harmison  vs.  Gibson,  supra. 

1*1  Tazewell  vs.  Saunders,  supra; 
Robertson  vs.  Read,  17  Gratt.  544; 
Wissler  vs.  Craig,  supra;  Bell  vs. 
Wood,  supra. 

1*2  Stampers  vs.  Garnett,  supra; 
Cranmer  vs.  McSwords,  supra;  Rob- 
ertson vs.  Read,  supra;  Nelson  vs. 
Kownslar,  supra;  Morrison  vs. 
Householder,  supra ;  Turner  vs.  Dil- 
lard, supra;  Harmison  vs.  Gibson, 
supra. 

1*3  Tazewell  vs.  Saunders,  supra; 
Nelson  vs.  Kownslar,  supra;  Tur- 
ner vs.  Dillard,  supra. 

1**  Cranmer  vs.  McSwords,  supra; 
Morrison  vs.  Householder,  supra; 
Harmison  vs.  Gibson,  supra;  Wiss- 
ler vs.  Craig,  supra. 

1*5  Hatcher  vs.  Hall,  supra ;  Mor- 
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sue,  will  be  a  bar  to  a  prosecution  for  a  divorce."''  As  for  in- 
stance, where  a  husband  having  been  absent  from  his  wife  for 
eight  years,  in  a  foreign  country,  and  she,  supposing  him  to  be 
dead,  married  another  person ;  and  the  first  husband  afterwards 
returned,  and  finding  his  wife  cohabiting  with  her  second  hus- 
band, without  taking  any  steps  to  obtain  a  divorce,  went  abroad , 
and  continued  absent  for  twenty  years,  and  then  returned  again, 
and  filed  a  bill  for  divorce  against  his  wife,  who  was  living  with 
her  second  husband  by  whom  she  had  several  children;  the 
court,  though  the  counsel  of  both  parties  consented  to  a  decree, 
dismissed  the  bill,  with  costs. ^*'  But  laches  cannot  be  imputed 
to  a  party  who  had  no  knowledge  of  his  rights  or  the  means  of 
obtaining  a  knowledge  of  them.^*^  And  if  the  delay  of  the 
plaintiff,  to  whom  laches  is  apparently  imputable,  is  satis- 
factorily explained,  the  court  will  not  withhold  the  relief 
sought.  ^*^ 

§365.     What  will  relieve  from  the  bar  of  the  statute  of  limita- 
tions. 

The  statute  of  limitations  begins  to  run  as  soon  as  the  right 
of  action  accrues,^'"  and  unless  the  case  falls  within  some  pro- 
vision of  statute  exempting  it  from  the  operation  of  the  limita- 
tion prescribed  by  law,  the  running  of  the  statute  of  limitations 
does  not  cease,^^^  until  suit  is  brought.  ^^'^     So,  we  must  look  to 

gan  vs.   Fisher,   supra;   Turner  vs.  laches,  vide  Hogg,  Eq.  Pr.   Ch.  25. 

Dillard,   supra;  Hannison  vs.   Gib-  leo  Ante,    sec.    361 ;    Wood,    Lim. 

son,   supra;   Bill   vs.   Schilling,   su-  Ac.  495. 

pra;     Trader     vs.     Jarvis,     supra;  isi  Wood,  Lim.  Ac.  pp.  495,  496; 

Swann  vs.  Thayer,  supra;  Pusey  vs.  Rowan   vs.    Chenoweth,   49   W.   Va. 

Gardiner,  supra;  Bryant  vs.  Groves,  287,  38  S.  E.  Rep.  544. 

supra;    Williams   vs.    Maxwell,    su-  i52  Lawrence   vs.    Winifrede   Coal 

■pra;  Mann  vs.  Peck,  supra;  Kelly  Co.,    48    W.    Va.     139,    35     S.    E. 

vs.  McQuinn,  supra.  Rep.  925;  Bentley  vs.  Standard  Fire 

1*6  Williamson  vs.   Williamson,   1  I"^-  ^c,  40  W.  Va.  729,  23   S.  E. 

Johns.  Ch.  488,  1  Law.  Ed.  218,  and  ^^P-  ^^*- 

note  at  p.  19,  citing  many  eases.  '^'^^^  ^"  amendment  is  made  to 

■                               ,„.„.  a  declaration  increasing  the  amount 

147  Williamson     vs.     Williamson,  ,   ,                i  •      j    j.C^    j.- 

01  damages  claimed,  the  time  as  to 

^     ■  the  larger  claim  made  by  the  amend- 
ing Trowbridge  vs.  Stone,  supra.  ^ent,  whether  under  the  statute  of 
149  Hogg,  Eq.  Pr.,  sec.  300o.     For  limitations  or  under  a  clause  of  an  in- 
a  full  discussion  of  the  doctrine  of  surance  policy  fixing  a  limitation  of 
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the  statute  alone  for  the  exceptions  saving  the  right  of  a  plaintiff 
from  the  operation  of  the  act  of  limitations.  ^'''' 

Accorduigly,  it  is  provided  by  statute  in  the  Virginias,  that 
if  any  person  be  an  infant,  married  woman,  (unless  the  suit 
concern  her  separate  estate),  or  insane,  at  the  time  the  right 
of  a  personal  action  accrues,  such  person  may  bring  suit  within 
the  like  number  of  years  after  becoming  of  full  age,  unmarried, 
or  sane,  that  is  allowed  to  a  person  having  no  such  impediment 
to  bring  suit  after  the  right  accrues.^^*     This  disability  is  appli- 


action  under  it,  will  stop  running  at 
the  commencement  of  the  suit,  and 
not  continue  to  the  filing  of  the  sec- 
ond amended  declaration.  Bentley 
vs.  Standard  Fire  Ins.  Co.,  supra. 

But  a  suit  brought  against  the 
personal  representative  of  a  dece- 
dent upon  a  claim  originating  in 
the  lifetime  of  the  decedent  does 
not  stop  the  running  of  the  statute 
upon  such  claim  as  to  the  heirs  at 
law  of  the  decedent.  Sadler  vs. 
Kennedy,  26  W.  Va.  636. 

163  Bickle  vs.  Chrisman,  76  Va. 
678. 

In  Demarest  vs.  Wynkoop,  3 
John.  Ch.  Rep.  142,  Chancellor  Kent 
said:  "The  doctrine  of  an  inherent 
equity  creating  an  exception  where 
the  statute  creates  none,  is  now  uni- 
versally exploded."  "There  is  no 
dispensing  power,"  says  Mr.  Justice 
Story,  "  which  the  courts  possess, 
arising  from  any  cause  whatever. 
Where  the  Legislature  gives  an  ex- 
tension of  time  in  eases  of  infancy, 
coverture,  and  the  like,  it  is  an  as- 
sumption of  legislative  authority  to 
introduce  any  other."  See  also  Mc- 
Iver  vs.  Ragan,  2  Wheat.  29;  An- 
gel on  Limitations,  sees.  61,  201, 
485;  6  Otto,  704. 

In  Beckford  vs.  Wade,  17  Vesey 
Reports,  87,  Sir  William  Grant 
adverted  to  the  case  of  a  de- 
fendant absent  or  out  of  the  realm, 
before  statute  of  Queen  Anne.     He 


said  a  plaintiff  out  of  the  realm 
might  prosecute  a  suit  by  attorney; 
but  when  the  defendant  is  out  of 
the  realm,  it  is  very  hard  to  call 
upon  the  plaintifi;  to  institute  a, 
suit,  which,  in  most  cases,  must  be 
wholly  fruitless,  and  yet  until  this 
statute  of  Queen  Anne  was  made, 
that  case  formed  no  exception,  and 
the  statute  of  limitations  barred  the 
action. 

It  has  also  been  held  that  in- 
fants, liKe  other  persons,  would  be 
barred  by  an  act  limiting  suits  at 
law,  if  there  was  no  saving  clause  in 
their  favor.  Angel  on  Limitations, 
p.  205. 

In  Bickle  vs.  Chrisman,  supra. 
Staples,  J.,  says :  "  Indeed,  the  prin- 
ciple seems  to  be  well  settled  that 
unless  there  can  be  found  in  the 
statute  itself  some  ground  restrain- 
ing it,  it  cannot  be  restrained  by  ar- 
bitrary additions  or  amendment. 
Unless,  therefore,  we  are  prepared 
to  limit  the  operation  of  sec.  16  by 
some  sort  of  judicial  legislation,  we 
must  hold  that  the  lapse  of  five 
years  is  an  absolute  bar  to  a  suit  to 
impeach  the  conveyance,  gift,  or  as- 
signment, unless,  indeed,  the  plain- 
tiff is  laboring  under  some  disabili- 
ty expressly  provided  for  under  the 
general  statute  of  limitations." 

"4  Code  (Va.)  1887,  Ch.  l."?!),  see. 
2r».Sl  ;  Code  (W.  Va.)  1899,  Ch.  104, 
sec.  16. 
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cable  to  all  kinds  of  suits  of  a  personal  nature  and,  therefore,  to 
suits  to  enforce  the  payment  of  judgment  and  other  liens. ^'^^ 
Under  this  statute  the  disability  or  impediment  to  sue,  must 
exist  at  the  time  the  right  of  suit  accrues,^^"  otherwise  the 
statute  continues  to  run  against  the  right  of  action.^''^  If  the 
right  of  property  is  acquired  during  infancy,  the  statute  does 
not  begin  to  run  against  a  right  of  action  concerning  it  until 
this  disability  is  removed.^^*  As  to  real  estate,  the  period  of 
limitation  in  West  Virginia  is  five  years  after  the  disability  is 
removed,  or  the  death  of  the  party,  v^hichever  shall  first  hap- 
pen,^^"  and  in  Virginia  ten  years.^'^"  But  in  neither  of  these 
States  can  a  suit  be  brought,  either  concerning  real  or  personal 
property,  after  the  expiration  of  twenty  years  from,  the  time 
the  right  to  sue  accrues,  though  such  disability  may  have  con- 
tinued during  the  whole  of  such  period/"^  So  that  a  claim  of  a 
wife  against  her  husband  is  not  barred  until  the  expiration  of 
twenty  years  from  the  time  the  cause  of  action  accrues.^""     The 


155  Code  (W.  Va.)  Ch.  139,  sec. 
11;  Code  (Va.)  1887,  Ch.  174,  sec. 
3578.  As  to  the  qualifications  of 
this  statute  in  Virginia,  vide,  Code, 
1887,  Ch.  174,  sec.  3579- 

156  Mynes  vs.  Mynes,  47  W.  Va. 
681,  35  S.  E.  Rep.  935;  Parsons  vs. 
McCracken,  9  Leigh.  495. 

If  a  party  claims  benefit  of  sav- 
ing for  infants  and  femes  covert  in 
statute  of  limitations,  no  other  dis- 
ability is  available  than  the  one 
which  existed  when  the  right  of  ac- 
tion accrued.  One  cannot  be  mount- 
ed on  another  so  as  to  present  con- 
tinuous obstruction.  Therefore  the 
disability  of  marriage  cannot  be 
tacked  on  to  that  of  infancy. 
Quoad,  two  or  more  disabilities  co- 
existing in  the  same  person  when 
his  right  of  action  accrues,  the  rule 
is  different,  and  he  is  not  obliged 
to  act  until  the  last  is  removed. 
Blackwell  vs.  Bragg,  78  Va.  529. 

157  Wilson  vs.  Harper,  25  W.  Va. 
179. 


158  Baird  vs.  Bland,  3  Munf .  570 ; 
Hudson  vs.  Hudson^  6  Munf.  352; 
Hansford  vs.  Elliott,  9  Leigh    79. 

159  Code  (W.  Va.)  1899,  Ch.  104, 
see.  3. 

160  Code  (Va.)   Ch.  139,  sec.  2917. 
laiCode     (Va.)     1887,    Ch.     139, 

sees.  2918,  2931;  Code  (W.  Va.) 
1899,  Ch.  104,  sees.  4,  16. 

162  Righter  vs.  Riley,  42  W.  Va.. 
633,  26  S.  E.  Rep.  357. 

Dent,  J.,  in  this  case,  says:  "A 
wife's  claim  against  her  husband  is 
not  barred  by  the  statute  of  limita- 
tions during  coverture,  if  at  all, 
unless  twenty  years  have  elapsed 
from  the  making  or  the  renewal 
thereof.  See.  16,  Ch.  104  of  the 
Code.  It  is  true  that  it  is  inadvert- 
ently admitted  in  the  case  of  Mil- 
ler vs.  Cox,  38  W.  Va.  747,  18  S.  E. 
Eep.  960,  following  the  case  of  Bank 
vs.  Atkinson,  32  W.  Va.  203,  9  S.  E. 
175,  that  married  women  are  sub- 
ject to  the  statute  of  limitations 
to  the  same  extent  as  if  they  were 
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institution  of  a  creditors'  suit,  or  an  order  of  reference  made 
to  ascertain  and  report  the  liens  and  their  priorities  on  land 
in  a  suit  by  a  single  plaintiff  to  enforce  a  judgment  or  other  lien, 
will  stop  the  running  of  the  statute  of  limitations  as  to  the 
other  creditors'  of  the  debtor  against  whom  suit  has  been 
brought.^'^^  But  as  to  an  offset  relied  on  by  a  defendant,  the 
statute  does  not  cease  to  run  against  it,  until  the  filing  of  the 
answer  and  account  of  offsets  in  the  cause/"*  Mere  ignorance 
or  want  of  knowledge  of  his  rights,  on  the  part  of  a  creditor, 


single.  This,  however,  is  a  mistake. 
Owing  to  their  coverture  and  their 
recognized  subjection  to  the  con- 
trol of  their  husbands,  they  are  es- 
pecially exempted  from  the  opera- 
tion of  the  statute." 

163  Repass  vs.  Moore,  96  Va.  147, 
30  S.  E.  Rep.  458 ;  Rowan  vs.  Chen- 
oweth,  49  W.  Va.  287,  38  S.  E.  Rep. 
544;  Keck  vs.  Allender,  42  W.  Va. 
420,  26  S.  E.  Rep.  437;  Hauck  vs. 
Dunham,  92  Va.  211,  23  S.  E. 
Rep.  238. 

"  To  set  aside  a  sale  under  a  deed 
of  trust,  for  inadequacy  of  price, 
irregularity  in,  or  want  of  sufficient 
notice  of,  sale,  or  because  of  incum- 
brances over  the  land  at  the  time  of 
sale,  a  party  must  proceed  without 
unreasonable  delay."  Fowler  vs. 
Lewis,  36  W.  Va.  112,  14  S.  E.  Rep. 
447. 

"  The  statute  began  to  run  against 
Leonard  in  Chenoweth's  lifetime, 
and  his  death  did  not  stop  it,  even 
though  he  had  no  representative. 
Handy  vs.  Smith,  30  W.  Va.  195,  3 
S.  E.  604 ;  Wilson  vs.  Harper,  25  W. 
Va.  179;  Mynes  vs.  Mynes,  47  W. 
Va.  681,  35  S.  E.  Rep.  935.  When 
did  the  statute  stop  running  against 
Leonard?  By  various  decisions  it 
ran  on  until  the  court  made  a  ref- 
erence for  the  benefit  of  all  credit- 
debts.     Laidley  vs.   Kline's   Adm'r, 


23  W.  Va.  565;  Camden's  Adm'r  vs. 
Hays,  37  W.  Va.  475,  16  S.  E.  561. 
Those  cases  were  suits  by  individual 
creditors  against  estates.  Until  ref- 
erence it  could  not  be  known  that 
the  suit  would  go  on  for  all;  hence 
the  other  creditors  might,  till  then, 
sue.  But  we  think  that  when  an 
administrator  brings  such  a  suit  as 
this,  as  the  estate's  representative, 
to  administer  the  personal  estate, 
and  apply  it  and  the  realty  both 
for  all  creditors,  it  is  a  guaranty  of 
prosecution  to  the  end ;  the  credit- 
ors may  demand  that  it  go  on,  and 
the  statute  stops  running  against 
creditors  at  its  institution.  The 
Code  gives  the  personal  representa- 
tive power  to  bring  such  a  suit  as 
the  vehicle  of  relief  for  all  credit- 
ors, —  gives  him  a  right  to  do  so 
to  the  exclusion  of  creditors  for  six 
months  after  the  qualification  of  a 
representative;  and  this  statute 
would  contemplate  the  cessation  of 
the  statute  of  limitations  at  the 
date  of  such  suit.  Code,  1899,  Ch. 
86,  see.  7.  When  one  creditor  sues 
expressly  for  all  creditors,  the  stat- 
ute stops  at  date  of  suit.  Jackson 
vs.  Hull,  21  W.  Va.  612;  Dunfee  vs. 
Childs,  45  W.  Va.  155,  30  S.  E.  Rep. 
102."  Rowan  vs.  Chenoweth,  su- 
pra. 

"4  Hurst    vs.    Hite,    20    W.    Va. 
183 ;    Rowan  vs.   Chenoweth,   supra. 
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in  the  absence  of  fraud  or  concealment  by  the  debtor/"'  or  pov- 
erty or  inability  to  bear  litigation,  do  not  arrest  the  running  of 
the  statute  of  limitations.^""  So,  the  insanity  or  other  disability 
of  the  debtor  does  not  suspend  the  running  of  the  statute/"^ 

§366.     What  will  relieve  from  the  bar  of  the  statute  of  limita- 
tions— ^further  considered. —  New  promise. 

It  is  provided  by  statute  in  the  Virginias  that  when  a  right 
of  action  to  recover  money  has  accrued  upon  an  award  or  con- 
tract, and  the  person  against  whom  the  right  has  accrued,  shall, 
by  a  writing  signed  by  him  or  his  agent,  promise  payment  of 
money  on  such  award  or  contract,  suit  may  be  maintained  for 
the  money  so  promised  within  such  number  of  years  after  such 
promise,  as  it  might  originally  have  been  maintained  within, 
upon  the  award  or  contract.^"'  And  an  acknowledgment  in 
writing  signed  as  above  stated,  from  which  a  promise  may  be 
implied,  shall  be  deemed  a  promise  of  payment.^""  But  a  new 
promise,  to  remove  the  bar  of  the  statute  of  limitations  must  be 
determinate  and  unequivocal ;  and  to  imply  a  promise  of  pay- 
ment from  a  subsequent  acknowledgment,  such  acknowledg- 
ment must  be  an  unqualified  admission  of  a  subsisting  debt  for 
which  the  party  is  liable  and  willing  to  pay.^^° 

When  the  promise  does  not  specify  any  amount,  but  is  sus- 
ceptible of  being  made  certain  as  to  the  amount,  extrinsic  evi- 
dence is  admissible  for  that  purpose.^'^  And  it  is  not  essential 
to  the  snfficiency  of  the  promise  that  it  necessarily,  under  all 

lesBickle   vs.    Chrisman,    76    Va.  S.)    360,  7  Law.  Ed.   174;   Bell  vs. 

678;    Foster   vs.    Rison,    17    Gratt.  Crawford,  8  Gratt.   110;   Aylett  vs. 

345.  Robinson,   9    Leigh   45;    Sutton    vs. 

166  Voight  vs.  Roley,  90  Va.  799,  Burruss,  Td.  381 ;  Switzer  vs.  Noff- 
20  S.  E.  Rep.  824.  ■  singer,  82  Va.  523;  Cole  vs.  Martin, 

167  Grady  vs.  Wilson,  115  N.  C.  99  Va.  223,  37  S.  E.  Rep.  907;  Din- 
344,  20  S.  E.  Rep.  518,  44  Am.  St.  guid  vs.  Schoolfield,  32  Gratt.  803; 
Rep.  461.  Rowe  vs.  Marehant,   86  Va.   177,  9 

168  Code  (W.  Va.)  Ch.  104,  sec.  S.  E.  Rep.  995;  Quarrier  vs.  Quar- 
8;  Code  (Va.)  1887,  Ch.  139,  sec.  rier,  36  W.  Va.  310,  15  S.  E.  Rep. 
2922.  154. 

i69  7dem.  i"  Cole  vs.  Martin,  supra. 

170  Bell  vs.  Morrison,  1  Pet.    (U. 
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circumstances,  be  made  to  the  payee  himself/''  A  statement 
of  account  will  not  stop  the  running  of  the  statute  on  the  sepa- 
rate items  of  the  account  stated,  and  which  would  otherwise  be 


i'2  Dinguid  vs.  Schoolfield,  supra. 

In  this  case  the  acknowledgment 
was  made  in  a  deposition  taken  in  a 
case,  to  which  the  obligee  was  not  a 
party.  Burks,  J.,  in  holding  this 
acknowledgment  suflBcient,  in  his 
opinion,  says :  "  The  next  and  only 
remaining  ground  of  error  is,  that 
the  plaintiff  not  being  a  party  to 
the  suit  in  which  the  deposition  was 
taken,  the  statements  therein  can- 
not be  construed  as  admissions  or 
acknowledgments  made  to  him,  and 
that  no  promise  of  payment  can  be 
implied  from  an  acknowledgment 
of  a  debt  so  as  to  take  it  out  of  the 
operation  of  the  act  of  limitations, 
unless  such  acknowledgment  be 
made  to  the  creditor  to  whom  the 
debt  is  owing,  or  to  some  person 
representing  him  by  authority. 

''  In  Joynes  on  Limitations,  1 20, 
the  learned  author  says  of  the  ques- 
tion here  presented  that  '  since  it 
has  been  established  that  a  new 
promise,  express  or  implied,  is  nec- 
essary to  defeat  a  plea  of  the  act  of 
limitations,  and  that  such  new 
promise  operates  as  a  new  cause  of 
action,  it  has  been  frequently  heid, 
as  it  was  before,  that  the  promise 
need  not  be  made  directly  to  the 
creditor  himself,  or  to  any  person 
representing  him,  or  entitled  to  de- 
mand payment  of  the  debt,  but  may 
be  made  to  a  third  person,  or  in- 
ferred from  an  acknowledgment 
inter  alias; '  and  he  cites  many 
eases  in  which  the  principle  is  ap- 
plied. 

"  JEIe  refers  also  to  several  elemen- 
tary works,  among  them  2  Story's 
Eq.  Jur.  909  (Ed.  1843),  in  which 
the  contrary  doctrine  is  laid  down 
and    the    authorities    for    it    cited. 


which,  in  his  opinion,  do  not  sus- 
tain the  text.  But  he  concludes 
what  he  has  to  say  on  the  subject 
with  the  remark  (p.  123)  that  'the 
doctrine  in  question  certainly  fur- 
nishes a  valuable  security  against 
which  the  inference  has  too  often 
been  drawn  from  careless  conversa- 
tions with  third  persons,  and  tends 
strongly  to  advance  the  policy  of 
the  legislature.' 

"  Since  the  publication  of  1844  of 
this  excellent  treatise  on  limita- 
tions, there  have  been  numerous  de- 
cisions, both  in  England  and  the 
United  States,  adverse  to  the  views 
expressed  by  the  distinguished 
author,  and  it  is  said,  in  a  recent 
work  of  merit  that  according  to 
the  very  decided  weight  of  the  latest 
decisions  in  this  country,  a  promise 
to  pay  a  debt,  made  by  a  person 
not  legally  or  equitably  interested 
in  the  same  and  who  does  not  pre- 
tend to  have  had  any  authority  from 
the  creditor  to  call  upon  the  debtor 
in  relation  to  the  debt,  will  not 
avoid  the  bar  of  the  statute.  In  sup- 
port of  this  proposition  the  follow- 
ing cases  are  cited,  which  we  have 
examined,  and  they  seem  to  be  in 
point:  Ringo  vs.  Brooks,  26  Ark. 
R.  540;  Gillingham  vs.  Gillingham, 
17  Penn.  St.  R.  302;  Moorehead  vs. 
Wriston,  73  N.  Car.  R,  398;  Parker 
vs.  Sherford,  76  Id.  219;  Wachler 
vs.  Albee,  80  111.  R.  47 ;  McGrew  vs. 
Forsyth,  Id.  596 ;  Kisler  vs.  Saniers, 
40  Tnd.  R.  78;  Sibert  vs.  ^YIHer, 
16  Kan.  R.  176;  S.  C.  22  Am.  Rep. 
280;  Fletcher  vs.  Updike,  3  Hun. 
350 ;  Cope,  Girarden  County  vs. 
Harbinson.  58  Mo.  R.  90;  Trous- 
dale vs.  Anderson,  9  Bush.  (Ky.)  "R, 
276.     See  also  the  cases  referred  tc 
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barred,  unless  there  be  a  writing  signed  by  the  party  to  be 
charged  or  his  agent,  expressly  promising  to  pay  the  balance 
thus  ascertained  to  be  due.^'^  Nor  in  any  case  can  the  personal 
representative  of  a  decedent  create  in  any  manner  a  new  prom- 


in  notes  of  the  American  editors  to 
Whitcomb  vs.  Whiting,  1  Smith's 
Xiead.  Cas.  part  2,  marg.,  p.  726, 
where  it  is  said  to  be  well  settled, 
both  on  authority  and  principle, 
that  the  debt  will  not  be  revived  by 
an  entry  or  memorandum,  not  form- 
ing part  of  a  mutual  account,  on  the 
books  or  papers  of  the  debtor,  or  by 
a  mere  declaration  or  admission  to 
a  third  person,  meant  only  for  his 
ear,  and  not  intended  to  be  com- 
municated to  the   creditor. 

"  The  diversity  of  the  earlier  and 
later  decisions  is  attributable,  for 
the  most  part,  to  the  different  and 
somewhat  antagonistic  theories  en- 
tertained at  different  periods  con- 
cerning the  design  and  policy  of  the 
statute.  Under  the  leadership  of 
Lord  Mansfield,  it  was  for  a  long 
time  considered  and  held  that  un- 
der the  statute  lapse  of  time  raises 
a  mere  jiresumption  of  satisfaction, 
which,  like  other  presumptions, 
might  be  repelled,  and  hence  that  a 
new  promise  of  the  debtor,  whether 
express  or  implied,  was  only  evi- 
dence of  the  pre-existing  debt  and 
gave  no  new  cause  of  action.  Sub- 
sequently, this  theory  was  over- 
turned and  succeeded  by  a  course 
of  decision,  initiated  and  fostered 
by  Chief  Justice  Best,  which  regard- 
ed and  construed  this  statute  as  one 
of  repose,  and  the  new  promise  as 
a  new  contract  and  actionable  as 
such.  This  view  is  now  generally 
accepted.  Sibert  vs.  Wilder,  16 
Kans.  E.  176,  and  cases  cited.  It 
would  seem  to  follow  logically:  that 
the  promise,  to  be  sufBcient  to  take 
the     case     out     of     the     statute, 


should  be  made  directly  or  immedi- 
ately to  the  creditor,  or  at  least  for 
his  benefit,  so  tnat  he  may  be  able 
to  maintain  an  action  upon  it.  It 
is  said  that  the  declaration  or  ad- 
mission to  a  third  person  is  deemed 
insufficient,  not  so  much  because  the 
acknowledgment  is  made  to  a 
stranger  as  because  there  is  no  suf- 
ficient evidence  of  an  intention  to 
contract.  1  Smith's  Lead.  Cas.  part 
2,  marg.,  p.  976. 

"  We  do  not  consider  the  judg- 
ment under  review  as  conflicting 
with  the  recent  decisions  whicL 
have  been  cited.  The  deposition  of 
the  plaintiff  in  error  was  givep, 
probably  at  lis  own  instance, 
for  the  very  purpose  of  es- 
tablishing, among  other  claims, 
the  validity  and  binding  force 
upon  him  of  the  debt,  the  re- 
covery of  which  is  now  sought  to  be 
defeated  by  reliance  on  the  act  of 
limitations,  and  it  was  because  of 
his  sworn  statements  that  he  re- 
ceived credit  for  the  debt  on  his 
bonds.  He  must  therefore  be  un- 
derstood to  have  intended  that  his 
acknowledgment  of  the  debt,  un- 
der the  attending  circnmstances, 
should  be  accepted  as  such  and  con- 
fided in  and  acted  upon  by  the  cred- 
itor to  whom  the  debt  was  due.  He 
cannot  be  allowed  to  take  the  bene- 
fit of  the  acknowledgment  and  then 
repudiate  its  obligation." 

173  Maganty  vs.  Shipman,  93  Va. 
64,  24  S.  E.  Rep.  466;  Grover  vs. 
Chamberlain,  83  Va.  286,  5  S.  E. 
Rep.  629;  Stiles  vs.  Laurel  Fork  O. 
&  C.  Co.,  47  W.  Va.  838,  35  S.  E. 
Rep.  986. 
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ise,  so  as  to  relieve  a  claim  against  the  estate  of  his  decedent 
from  the  operation  of  the  statute  of  limitations/^*  iN^or  can  a 
writing  containing  a  promise  or  acknowledgment  of  the  debt 
by  the  debtor  be  used  to  relieve  from  the  effect  of  the  running  of 
the  statute  of  limitations,  unless  it  has  been  properly  delivered 
by  such  debtor.^''  So,  entries  by  a  party  in  his  own  books  of 
account  will  not  relieve  from  the  bar  of  the  statute.^'" 

§367.  What  will  relieve  from  the  bar  of  the  statute  of  limita- 
tions— further  considered. — Obstructions  to  plaintiff's 
right  of  suit. 

It  is  provided  by  statute  in  the  Virginias,  that  where  any  such 
right  as  is  mentioned  in  the  general  statute  of  limitations  ^" 
shall  accrue  against  a  person  who  had  before  resided  in  the 
state,  and  such  person  shall,  by  departing  without  the  same,  or 
by  absconding  or  concealing  himself,  or  by  any  other  indirect 
ways  or  means,  obstruct  the  prosecution  of  such  right,  (and  in 
West  Virginia  if  such  right  has  been  or  shall  hereafter  be  ob- 
structed by  war,  insurrection  or  rebellion),  the  time  that  such 
obstruction  may  have  continued  shall  not  be  computed  as  any 
part  of  the  time  within  which  such  right  might  or  ought  to  have 
been  prosecuted.^'*  But  this  section  is  not  applicable  to  a  per- 
son jointly  liable  with  him  so  obstructing  such  right,  if  the 
right  as  to  such  other  person  is  not  so  obstructed.^'*  "  And 
upon  a  contract  which  was  made  and  was  to  be  performed  in 
another  State  or  country,  by  a  person  who  then  resided  therein, 
no  action  shall  be  maintained  after  the  right  of  action  thereon  is 
barred  by  the  laws  of  such  other  State  or  country."  ^*"  Under 
this  statute  the  bare  removal  from  the  State  by  a  party  who 

1"  Stiles  vs.   Laurel   ForkO.  &C.  "s  Code   (Va.)   1887,  Ch.  139,  sec. 

Co.,  supra;  Van  Winkle  vs.  Black-  2933;  Code  (W.  Va.)  1899,  Ch.  104, 

ford,  33  W.  Va.  573,  11  S.  E.  Rep.  see.   18;   Fisher  vs.  Hartley,  48  W. 

26.  Va.  339,  37  S.  E.  R^ep.  578;  Fieklin 

17B  Cann  vs.  Cann,  40  W.  Va.  138,  vs.     Carrington,     31     Gratt.     219; 

20  S.  E.  Rep.  910.  Walsh  vs.  Schilling,  33  W.  Va.  108, 

1"  Stiles  vs.  Laurel  Fork  0.  &  0.  10  S.  E.  Reg.  54. 

Co.,  supra.  ^''^Idem. 

i"Code  (Va.)  Ch.  139;  Code  (W.  ^so Idem. 
Va.)    1899,  Ch.  104;  Ante,  sec.  365. 
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had  before  resided  in  the  State,  is  an  obstruction  to  the  right  of 
suit/*^  and  it  is  not  necessary  to  show  how  it  constitutes  an 
obstruction.^*^  It  is  held,  however,  in  Brown  vs.  Butler,^*^  that 
the  departure  from  the  State  must  be  with  the  intention  of  chang- 
ing the  defendant's  residence.^'*  But  it  is  held  in  Holliday  vs. 
Littlepage,^*'*  that  if  the  debtor  leaves  the  State  under  an  agree- 
ment with  the  creditor  that  no  suit  is  to  be  brought  until  his 
return,  that  the  period  of  the  debtor's  temporary  absence  from 
the  State  will  be  eliminated  from  the  statutory  period  of  time 
in  which  the  claim  might  otherwise  be  barred.  But  to  make 
the  statute  available  to  relieve  from  the  operation  of  the  limita- 
tion, the  defendant  must  have  been  a  resident  of  the  State  at  the 
time  the  transaction  occurred  out  of  which  the  cause  of  action 
arose.^*"  It  is  immaterial,  however,  whether  he  departs  from 
the  State  before  or  after  the  right  of  suit  accrues,  if  he  were 
a  resident  of  it  when  the  transaction  was  had  upon  which  the 
cause  of  action  depends.^*^  When  a  voluntary  deed  has  been 
concealed  by  the  parties  and  withheld  from  recordation,  with 
intent  to  prevent  the  grantor's  creditors  from  knowing  of  its 
existence,  this  constitutes  an  obstruction  to  the  right  of  suit,  so 
that  the  time,  during  which  the  obstruction  thus  existed,  is 
deducted  from  the  statutory  period  of  limitation.^** 

It  is  held  in  Thompson  vs.  Whittaker  Iron  Co.,^*^  that  under 
this  statute  it  requires  some  positive  —  that  is,  affirmative  — • 
act  by  the  defendant  to  operate  under  this  clause  of  the  statute 
or  any  other  indirect  ways  or  means  that  will  obstruct  the  prose- 
cution of  such  right.     Bare  silence  will  not  do  so.     There  must 

181  Fisher     vs.     Hartley,     supra;  the  learned  author  is  in  error  as  to 

Fieklin  vs.  Carrington,  supra;  Abell  this.    See  opinion  of  Cardwell,  J.,  in 

vs.  Penn.  Mutual  Insurance  Co.,  18  Cheatham  vs.   Aistrop,  cited  above. 

W.  Va.  400;  Cheatham  vs.  ^istrop,  185  2  Munf.  316. 

97  Va.  457,  34  S.  E.  Rep.  57.  i86  Walsh  vs.  Schilling,  33  W.  Va. 

i82Pisher     vs.     Hartley,     supra;  108,   10  S.   E.  Rep.  54. 

Abell   vs.    Penn.    Mutual   Insurance  i87  Idem;  Heffelbower  vs.  Detrick, 

Co.,  supra.  27  W.  Va.  16. 

183  87  Va.  621,  13  S.  E.  Rep.  71.  188  Reynolds  vs.  Gawthrop,  37  W. 

184  It   is   said   by    the   author    of  Va.  3,  16  S.  E.  Rep.  364. 
Barton's  Law  Pr.,  vol.   2,   note,   p.  iS9  41  w.  Va.  574,  23  S.  E.  Rep. 
793,    that    Brown   vs.    Butler    over-  795. 

rules  Fieklin  vs.   Carrington.     But 
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be  an  act  designed  to  conceal  the  existence  of  liability  and 
operate  in  some  way  upon  the  plaintiff,  and  thus  prevent  or 
delay  suit  upon  it.^°° 

§368.  What  will  relieve  from  the  bar  of  the  statute  of  limita- 
tions— ^further  considered. — Deduction  of  certain  periods 
of  time. 

It  is  provided  by  statute  in  Virginia^  that  in  applying  the 
statute  of  limitations  to  any  action  or  other  proceeding,  the 
period  between  the  seventeenth  day  of  April,  eighteen  hundred 
and  sixty-one,  and  the  second  day  of  March,  eighteen  hundred 
and  sixty-six,  as  well  also  as  the  period  between  the  second  day 
of  March,  eighteen  hundred  and  sixty-six,  and  the  first  day  of 
January,  eighteen  hundred  and  sixty-nine,  shall  be  excluded 
from  the  computation  of  time  within  which,  by  the  operation 
of  any  statute  or  rule  of  law,  it  may  be  necessary  to  commence 
any  proceeding  to  preserve  or  prevent  the  loss  of  any  right  or 
remedy.^"^  And  in  West  Virginia  it  is  provided  by  statute  that 
the  period  from  the  seventeenth  day  of  April,  one  thousand 
eight  hundred  and  sixty-one,  to  the,  first  day  of  March,  one 
thousand  eight  hundred  and  sixty-five,  shall  be  excluded  in 
computing  the  time  of  the  statutory  limit,  as  to  all  purely  per- 
sonal actions  at  law,  pending  at  the  time  the  act  took  effect  as 
amended.^"^  The  Virginia  statute  applies  to  all  suits  to  be 
brought  or  other  acts  to  be  done,  so  as  to  save  any  right  from 
the  bar  of  the  act  of  limitations,  to  the  extent  of  the  time  pro- 
vided for  in  the  statute. ^^^  In  West  Virginia  the  statute  only 
applies  to  suits  pending  at  the  time  when  it  took  effect  or  went 
into  operation.'-** 

100  See  Vanibibber  vs.  Beirne.  6  Gratt.  587 ;  Justis  vs.  English,  30 
W.   Va.  179.  Gratt.    565;    Tunstall    vs.    \Yithers, 

101  Code  (Va.)  1887,  Ch.  139,  see.  86  Va.  892;  11  S.  E.  Rep.  565;  Ker- 
2919.  lin  vs.  TCerlin,   85  Va.  475.  7  S.  E. 

192  Code   (W.  Va.)    1899,  Cli.  136,  Rep.  749;  Virginia  Min.  &  Imp.  Co. 

sec.    4;    Acts,    1865,    Ch.    7'2 ;    Acts,  vs.  Hoover,  82  Va.  449,  4  S.  E.  Rep. 

1872,  Ch.  69;  Acts,  1872-3,  Ch.  28;  689. 
Acts,  1382,  Ch.  124.  lo*  Hurst  vs.  Hite,  20  W.  Va.  183; 

103  Danville  Bank  vs.  Waddell,  27  Maslin  vs.  Hiett,  37  W.  Va.  15,  16 

Gratt.   448 ;    Johnston  vs.    Gill,   27  S.  E.  Rep.  437. 
Gratt.     587;     Borst    vs.    Nalle,    28 
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§369.  What  will  relieve  from  the  bar  of  the  statute  of  limita- 
tions— further  considered. — One  year  after  abatement 
of  suit. 

It  is  provided  by  statute  in  the  Virginias  that  "if  an  action, 
commenced  within  due  time,  in  the  name  of  or  against  one  or 
more  plaintiffs  or  defendants,  abate  as  to  one  of  them  by  the 
return  of  no  inhabitant,  or  by  his  or  her  death  or  marriage, 
or  if  in  an  action  commenced  within  due  time,  judgment  (and 
in  West  Virginia  other  or  further  proceedings)  for  the  plaintiffs 
shall  be  arrested  or  reversed,  on  a  ground  which  does  not  pre- 
clude a  new  action  for  the  same  cause,  or  if  there  be  occasion 
to  bring  a  new  suit  by  reason  (and  in  West  Virginia  by  reason 
of  the  said  cause  having  been  dismissed  for  want  of  security 
for  costs  or  by  reason  of  any  other  cause,  which  could  not  be 
pleaded  in  bar  of  an  action)  of  the  loss  or  destruction  of  any 
of  the  papers  or -records  in  a  former  suit  which  was  in  due 
time ;  in  every  such  case,  notwithstanding  the  expiration  of  the 
time  within  which  a  new  action  or  suit  must  otherwise  have  been 
brought,  the  same  may  be  brought  within  one  year  after  such 
abatement  (in  West  Virginia,  or  dismissed,  or  other  cause)  or 
such  arrest  or  reversal  of  judgment,  or  such  loss  or  destruction, 
but  not  after.  ^'^  Under  this  statute  it  is  held  in  Virginia,  that 
that  part  of  it  authorizing  a  new  "  action  "  within  a  year  after 
the  abatement  of  a  former  action  reasonably  commenced,  or  the 
reversal  of  a  judgment  on  a  ground  not  precluding  a  new  action 
for  the  same  cause,  does  not  apply  to  equitable  proceedings ;  ^"^ 
but  under  subsequent  amendments  of  the  Code  of  Virginia, 
1887,^"^  authorizing  a  new  suit,  where  the  plaintiff  has  proceed- 
ed in  the  wrong  forum  or  brought  the  wrong  form  of  action,  it 
would  now  be  otherwise.^"*     And  the  statute  does  not  apply 

195  Code  (Va.)   1887,  Ch.  139,  sec.  Co.,   supra.     Under   the  law,  as  it 

2934;  Code  (W.  Va.)  1899,  Ch.  104,  was  prior  to  the  amendments  above 

sec.  19.  referred  to,  a  chancery  suit  improp- 

19S  Dawes  vs.  New  York,  P.  &  N.  erly    brought    and    then    dismissed 

R.  Co.,  96  Va.  733,  32  S.  E.   Rep.  for   want  of   jurisdiction,   was  not 

778.  within  the  statute  so  as  to  save  the 

197  Acts,    1893-94,    p.    789;    Acts,  bar  to  a  subsequent  action  at  Law. 
1897-98,  p.  252.  Gray  vs.  Berryman,  4  Munf.  181. 

198  Dawes  vs.  New  York,  P.  &  N. 
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to  a  nonsuit  or  any  voluntary  dismissal/"''  But  where  the 
process  commencing  a  suit  is  void,  and  for  that  reason  quashed 
on  motion  of  the  defendant,  the  statute  applies  and  a  new  suit 
may  be  brought  within  one  year  after  the  dismissal  of  a  former 
suit  on  such  ground.^**"  The  mere  issuance  of  the  summons, 
though  not  properly  served,  will  save  the  bar  of  the  statute  of 
limitations.^"'^  The  statute  applies  alike  to  suits  at  law  and 
in  equity,  where  there  has  been  a  loss  or  destruction  of  any  of 
the  papers  or  records  in  a  former  suit,  which  had  been  brought 
in  due  time.^"^ 

§370.     As  to  the  mnning  of  the  statute  of  limitations  against  mu- 
nicipalities. 

The  statute  of  limitations  applies  to  the  State  by  statute  in 
West  Virginia,  unless  otherwise  expressly  provided ;  ^°^  while 
in  Virginia  it  does  not  so  apply,  unless  the  statute  so  provides 
in  express  terms.  ^''''  And  the  statute  runs  against  public  cor- 
porations, whether  municipal  or  simple  agencies  of  the  State, 
when  they  are  clothed  with  the  capacity  to  sue  and  be  sued, 
to  have  a  common  seal,  take  and  hold  property  and  transact 
business  within  the  scope  of  their  corporate  powers.^"'*  The 
courts  generally  hold  that  where  the  demand  or  claim  involved, 
asserted  against  a  public  or  municipal  corporation,  does  not 
infringe  upon  the  sovereign  rights  of  the  people,  such  as  the 
right  of  taxation,  the  right  of  eminent  domain,  the  right  to 
use  and  preserve  the  public  highways,  and  other  rights  which 

199  Lawrence   vs.    Winifreds    Coal  sec.  20 ;  State  vs.  Sponaugle,  45  W. 

Co.,  48  W.  Va.  139,  35  S.  E.   Rep.  Va.  415,   32   S.   E.   Rep.  283;    City 

925.  of    Wheeling   vs.    Campbell,    12   W. 

2ooKetterman    vs.    Dry    Fork    E.  Va.  68. 

Co.,  48  W.  Va.  606,  37  S.   E.  Rep.  204  Code  (Va.)   1887,  Ch.  139,  sec. 

683.   But  see  opinion  of  the  court  in  2937;  Hurst  vs.  Dulany,  84  Va.  701, 

Noel  vs.  Noel,  93  Va.  433,  25  S.  E.  5  S.  E.  Rep.  802. 

Rep.  242.  205  McClanahan  vs.  Western  Lun- 

201  United  States  Blowpipe  Co.  vs.  atic  Asylum,  88  Va.  466,  13  S.  E. 
Spencer,  46  W.  Va.  590,  33  S.  E.  Rep.  977;  Asylum  vs.  Miller,  29 
Rep.  342.  W.      Va.      326,      1      S.      E.      Rep. 

202  Dawes  vs.  New  York,  P.  &  N.  740,  6  Am.  St.  Rep.  644;  Col- 
R.  Co.,  supra.  lett  vs., Board  Com'rs,  119  Ind.  27, 

203 Code    (W.  Va.)    1899,  Ch.  35,      21  N.  E.  Rep.  329. 
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pertain  only  to  the  sovereignty  of  the  people,  the  statute  of 
limitations  applies  to  the  State,  cities  and  towns,  as  it  does  to 
natural  persons  and  private  corporations.^""  Thus,  it  is  said 
in  Ralston  vs.  Town  of  Weston,  by  Dent,  J.,  who  delivered 
the  opinion  of  the  court,  "  statutes  of  limitations  which  are 
made  to  apply  to  the  State,  do  not  apply  to  the  people  or  their 
public  rights.  But  they  only  apply  to  the  State,"  (and,  of 
course,  to  other  municipalities  or  public  corporations),  "  in  the 
same  cases  that  they  apply  to  individuals.  The  entry  upon,  or 
recovery  of  lands  held  for  sale,  suits  on  bonds,  contracts,  evi- 
dences of  debt,  or  for  torts, —  all  these,  though  the  State  is  a 
party,  are  subject  to  bar."  Hence,  a  sister  State  of  the  Union 
suing  upon  a  claim  in  another  State  is  not  exempted  from  the 
statute  of  limitations.^'"  But  wherever  a  sovereign  right  of 
the  people  is  concerned,  no  statute  of  limitations  and  no  laches 
or  negligence  of  public  officers  charged  with  its  care  or  preserva- 
tion, can  operate  to  defeat  it.^"*  Thus,  the  easement  of  the 
public  in  a  highway,  road,  street,  alley  or  other  public  thorough- 
fare, dedicated  to  the  use  of  the  general  public  by  individuals, 
or  acquired  by  eminent  domain,  cannot  be  lost  to  the  people  by 
the  negligence  of  public  officers  or  the  unlawful  acts  of  indi- 
viduals.'"" 

§371.     Burden  of  proof  as  to  the  statute  of  limitations. 

It  is  well  settled  that  the  party  pleading,  or  relying  upon, 
the  statute  of  limitations,  has  the  burden  of  proof  to  show  that 
the  plaintiff's  demand  is  within  the  bar  of  such  statute.  ^^^  But 
he  may  rely  upon  the  plaintiff's  proof,  if  it,  in  fact,  shows  that 
the  cause  of  action  did  not  accrue  within  the  statutory  period.  ^^^ 

206  Ralston  vs.  Town  of  Weston,  209  Ralston  vs.  Town  of  Weston, 
46  W.  Va.  544,  33  S.  E.  Rep.  326;       supra. 

Town  of  Weston  vs.  Ralston,  48  W.  210  Goodell    vs.    Gibbons,    41    Va. 

Va.  170,  36  S.  E.  Rep.  446.  608,  22  S.  E.  Rep.  504;  Vashon  vs. 

207  Asylum  vs.  Miller,  supra.  Barrett,  99  Va.  344,  38   S.  E.  Rep. 

208  See  the  well-considered  cases  200 ;  Noel  vs.  Noel,  93  Va.  433,  25 
of  Ralston  vs.  Town  of  Weston,  and  S.  E.  Rep.  242;  Hansbraugh  vs. 
Town  of  Weston  vs.  Ralston,  su-  Neal,  94  Va.  722,  27  S.  E.  R«p.  593. 
pra,  and  the  many  authorities  cit-  211  Noel  vs.  Noel,  supra. 

ed  in  the  opinions. 
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§372.    Plea  of  the  Statute  of  Frauds. 

If  it  appear  on  the  face  of  the  bill  that  the  contract  relied 
on  is  within  the  Statute  of  Erauds,  the  defendant  may  demur 
to  the  bill ;  ^^^  but  if  it  does  not  so  appear,  such  defense  may 
be  availed  of  either  by  answer ,  ^*'  or  plea.^^*  Where  the  bill 
alleges  an  agreement  or  contract,  whicb  must  be  in  writing  and 
signed  by  the  party  to  be  charged  thereby,  and  the  bill  is  silent 
as  to  whether  such  agreement  or  contract  has  been  duly  made 
by  a  writing  and  the  due  signing  of  it,  the  defense  must  be 
raised  by  plea  or  answer,^^^  or  such  defense  will  be  treated  as 
waived  by  the  defendant ;  ^^''  and  likewise  if  the  agreement  or 
contract  be  admitted  by  the  answer,  without  any  reliance  upon 
the  Statute  of  Frauds  set  up  or  pleaded  in  the  answer.  ^^^  But 
if  the  bill  shows  on  its  face  a  parol  contract,  of  itself  invalid 
under  the  Statute  of  Frauds,  as  for  the  sale  of  real  estate,  for 
instance,  but  also  such  facts  as  disclose  such  part  performance  of 
the  contract  as  to  take  it  out  of  the  Statute  of  Fraud,  the 
statute  cannot  be  relied  on  by  way  of  plea  as  a  defense  to 
the  plaintiff's  bill,^^*  unless  the  plea  in  such  a  case  negative 
the  averments  in  the  bill  which  show  such  acts  and  transactions 
as  operate  to  relieve  from  the  effect  of  the  statute. '^° 

§373.     Plea  of  any  other  statute. 

A  plea  in  bar  founded  upon  statute,  is  not  confined  to  the 
statute  of  limitations  and  Statute  of  Frauds,  but  any  other 
statute  barring  a  right  of  recovery  may  be  pleaded,  setting  forth 
in  the  plea  the  necessary  averments  to  bring  the  case  within 


212  Shipman  Equity  Pleading,  cit-  2i5  Fleming  vs.  Holt,  12  W.  Va. 
ing  Story,  Eq.  PL,  sec.  761;  Getting-  143;  Shipman,  Eq.  PI.  467. 

ton  vs.  Fletcher,  2  Atk.  156;  Tarle-  216  Fleming  vs.  Holt,  supra. 

ton  vs.  Vietes,  1  Oilman   (111.)  470;  21^  Fleming  vs.  Holt,  supra. 

1  Beach  Mod.  Eq.  Pr.,  sec.  308.  218  Tracy   vs.    Tracy,    14    W.    Va. 

213  Lowry  vs.  BlufEngton,  6  W.  243 ;  Lorentz  vs.  Lorentz,  14  W.  Va. 
Va.  249 ;  Capehart  vs.  Hale,  6  W.  809 ;  Middleton  vs.  Selby,  19  W.  Va 
Va.  547.  167. 

21*  Capehart   vs.   Hale,    supra;    1  219  Barrett  vs.  McAllister,  35  W. 

Beach  Mod.  Eq.  Pr.,  sec.  308.  Va.  103,  12  S.  E.  Rep.  1106. 
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the  statute.^""  Thus,  for  instance,  the  statute  against  usury.^^^ 
The  defense  of  usury  is  a  personal  privilege  of  the  debtor,  and 
can  only  be  pleaded  by  him.^^^ 

§374.     Pleas  of  matter  of  record. — Of  former  judgment. 

If  the  subject  of  controversy  has  already  been  finally  de- 
termined in  a  court  of  law,  the  judgment  at  law  may  be  pleaded 
in  bar  to  a  bill  in  equity  which  seeks  relief  upon  the  same 
cause  of  action.  ^^'^  To  constitue  a  sufficient  plea  founded  upon 
a  former  judgment,  it  must  appear  that  the  court  had  jurisdic- 
tion of  the  parties  ^^*  and  the  subject  matter  in  controversy ;  ^^^ 
that  the  matter  was  directly  and  not  merely  collaterally  in  issue 
in  the  former  suit.^'"'  That  is,  the  matter  relied  on  as  res 
judicata  must  necessarily  have  been  in  issue  and  decided  in 
the  former  suit.^^^  And  the  judgment  is  not  only  final,  and 
pleadable  as  res  judicata  as  to  matters  actually  offered  and  re- 
ceived to  sustain  or  defeat  the  claim,  but  also  as  to  any  and  all 


220Sbipman  Eq.  PI  468;  Story, 
Eq.  PI.  (9th  Ed.),  sec.  769;  1  Dan. 
CH.  Pr.  457. 

221  Idem.  , 

222  Smith  vs.  MeMillin,  46  W.  Va. 
577,  33  S.  E.  Eep.  283;  Moore  vs. 
Johnson,  34  W.  Va.  672,  12  S.  E. 
Eep.  918;  Barbour  vs.  Tompkins, 
31  W.  Va.  410,  7  S.  E.  Rep.  1;  Lee 
vs.  Feamster,  21  W.  Va.  108,  45 
Am.  Rep.  549;  Dickens  vs.  Bankers' 
etc..  Co.,  93  Va.  498,  25  S.  E.  Rep. 
548;  Christian  vs.  Worsham,  78  Va. 
100;  Hope  vs.  Smith,  10  Gratt.  221. 

"  The  plea  of  usury  is  personal 
to  the  debtor,  and  even  a  party  who 
buys  from  the  debtor  land  bound  by 
a  usurious  mortgage  cannot  plead 
usury  to  save  his  land,  but  must 
pay  the  full  debt,  because  the  de- 
fense can  be  made  only  by  the  debt- 
or." Lea  vs.  Feamster,  21  W.  Va. 
113;  Spangler  vs.  Snapp,  5  Leigh 
4Y8. 

223  story  Eq.  PI.,  sec.  783 ;  Ship- 
man  Eq.  PI.  468;  1  Beach  Mod.  Eq. 


Pr.,  sees.  309,  310;  Parsons  vs.  Ri- 
ley, 33  W.  Va.  464.  10  S.  E.  Rep. 
806. 

The  judgment  must  be  final  in  or- 
der to  plead  it  as  res  judicata. 
Snow  vs.  Rich,  22  Utah  123,  61 
Pae.  Rep.  336. 

22'iRenick  vs.  Luddington,  20  W. 
Va.  511;  Railway  Co.  vs.  Ryan,  31 
W.  Va.  364,  13  Am.  St.  Rep.  865; 
Sayre  vs.  Harpold,  33  W.  Va.  553, 
11  S.  E.  Rep.  16;  Turpiu  vs.  Thom- 
as, 2  H.  and  M.  139,  3  Am.  Dec. 
615;  Blanton  vs.  Carroll,  86  Va. 
539,  10  S.  E.  Rep.  329;  Gray  vs." 
Stuart  &  Palmer,  33  Gratt.  351; 
Witcher  vs.  Robertson,  78  Va.  602. 

225  McCoy  vs.  McCoy,  29  W.  Va. 
794;  Renick  vs.  Luddington,  supra; 
Sayre  vs.  Harpold,  supra;  Gibson 
vs.  Beckham,  16  Gratt.  321. 

226  w.  M.  &  M.  Co.  va.  Va.  C.  0. 
Co.,  10  W.  Va.  250. 

227  McCoy  vs.  McCoy,  supra;  Mil- 
ler vs.  Peck,  18  W.  Va.  103;  Houser 
vs.  Ruflfner,  18  W.  Va.  244. 
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other  matters  whicli  migkt  have  been  properly  heard  and  con- 
sidered in  the  former  action.  ^^"^     It  must  further  appear  that 


228Wandling  vs.  Straw,  25  W. 
Va.  692;  Sayre  vs.  Harpold,  supra; 
Bieru  vs.  Ray,  49  W.  Va.  129,  38  S. 
E.  Rep.  530;  Lawson  vs.  Convifay, 
37  W.  Va.  159,  16  S.  E.  Rep.  564. 

In  considering  the  question  of  the 
application  of  the  principle  stated 
in  the  text  in  Kelly  vs.  Hamblen, 
98  Va.  383,  36  S.  E.  Rep.  491,  Keith, 
P.,  says :  "  It  is  true,  as  he  con- 
tends, that  the  doctrine  of  res  judi- 
cata embraces  not  only  vphat  was  in 
point  of  fact  adjudicated,  but  the 
judgment  or  decree  is  conclusive  as 
to  all  questions  in  issue,  whether 
formally  litigated  or  not.  '  It  is 
not  necessary  to  the  conclusiveness 
of  the  former  judgment  or  decree 
that  the  issue  should  have  been  tak- 
en upon  the  precise  point  which  it 
is  proposed  to  controvert  in  the  col- 
lateral action.  It  is  sufficient  if  that 
point  was  essential  to  the  former 
judgment.  Every  point  which  has 
been  specifically  decided,  and  by 
necessary  implication,  every  issue 
which  must  have  been  decided  in 
order  to  support  the  judgment  or 
decree,  is  concluded.'  Diehl  vs. 
Marchant  87  Va.  447,  12  S.  E.  Rep. 
803;  Wells  Res.  Adj.,  p.  187;  Dia- 
mond State  Iron  Co.  vs.  Alex.  K. 
Rarig  Co.,  93  Va.  595,  25  S.  E.  Rep. 
894. 

"  It  is  not  necessary,  however,  to 
enlarge  upon  the  familiar  doctrine 
of  res  adjudicata,  or  to  multiply 
authorities  upon  the  subject.  We 
are  of  opinion  that  William  J.  Kel- 
ly, being  in  possession  of  lands  con- 
fessedly liable  to  the  lien  of  the 
judgments  asserted  in  this  cause, 
cannot  escape  that  liability  by 
vouching  the  record  of  a  suit  in 
which  no  effort  was  made  to  sub- 
ject the   land  in  question  to  those 


judgments,  and  in  which  they  could 
not  have  ben  enforced,  as  he  was 
not  a  party  to  the  proceeding.  As 
we  have  said,  diligent  effort  was 
made  in  that  litigation  to  ascertain 
a  subject  upon  which  the  lien  of  the 
judgments  therein  reported  could 
be  enforced.  None  such  was  discov- 
ered, and  the  bill  was  dismissed; 
and  we  know  of  no  authority  and 
of  no  principle  which  forbids  a 
judgment  creditor,  under  such  cir- 
cumstances, to  seek  satisfaction  out 
of  property  which  he  afterwards  as- 
certains to  be  liable  to  his  lien.  We 
will  not  say  that  the  judgment  debt- 
ors in  that  case  successfully  con- 
cealed from  their  creditors  the 
property  out  of  which  their  demand 
might  have  been  satisfied,  but  we  do 
say  that  the  failure  of  an  effort, 
made  in  good  faith,  to  subject  prop- 
erty in  that  suit,  which  was  held 
not  to  be  liable,  cannot  be  inter- 
posed as  a  bar  to  the  enforcement  of 
a  lien  upon  other  property  confess- 
edly liable  but  for  the  unavailing 
effort." 

"  A  judgment  is  conclusive  by 
way  of  estoppel  as  to  facts  without 
the  existence  and  proof  of  admis- 
sion of  which  the  judgment  eouid 
not  have  been  rendered. 

A  proposition  assumed  or  decided 
by  the  court  to  be  true,  and  which 
must  be  so  assumed  or  decided  in 
order  to  establish  another  proposi- 
tion which  expresses  the  conclusion 
of  the  court,  is  as  effectually  passed 
upon  and  settled  in  that  court  as 
the  very  matter  directly  decided." 
Blake  vs.  Ohio  R.  R.  Co..  47  W.  Va. 
520,  35  S.  E.  Rep.  953. 

"  It  is  a  just  maxim  of  the  law 
that  no  person  shall  be  twice  vexed 
for  one  and  the  same  cause  of  ac- 
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the  judgment  in  the  former  action  was  rendered  upon  the  merits 
of  the  controversy,^""  and  betwen  the  same  parties  or  their 
privies."^"  But  it  is  not  necessary  that  precisely  the  same 
parties  sliould  have  been  plaintiffs  or  defendants  in  the  former 
suit,  provided  the  same  subject-matter  in  controversy  between 
two  or  more  of  the  parties  to  the  two  suits  respectively  has  been 
in  a  former  suit  directly  in  issue  and  decided.  ^''^ 


tion,  but  the  justice  of  the  maxim 
requires  that  the  judgment  or  de- 
cree in  a,  former  suit  which  is  relied 
on  as  a  bar  to  the  subsequent  suit 
must  have  been  rendered  on  the 
merits  of  the  controversy.  The  ad- 
judication, when  so  made,  it  may 
be  added,  constitutes  a  bar,  not  only 
to  the  points  actually  decided,  but 
to  every  point  which  properly  be- 
longed to  the  particular  matter  in 
litigation,  and  .  which  the  parties 
might  have  brought  forward  at  the 
time;  for  a  party  is  required  to 
present  the  whole  of  his  case,  and 
not  omit  a  part  which  by  the  ex- 
ercise of  reasonable  diligence  he 
might  have  brought  forward  at  the 
time.  All  those  matters  which  were 
oflfered  and  received,  or  which  might 
have  been  offered,  to  sustain  the 
particular  claim  or  demand  liti- 
gated in  the  prior  suit,  and  all 
those  matters  of  defense  which  were 
presented  or  might  have  been  in- 
troduced under  the  issue  to  defeat 
the  claim  or  demand,  are  concluded 
by  the  judgment  or  decree  in  the 
former  suit.  It  must,  however, 
have  been  rendered  in  a  proceeding 
between  the  same  parties  or  their 
privies,  arid  the  matter  in  contro- 
versy must  have  been  the 
same  in  the  former  suit  as 
in  the  latter,  and  been  de- 
termined on  the  merits.  Chris- 
man's  Adm'x  vs.  Harman,  29 
Gratt.  494;  Diamond  State  Iron 
Co.  vs.  Alex  K.  Rarig  Co.,  93  Va. 


595,  25  S.  E.  Rep.  894;  and  Mil- 
ler vs.  Wills,  95  Va.  354,  28  S.  E. 
Rep.  337."  Dillard  vs.  Dillard,  97 
Va.  434,  34  S.  E.  Rep.  60,  at  p.  Bl. 

See  Beale  vs.  Gordon  (Va.),  21 
S.  E.  Rep.  667. 

The  principle  announced  in  the 
text  does  not  apply  to  a  set-oflf,  but 
it  does  to  a  payment.  Kennedy  vs. 
Davidson,  46  W.  Va.  433,  33  S.  E. 
Rep.  291. 

220  Burner  vs.  Heavener,  34  W. 
Va.  774,  12  S.  E.  Rep.  861,  26 
Am.  St.  Rep.  948 ;  Mallory  vs.  Tay- 
lor, 90  Va.  348,  18   S.  E.  Rep.  438. 

230  McCoy  vs.  McCoy,  supra;  Kit- 
ty vs.  Fitzhugh,  4  Rand.  600;  Rog- 
ers vs.  Denham,  2  Gratt.  200.  Pri- 
vies in  such  a  sense  that  they  are 
bound  by  the  judgment  of  a  court, 
are  those  who  acquire  an  interest 
in  the  subject  matter  of  the  suit, 
after  the  rendition  of  the  judg- 
ment. Fulton  vs.  Andrea,  70  Minn. 
445,  73  N.  W.  Rep.  256. 

231  McCoy  vs.  McCoy,  supra. 

On  the  subject  of  res  adjudicata, 
see  the  following;  McLaurin  vs. 
Kelly,  40  S.  C.  486,  19  S.  E.  Rep. 
143;  Marrow  vs.  Brinkley,  85  Va. 
55,  6  S.  E.  Rep.  605;  Heggie  vs. 
B.  &  L.  Ass'n,  107  N.  C.  581,  12  S. 
E.  Rep.  275;  Northwestern  Bank  vs. 
Hays,  37  W.  Va.  475,  16  S.  E.  Rep. 
561 ;  Kinports  vs.  Rawson,  36  \V. 
Va.  237,  15  S.  E.  Rep.  66;  Stockton 
vs.  Copeland,  30  W.  Va.  674,  5  S. 
E.  Rep.  143 ;  Spotts  vs.  Common- 
wealth, 85  Va.  531  8  S.  E.  Rep.  375; 
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§375.    Pleas  of  matter  of  record  continued. — Of  former  judgment 
of  a  court  of  a  foreign  state  or  country. 

The  sentence  or  judgment  of  a  foreign  court  upon  the  same 
matter  of  controversy  may  be  pleaded  in  bar  to  a  bill  in  equity 
in  like  manner  as  a  domestic  judgment. ^^^  The  judgment  is 
treated  as  a  foreign  one  when  rendered  by  a  court  in  another 
State  of  the  Union,  as  well  as  by  a  court  of  a  foreign  State 
or  country. ^^^  The  judgment  of  a  foreign  court,  when  it  has 
jurisdiction  of  the  person  of  the  defendant  and  the  subject- 
matter  of  the  suit,  is  conclusive  upon  the  merits  of  the  case, 
and  can  only  be  impeached  for  want  of  jurisdiction  or  fraud 
in  its  procurement.^^* 

§376.     Of  pleas  of  matter  of  record  continued. — Of  former  decree* 

A  final  decree  ^^^  of  the  same  or  some  other  court  of  equity, 
having  jurisdiction  may  be  pleaded  in  bar  to  a  new  bill  filed  for 
the  same  cause  of  action  and  for  the  same  object,  and  between. 


Karne  vs.  Rorer  Iron  Co.,  80  Va 
754,  11  S.  E.  Rep.  431;  Lawson  vs. 
Conway,  37  W.  Va.  159,  16  S.  E, 
Rep.  564;  Newberry  vs.  Sheffy,  89 
Va.  286  15  S.  E.  Rep.  5^8;  Shu 
mate  vs.  Fauquier  Co.,  84  Va.  574; 
5  S.  E.  Rep.  570;  Hanby  vs.  Hen 
ritze,  85  Va.  177.  7  S.  E.  Rep.  204 
State  vs.  Cunningham,  33  W.  Va 
607,  11  S.  E.  Rep.  76;  Hukill  vs 
Guflfey,  37  W.  Va.  425,  16  S.  E 
Rep.  544;  Bradley  vs.  Zehmer,  82 
Va.  685;  Hooper  vs.  Hooper,  32  W 
Va.  526,  9  S.  E.  Rep.  937 ;  Biern  vs. 
Ray,  49  W.  Va.  129,  38  S.  E.  Rep 
530;  Cox  vs.  Crockett,  92  Va.  50,  22 
S.  E.  Rep.  840. 

232  Story,  Eq.  PI.  (9th  cd.)  sec. 
783;  Shipman  Eq.  PI.  469;  Smith 
vs.  Walker,  77  6a.  289,  3  S.  E.  Rep. 
256. 

233  Shipman,  Eq.  PI.  470. 
23*Dun3ton   vs.   Higgins,    138   N. 


Y.  70,  20  L.  R.  A.  668  and  note,. 
34  Am.  St.  Rep.  431;  McMullen  vs. 
Ritchie,  41  Fed.  Rep.  502,  8  L.  R. 
A.  268  and  note;  Thompson  vs. 
Thompson,  91  Ala.  591,  11  L.  R.  A. 
443;  Teel  vs.  Yost,  128  N.  Y.  387, 
13  L.  R.  A.  796,  28  N.  E.  Rep.  353; 
Crumlish  vs.  Central  Imp.  Co.,  38 
W.  Va.  390,  23  L.  R.  A.  120,  18  S. 
E.  Rep.  456,  45  Am.  St.  Rep.  872; 
Wells-Stone  Mercantile  Co.  vs. 
Truax,  44  W.  Va.  531,  29  S.  E.  Rep. 
1006. 

235  1  Daniell,  Ch.  Pr.  (4th  Am. 
ed.)  660;  Story,  Eq.  PI.  (9th  ed.) 
see.  790;  Burner  vs.  Hevener,  34  W. 
Va.  774,  12  S.  E.  Rep.  861,  26  Am. 
St.  Rep.  948 ;  Gallagher  vs.  City  of 
Moundsville,  34  W.  Va.  730.  12  S. 
E.  Rep.  859,  26  Am.  St.  Rep.  942; 
Yates  vs.  Wilson,  86  Va.  625,  10  S. 
E.  Rep.  976. 
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substantially  the  same  parties/'^  or  their  privies.^^'^  Thus,  a 
decree  construing  a  will  is  conclusive  upon  one  claiming  under 
an  heir  who  was  a  party  to  the  suit  in  which  the  will  was  con- 
strued/^* if  the  matter  put  in  isstie  upon  which  the  construc- 
tion was  determined  in  the  former  suit  is  the  same  in  the  second 
suit,  otherwise  not.^^^  It  is  not  material  how  the  decree  in 
the  former  suit  was  rendered,  whether  on  a  demurrer  or  upon 
a  full  hearing  of  the  cause,  or  by  default  if  the  decree  is  based 
upon  the  merits  of  the  controversy  raised  by  the  pleading;  ^■"' 
and  the  same  is  true  of  judgments  at  law.^*"^  An  order  or  de- 
cree dismissing  a  former  suit  for  the  same  matter  may  be 
pleaded  in  bar  to  a  new  bill,  when  the  merits  have  been  heard 
and  the  dismissal  is  not  without  prejudice.'*^  And  the  gen- 
eral dismissal  of  a  bill  in  equity,  without  any  reservation  to  the 
plaintiff  to  sue  thereafter,  is  conclusive  between  the  parties  and 
their  privies,  of  all  the  issues  made  up  in  the  cause,  even  though 
there  was   no  jurisdiction  in  equity  because   of  an  adequate 


236  Shipman,  Eq.  PI.  470;  1  Dan- 
iell,  Ch.  Pr.  659  et  seq.;  Fluharty 
vs.  Mills  49  W.  Va.  446,  38  S.  E. 
Eep.  521;  Donnelly  vs.  Wilcox,  113 
N.  C.  408.  18  S.  E.  Eep.  339;  Hud- 
son vs.  Yost  88  Va.  347,  13  S.  E. 
Rep.  436;  Kinports  vs.  Eawson,  36 
W.  Va.  237,  15  S.  E.  Eep.  66;  Me- 
Clure  vs.  Manperture,  29  W.  Va. 
633,  2  S.  E.  Rep.  761. 

On  the  conclusiveness  of  a  for- 
mer decree,  constituting  it  res  judi- 
cata, see  the  following  cases:  Gib- 
son vs.  Green,  89  Va.  524,  16  S.  E. 
Rep.  661,  37  Am.  St.  Rep.  888; 
Gardner  vs.  Stratton,  89  Va.  900, 17 
S.  E.  Rep.  553;  Kent  vs.  Kent,  82 
Va.  205;  McCoy  vs.  McCoy,  29  W.. 
Va.  794,  2  S.  E.  Rep.  809;  Corprew 
vs.  Corprew,  84  Va.  599,  5  S.  E.  Rep. 
798;  Crim  vs.  England,  46  W.  Va. 
480,  33  S.  E.  Rep.  310,  76  Am.  St. 
Rep.  826 ;  Lehman  vs.  Hinton,  44 
W.  Va.  1,  29  S.  E.  Rep.  984;  Pick- 
ens vs.  Love,  44  W.  Va.  725,  29  S. 
E.  Eep.  1018;  King  vs.  Burdett,  44 


W.   Va.   561,   29   S.   E.   Rep.    1010; 
Tartar  vs.  Wilson,  95  Va.  19,  27  S. 
E.    Rep.    818;    Brown    vs.    Squires, 
42  W.  Va.  367,  26  S.  E.  Rep.  177. 
237 /rfcm. 

238  Meeks  vs.  McPhail,  supra; 
Hawthorn  vs.  Beckwith,  «9  Va.  786, 
17  S.  E.  Eep.  241 ;  Stoff  vs.  McGinn, 
178  111.  46,  52  N.  E.  Rep.  1048. 

239  Withers  vs.  Sims,  80  Va.  651 ; 
Dillard  vs.  Dillard,  97  Va.  434,  34 
S.  E.  Rep.  60. 

240  Washington,  0.  &  W.  R.  R. 
Co.  vs.  Casenove,  83  Va.  744,  3  S. 
E.  Rep.  433;  Findlay  vs.  Trigg,  83 
Va.  539,  3  S.  E.  142;  Stuart  vs. 
Heiskell,  86  Va.  191,  9  S.  E.  Rep. 
98i. 

2«  Howard  vs.  Huron,  5  S.  D. 
539,  26  L.  R.  A.  493;  Hyatt  vs. 
Challis,  59  Kan.  422,  53  Pac.  Rep. 
467. 

=«Shipmnn,  Eq.  PL  471;  Car- 
berry  vs.  W.  Va.  &  P.  R.  Co.,  44 
W.  Va.  260,  28  S.  E.  Rep.  694. 
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remedy  at  law."*^  And  if  a  party  who  would  be  entitled  to  the 
benefit  of  a  decree  as  res  judicata  to  the  prejudice  of  another 
afterwards   make  an  admission  of  record  in  the  case,   incon- 


243  Buakirk  vs.  Chafin,  48  W.  Va. 
630,  37  S.  E.  Eep.  552;  Watson  vs. 
Watson,  45  W.  Va.  290,  31  S.  E. 
Rep.  939;  Carberry  vs.  Railroad 
Co.,  44  W.  Va.  260,  28  S.  E.  Rep. 
694;  Taylor  vs.  Yarbrough,  13 
Gratt.  183. 

In  order  that  a  suit  between  par- 
ties, which  has  been  pending  for 
a  time,  and  been  dismissed  under 
the  four  year  rule,  sliould  bar  a 
subsequent  suit  between  the  same 
parties  for  the  same  subject-matter, 
the  first  suit  must  have  been  heard 
upon  its  merits.  Cornell  vs.  Hart- 
ley, 41  W.  Va.  493,  23  S.  E.  Rep. 
789. 

"  If  a  decree  on  full  hearing  dis- 
misses a  bill  for  the  reason  that  in 
its  opinion  there  is  no  jurisdiction 
in  equity,  because  of  adequate  rem- 
edy at  law,  but  reserves  no  right 
to  sue  at  lavp,  by  inserting  a  clause 
of  '  without  prejudice,'  will  that 
decree  bar  an  action  at  law  to  as- 
sert the  same  right?  It  is  a  rule 
that  there  is  not  res  judicata  where 
the  court  has  no  jurisdiction.  The 
authorities  are  divided.  Take  the 
case  where  it  is  patent  that  there 
is  no  jurisdiction  in  equity,  as  a 
bill  in  chancery  upon  a  note  or 
bond,  instead  of  debt;  it  would 
seem  that  the  dismissal  ought  to 
be  no  bar.  But,  on  the  other  hand, 
take  a  case  where  it  is  not  so 
patent  that  there  is  no  jurisdic- 
tion; where  it  is  a  nice  question, 
and  commingled  with  other  consid- 
erations, BO  that  one  judge  would 
decide  the  question  in  one  way  and 
another  the  other  way,  it  would  seem 
that  a  general  dismissal  would  be 
a  bar,  as  it  would  be  unreasonable 
to  let  the  next  judge  decide  on  just 


what  reason  actuated  the  former 
judge  in  dismissing  the  bill.  Per- 
haps even  in  the  patent  case  of  no 
jurisdiction,  as  well  as  in  the  one 
not  so  patent,  the  defendant  did 
not  insist  on  no  jurisdiction,  or  the 
judge  did  not  act  on  that  reason  for 
dismissal,  but  decided  the  merits. 
In  such  ease  the  former  decision 
ought  to  settle  the  matter,  because 
there  has  been  one  consideration  and 
decision  on  the  whole  breadth  and 
merits  of  the  case.  I  conclude  that 
this  short  statement  from  Story, 
Eq.  PI.  sec.  793,  applies  where  the 
want  of  jurisdiction  is  not  given 
in  the  decree  as  ground  of  dismis- 
sal :  '  A  decree  or  order  dismissing 
a  former  bill  for  the  same  matter 
may  be  pleaded  in  bar  to  a  new  bill, 
if  the  dismission  was  upon  the  hear- 
ing, and  was  not,  in  terms,  direct- 
ed to  be  without  prejudice.'  And 
Taylor  vs.  Yarbrough,  13  Grat.  183, 
just  coming  to  my  notice,  holds 
the  same :  '  A  bill  in  equity  hav- 
ing been  dismissed  generally,  with- 
out a  reservation  of  any  right  of 
the  plaintiff  to  sue  thereafter,  is 
conclusive  upon  all  the  issues  made 
up  in  the  cause.'  And  our  case  of 
Van  Dorn  vs.  Lewis  County  Court, 
38  W.  Va.  267,  18  S.  E.  579,  holds 
the  same,  in  effect,  in  reversing  a 
decree  because,  while  reserving  the 
right  to  sue  for  one,  it  omitted  to 
do  so  as  to  another,  party.  I  re- 
ferred to  this  subject  in  State  vs. 
Baltimore  &  O.  R.  Co.,  41  W.  Va. 
81,  23  S.  E.  677.  The  authorities 
in  the  generality  of  their  statement, 
would  cover  the  case  of  dismissal 
for  want  of  jurisdiction  because  of 
legal  remedy,  but  do  not  pointedly 
do  so.     I  think  the  above  position. 
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sistent  therewith,  detracting  from  Tiis  right  under  said  decree, 
and  such  admission  is  the  truth^  he  cannot  rely  on  such  decree 
as  res  judicata.^**'  So  a  decree  in  a  former  suit  is  res  judicata 
in  a  second  suit  between  the  same  parties  or  their  privies  on  a 
different  cause  of  action,  where  it  appears  that  the  issue  pre- 
sented in  the  second  suit  was  involved  and  fully  determined  in 
the  former  suit.^*^  And  an  infant  is  as  much  bound  by  a  de- 
cree against  him  as  an  adult,  and  is  not  permitted  to  impeach 
such  decree  except  for  fraud,  collusion  or  error.  ^^^ 


while  not  absolutely  clear,  is  the 
true  rule.  Where  there  are  no  such 
words  as  '  without  prejudice,'  or  the 
decree  does  not  show  the  reason  of 
dismissal,  or  that  it  was  not  heard 
on  the  merits,  it  is  presumed  that 
it  was  heard  upon  the  merits.  Du- 
rant  vs.  Essex  Co.,  7  Wall.  107; 
Foote  vs.  Gibbs,  1  Gray.  412;  2  Dan- 
iell,  Ch.  Pr.  753;  2  Black,  Judgm. 
see.  720.  If  a  decree  will  have 
such  final  effect,  and  the  ease  is 
really  not  heard  on  its  merits,  but 
dismissed  for  want  of  jurisdiction, 
or  other  cause  not  going  to  the 
merits,  it  is  error  not  to  insert  a 
restraining  clause.  Durant  vs.  Es- 
sex Co.,  7  Wall.  107;  1  Freem. 
Judgm.  sec.  270a;  2  Black,  Judgm. 
sec.  720.  The  presence  of  the  clause 
puts  it  beyond  cavil  or  construc- 
tion. The  demurrer  in  this  case 
points  out  the  want  of  jurisdiction 
in  equity,  and  we,  seeing  that  there 
is  no  jurisdiction,  and  that  the  Cir- 
cuit Court  ought  to  have  so  de- 
cided, and  likely  did,  hold  that  it 
erred  in  refusing  to  amend  the  de- 
cree as  requested  —  to  do  what  it 
should  have  at  first  done.  Where 
the  court  refuses  to  pass  on  the 
merits  for  want  of  jurisdiction,  good 
practice  calls  on  the  court  to  so 
state,  or  insert  such  reservation.  1 
Freem.  Judgm.  sec.  270;  2  Black, 
Judgm.   sec.   720."   Brannon,   J.,   in 


the  opinion  in  Carberry  vs.  Railroad 
Co.,  supra.  See  also  Hitchcox  vs. 
Morrison,  47  W.  Va.  206,  34  S.  E. 
Rep.  993. 

244  Crumlish  vs.  Shenandoah  Val. 
R.  Co.,  45  W.  Va.,  567,  32  S.  E.  Rep. 
234. 

2is  Harrison  vs.  Walton,  95  Va. 
721,  30  S.  E.  Rep.  372,  64  Am.  St. 
Rep.  830. 

246  Harrison  vs.  Walton,  supra. 

"  When  a  decree  is  entered  reserv- 
ing the  right  to  any  party  to  fur- 
ther litigate  any  matter  in  contro- 
versy in  the  suit,  such  reservation 
may  be  reviewed  on  appeal  by  any 
party  prejudiced  thereby,  and,  if  no 
appeal  is  taken,  such  reservation  be- 
comes res  adjudicata,  and  cannot  be 
called  in  question  by  any  party  in 
any  other  suit  or  proceeding. 

"  A  decree  is  conclusive,  as  to  the 
existence  or  non-existence  of  every 
fact  on  which  it  depends,  upon  the 
parties  to  the  suit  and  those  claim- 
ing through  them."  Bodkin  ct  al. 
vs.  Arnold,  45  W.  Va.  90,  30  S.  E. 
Rep.  154. 

"  Where  liens  on  land  have  been 
ascertained  by  a  commissioner's  re- 
port and  decree,  and  the  land  sold 
by  special  commissioner  for  more 
than  a  sufficient  sum  to  pay  all  such 
liens.  sale  confirmed  purchase 
money  all  paid,  and  a  decree  en- 
tered declaring  that  all  such  liens 
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§377.  Of  pleas  of  matter  of  record  continued. — Of  adjudication 
of  a  court  other  than  a  court  of  law  or  equity. 

ISTot  only  may  the  judgment  of  a  court  of  law,  or  the  decree 
of  a  court  of  equity,  be  pleaded  in  bar  to  a  bill  in  equity,^*'' 
but  the  sentence  or  finding  of  any  court  may  be  a  proper  defense 
by  way  of  plea.^**  Thus  the  probate  of  a  will  by  any  court 
having  jurisdiction  may  be  pleaded  in  bar  to  a  bill  filed  by 
persons  claiming  as  next  of  kin  or  heirs  at  law  of  a  deceased 
person  who  is  alleged  in  such  bill  to  have  died  intestate.  ^*^  A 
sentence  of  probate  establishing  a  will  is  conclusive  of  the  va- 
lidity of  the  will  until  revoked  or  set  aside  in  the  manner  pro- 
vided by  law.^^"  So  an  adjudication  entered  in  a  court  of 
bankruptcy  may  be  pleaded  in  bar  of  a  suit.^^^ 

§378.  As  to  the  identity  of  the  parties  to  the  former  action  or 
suit,  and  the  effect  of  the  judgment  or  decree  therein 
upon  their  rights  in  a  second  suit. 

There  must  be  identity  of  parties  with  reference  to  the  in- 
terests represented,  in  order  to  make  a  judgment  or  decree  en- 
tered in  a  former  suit  available  as  a  defense  to  a  second  suit  for 
the  same  cause  of  action.^^^  Thus,  if  a  person  is  interested  in 
the  subject-matter  of  the  suit  in  two  capacities,  the  one  as  trus- 
tee in  one  deed  of  trust,  and  the  other  as  beneficiary  in  another 
deed  of  trust,  both  deeds  of  trust  being  upon  the  same  prop- 
erty, and  he  is  made  a  party  to  a  suit  brought  to  set  aside  the 
latter  deed  of  trust,  in  which  no  reference  is  made  to  him  as 
trustee  in  the  other  deed  of  trust,  he  will  not  be  regarded  as  a 
party  to  such  suit  in  his  capacity  of  trustee  in  the  former 
trust  deed.^^^     But  a  decree  for  the  sale  of  real  estate  subject  to 

were  '  fully  satisfied  and  discharged,'  250  Sly  vs.  Hunt,  21  L.  R.  A.  680 

such  decree  is  res  adjudicata  as  to  and  elaborate  note  680-689. 

the  holders  of  such  liens  who  were  251  story's  Eq.  PI.    (9th  ed.)    see. 

parties  to  the  suit."  Mann  vs.  Peek,  726. 

45  W.  Va.  18,  30  S.  E.  Rep.  206.  252  McNult  vs.  Trogdon,  29  W.  Va. 

24T  1    Daniell,   Ch.   Pr.    (4th   Am.  469,  2  S.  E.  Rep.  328. 

ed.)    663.  263  McNult  vs.  Trogdon,  supra. 

2-18  Idem.  "  But  in  order  to  create  an  estop- 

2*9  Story,   Eq.  PI.    (9th   ed.)    sec.  pel,    or    conclude    a    matter    as   res 

786.  adjudicata,  it  is  not  only  necessary 
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contingencies  ^^*  is  binding  on  all  who  are  remotely  interested 
and  whose  identity  is  legally  not  ascertainable,  when  their  pos- 
sible contingent  interests  are  represented  by  proper  parties  to 
the  suit,  holding  similar  estates  prior  in  right.  ^^°  But  a  de- 
cree in  favor  of  the  plaintiff  in  a  suit  cannot  be  pleaded  as  res 
adjudi'cata  in  a  subsequent  suit  between  parties  who  were  co- 
defendants  in  the  former  suit,  unless  such  co-defendants  in  their 
answers,  or  one  of  them,  set  up  the  claim  in  controversy  against 
the  other  and  demanded  relief  in  reference  to  it  in  the  former 


that  the  person  to  be  concluded 
should  have  been  a  party  to  the 
suit,  but  it  is  also  essential  that  the 
matter  or  right  in  question  should 
have  been  so  presented  by  the  plead- 
ings, and  so  involved  in  the  issues 
of  the  suit,  as  to  call  upon  the 
party,  and  make  it  his  duty  to  as- 
sert his  demand  in  that  suit.  Al- 
though a  person  may  be  named  in 
the  bill  and  served  with  process, 
still,  if  there  are  no  allegations 
in  the  bill  with  reference  to  him, 
he  is  not  to  be  considered  a  party 
to  the  suit.  Chapman  vs.  Pitts- 
ubrg  &  S.  R.  Co.,  18  W.  Va.  184; 
Eenick  vs.  Ludington,  20  W.  Va. 
936, 

"  When  a  person  is  properly  made 
a.  defendant  to  a  bill,  he  is  bound  to 
respond  to  all  the  allegations  of  the 
bill,  and  he  will  be  concluded  as  to 
all  the  matters  affecting  him  which 
are  necessarily  involved  in  the  suit, 
whether  he  answers  or  not.  But  he 
is  not  required  to  do  more  than  re- 
spond to  the  allegations  of  the  bill. 
He  is  not  bound  to  go  further,  and 
bring  in  matters  not  mentioned  in 
the  bill,  and  not  necessary  for  his 
defense.  He  may  be  interested  in  the 
subject  matter  of  the  suit  in  more 
than  one  capacity;  and,  if  the  bill 
charges  him  in  one  capacity  only, 
he  cannot  be  concluded  in  any  other 
capacity   simply   because   he    failed 


to  assert  his  rights  in  such  other 
capacity.  Any  interests  he  may  have 
which  are  neither  directly  or  indi- 
rectly alleged  or  referred  to  in  the 
bill  will  remain  unaffected  by  the 
suit.  If  the  bill  is  taken  for  con- 
fessed, the  only  matters  that  can 
be  so  taken  are  those  alleged  in  the 
bill.  So  whether  a  suit  is  decided 
upon  bill  taken  for  confessed,  or 
upon  full  answer  by  the  defendants, 
the  adjudication  can  properly  em- 
brace and  conclude  the  parties  only 
as  to  the  matters  comprehended  in 
the  general  or  special  allegations -of 
the  bill.  These  will  only  be  held  to 
be  res  adjudicaia.  Moseley  vs.  Cocke, 
7   Leigh    224;    Rickard   vs.    Schley, 

27  W.  Va.  617;  Doonan  vs.  Glynn, 

28  W.  Va.  715."   Idem. 

2"  Code  (W.  Va.)  Ch.  71,  sec.  20; 
Code  (Va.)   Ch.  107,  sec.  24.32. 

255  Burlingham  vs.  Vandevender, 
47  W.  Va.  804,  35  S.  E.  Rep.  835; 
Baylor  vs.  Dejarnette,  13  Gratt.  166- 
177;  Faulkner  vs.  Davis,  18  Gratl. 
651;  98  Am.  Dec.  698;  McArthur 
vs.  Scott,  113  U.  S.  340,  5  Sup.  Ct. 
Rep.  673;  Reed  vs.  Alabama,  etc., 
Co.,  107  Fed.  Rep.  595,  596;  Carney 
vs.  Kain,  40  W.  Va,  758,  23  S.  E. 
Rep.  650;  Troth  vs.  Robertson,  78 
Va.  46.  The  law  is  otherwise  in 
some  jurisdictions;  Smith  vs. 
Smith,  118  N.  C.  735,  24  S.  E.  Rep. 
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suit.^*"  Nor  is  a  judgment  or  decree  obtained  against  the  per- 
sonal representative  available  as  an  estoppel  or  res  adjudicata 
against  the  heirs  or  devisees  of  the  decedent ;  "^^  but  such  judg- 
ment or  decree  is  conclusive  against  the  sureties  on  the  bond  of 
the  personal  representative  as  to  its  existence  and  the  justness 
and  extent  of  the  demand,^^^  while  a  decree  finding  assets  in  his 
hands  is  prima  facie  evidence  against  such  sureties.  ^°^ 

§379.     Essential  allegations  of  a  plea  of  former  adjudication. 

A  plea  filed  to  a  bill  in  equity  in  which  it  is  sought  to  set  up 
a  former  decree  in  bar  of  the  suit,  must  show  that  the  former 


266  Denike  vs.  Denike^  44  App. 
Div.   (N.  Y.)   621,  60  N.  Y.  S.  110. 

257  Board  vs.  Callahan,  33  W.  Va. 
209,  10  S.  E.  Rep.  382;  Daingerfeld 
vs.  Smith,  83  Va.  81,  1  S.  E.  Rep. 
599. 

258  Crim  vs.  England,  46  W.  Va. 
480,  33  S.  E.  Rep.  310,  76  Am.  St. 
Rep.  826. 

259  Idem. 

"  The  general  law  is  that  a  judg- 
ment against  an  administrator  or 
executor  for  a  debt,  or  a  decree  for 
a  balance  in  his  hands,  is  conclu- 
sive upon  the  sureties  in  his  bond, 
though  they  are  not  parties.  The 
Supreme  Court  held  that  '  sureties 
in  an  administration  bond  are  bound 
by  a  decree  against  their  adminis- 
trator finding  assets  in  his  hands, 
and  non-payment  of  them  over,  to 
the  same  extent  to  which  the  admin- 
istrator himself  is  bound.  They  can- 
not attack  collaterally  a  decree 
against  him  on  such  a  subject.'  Sto- 
vall  vs.  Banks,  10  Wall.  583.  See 
2  Brandt,  Sur.  sec.  580;  2  Black, 
.Tudgm.  sec.  589 ;  1  Freem.,  Judgm. 
sec.  180.  But  in  the  Virginias  it  is 
not  conclusive  but  only  prima  facie. 
State  vs.  Nutter,  44  W.  Va.  385,  30 
S.  E.  Rep.  67;  1  Lomax,  Ex'rs,  331; 
Hobson  vs.  Yancey,  2  Grat.  73; 
Craddock  vs.  Turner,  6  Leigh.  116. 
I  am  of  opinion  that  the  finding  of 


assets  in  the  administrator's  hands 
is  not  conclusive,  but  prima  facie, 
because  of  a  peculiar  Virginia  stat- 
ute found  in  Code  1891,  Ch.  85, 
sec.  24,  that  no  executor  or  surety 
shall  be  chargeable  beyond  assets 
by  reason  of  any  omission  or  mis- 
take in  pleading,  and  may  ofi'er  any 
defense  admissible  in  an  action 
against  the  executor  suggesting  a 
devastavit.  I  think  it  is  that  which 
makes  the  difference  between  our 
law  and  the  general  rule.  But  that 
does  not  touch  the  point  of  how  far 
a  judgment  or  decree  establishing 
1  creditor's  debt  against  the  exe- 
cutor is  conclusive  as  to  its  exist- 
ence, amount,  and  justness.  Here  it 
is  conclusive,  not  prima  facie.  Per 
Judge  Green  in  Davis  vs.  Rowe,  2 
Rand.  416;  2  Lomax's  Ex'rs,  side 
page  458,  top  page  721.  This  is  un- 
der the  general  principle  stated  in 
Bensimer  vs.  Bell,  35  W.  Va.  15, 
12  S.  E.  Rep.  1078  (Syl.,  point  5), 
that  '  a  judgment  in  favor  of  A. 
against  B.  for  a  debt  is  conclusive, 
not  only  between  the  parties,  but 
even  as  to  strangers,  to  establish  the 
existence  and  amount  of  the  liabil- 
ity, and  strangers  can  only  impeach 
for  fraud  or  collusion,'  Morris  vs. 
Murphy  (Ga.)  22  S.  E,  635," 
Idem.. 
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suit  was  substantially  between  the  same  parties  ^'"'  and  for  the 
same  subject-matter,^"^  and  set  forth  so  much  of  the  former 
bill  and  answer  as  will  show  that  the  same  point  was  then  in 
issue/"^  and  should  aver  that  the  allegations  as  to  the  title  to  re- 
lief against  the  defendant  are  substantially  the  same  in  both 
bills/°^  and  that  the  former  judgment  or  decree  was  upon  the 
merits  of  the  case.^'^'' 

§380.     Pleas  in  bar  created  by  matter  in  pais. — A  release. 

If  the  plaintiff,  or  the  person  under  or  through  whom  he 
claims,  has  released  the  subject  of  demand,  the  release  may  be 
pleaded  in  bar  of  the  bill,^'"^  whether  executed  before  or  after 
the  filing  of  the  bill;  ^""^  but  if  the  object  of  the  bill  be  to  set 
aside  the  release,  the  plea  must  deny  the  equitable  circum- 
stances charged  for  the  purpose  of  impeaching  the  release  by 
proper  averments  made  therein,^"'  and  also  by  answer  in  sup- 
port of  the  plea.^"^ 


260  Da  Costa  vs.  Dibble,  40  Fla. 
418,  24  So.  Rep.  911;  Jourolmon 
vs.  Messengill,  86  Tenn.  (2  Pick) 
81,  5  S.  W.  Rep.  719;  Cheney  vs. 
Patton,  134  111.  422,  25  N.  E.  Rep. 
792. 

261  Da  Costa  vs.  Dibble;  supra; 
Brooks  vs.  Gregg,  89  Md.  234,  43 
Atl.  Rep.  38. 

262  Da  Costa  vs.  Dibble,  supra; 
Western  M.  k  M.  Co.  vs.  Virginia 
Cannel  Coal  Co.,  10  W.  Va.  at  p. 
284;  Lyon  vs.  Talmadge,  14  Johns, 
(N.  Y.)    501,  5  Law.  ed.  958. 

263  Da  Costa  vs.  Dibble,  supra; 
Western  M.  &  M.  Co.  vs.  Virginia 
Cannel  Coal  Co.,  supra. 

264  Riley  vs.  Jarvis,  43  W.  Va.  43, 
26  S.  E.  Rep.  366. 

"  If  the  first  suit  was  dismissed 
for  defects  in  the  pleadings  or  par- 
ties, or  a  misconception  of  the  form 
of  proceeding,  or  the  want  of  juris- 
diction, or  because  of  a  temporary 
disability  of  the  plaintiff  to  sue,  or 
for  a  technical  defect,  or  because 
the  debt  was  not  yet   due,   or  was 


disposed  of  on  any  ground  that  did 
not  go  to  the  merits  it  will  not 
prove  a  bar  to  the  new  suit."  1 
Bart.   Oh.   Pr.    (2nd  ed.)    400,   401. 

In  the  ease  of  Altizer  vs.  Bus- 
kirk,  44  W.  Va.  256,  28  S.  E.  Rep. 
789,  Brannon,  J.,  commenting  on  the 
action  of  the  court  below  in  not  al- 
lowing a  plea  of  res  adjudicata  to 
be  filed,  says:  "The  plea  of  res  ad- 
judicata was  properly  rejected,  be- 
cause utterly  uncertain.  It  does  not 
allege,  except  inferentially,  the  iden- 
tity of  the  subject-matter.  It  does 
not  allege  identity  of  parties,  ex- 
cept inferentially.  It  does  not  al- 
lege a  final  judgment  and  its  pur- 
port, and  does  not  vouch  the  record 
of   the   judgment." 

265  1  Daniell,  Ch.  Pr.  (4th  Am. 
ed.)   669;   Shipman,  Eq.  PI.  472. 

26  6  1  Daniell,  Ch.  Pr.  669. 

267 /dem;  Shipman,  Eq.  PI.  472; 
1   Beach,  Mod.  Eq.  Pr.  sec.  311. 

268/cJgw.y  Shipman,  Eq.  PI.  472; 
1  Beach,  Mod.  Eq.  Pr.,  sec.  311. 
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The  plea  must  set  out  the  consideration  of  the  release,  unless 
it  be  under  seal,  when  a  consideration  will  be  presumed,  and 
if  the  debt  or  demand  be  under  seal,  it  is  said  that  the  release 
should  also  be  by  a  sealed  instrument.^"" 


§381.     Pleas  in  bar  created  by  matter  in  pais  further  considered. 
— ^A  stated  account. 

An  account  stated  is  an  agreement  between  persons  who  have 
had  previous  dealings  or  transactions  with  each  other,  fixing 
the  amount  or  balance  due  with  reference  to  such  dealings  or 
transactions  and  promising  payment.''^'*     A  plea  of  this  char- 


269  1  Bart.  Ch.  Pr.   (2nd  ed.)  395. 

270  Zacariua  vs.  Palotti,  49  Conn. 
38;  Toland  vs.  Sprague,  12  Pet.  (U. 
S. )  335;  MeKinster  vs.  Hitchcox, 
19  Neb.  100,  26  N.  W.  Rep.  705; 
Robertson  vs.  Wright,  17  G-ratt. 
534 ;  Ruffner,  Donnally  &  Co.  vs. 
Hewitt,  Kereheval  &  Co.,  7  W.  Va. 
585. 

"  The  mere  rendering  of  an  ac- 
count by  one  party  to  another,  is 
not  sufiScient  to  make  it  an  account 
stated.  For  that  purpose  there  must 
be  either  an  actual  statement  or  ad- 
justment of  the  account  by  the  par- 
ties by  going  over  the  items  to- 
gether and  striking  the  balance;  or 
an  admission  by  one  party  of  the 
correctness  of  thi;  balance  struck 
by  the  other,  or  some  other  evidence 
to  show  that  the  party  who  is 
sought  to  be  charged  has,  by  his 
language  or  conduct,  admitted  the 
correctness  of  the  account. 

"  If  an  account  has  been  rendered 
by  one  party  to  another,  the  court 
cannot  presume,  in  the  absence  of 
all  evidence  on  the  subject,  that  the 
party  who  received  it  has  acknowl- 
edged its  receipt  and  the  correctness 
of  the  account."  Robertson  vs. 
Wright,  supra. 

"  Generally,  in  equity,  an  account 
current  rendered    by   one   merchant 


to  another,  received  and  held  with- 
out objection,  will  be  deemed  a 
stated  account,  and  the  objection  to 
such  accounts  rendered,  which  will 
prevent  them  from  being  stated  ac- 
counts, must  be  made  within  a  rea- 
sonable time,  and  it  lies  upon  the 
party  contesting  the  accounts,  so 
rendered,  to  prove  that  he  made 
objection  within  a  reasonable  time. 

"  A  settled  account  will,  generally, 
be  deemed  conclusive  between  the 
parties,  unless  some  fraud,  mistake, 
or  omission,  or  inaccuracy  is  al- 
leged and  shown. 

"  In  cases  of  settled  account  a 
court  of  equity  will  not,  generally, 
open  the  account,  but  will,  at  most, 
only  grant  liberty  to  surcharge  and 
falsify,  unless  in  cases  of  apparent 
fraud."  Ruffner,  Donnally  &  Co,  vs. 
Hewitt,  Kereheval  &  Co.,   supra. 

"  When  a  party  indebted  upon  an 
account  receives  and  retains  it  be- 
yond such  time  as  is  reasonable  un- 
der the  circumstances,  and,  accord- 
ing to  the  usage  of  the  business,  for 
examining  and  returning  it,  without 
communicating  any  objections,  he  is 
considered  to  acquiesce  in  its  cor- 
rectness, and  he  becomes  bound  by 
it  as  an  account  stated.  Signature 
to  the  account  or  express  admission 
is   not   necessary."    1   Am.   &   Eng. 
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acter  must  state  the  balance  due  upon  the  account/'^  and  that 
the  settled  account  is  just  and  fair  to  the  best  of  the  defendant's 
knowledge  and  belief. ^'^  The  plea  should  also  show  that  the 
settlement  of  the  accounts  was  final,  ^'^  and  that  it  was  in  writ- 
ing, or  at  least  that  the  balance  stated  was  agreed  upon  between 
the  parties.^'* 

§382.     Pleas  in  bar  created  by  matters  in  pais  further  consid- 
ered.— A  settled  account. 

It  is  laid  down  by  high  authority  that  a  settled  account  is  a 
stated  account  which  has  been  paid.^'°  But  in  practice  there 
is  no  very  material  difference  in  these  two  classes  of  accounts, 
and  either  is  pleadable  in  bar  of  a  bill  filed  for  an  accounting, 
and  when  it  is  shown  that  an  account  of  the  matter  charged  in 
the  bill  has  been  stated  or  settled,  the  account  will  not  be 
opened,  unless  the  bill  be  so  amended  as  to  surcharge  and  falsify 
the  stated  or  settled  account,  by  pointing  out  or  indicating  spe- 
cifically any  items  of  error,  mistake  or  omission  existing  in  such . 
accounts.  ^'° 

§383.     Pleas  in  bar  created  by  matters  in  pais  further  considered. 
— An  award. 

To  a  bill  filed  to  set  agide  an  award  ^"  and  open  the  account 
or  disturb  the  matter  submitted  to  arbitration,  the  award  may 

Enc.  L.  115,  116,  citing  a  long  array  Leigh  434;  Weed  vs.  SmuU,  7  Johms. 

of  cases,  among  which  are  Euffner,  Ch.  573.  4  Law  ed.  280,  note. 

Donnally  &  Co.  vs.  Hewitt,  Kerche-  "On  a  bill  impeaching  a  settled  ac- 

val    &    Co.,    supra    and   Townes   vs.  count,  the  title  of  the  complainant 

Birehett,   12  Leigh  173.  to  relief  depends  on  his  success  in 

2'?i  1  Beach,  Mod.  Eq.  Pr.  sec.  313.  showing  errors  against  him   in  the 

272  Shipman,  Eq.  PI.  474 ;  1  Beach,  '  settlement,  and  when  the  court  di- 
Mod.  Eq.  Pr.  sec.  313.  reels   an   account  to   be   taken,   the 

273  Shipman,  Eq.  PI.  473 ;  Story,  commissioner,  in  executing  the  or- 
Eq.  PI.  sec.  793;  Schwarz  vs.  Wen-  der  of  account,  should  confine  him- 
dell,  Han.   (Mich.)    395.  self  to  a  statement  of  thos?  errors, 

274  Idem.  the    sum    of   which    is    the    proper 

275  story,  Eq.  PI.  (9th  ed.)  sec.  measure  of  relief."  Shugart  vs. 
798;  Shipman,  Eq.  PI.  473.  Thompson,  supra. 

276  McNeel  vs.  Baker^  6  W.  Va.  27t  For  the  causes  for  which  an 
153;  Euffner  vs.  Hewitt,  7  W.  Va.  award  may  be  set  aside,  vide  Hogg's 
585;    Freeland   vs.   Cocke,    3   Munf.  Eq.  trincp.  sees.  32,  33. 

352;     Shugart    vs.     Thompson,     10 


454  EQUITY  PEOCEDUEE. 

not  only  be  pleaded  as  a  good  defense  to  the  merits  of  the  cause, 
but  also  to  the  discovery,  if  any,  sought  by  the  bill/'*  If  the 
bill  allege  fraud,  corruption,  mistake  or  any  other  proper 
ground  for  impeaching  the  award,  such  allegations  must  be  de- 
nied by  the  plea,  and  by  the  answer  in  support  of  it.^'"  Al- 
though an  award  is  pleadable  in  bar  to  a  bill,  an  agreement  or 
covenant  to  refer  matters  in  dispute  to  arbitration  cannot  be 
pleaded  in  bar  to  a  bill  brought  in  consequence  of  such  mat- 


§384.  Pleas  in  bar  created  by  matters  in  pais  further  consid- 
ered.—  That  the  defendant  is  a  purchaser  for  valuable 
consideration. 

The  doctrine  of  bona  fide  purchase  is  of  equitable  origin  and 
applies  to  both  real  and  personal  property.^*^  In  respect  to  real 
estate  bona  fide  purchasers  are  now  generally  protected  by  the 
recording  acts.^'^  Under  the  principle  of  equity  of  a  bona  fide 
purchase,  a  vendee  is  protected  from  the  demand  of  his  vendor's 
creditors ;  ^^^  also  a  vendee  with  notice  of  equities  against  his 
title  when  his  vendor  had  not  notice  of  such  equities.^'*''  A  de- 
fendant claiming  the  protection  of  a  court  of  equity  should  aver 
in  his  plea  the  want  of  notice  fully,  positively  and  precisely, 
even  though  notice  is  not  distinctly  charged  in  the  bill,  and 
should  deny  all  knowledge  of  the  facts  charged,  and  from  which 
notice  may  be  inferred.^*^     And  if  he  rely  upon  want  of  notice 

278  Story,   Eq.  PI.    (9th   ed.)    sec.  283  Eppes    vs.    Randolph,    2    Call. 

803;  Shipman,  Eq.  PI.  474;   1  Dan-  125,  183. 

iell,  Ch.  Pr.   (4th  Am.  ed.)   670.  284 Lacy  vs.  Wilson,  4  Munf.  313; 

279 /dem.  Spengler  vs.    Snapp,    5  Leig]i   478; 

280 /(Jem.  Curtis  vs.  Lunn,  6  Munf.  42. 

281  1  Beach,  Mod.  Eq.  Jur.  sec.  285  Woodruff  vs.  Cook,  2  Edw.  Ch. 
382.  For  the  classification  of  the  259,  6  Law.  ed.  393  and  note;  Gala- 
subject  of  hona  fide  purchase  and  tian  vs.  Erwin,  Hopk.  Ch.  48,  2  Law. 
the  treatment  of  the  subject,  vide,  ed.  338 ;  Lowry  vs.  Tew,  3  Barb. 
1  Beach,  Eq.  Jur.  sees.  382,  393 ;  1  Ch.  407,  5  Law.  ed.  952 ;  Murray  vs. 
Story,  Eq.  Jur.  sees.  108,  165,  Ballou,  1  Johns.  Ch.  566,  1  Law. 
381,  409-411,  416,  434,  436,  630,  ed.  247  and  note;  Manhattan  Co.  vs. 
631.  Evertson,  6  Paige  Ch.  457,  3  Law. 

282  1  Beach,  Mod.  Eq.  Jur.  sec.  ed.  1060;  Tompkins  vs.  Mitchell,  2 
382;  Hogg,  Eq.  Princp.  sees.  356-  Rand.  428;  Downman  vs.  Rust,  6 
366.  Rand.  591. 


PLEAS    IN    BAE. 


455 


in  another,  from  whom  he  has  purchased,  this  fact  must  be 
averred.^^"  The  plea  should  also  aver  to  whom  the  considera- 
tion was  paid,  and  its  actual  payment  before  notice  received  of 
the  plaintiff's  equities,  and  the  amount  paid^*^  and  the  considera- 
tion ^^*  as  well  as  a  conveyance  of  the  property  to  the  defend- 
ant.^^"    An  averment  of  a  consideration  secured  to  be  paid  is  not 

sufficient.'^'* 

"  The  plea  must  state  the  deed  of  purchase,  setting  forth  the 
dates,  parties  and  contents  briefly,  and  the  time  of  their  execu- 
tion. It  must  aver  that  the  defendant  was  seized,  or  pretended 
to  be  seized,  at  the  time  he  executed  the  conveyance.     If  the 


286  Galatian   vs.    Erwin,   supra. 

287  While  it  is  advisable  to  aver 
the  amount  paid  as  the  considera- 
tion, still  it  is  said  by  Mr.  Barton 
not  to  be  necessary.  1  Bart.  Ch. 
Pr.   (2nd  Ed.)  398. 

"  The  particular  consideration 
mustj  it  would  seem,  be  stated,  al- 
though this  point  has  been  decided 
otherwise.  There  can,  however,  be 
no  objection  to  state  the  considera- 
tion; as,  if  it  be  valuable,  the  plea 
will  not  be  invalidated  by  mere  in- 
adequacy. The  question  is,  not 
whether  the  consideration  is  ade- 
quate, but  whether  it  is  valuable; 
for  if  it  be  such  a  consideration  as 
will  not  be  deemed  fraudulent  with- 
in the  staute  27th  Elizabeth,  or  is 
not  merely  nominal,  or  the  purchase 
is  such  a  one  as  would  hinder  a, 
puisne  purchaser  from  overturning 
it,  it  ought  not  to  be  impeached  in 
equity."  1  Dan'l  Ch.  Pr.  (4th  Am. 
ed.)   677. 

288  1  Beach,  Mod.  Eq.  Pr.  see.  314; 
1  Dan'l  Ch.  Pr.  (4th  Am.  ed.)  677; 
Barrett  vs.  McAUister,  35  W.  Va. 
at  p.  115,  12  S.  E.  Eep.  1106. 

289Dosewell  vs.  Buchanon,  3 
Leigh  365. 

In  commenting  on  the  principles 
stated  in  the  text,  Mr.  Barton  in  his 
Chancery  Prac.   (2nd  ed.)  vol.  1  pp. 


396,  397,  says:  "If,  therefore, 
either  his  purchase  money  remains 
unpaid,  or  he  has  not  completed  his 
title  by  obtaining  a  conveyance  be- 
fore he  has  received  notice,  the  no- 
tice will  affect  him;  for  if  he  re- 
ceived that  notice  before  both  of 
those  acts  are  perfected,  he  ought  to 
stop  until  the  equity  is  enquired 
into,  or  he  will  be  bound  by  it.  Thus 
although  he  has  paid  every  cent  of 
his  purchase  money,  and  the  hope- 
less insolvency  of  his  vendor  would 
prevent  his  ever  recovering  it  back, 
yet  if  he  has  not  completed  his  title 
by  getting  a  conveyance  before  his 
notice  of  the  prior  equity,  he  must 
stop,  and  will  not  be  permitted  to 
go  on  and  secure  himself  by  ob- 
taining the  legal  title  from  the  com- 
mon vendor." 

"  In  a  suit  to  cancel  a  lease  on 
the  ground  of  fraud,  a  defendant 
cannot  take  advantage  of  the  de- 
fense that  he  is,  or  claims  through, 
a,  purchaser  for  value  without  no- 
tice, unless  such  defense  is  set-out 
in  his  plea  or  answer,  including , the 
statement  that  his  vendor  wag  in 
possession  of  the  premises  at  the 
time  of  transfer."  Rorer  Iron  Co. 
vs.  Trout,  83  Va.  397,  2  S.  E.  Rep. 
713,  5  Am.  St.  Rep.  285. 

289*1  Bart.  Ch.  Pr.   (2d  ed.)  396. 


456  EQUITY  PROCEDUEE. 

conveyance  pleaded  be  of  an  estate  in  possession,  the  plea  must 
aver  that  the  vendor  was  in  possession  at  the  time  of  the  execu- 
tion of  the  conveyance ;  and  if  it  be  of  a  particular  estate,  and 
not  in  possession,  it  must  set  out  how  the  vendor  became  en- 
titled to  the  reversion."  f"" 

§385.     Pleas  in  bar  created  by  matter  in  pais  further  consid- 
ered.— Title  in  the  defendant. 

It  is  apparent  from  the  requisites  of  a  plea  by  a  purchaser 
for  valuable  consideration  without  notice,  that  one  who  is  a 
mere  volunteer  cannot  rely  ypon  sucb  a  plea  as  a  defense  to  a 
bill  in  equity.  It  is  otherwise,  however,  of  a  plea  of  title  para- 
mount to  tbat  of  the  plaintiff,,  as  the  defendant's  title  to  be 
made  a  bar  to  an  adverse  suit  in  equity  need  not  be  supported 
by  a  valuable  or  otber  consideration.^"^  A  plea  of  this  char- 
acter is  generally  founded  (1)  on  a  will,  or  (2)  on  a  convey- 
ance, or  (3)  on  a  long,  peaceable  and  adverse  possession. ^'^ 
Thus,  where  suit  is  brought  against  a  devisee  by  an  heir  at 
law,  to  turn  the  devisee  out  of  possession,  ^"^  or  by  a  widow  for 
the  assignrhent  of  dower,  where  the  will  has  provided  for  her 
by  way  of  gift  or  devise  in  lieu  of  dower  whicb  she  has  ac- 
cepted,''"* the  will  may  be  pleaded  in  bar  of  the  suit.  In  like 
manner,  upon  a  bill  filed  by  an  heir  against  the  person  claiming 
under  a  conveyance  from  an  ancestor,  the  defendant  may  plead 
the  conveyance  in  bar  of  the  suit ;  and  so,  where  a  bill  was  filed 
by  persons  claiming  under  a  will,  to  set  aside  a  conveyance  made 
by  the  testator,  on  the  ground  of  fraud,  and  the  defendant 
pleaded  a  conveyance  by  the  testator,  before  the  date  of  bis  will, 
of  the  estate  wbich  the  plaintiffs  claimed,  the  plea  was  al- 
lowed.""^ In  pleading  a  will  it  is  not  necessary  to  set  forth  the 
whole  of  it,  but  only  the  substance  of  so  much  of  it  as  relates 

200  1  Bart.  Ch.  Pr.   (2nd  ed.)  398.  292  Mem;  1  Daniell,  Ch.  Pr.   (4th 

As  to  who  is  a  purchaser  for  val-  Am.  ed. )   672. 

uable  consideration  without  notice,  293 /(?(-,„. 

vide,  Hogg,  Eq.  Prin.  sec.  357,  and  294  Ambler    vs.    Norton,    4    Hen. 

authorities  there  cited.  «&  Munf.  23. 

29iShipman,  Eq.   PI.  476;   Story,  2951    Daniell,   Ch.   Pr.    (4th   Am. 

Eq.  PI.   (9th  ed.)   see.  811.  ed.)  673. 
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to  the  point  m  question.^"'*  Lapse  of  time,  or  laches^  in  the  ab- 
sence of  any  statute  of  limitations,  is  a  peculiar  defense  in  a 
court  of  equity.  ^''^ 

"  In  all  pleas  of  title,  whether  derived  under  a  will  or  a 
deed,  if  the  defendant  is  not  the  person  taking  directly  under 
the  will  or  deed,  but  derives  his  title  through  other,s,  the  title 
of  the  defendant  must  be  deduced  from  the  person  immediately 
taking  by  proper  averments  in  the  plea.  And  in  all  cases  it  is 
necessary,  whether  the  title  be  derived  from  adverse  possession, 
or  from  a  will  or  conveyance,  to  show  that  it  had  a  commence- 
ment anterior  to  that  of  the  plaintiff's  title,  as  shown  by  the 
bill ;  a  title  posterior  to  that  of  the  plaintiff  will  not  avail  as  a 
plea,  unless  it  be  some  way  connected  with  the  plaintiff's 
title."  ''' 

§386.     Pleas  in  bar  created  by  matter  in  pais  further  considered. 
— ^Release  of  surety. 

Another  important  bar  created  by  matter  in  pais  is  any  act 
done  by  the  creditor  to  the  prejudice  of  a  surety,  and  which 
operates  a  discharge  of  the  surety.^""  In  such  case  the  facts 
which  operate  to  release  the  surety  may  be  pleaded  in  bar  of  a 
suit  by  the  creditor,  and  if  the  obligation  of  the  surety  be  under 
seal  such  defense  is  only  available  in  a  court  of  equity.^"" 

§387.     Essential  requisites  of  a  plea  in  bar. 

The  rule  applicable  to  pleas  in  equity  is  that  the  same  strict- 
ness and  exactness  is  required  in  them  that  is  required  in  pleas 
at  law,  if  not  in  matters  of  form,  at  least  in  matters  of  sub- 
stance.^"^ The  plea  must,  by  proper  averment,  meet  the  case 
made  by  the  bill,^"^  and  if  it  does  not  go  to  the  whole  bill,  it 

296  Ambler  vs.  Norton,  supra.  soo  Idem;  Hogg,  Eq.  Prinep.  sees. 

2!>7  story,  Eq.  Pl.'Sec.  813.     Ante,  393-395;   also  1  Bart.  Ch.  Pr.    (2nd 

sees.  362   364,  where  this  doctrine  is  ed.)   487-490  and  notes,  as  to  what 

considered  and  authorities  cited.  acts    will    or    will    not    release    a 

298  1    DanielL   Ch.   Pr.    (4th   Am.  surety. 

ed.)   673,674.  3oi  Cheney    vs.    Patton,     1.54    111. 

299  Glenn  vs.  Morgan,  23  W.  Va.  422,  25  N.  E.  Rep.  792;  Story,  Eq. 
467;  Poling  vs.  Maddox,  41  W.  Va.       PI.    (9th  ed.)   658. 

779,  24  S.  E.  Rep.  999.  302  Barrett  vs.  McAllister,  35  W. 
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must  specifically  designate  the  part  to  which  it  does  apply,  and 
must  present  a  complete  defense  to  that  part  of  it/"'  Accord- 
ingly, a  plea  which  alleges  the  joint  ownership  of  plaintiff  with 
another  in  the  subject-matter  of  the  suit,  which  is  entirely  pe- 
cuniary, is  not  a  good  plea  in  bar  of  a  bill  in  chancery,'"*  inas- 
much as  a  joint  interest  in  a  mere  chose  in  action  is  separable  in 
equity,  and  the  joint  owner  of  any  such  interest  can  be  made 
either  a  party  plaintiff  or  defendant.'"^  It  must  in  most  juris- 
dictions direct  the  defense  to  a  single  point,'"^  though  it  may 
embrace  a  variety  of  circumstances,  all  tending  to  one  and  the 
same  fact.'"'  But  in  West  Virginia,  by  operation  of  statute,""' 
the  objection  of  duplicity  to  any  pleading  is  no  longer  avail- 


Va.  103,  12  S.  E.  Rep.  1106;  Brigg3 
vs.  Knslow,  44  W.  Va.  499,  29  S.  E. 
Rep.  1008;  Preston  vs.  Aston,  85 
Va.  104,  7  S.  E.  Rep.  344. 

30S  Jarvis  vs.  Palmer,  11  Paige 
Cli.  650,  5  Law.  ed.  267.  In  this  case 
Chancellor  Walworth  says :  "  This 
plea,  however,  is  defective  in  point 
of  form,  because  it  does  not  state 
with  sufficient  certainty  the  part  of 
the  discovery  sought  by  the  bill 
which  it  was  intended  to  cover.  The 
same  rule  applies  to  pleas  as  to  de- 
murrers in  this  respect;  that  where 
the  plea  or  demurrer  does  not  go  to 
the  whole  bill,  but  only  to  a  part  of 
the  discovery  or  relief  sought,  it 
must  clearly  and  distinctly  point  out 
the  particular  parts  of  each  which 
such  plea  or  demurrer  is  designed  to 
cover.  That  is,  the  part  of  the  dis- 
covery and  relief  intended  to  be 
covered  by  the  plea  or  demurrer 
must  be  set  out  in  the  words  of  the 
bill,  or  by  such  a  description  that 
the  court  will  not  be  obliged  to  look 
into  the  whole  bill  to  find  the  part 
which  is  covered  by  the  demurrer 
or  plea.  Johnson  vs.  Johnson,  2 
Moll.  415;  Chetwynd  vs.  Linden,  2 
Ves.  451;   Welf.  Eq.  PI.  267,  298." 


See  also  Davisson  vs.  Schermer- 
horn,  1  Barb.  (N.  Y.)  480;  Piatt 
vs.  Oliver^  1  McLean,  295;  Bogar- 
dus  vs.  Trinity  Church,  4  Paige  Ch. 
178,  3  Law.  ed.  394. 

"  But  in  the  nature  of  things  the 
cases  are  comparatively  few  where 
a.  plea  can  apply  to  a  part  and  not 
to  the  whole  of  a  bill.  Such  a  case 
arises  when  the  claim  of  the  plain- 
tiff is  divisible  in  its  nature,  and 
one  part  of  it  is  open  to  some 
special  defense  which  does  not  apply 
to  the  rest."  Merwin,  Eq.  &  Eq.  PI. 
562. 

304Briggs  vs.  Enslow,  44  W.  Va. 
499,  29  S.  E.  Rep.  1008. 

SI'S  Idem. 

306  Shipman,  Eq.  PI.  416 ;  1  Bart. 
Ch.  Pr.  (2nd  ed.)  382;  1  Beach, 
Mod.  Eq,  Pr.  sec.  293;  Story,  Eq. 
PL  sees.  653,  654;  1  Daniell,  Ch. 
Pr.  (4th  Am.  ed.)  603;  Puterbaugh 
Ch.  PI.  and  Pr.  (3rd  ed.)  141;  Mer- 
win, Eq.  and  Eq.  PI.  sec.  974. 

31"  Idem;  Va.  Fire  &  Marine  Ins. 
Co.  vs.  Saunders,  86  Va.  969,  US. 
E.  Rep.  794. 

308  Code,  1899,  Ch.  125,  sec.  29. 
Substantially  the  same  statute  is  in 
force  in  Virginia.  Code,  1887,  Ch. 
159,  sec.  3272. 
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able.'""  So,  under  the  West  Virginia  statute  ^^°  permitting  a 
defendant  to  "  plead  as  many  several  matters  of  law  or  fact  as 
he  shall  think  necessary,"  it  is  said  that  no  objection  is  per- 
ceived to  allowing  several  different  defenses  to  be  embodied  in 
one  plea  with  the  same  effect  as  if  contained  in  separate  pleas.^^^ 
In  Virginia  two  defenses,  it  is  said,^^^  cannot  be  made  in  the 
same  plea,  though  there  may  be  as  many  separate  and  distinct 
pleas  filed  as  there  are  defenses  to  the  suit.^^^  "  The  averments 
of  the  plea  must  be  positive,  complete  and  distinct  and  not  by 
way  of  argument."  ^^*  The  plea  should  rest  upon  matter 
dehors  the  bill ;  ^^^  for,  if  the  matter  is  apparent  on  the  face  of 
the  bill,  it  is  the  proper  subject  of  demurrer,  and  not  of  a 
plea,^^°  unless  the  plea  be  of  a  purely  negative  character,^^' 
when  it  puts  in  issue  the  very  facts  alleged  in  the  bill.'^'  And  a 
plea,  "  whether  it  be  afiirmative  or  negative,  must  be  either  an 
allegation  or  denial  of  some  leading  fact,  or  matters,  which, 


309  Brannon,  J.,  in  the  opinion 
of  Poling  vs.  Maddox,  41  W.  Va. 
779,  24  S.  E.  Rep.  999. 

The  reason  for  the  principle 
stated  in  the  text  is  that  duplicity 
in  a  pleading  could  only  be  reached 
by  special  demurrer,  and  inasmuch 
as  such  demurrers  have  been  abol- 
ished by  statute,  this  ground  of  ob- 
jection to  a  pleading  has  been  re- 
moved. Coyle  vs.  B.  &  0.  R.  Co.,  11 
W.  Va.  94;  Sweeney  vs.  Baker,  13 
W.  Va.  158;  Cunningham  vs.  Smith, 
10  Gratt.  255;  Grayson  vs.  Buchan- 
an, 88  Va.  251,  13  S.  E.  Rep.  457. 

The  case  of  Cunningham  vs. 
Smith,  supra,  was  evidently  decided 
under  the  law  as  it  existed  prior  to 
the  revisal  of  1850  of  the  laws  of 
Virginia.  See  note  to  this  case,  by 
the  compilers  of  Hurst  &  Brown's 
Annotated  Dig.  of  the  Virginia 
Reps.,  vol.  2,  pp.  802,  803. 

310  Code,  Ch.  125,  sec.  20.    A  like 


statute  is  in  force  in  Virginia.  Code, 
1887,   Ch.   159,  sec.  3264. 

311  Opinion  of  Brannon,  J.,  iu 
Poling  vs.  Maddox,  supra. 

312  1  Bart.  Ch.  Pr.   (2nd  ed.)   382. 

313  Idem. 

314  Idem. 

315  Story,  Eq.  PI.  (9th  ed.)  sec. 
660;  Shipman,  Eq.  PI.  411;  1  Beach, 
Mod.  Eq.  Pr.  sees.  293,  319;  1  Dan- 
iell,  Ch.  Pr.   (4th  Am.  ed.)  604. 

310  Story,  Eq.  PI.  (9th  ed.)  sec. 
660;    Shipman,   Eq.    PI.   411. 

317  Ante,  sec.  264. 

318  Story,  Eq.  PI.  (9th  ed.)  sec. 
660. 

A  defendant  may  present  a  good 
plea  by  averring  the  facts  contained 
in  the  bill  and  along  with  them 
other  and  additional  facts  not  con- 
tained in  the  bill,  provided  that  the 
facts  taken  from  the  bill  and  the 
new  facts  together  establish  a  de- 
fense." 1  Beach,  Mod.  Eq.  Pr.  sec. 
319. 
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taken  collectively,  make  out  some  general  fact,  which  is  a  com- 
plete defense."  =>'" 

§388.     Distinction  between  a  plea  and  an  answer. 

A  plea  is  in  the  nature  of  a  special  answer,  generally  resting 
a  defense  to  the  bill  upon  some  particular  matter,  as  the  Statute 
of  Frauds,  former  adjudication,  stated  account  and  the  like,^^** 
but  making  no  further  answer  to  the  bill,  such  as  making  a 
discovery  of  the  matters  as  to  which  the  bill  prays  a  discov- 
ery,^^^  and  thus  save  the  labor  and  expense  of  taking  the  evi- 
dence at  large  in  the  cause.  ^^^ 

On  the  other  hand,  an  answer  not  only  makes  a  defense  to  the 
bill  upon  all  grounds  of  legitimate  defense,  but  makes  discov- 
ery as  called  for  in  the  bill.^^^  Furthermore,  an  answer,  when 
responsive  to  the  bill,  and  positively  denying  its  allegations, 
becomes  evidence  for  the  defendant,^^*  to  the  extent  hereinafter 
shown,^^^  while  a  plea  does  not.^^"  An  examination  of  the 
decisions  will  disclose  that  wherever  a  party  may  make  his  de- 
fense by  a  plea  to  the  bill,  he  can  interpose  the  same  defense  in 
the  Virginias  as  well  as  in  many  other  jurisdictions  by  an  an- 


319  Story,  Eq.  PI.  (9th  ed.)  sec. 
652. 

320  Heartt  va.  Corning,  3  Paige  Ch. 
566,  3  Law.  ed.  276;  Shipman  Eq. 
PI.  409,  410;  Story,  Eq.  PI.  (9th 
ed.)   sees.  649-651. 

321  Shipman  Eq.  PI.  410;  Story 
Eq.  PI.    (9th  ed.)    see.  846. 

322  Story,  Eq.  PI.  sec.  652;  Milli 
gan  vs.  Milledge,  3  Cranch  (U.  S.) 
220;  Farley  vs.  Kittson,  120  U.  S 
314. 

3^3  Shipman,  Eq.'  PI.  410;  Story, 
Eq.  PI.  sees.  848  et  seq.;  1  Daniel! 
Ch.  Pr.   (4th  Am.  ed.)   711-713. 

^24  Shipman,  Eq.  PI.  410;  Story, 
Eq.  PI.  (9th  ed.)  sec.  849a;  1  Dan- 
iell,  Ch.  Pr.   (4th  Am.  ed.)   843. 

320  Pout,  sec.  438. 

320  Heartt    vs.     Corning,     supra; 


Puterbaugh,  Ch.  Pr.  (3rd  ed.) 
161 ;  Gernon  vs.  Boecaline,  2  Wash. 
(U.  S.)    199. 

32T  Daniel  vs.  King,  7  Leigh  393, 
398;  Barrett  vs.  McAllister.  35  W. 
Va.  at  p.  116,  12  S.  E.  Rep.  1106; 
Kelly  vs.  Lewis^  4  W.  Va.  456; 
Smith  vs.  Nicholas,  8  Leigh  330; 
Cozine  vs.  Graham,  2  Paige  Ch. 
177,  2  Law.  ed.  863 ;  Miller  vs.  Me- 
Intyre,  6  Pet.  (U.  S.)  61;  Hii;h- 
stone  vs.  Franks,  93  ilich.  52,  52  N. 
W.  Rep.  1015;  Jourohnon  vs.  Mas- 
sengill,  86  Tenn.  81 ;  Dyer  vs.  Lin- 
coln, 11  Vt.  300;  :\Iitehell  vs.  Lenox, 
2  Paigo  Ch.  280,  2  Law.  ed.  907; 
Bullock  vs.  Boyd,  2  Edw.  Ch.  293, 
6  Law.  ed.  405 ;  McCabe  vs.  Conney, 
2  Sandf.  Ch.  314,  318,  7  Low.  ed. 
608;   Toledo  Tie  &  Lumber  Co.  vs. 
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§389.     When  an  answer  must  accompany  the  plea. 

The  following  are  the  classes  of  cases  in  which  an  answer 
must  accompany  a  plea,  and  each  case  depends  on  the  frame 
of  the  bill : 

Whenever  the  bill  is  so  framed  as  to  call  for  a  proper  dis- 
covery, and  such  discovery  is  material  to  the  plaintiff's  case, 
upon  the  trial  of  the  plea,  the  plea  must  be  supported  by  an 
answer.  Thus,  in  the  case  of  a  pure  plea,  which  relies  upon  a 
release,  and  the  plaintiif,  anticipating  this  defense  to  his  bill, 
charges  that  the  release  was  obtained  by  fraud,  and  sets  out  the 
facts  constituting  such  fraud,  and  asks  for  discovery  as  to  such 
facts,  the  plea  must  deny  the  fraud,  and  be  supported  by  an 
answer  in  which  the  defendant  must  make  full  discovery  as 
to  the  facts  alleged  in  the  bill  in  support  of  the  averment  of 
fraud  —  not,  it  will  be  observed,  in  support  of  the  plaintiff's 
original  case,  but  of  the  alleged  fraud  in  obtaining  the  re- 
lease.''^' In  the  more  modern  practice,  though  the  bill  does  an- 
ticipate by  apt  charge,  the  defense  which  is  set  up  by  plea,  and 
alleges  the  facts  in  support  of  the  charge,  no  answer  is  required 
in  support  of  a  plea  denying  such  charges  and  facts,  unless  the 
bill  plainly  seeks  a  discovery  in  reference  to  them.^^"     Hence  a 

Thomas,   33   W.  Va.   566,   11    S.  E.  eipated   defense.     Merwin,    Eq.    and 

Eep.  37;  Matthews  vs.  Roberts,  2  N.  Eq.  PI.  561. 

J.   Eq.    (1    Green)    338;   Brewer  vs.  329  Shipman,   Eq.  PI.  438,  440;    1 

Levan,  7  Pa.  Dist.  Rep.  702;  Black  Daniell,  Ch.  Pr.   (4th  Am.  ed.)   615. 

vs.   Miller,    173   111.   489,   50   N.   E.  Mr.  Daniell  thus  summa;rizes  the 

Rep.   1009;   Goodrich  vs.  Pendleton,  principles   and   rules   stated   in   the 

4  Johns.  Ch.   549,   1  Law.  ed.  932,  text :      "  Under    the    present    prac- 

933.  tice,  if  no  interrogatories  are  filed, 

328  Shipman,    Eq.    PI.    438 ;    Met-  the   defendant   need   only   aver   the 

win,  Eq.  and  Eq.  PI.  561,  sec.  975;  facts  necessary  to  render  the  plea  a 

1   Bart.   Ch.   Pr.    (2nd  ed.)    383;    1  complete  equitable  bar  to  the   ease 

Beach,  Mod.  Eq.  Pr.  sec.  298.  made  by  the  bill^  and  need  not  put 

Were   it   otherwise,    a   defendant,  in   any    answer   in   support   of   the 

by  merely  pleading  a  fraudulent  re-  plea.     If    interrogatories    are   filed, 

lease,    could    shut    out    a    plaintiff  the  principles  of  the  old  cases,  with 

from     all    discovery    of    the    facts  respect  to  an  answer  supporting  the 

showing    the    defendant's    fraud    in  plea,  still  remain  in  force, 

obtaining  the  release.    The  same  is  "The  cases  in  which  it  is  necessary 

true  of  any  other  ground  set  up  in  that  a  plea  should  be  supported  by 

the  bill  by  way  of  defeating  an  anti-  an    answer,    may   be    very    conven- 
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plea  which  contains  a  full  defense  to  the  bill  need  not  be  sup- 
ported by  an  answer,  in  any  case,  in  the  absence  of  interroga- 
tories calling  for  a  discovery.^^" 

Wherever  an  answer  under  oath  is  waived  by  the  plaintiff,  no 
answer  is  required  in  support  of  the  plea  which  meets  the  entire 
case  made  by  the  bill/^^ 

§390.     The  frame  of  a  plea. 

After  giving  the  title  of  the  cause,^**^  it  is  usual  to  introduce 
the  plea  with  a  protestation,^"^  but  this  is  no  longer  neces- 
sary,"^* and  in  the  Virginias  it  is  expressly  provided  by  stat- 
ute,""°  that  no  party  shall  be  prejudiced  by  the  omission  of  a 
protestation,  and  it  is  further  expressly  so  provided  in  these 
jurisdictions,"""  that  no  formal  defense  shall  be  required  in  a 
plea;  that  it  may  commence  as  follows:  "  The  defendant  says 
that."  Then  follows  the  matter  of  defense  to  be  relied  on  in 
the  plea.""'     If  the  plea  be  accompanied  by  an  answer  in  sup- 


iently  divided  into :  1.  Those  where 
the  plaintiff  admits  the  existence  of 
a  legal  bar,  and  alleges  some  equi- 
table circumstances  to  avoid  'its  ef- 
fect, and  interrogates  as  to  these 
circumstances;  and  2.  Those  where 
the  plaintiff  does  not  admit  the  ex- 
istence of  any  legal  bar,  but  states 
some  circumstances  which  may  be 
true,  and  to  which  there  may  be  a 
valid  ground  of  plea,  together  with 
other  circumstances  which  are  in- 
consistent with  the  substantial  va- 
lidity of  a  plea,  and  interrogates  as 
to  such  circumstances.''  1  Dan.  Ch. 
Pr.    (4th  Am.  ed.)    pp.  615,  616. 

330  Idem;  Cowaxt  vs.  Perrine,  18 
N.  J.  Eq.  458;  Hilton  vs.  Guyott,  42 
Fed.  Rep.  249. 

331  Tompkins  vs.  Anthon,  4  Sandf. 
Ch.  97.  7  Law.  ed.  1039;  Fish  vs. 
Miller,  5  Paige  Ch.  26,  3  Law.  ed. 
612. 

332  1  Beach,  Mod.  Eq.  Pr.  sec.  316. 

333  1  Bart.  Ch.  Pr.   (2ud  ed.)  383. 
33*  Idem. 


335  Code,  (W.  Va.)  1899,  Ch.  125, 
sec.  23;  Code  (Va.)  1887,  Ch.  159, 
sec.  3266. 

"The  matters  of  the  plea  con- 
tained under  the  protestation  cannot 
be  considered  as  averments  under 
any  .just  principles  of  pleading.  The 
protestation  in  no  manner  adds  to  a 
plea;  it  merely  excludes  the  conclu- 
sion of  the  admission  of  a  fact  from 
the  failure  to  deny  it.  It  is  a  decla- 
ration purely  collateral  to  the  main 
pleading,  and  intended  to  enable  the 
party  to  dispute  the  fact  not  trav- 
ersed in  another  action  or  proceed- 
ing. Stephen  on  Pleading,  p.  235- 
237.  Of  so  little  real  s^ibstance  is  it 
now  regarded,  that  it  has  been  dis- 
pensed with  by  sec.  25,  of  Ch.  171, 
Code  of  1860."  Philips  vs.  The 
Commonwealth,   19  Graft.   510. 

336  Code  (W.  Va.)  1899,  Ch.  125, 
sec.  26;  Code  (Va.),  1887,  Ch.  1.59, 
sec.  3269. 

33TWoodell  vs.  W.  Va.  Imp.  Co., 
38  W.  Va.  23,  17  S.  E.  Rep.  386. 
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port  of  it,  that  purpose  is  stated  in  the  answer,  and  that  the  plea 
is  not  waived.^^*  If  the  plea  only  goes  to  a  part  of  the  bill,  and 
an  answer  is  filed  to  the  rest,  it  is  stated  to  be  an  answer  to  so 
much  of  the  bill  as  has  not  been  pleaded  to,  and  disclaims  any 
waiver  of  the  plea.^^" 

It  is  not  necessary  to  state  in  a  second  or  other  plea  that  it 
is  pleaded  by  leave  of  the  court,  or  according  to  the  form  of  the 
statute.  °''° 

"  If  the  plea  is  intended  as  a  bar  to  only  part  of  the  bill  its 
conclusion  should  not  be  more  extensive  than  the  subject-matter 
to  which  it  relates.  It  should  not  conclude  to  all  the  relief 
prayed  for,  when  the  matter  pleaded  can  only  bar  a  part  of  that 
relief ;  but  in  such  cases  it  will  be  ordered  to  stand  for  so  much 
of  the  bill  as  it  properly  covers,  and  the  defendant  may  be  re- 
quired to  answer  to  the  residue."  ^*^ 

Pleas  should  be  signed  by  counsel,  but  need  not  be  sworn  to, 
unless  they  are  pleas  in  abatement,^^^  or  pleas  of  non  est  fac- 
tum.'''^ 

§391.     When  a  plea  in  bar  may  be  filed. 

A  plea  in  bar  may  be  filed  at  rules,  if  the  case  has  not  been 
set  for  hearing,^*^  or  in  term,  at  any  time  before  final  decree.^*" 
Wo  formal  order  filing  a  pleading  is  required,  if  it  appears  from 
the  record  that  it  was  treated  as  filed."*"  But  delay  in  filing  a 
pleading  ought  not  to  operate  to  delay  the  submission  of  the 


338  1  Bart.  Ch.  Pr.  (2nd  ed.)   383.  3m  l  Bart.  Ch.  Pr.  (2iid  ed.)  385, 

339  Mem,  383,  384.  386. 

340  Code  (W.  Va.),  1899,  Ch.  125,  346  Inasmuch  as  an  answer  may  be 
sec.  27;  Code  (Va.),  1887,  Ch.  159,  filed  at  any  time  before  final  decree, 
see.  3270.  post,  sec.  420,  there  is  no  valid  rea- 

341 1  Bart.  Ch.  Pr.   (2nd  ed.)  383.  son  why  a  plea  may  not  be  so  filed. 

342 /dem,     384;     4    Minor,     Inst.  See  1  Dan.  Ch.  Pr.    (4th  Am.  ed.) 

Part  2,  p.  1172.  690. 

343  Code   (W.  Va.),  1899,  Ch.  125,  346  Smith  vs.  Proffit,  82  Va.  832, 

sec.  39;  Code  (Va.),  1887,  Ch.  159,  855. 

sec.  3278.  ^*'  Bowles  vs.  Woodson,  6  Gratt. 

78. 
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§392.     How  the  sufficiency  of   a  plea  in  bar  or  in  abatement 
may  be  determined. 

If  the  plea  be  sufficient  in  fomi  and  substance,  the  plaintiff 
should  reply  to  it,  but  if  not,  he  should  set  it  down  for  argu- 
ment.^** This  is  the  way  in  which  its  sufficiency  is  properly 
tested/^"  though  its  sufficiency  may  be  considered  and  deter- 
mined upon  objections  made  to  its  being  filed. ''^''  Though  the 
statute  in  the  Virginias  ^^^  provides  that  a  plaintiff  in  equity 
may  have  any  plea  set  dovm  to  be  argued,  this  right  extends  to 
the  defendant  also.^°^  It  may  be  set  for  argument  either  by 
motion  or  petition.^^^  If  the  plea  be  overruled,  no  other  plea 
can  be  received  in  the  cause ;  ^^*  but  the  same  defense  may  be  in- 
sisted on  by  way  of  answer.^^^ 


§393.     How  the  issue  is  formed  on  a  plea  in  equity,   and  the 
■  scope  of  the  issue. 

If  the  plaintiff  desires  to  take  issue  on  a  plea  in  equity,  he 
must  do  so  by  general  replication,^'*''  as  a  special  replication  is 
not  permissible  in  equity.^"^  Upon  a  replication  to  a  plea,  noth- 
ing is  in  issue  except  what  is  distinctly  averred  in  the  plea ;  ^^* 

3^8  Code    (W.  Va.)    Ch.   125,  sec.  (9th  ed.)   sec.  697,  citing  Mitf.  Eq. 

30;  Code   (Va.),  1887,  Ch.  159,  sec.  PI.  by  Jeremy  301,  and  Cooper,  Eq. 

3273;     Montgomery    vs.    Olwell,     1  PL  231,  232. 

Tenn.    Ch.    184;    Rhode    Island    vs.  363  l  Daniell,  Ch.  PI.  and  Pr.   C6th 

Massachusetts,  14  Pet.   (U.  S.)  257;  Am.  ed.)  690-692. 

Farley  vs.  Kittson,   120  U.  S.  314.  S6i  Code    (W.  Va.),   Ch.   125,  sec. 

349  Farley     vs.     Kittson,     supra;  30;  Code   (Va.),  Ch.  159,  sec.  3273. 
Hughes  vs.  Blake,  6  WTieat.   (U.S.)  355  Goodrich     vs.      Pendleton,     4 
453 ;  Peay  vs.  Duncan,  20  Ark.  85 ;  Johns.  Ch.  551,  1  Law.  ed.  933. 
Dixon  vs.  Dixon,  61  111.  324;  Rous-  s^e  Post,  sec.  450. 

kulp  vs.  Kershner,  49  Md.  521.  367  Dows  vs.  McMichael.,  6  Paige 

350  Preston  vs.  Aston,  85  Va.  104,  Ch.  145,  3  Law.  ed.  9?3;  Barrett  vs. 
7  S.  E.  Rep.  344;  State  vs.  Purcell,  McAllister,  35  W.  Va.  103,  115,  12 
31  W.  Va.  44,  5  S.  E.  Rep.  301.  S.  E.  Rep.  1106;  McClane  vs.  Shep- 

351  Code  (W.  Va.),  1899,  Ch.  125,  herd,  21  N".  J.  Eq.  (6  C.  E.  Gr.)  76. 
sec.  30;  Code  (Va.)  1887,  Ch.  159,  sss  Tompkins  vs.  Anthon,  4  Sandf. 
sec.  3273.  Ch.  120,  7  Law.  ed.  1047;   Fish  vs. 

352Flagg  vs.  Bonnell,  10  N.  J.  Eq.       Miller,  5  Paige  Ch.   26,  3  Law.  ed. 
82;    1    Daniell,    Ch.    Pr.     (4th   Am.       612. 
ed.)    692    note    11;    Story,    Eq.   PI. 
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and  if  the  trutk  of  the  plea  is  established  at  the  hearing,  the 
plea  is  an  absolute  bar,  not  merely  to  that  part  of  the  claim  to 
which  it  is  strictly  pertinent,  but  to  so  much  of  the  bill  as  it 
professes  to  cover.'°°  And  if  the  truth  of  the  plea  be  made  out, 
the  bill  must  be  dismissed,  although  the  matters  pleaded  con- 
tain, in  fact,  no  valid  defense  to  the  suit.'*"" 

§394.     Burden  of  proof  on  the  issue  joined  on  a  plea  in  equity. 

Where  a  pure  plea  is  relied  on,  founded  always,  of  course, 
upon  matters  dehors  the  bill,  the  burden  is  always  upon  the 
defendant.'"'^  So,  that  if  a  defendant  fail  to  prove  the  truth 
of  the  facts  pleaded,  the  plea  will  be  overruled  as  false,  and 
the  complainant  will  be  entitled  to  a  decree  according  to  his  case 
as  stated  in  the  bill,  if  there  be  no  other  defense  to  the  suit  than 
that  set  forth  in  the  plea.^"^  It  is  otherwise  as  to  pleas  known 
as  negative  pleas,  which  are  founded  upon  allegations  made  in 
the  bill.""' 


S69  Tompkins  vs.  Anthon,  supra. 
Fish  vs.  Miller,  supra. 

360  Tompkins   vs.   Anthon,   supra. 
When  .a  plaintiff  has  taken  issue 

upon  a  plea  he  cannot  be  heard  to 
say  that  it  constitutes  no  defense  to 
the  bill.  Bean  vs.  Clark,  30  Fed.  Rep. 
225.  See  Story,  Eq.  PI.  697;  Rhode 
Island  vs.  Massachusetts,  39  U.  S. 
14  Pet.  210,  (10  L.  ed.  423)  ;  Myers 
vs.  Dorr,  13  Blatchf.  22;  Birdseye 
vs.  Heilner,  26  Fed.  Rep.  147. 

361  Bogardus  vs.  Trinity  Church, 
4  Paige  Ch.  178,  3  Law.  ed.  394; 
Tompkins  vs.  Anthon,  4  Sandf.  Ch. 
120,  7  Law.  ed.  1047,  Swayze  vs. 
Swayze,  37  N.  J.  Eq.  186.  See  Stout 
vs.  Seabrook,  30  N.  J.  Eq  187;  Mc- 
Ewen  vs.  Broadhead^  11  N.  J.  Eq. 
129;  Dows  vs.  McMichael,  6  Paige 
139;  Fish  vs.  Miller,  5  Paige,  26; 
Rhode  Island  vs.  Massachusetts,  39 


U.  S.  14  Pet.  210,  10  L.  e"d.  423; 
Daniels  vs.  Taggart,  1  Gill  &  J.  311; 
Hughes  vs.  Blake,  19  U.  S.  6 
Wheat.  453  5  L.  ed.  303;  Suydam 
vs.  Johnson,  16  N.  J.  Eq.  112;  Mc- 
Clane  vs.  Shepherd,  21  N.  J.  Eq.  76. 
If  to  a  bill  brought  to  foreclose 
a  mortgage  the  defendant  pleads 
usury,  and  the  bill  itself  on  its  face, 
and  the  documents  filed  with  it, 
present  a  case  of  usury,  such  as  is 
pleaded,  it  is  not  necessary  for  the 
defendant  to  take  depositions  to  sup- 
port his  plea.  His  adversary's  bill 
supports  his  plea.  Lane  vs.  Ellzey^ 
6  Rand.  661. 

362  Hunt  vs.  West  Jersey  Traction 
Co.,^— ,  N.  J.,  Ch.— 49  Atl.  Rep. 
434. 

363  Idem.  See  ante,  sec.  264,  as  to 
the  character  of  such  pleas. 
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§395.     How  the  issue  joined  upon  a  plea  is  tried. 

It  is  provided  by  statute  in  the  Virginias  *"*  that  a  plaintiff 
in  equity  may  take  issue  upon  a  plea,  and  either  party  may  have 
such  issue  tried  by  a  jury.^"^ 

It  was  decided  in  Pry  or  v.  Adams  J"^^  that  a  plea  to  the 
jurisdiction  ought  not  to  be  tried  by  a  jury,  but  only  according 
to  the  usual  course  of  chancery  causes ;  but  this  rule,  which 
formerly  obtained,  has  been  changed  by  the  statutes  above  men- 
tioned; so  that  now  by  the  plain  provisions  of  positive  law  an 
issue  upon  any  plea  filed  in  an  equity  cause  is  triable  by  jury 
at  the  option  of  the  parties  or  either  of  them. 

When  a  plea  which  meets  and  satisfies  all  the  claims  of  the 
bill  is  put  in  issue,  and  the  facts  are  found  as  therein  stated, 
the  bill  must  be  dismissed.^"' 

36*  Code    (W.  Va.)    1899,  Ch.  125,  367  Horn    vs.    Detroit    Dry    Dock 

sec.  31;   Code    (Va.)    1887,  Ch.   159,  Co.,    150    U.    S.    610;    Kennedy    va. 

sec.  3274.  Creswell,   101   U.   S.   641;   Hunt  vs. 

365 /(Jem.   As  to  when  a  jury  trial  West   Jersey    Traction   Co.     (N.    J. 

may  be  had  in  other  cases  in  equity,  Eq. )   49  Atl.  434 ;  Miller  vs.  United 

vide  post,  sees.  656-658.  States    Casualty    Co.     (N.    J.    Eq.) 

366  1  Call  382,  1  Am.  Dec.  533.  47  Atl.  509. 
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§396.     Definition  and  purpose  of  an  answer. 

An  answer  in  equity  pleading  is  a  defense  in  writing  to  a 
bill  of  complaint,  founded  upon  a  denial  of  all  the  material  al- 
legations of  such  bill,  upon  the  truth  of  which  the  plaintiff's 
claim  to  relief  is  based,  or  updu  the  admission  of  their  truth, 
coupled  with  an  incorporation  of  affirmative  substantive  matter, 
composed  of  one  or  more  facts,  sufficient  to  defeat  the  demand 
of  the  plaintiff  predicated  upon  the  admitted  truth  of  the  facts 
alleged  in  the  bill,  and  when  properly  called  for,  making  a  full 
discovery  of  matters  within  the  knowledge  of  a  defendant,  to 


Sec. 

443. 
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444. 

Sec. 

445. 
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be  used  as  evidence  in  a  court  of  law  or  equity,  as  the  nature  of 
the  right  in  dispute  may  require/ 

As  perceived  from  the  definition,  and  as  shown  by  the  au- 
thorities, the  purpose  of  an  answer  is  two-fold:  (1)  The  pre- 
sentation of  the  grounds  of  defense  to  the  bill  of  complaint; 
(2)  the  discovery  of  those  matters  properly  called  for  by  the 
plaintiff  in  his  bill.^  In  the  absence  of  statute  or  a  rule  of 
court,  an  answer  cannot  be  made  the  means  of  affirmative  re- 
lief/ In  West  Virginia  it  is  so  provided  by  statute ;  *  so  that 
an  answer  in  this  jurisdiction  may  not  only  combine  a  defense 
to  the  bill  with  proper  discovery,  but  also  the  further  object  of 
affirmative  relief  against  the  plaintiff  in  the  bill  or  one  or  more 
of  the  defendants/  In  the  absence  of  statute  or  a  rule  of  court 
affirmative  relief  can  only  be  obtained  by  means  of  a  cross-bill." 

§397.     The  general  nature  of  an  answer. 

An  answer  in  the  Virginias  is  the  usual  method  of  defense 
to  a  bill  because,  evidently,  of  the  great  latitude  in  defense  per- 
mitted by  means  of  an  answer,^  and,  perhaps,  for  the  further 

1  Various  definitions  of  an  answer  by   a   defendant   to   the   allegations 

have  been  given,  among  which  are  contained  in  a  bill-  or  information 

the  following:    "The  answer  of  the  filed  by  the  plaintiff  against  him.'' 

defendant   in   equity   is   his  formal  Black,  Law  Diet.  Tit.    Answer,  74. 

written  statement  of  the  facts  of  his  2  ghipman,  Eq.  PL  490 ;   Merwi», 

defense   to   the   merits   of   the   case  Bq.  and  Eq.  PI.  see.  981 ;  Story,  3q. 

stated  by  the  bill,  as  well  as  his  re-  Pi.    (9th   ed.)    sec.   850;    1   Edniell, 

sponse  to  such  discovery  as  is  called  Ch.  PI.  and  Pr.   (4th  Am.  ed.)   711. 

for  by  the   interrogatories,   if  any,  3  Shipman,   Eq.   PI.   499,   500  ajid 

which  the  bill   contains.     It  is  the  notes;  Lube,  Eq.  PI.  49. 

principal  p'eading  by  the  defendant  *  Code,    (W.    Va. )    Ch.    125,    see. 

to  the   merits  of  the  billj  and  the  35. 

last  in  order  upon  his  side  of  the  5  Post,  sees.  423,  424. 

case."    Shipman,  Eq.  PI.  490.  e  Adams'  Eq.    (8th  ed.)  403,  note. 

"  A  defense  in  writing,  made  by  a  7  Ante,  see.  388.    Indeed  it  is  the 

defendant  to  the  charges  contained  usual  means  of  defense  to  a  bill  in 

in  a  bill  or  information  filed  by  the  most  other  jurisdictions  where  the 

plaintiff  against  him  in  a  court  of  equity  system  of  pleading  and  prae- 

equity."    Bouv.  Law.  Diet.  124.  Tit.  tice  obtains.    Shipman,  Eq.  PI.  486- 

Answer.  499   and  notes;    I   Daniell,   Ch.   PL 

"In  chancery  pleading,  the  term  and    Pr.     (4th    Am.    ed.)     711    and 

denotes  a  defense  in  writing,  made  note;  Adams'  Eq.    (8th  ed.)    342. 
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reason  that  it  may  set  up  any  number  of  defenses  that  are  not 
inconsistent  with  one  another/  But  a  defendant  cannot  set  up 
in  his  answer  two  defenses  inconsistent  with  each  other,  for  if 
the  matters  containing  one  defense  are  truly  stated,  the  matters 
upon  which  the  other  defense  is  attempted  to  be  placed  must 
necessarily  be  untrue  in  point  of  fact,"  nor  can  he  set  up  de- 
fenses as  the  consequence  of  inconsistent  facts,  whether  such 
defenses  are  each  substantially  relied  on  or  stated  in  the  alter- 
native/" 

The  answer  is  only  designed  as  j;  defense  to  those  matters  in 
the  bill  that  are  well  pleaded ;  ^^  that  is,  to  facts  alleged ;  so 
that  matters  of  law,  or  inferences  of  law  drawn  from  the  facts, 
need  not  be  made  the  subject  of  answer/^  It  is  intended  to 
meet  the  averment  of  fact  made  in  the  bill,  by  positive  allega- 


8  1  Barton's  Ch.  Pr.  (2nd  Ed.) 
414;  Bank  vs.  Parsons,  42  W.  Va. 
139,  24  S.  E.  Kep.  557;  Hopper  vs. 
Hopper,  11  Paige  Ch.  46,  5  Law. 
Ed.  52  and  note;  Willis  vs.  Willis, 
42  W.  Va.  522,  525,  26  S.  E.  Rep.. 
515,  516;  Seanlan  vs.  Scanlan,  134 
111.  630,  25  N.  E.  Rep.  652. 

"  In  a  suit  by  a  wife  against  her 
husband  for  separation  from  bed 
and  board  on  ground  of  improper 
and  cruel  treatment,  defendant  may 
deny  the  allegations  upon  which 
the  complainant's  title  to  relief  is 
founded,  and  may  at  the  same  time 
set  up,  in  his  answer,  any  recrim- 
inatory matters,  not  wholly  incon- 
sistent with  such  denial,  as  a  dis- 
tinct or  separate  defense  to  the 
claim  for  relief,  or  to  some  part 
thereof."  Hopper  vs.  Hopper,  su- 
pra. 

"A  defendant  may,  by  his  answer, 
set  up  any  number  of  defenses,  as 
the  consequence  of  the  same  state 
of  facts,  which  his  case  will  allow, 
or  the  ingenuity  of  his  legal  ad- 
visers may  suggest;  thus,  in  setting 
up  an  immemorial  payment  in  lieu 


of  tithes  a  defendant  has  been  al- 
lowed to  rely  upon  it,  either  as  a 
modus,  or  as  a  composition  really 
existing  from  time  immemorial,  or 
as  a  composition  undetermined  by 
notice.  In  none  of  these  cases  were 
any  facts  stated  in  the  answers 
which  were  inconsistent  with  any 
of  the  defenses  set  up,  and  the  evi- 
dence to  prove  them  was,  in  either 
case,  the  same."  1  Daniell,  Ch.  PI. 
and  Pr.   (4th  Am.  Ed.)   713. 

Several  defenses  may  now  be  re- 
lied on  in  one  and  the  same  plea. 
At  least  in  West  Virginia.  'Ante, 
sec.  387. 

^  School  District  vs.  Holmes,  16 
Neb.  488;  Wilkinson  vs.  Dobbie,  12 
Blatchf.  302;  Ledbetter  vs.  Ledbet- 
ter  (Mo.)  3  West.  Rep.  918;  Bank 
vs.  .Jones;  13  Wash.  281,  13  L.  R.  A. 
177. 

10  1  Daniell  Ch.  PI.  and  Pr.  (4th 
Am.  Ed.)  713;  1  Bart.  Ch.  Pr. 
(2nd  Ed.)  414;  Willis  vs.  Willis, 
supra. 

11  1  Daniel  Ch.  PI.  and  Pr.  719. 
Ibidem;  Story  Eq.  PL  (9th  Ed.), 

sec.  846. 
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tion  by  way  of  denial  or  admission  and  without  evasion/^  Its 
real  purpose  is  to  apprise  the  plaintiff  of  the  extent  and  nature 
of  the  defense  offered  to  the  bill,  and  so  inflexible  is  this  princi- 
ple, that  a  defendant  can  avail  himself  of  no  matter  of  defense 
not  stated  in  the  answer,  even  though  it  is  established  by  the 
evidence.^*  This  principle  does  not  preclude  the  defendant 
from  relying  upon  any  matter  of  which  the  court  will  take  ju- 
dicial notice,  as  nothing  will  be  pleaded  of  which  the  court  itself 
takes  notice.^"  And  if  a  matter  be  averred  in  the  bill  of  which 
the  court  will  take  judicial  notice,  and  the  fact  so  alleged  be 
false,  it  is  not  necessary  to  notice  such  fact  in  the  answer,  as 
the  court  will  treat  the  bill  as  if  no  such  matter  had  been  averred 
in  it.^^  Strictly  speaking,  the  answer  must  relate,  as  to  the 
grounds  upon  which  it  founds  a  defense,  to  matters  contained 
in  the  bill,^'  that  is,  it  must  be  relevant  to  the  case  made  by  the 
bill ;  ^'  even  though  such  answer  sets  up  a  claim  to  affirmative 
relief ;  so  that  if  the  affirmative  matter  is  foreign  to  the  object 
and  purposes  of  the  bill  and  not  germane  to  it,  or  not  in  any 
wise  connected  with  it  and  not  properly  in  defense  of  any  ma- 
terial allegations  of  the  bill,  such  an  answer  will  not  be  held 
sufficient  as  an  answer  to  the  bill.^^ 

§398.     The  component  parts  of  an  answer. 

The  frame  of  an  answer  may  be  said  to  consist  of  five  com- 
ponent parts,  and  for  convenience  of  consideration  are  thus  ar- 
ranged:    (1)  The  caption;  (2)  the  demurrer  and  reservation 

isMerwin  Eq.  and  Eq.  PI.  565.  332;   Eib  vs.  Martin,  5  Leigh   132. 

1*  Jewett   vs.   Sweet,    178   111.   96,  "  If  matter  appear  in  the  answer 

52    N.    E.    Rep.    962;    O'Brien    vs.  of  a,  defendant  in  equity,  which  is 

Stambach,    101    Iowa   40,   6   K.   W.  nowise  alleged  in  the  bill,  it  cannot 

Rep.  1133,  63  Am.  St.  Rep.  368.  justify  a  decree  for  plaintiff  against 

16  Hogg    PI.    and    F.    (2nd   Ed.),  defendant,    though    it    might   have 

sec.  72;   Secrist  vs.  Petty,   109  111.  been  ground  for   such  decree,  if  it 

188.  had  been  alleged  in  the  bill."   Eib 

16  1  Daniell  Ch.  PL  and  Pr.   (4th  vs.  Martin,  supra. 

Am.  Ed.)    546.  is  Forqueran  vs.  Donnally,    7   W. 

IT  Rust  vs.  Rust,  17  W.  Va.  901;  Va.  114. 

McMullen    vs.    Eagen,    21    W.    Va.  19  Rust  vs.  Rust,  supra;  McMul- 

247;    1    Beach   Mod.    Eq.    Pr.,    sec.  len  vs.  Eagen,  supra. 
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of  exceptions  to  the  bill;  (3)  a  distinct  and  categorical  answer 
to  the  bill;  (4)  a  general  traverse  or  denial  of  the  averments 
of  the  bill,  and  (5)  the  conclusion.^"  But  no  particular  form 
is  necessary  in  an  answer.  ^^  It  is  sufficient  if  it  present  a 
substantial  defense  to  the  bill,^^  and  inform  the  plaintiff  of  the 
nature  of  the  case  to  be  made  against  him.^'  It  is  said  by  an 
eminent  author  ^*  that  an  answer  must  be  divided  into  para- 
graphs, numbered  consecutively,  each  paragraph  containing,  as 
nearly  as  may  be,  a  separate  and  distinct  statement  or  allega- 
tion, and  that  it  must  not  refer  to  another  document,  not  on  the 
files  of  the  court,  as  containing  the  statement  of  the  defendant's 
case.^° 

§399.     The  caption  of  an  answer. 

The  caption  should  state  whose  answer  it  is,  to  whose  bill  it  is 
intended  to  be  an  answer,  and  the  court  in  which  the  bill  is 
filed, ^°  as  well  as  the  character  in  which  the  defendant  an- 
swers.^' Thus,  an  answer  is  headed,  "  The  answer  of  A.  B. 
to  the  bill  of  complaint  of  C  D.,  filed  against  this  respondent, 

in  the Court  of *  "  ;  or,  when  there  is  more 

than  one  defendant,  and  but  one  defendant  answers  it,  it  is 
headed,  "  The  answer  of  A.  B.  to  the  bill  of  complaint  of  C.  D., 
filed  against  this  respondent  and  another  (or  others,  as  the  case 
may  be),  in,"  etc.,  as  above  to  the  asterisk;  or  when  more  than 
one  defendant  answers,  the  answer  should  be  headed,  "  The 
joint  and  several  answer  of  "  (naming  the  defendants,  continu- 

20  1  Bart.  Ch.  (2nd  ed. )  406,  cit-  to  be  divided  into  paragraphs  as 
ing  Minor's  Institutes,  vol.  4,  p.  stated  by  Mr.  Daniell,  but  it  is  sug- 
1182;  Mitf.  Bq.  PI.  249;  Story  Eq.  gested  that  it  be  done  in  the  prepara- 
Pl.,  sees.  869,  870;  Sand's  Suit  in  tion  of  the  answer  so  as  to  insure 
Equity,  389.  a  methodical   statement   of  the  de- 

21  Utica  Ins.  Co.  ys-  Lynch,  3  fendant's  case,  and  particularly  if 
Paige   Ch.   210,   3  Law.   Ed.   120.  the  bill  has  been  divided  into  para- 

22  Idem.  graphs. 

22  Daniell    Ch.    PI.    and    Pr.     (6th  2e  l  Bart.  Ch.  Pr.   (2nd  Ed.)   406; 

Am.  Ed.)   714.  Story   Eq.    PI.    9th    Ed.),    see.    870; 

24  1  Daniell  Ch.  PI.  and  Pr.  (4th  1  Daniell  Ch.  PI.  and  Pr.  (4th  Am. 
Am.  Ed.)    731.  Ed.)    731;   Puterbaugh  Ch.  PI.  and 

25  There  is  no  rule  or  statute  in  Pr.   (3rd  Ed.)   165. 

the   Virginias  requiring  an  answer  271  Bart.  Ch.  Pr.   (2nd  Ed.)  406. 
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ing  as  above  stated) ;  or,  if  the  bill  be  against  a  defendant  in  his 
own  right,  or  in  such  right  and  in  a  representative  capacity,  the 
answer  should  be  headed,  "  The  answer  of  A.  B.  in  his  own 
right  and  as  the  executor  or  administrator  of  "  (naming  the  de- 
cedent), "  deceased;"  ^^  or  if  the  answer  is  to  be  filed  by  an 
infant,  it  should  be  headed,  "  The  answer  of "  (nam- 
ing the  infant  or  infants),  "  an  infant,  by ,  his  guard- 
ian ad  litem  " ;  ^'  or  if  the  answer  is  to  be  filed  by  a  lunatic  or 
idiot,  it  may  be  by  a  guardian  ad  litem,  if  no  committee  has  been 
appointed  for  him ; ""  but  if  a  committee  has  been  appointed,  the 
party  under  such  disability  must  defend  by  his  committee,^^ 
unless  the  interests  of  the  committee  are  adverse  to  those  of  the 
person  under  disability.^^  If  the  bill  has  been  amended,  the 
answer    is    headed,    "  to   the    amended   bill   of   complaint   of 

,"  and  continues  as  above/^     If  the  answer  be  joined 

with  another  pleading,  it  should  be  headed,  "  The  demurrer  and 
answer  of,"  etc.,  or  "  The  demurrer,  plea  and  answer  of,"  etc., 
as  the  case  may  be.^*  When  there  is  a  demurrer  and  answer  to 
different  parts  of  the  bill,  the  heading  is,  "  The  demurrer  of 
A.  B.  to  part  of  the  bill  of  complaint  of  C  D.,  and  the  answer 
of  said  A.  B.  to  the  residue  of  said  bill,"  filed,  etc.^'*  The  same 
rule  applies  in  cases  where  the  defense  is  partly  by  plea  and 
partly  by  answer,  unless  it  be  an  answer  in  support  of  a  plea, 

28  An  answer  filed  by  one  of  three  but  in  the  body  of  the  answer,  she  in 

executors,  the  decree  being  in  favor  fact  answers  as  devisee.     It  is  held 

of  the   plaintiff,    cannot  be  treated  that  such  an  answer  places  the  de- 

as    the    answer    of    all.     Chinn   vs.  fendant  before  the  court  in  the  char- 

Heale,  1  Munf.  63.  acter   of  devisee.     Kinney  vs.  Har- 

While  it  is  more  formal  as  well  vey,   2   Leigh   70.     See   also   Durett 

as  advisable  to  set  forth  in  the  cap-  vs.  Davis,   24  G-ratt.  302. 

tion  the  character  and  extent  of  the  29  1  Daniell  Ch.  PI.  and  Pr.   (4th 

answer,  yet  the  caption  of  the  bill  Am.   Ed.)    731;    1   Beach  Mod.   Eq. 

will  not  always  determine  these  ele-  Pr.,  sec.  353. 

ments    of    an    answer,    or   its   legal  30  Hinton  vs.   Bland,  81   Va.   588. 

effect  upon  the  demand  made  in  the  si  Idem. 

bill.     Thus  a  defendant  in  equity  is  ^^  Idem. 

charged    as    executrix    and    as    de-  83  1  Beach  Mod.  Eq.  Pr.,  see.  353. 

visee  of  a.  decedent;  in  the  caption  ^^Idem;  1  Daniell  Ch.  PI.  and  Pr. 

of  her  answer,  the  answer  only  pur-  731. 

ports  to  be  her  answer  as  executrix;  S5  1  Beach  Mod.  Eq.  Pr.,  sec.  353. 
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when  the  heading  is,  "  The  plea  and  answer."  '*  The  process 
and  pleadings  in  a  suit  should  use  the  full  Christian  names  and 
surnames  of  the  parties  to  it,  not  their  mere  initials/' 

§400.     The  caption  of  an  answer  further  considered. 

If  a  bill  be  filed  against  several  personal  representatives  or 
partners,  and  the  answer  is  designed  to  be  "for  all  of  them,  it 
should  be  so  stated;  that  is,  it  should  be  drawn  as  the  joint  an- 
swer of  all.'*'  Two  or  more  persons  may  join  in  the  same  an- 
swer, and  where  their  interests  are  the  same  it  is  said  they 
ought  to  join,  and  especially  so  where  they  are  represented  by 
the  same  solicitor,'"  unless  some  good  reason  exists  for  filing 


36  Idem. 

37  Slinglufl  vs.  Gainer,  49  W.  Va. 
7,  37  S.  E.  Eep.  771. 

In  commenting  on  the  rule  stated 
in  the  text  in  tliis  case,  upon  the 
authority  of  which  the  author  has 
announced  this  principle,  Brannon, 
J.,  says :  "  The  said  petition  al- 
leged that  there  was  another  man 
named  R.  B.  Morgan,  resident  in 
Marion  county,  having  the  initials 
of  R.  E.,  his  correct  name  being  Ru- 
fus  E.  Morgan,  while  the  petitioner 
though  having  the  same  initials, 
was,  by  proper  name,  Robert  E. 
Morgan,  and  that  the  process  was 
in  fact  served  on  Rufus  E.  Morgan, 
and  not  on  petitioner,  Robert  E. 
Morgan.  If  this  is  so,  it  shows 
that  the  practice,  now  so  widely 
prevalent,  of  using  in  legal  docu- 
ments mere  initials  is  wrong, — 
often  the  source  of  mistaken  iden- 
tity or  other  confusion.  Initials 
are  not  a  name,  but  only  a  hasty, 
careless  substitute  for  the  proper 
name.  A  name  is  one  or  more 
words  used  to  distinguish  a  person, 
as  "  Socrates "  or  "  Benjamin 
Franklin,"  says  Bouvier's  Law  Dic- 
tionary. Since  the  days  of  William 
the  Conqueror,  by  the  common  law  a 


name  consists  of  a  given  name, 
called  "  Christian  name,"  because 
given  in  Christian  baptism,  and  a 
surname,  which  is  the  family  name 
or  patronymic.  A  middle  name  or 
initial  is  in  law  no  part  of  the 
name,  though  practically  it  is  some- 
times useful  as  a  means  of  identi- 
fication, but  it  may  be  omitted  from 
a,  document  without  prejudice  to  it. 
The  law  from  William  of  Normandy 
continues  as  Just  stated  down  to 
this  day.  Enewold  vs.  Olsen,  39 
Neb.  59,  57  N.  W.  Rep.  765,  22  L. 
R.  A.  573;  Godbe  vs.  Tootle,  154 
U.  S.  576,  14  Sup.  Ct.  1167,  19  L. 
Ed.  831.  It  has  even  been  held  in 
several  cases  that  I  have  noticed 
that  the  giving  of  mere  initials  in 
legal  proceedings  makes  them  void. 
Vawter  vs.  Gilliland,  55  Ind.  278. 
I  do  not  go  so  far,  but  the  fact 
serves  to  show  how  objectionable  it 
is, —  this  loose  practice,  now  so 
common.  14  Enc.  PI.  and  Prae. 
273;  Cattle  Co.  vs.  Becker,  147  U. 
S.  47,  58,  13  Sup.  Ct.  217,  37  L. 
Ed.  72;  Walton  vs.  Chair  Co.,  157 
U.  S.  342,  15  Sup.  Ct.  626.  39  L. 
Ed.   725." 

38  1  Bart.  Ch.  Pr.   (2nd  Ed.)  406. 

89  Story   Eq.   PL    (9th   Ed.),   sec. 
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separate  answers ;  *"  yet  each  defendant  has  an  absolute  right, 
if  he  desires,  to  put  in  a  separate  answer  for  himself.''^  It  is 
said  that  the  separate  answer  of  a  married  woipan  is  by  her  next 
friend ;  *^  and  it  is  well  settled  that  when  she  is  an  infant  her 
answer  must  be  by  guardian  ad  litem.*^  But  in  all  cases  when 
the  suit  concerns  her  separate  estate,  she  may  be  sued  as  if  she 
were  a  feme  sole;  **  and,  of  course,  the  answer  can  be  filed  in 
like  manner/' 

§401.     The  appointment  of  a  guardian  ad  litem. 

It  is  provided  by  statute  in  the  Virginias  **'  that  in  a  suit  in 
which  there  is  an  infant  or  insane  defendant,  the  court  may 
appoint  a  guardian  ad  litem,  or  (in  Virginia)  the  Judge  or 
Clerk  of  the  court  in  vacation,  or  (in  West  Virginia)  the  Clerk 
may  do  so  at  rules.  *^  It  is  absolutely  essential  that  a  guardian 
ad  litem  be  properly  appointed  so  that  an  answer  may  be  filed 
by  him  and  that  he  actually  file  an  answer  for  the  infant,  in 
order  to  render  any  decree  in  the  cause  affecting  the  rights  or 
interests   of  the  infant.*^     It  is  therefore  important  that  the 

869;  1  Daniell  Ch.  PI.  and  Pr.   (4th  498;  Alexander  vs.  Davis,  42  W.  Va. 

Am.  Ed.)   729.  465,  26  S.  E.  Rep.  291. 

40  Story  Eq.  PI.  (9th  Ed.),  sec.  «  Code  (W.  Va.),  Ch.  66,  see.  15; 
869.  This  matter  of  the  joinder  of  Code  (Va.)^  1887,  see.  2288;  Supp. 
two  or  more  persons  in  the  same  Code  (Va.),  1899,  see.  2288a;  Nor- 
answer  vphere  their  interests  are  the  folk  &  W.  R.  Co.  vs.  Daugherty,  92 
same,  is  governed  by  considerations  Va.  372,  28  S.  E.  Rep.  777 ;  Duval 
of  costs  incident  to  the  filing  of  vs.  Chelf,  92  Va.  849,  23  S.  E.  Rep.' 
separate    answers,    when    the    same  893. 

ends   may  be   attained  by   a   single  45  Duval  vs.  Chelf,  supra. 

joint    answer.     Story   Eq.   PI.    (9th  46  Code   (W.  Va.),  1899,  Ch.  125, 

Ed.)   869;  1  Daniell  Ch.  PI.  and  Pr.  see.  13;  Code   (Va.),  1887,  Ch.  159, 

(4th   Am.    Ed.)    730.     There   seems  see.  3255. 

no  good  reason  to  the  author  why  47  Idem. 

several  answers  may  not  be  filed  by  48  McDonald  va.  McDonald,  3  W, 

defendants   having   the   same   inter-  Va.   676;    Piercy  vs.   Piercy,   5   W 

ests,  if  they  so  elect,  and  we  have  Va.    199 ;    Myers    vs.    Myers,    6    W. 

so  stated  in  the  text.  Va.  369;  Bock  vs.  Bock,  24  W.  Va 

41  Story   Eq.    PI.    (9th   Ed.),   sec.  586;  Hart  vs.  Hart,  31  W.  Va.  688 
848.  8  S.  E.  Rep.  562 ;  Alexander  vs.  Da 

42  1  Bart.  Ch.  Pr.   (2nd  Ed.)  407.      vis,  supra;  Smith  vs.  Henkel,  81  Va 
ibidem;   Hogg   Bq.    Prinep.,    sec.       524;  Ewing  vs.  Ferguson,  33  Gratt, 

548. 
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plaintiff  in  a  suit  should  see  to  the  appointment  at  the  proper 
time  and  in  the  proper  manner  of  a  suitable  person  to  act  as 
guardian  ad  litem ;  *'  and  when  duly  appointed  he  may  be  com- 
pelled to  act  as  such  guardian  ad  litem/'''  but  he  shall  not  be 
liable  for  any  costs/^  and  shall  be  allowed  reasonable  compensa- 
tion for  his  services.^^ 

§401a.     The  reservation  of  exceptions  to  the  bill  made  in  the 
answer. 

In  the  Virginias  a  defendant,  under  the  statute  ^^  allowing 
him  to  plead  as  many  several  matters  of  law  or  fact  as  he  shall 
think  necessary,  may  demur  and  answer  at  the  same  time,^* 


*9  Campbell    vs.    Hughes,    12    W. 
Va.  183,  206,  citing  in  the  opinion 
of  the  court  1  Rob.  (old)   Prac.  172, 
173;    Fox  vs.   Corby,   2   Call.  p.   1 
Roberts  vs.  Staunton,  2  Munf.  129 
Brown    vs.    McRae,    4    Munf.    429 
Beverly  vs.  Miller,  6  Munf.  99. 

50  Code  (W.  Va.),  Ch.  125,  sec. 
13. 

51  Idem;  Hinton  vs.  Bland,  81  Va. 
588,  593. 

5- The  language  of  the  West  Vir- 
ginia statute  is,  "  shall  be  allowed 
his  reasonable  charges,  which  the 
party  on  whose  motion  he  was  ap- 
pointed shall  pay."  Code  (1899), 
*Ch.  125,  sec.  13.  The  following  is 
the  language  of  the  Virginia  stat- 
ute :  "  When,  in  any  case,  the 
court  or  judge  is  satisfied  that  the 
gnardian  ad  litem  has  rendered  sub- 
stantial service  to  the  estate  of  an 
infant  or  insane  defendant,  it  may 
allow  him  reasonable  compensation 
therefor  and  his  actual  expenses,  if 
any,  to  be  paid  out  of  the  estate  of 
such  defendant."  Code  (1887)  Ch. 
159,  see.  3255.  For  a  further  con- 
sideration of  the  subject  of  guar- 
dians ad  litem,  see  post,  sees.  820- 
824. 

B3A«<e,  sec.  387. 


5*  Bassett  vs.  Cunningham,  7 
Leigh  402;  Jones  vs.  Clark,  25 
Gratt.  675;  Matthews  vs.  Jenkins, 
80  Va.  463. 

In  laying  down  the  doctrine  an- 
nounced in  the  text,  the  court,  in 
the  course  of  its  opinion  in  Bas- 
sett vs.  Cunningham,  supra,  says: 
"  The  rule  is  laid  down  by  Mitford, 
Plead,  in  Ch.  171,  that  '  a  defendant 
may  demur  to  one  part  of  a  bill, 
plead  to  another,  answer  to  an- 
other, and  disclaim  as  to  another. 
But  all  these  defenses  must  clearly 
refer  to  separate  and  distinct  part* 
of  the  bill.  For  the  defendant  can- 
not plead  to  that  part  to  which  he 
has  already  demurred,  neither  can 
he  answer  to  any  part  to  which  he 
has  either  demurred  or  pleaded;  the 
demurrer  demanding  the  judgment 
of  the  court  whether  he  shall  make 
any  answer,  etc. —  An  answer  will 
therefore  overrule  a  demurrer,  etc.'  " 
So,  too,  in  2  Madd.  Ch.  Prac.  282, 
it  is  said  a  defendant  cannot  de- 
mur and  plead,  or  demur  and  an- 
swer, to  the  same  matter,  for  the 
answer  irill  overrule  the  demurrer. 
Although  such  is  the  rule  in  En- 
gland, yet  I  think  we  should  not 
hold    it    applicable    here.     By    our 
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putting  the  demurrer  and  answer  together  in  one  and  tho  same 
draft  of  the  pleading.^^  It  is  usual  to  follow  the  caption  with 
a  reservation  of  all  advantage  that  may  be  taken  by  exceptions  to 
the  bill,  but  this  is  not  necessary.^" 

And  in  an  infant's  answer,  being  by  his  guardian  ad  litem, 
this  general  reservation,  the  denial  of  combination,  together 
with  the  general  traverse  at  the  conclusion  formerly  common  to 
all  answers,  are  omitted. ^^ 

^402.     An  answer  should  be  distinct  and  categorical. 


When  a  defendant  submits  to  answer  the  bill  he  should  so 
frame  his  answer  as  to  meet  by  distinct  allegations  made  there- 


statute,  in  "  all  actions  at  law  the 
■defendant  may  plead  as  many  sev- 
eral matters,  whether  of  law  or  fact, 
as  he  shall  think  necessary  for  his 
defense;  and  it  has  been  repeatedly 
decided  that  a  defendant  may  plead 
and  demur  to  the  declaration.  Why 
should  we  not  extend  this  rule,  by 
analogy,  to  the  proceedings  in 
courts  of  equity?  An  answer  and 
a  demurrer  are  not  more  inconsist- 
ent with  each  other,  than  a  plea  to 
a.  declaration  and  a  demurrer.  The 
statute  of  limitations  by  its  terms 
applies  only  to  actions  at  law,  yet 
eourts  of  chancery  have  always  ex- 
tended its  benefits  to  parties  in 
equity.  It  is  true  that  another 
statute  says  that  upon  demurrer 
overruled,  the  defendant  shall  an- 
swer within  two  months  after.  1 
Kev.  Code,  Ch.  66,  sec.  100,  p.  216. 
But  this  section  applies  only  where 
a  defendant  relies  solely  on  his  de- 
murrer, and  does  not  preclude  him 
from  answering  at  the  same  time 
that  he  demurs.'' 

55  Dunn  vs.  Dunn,  26  Graft.  291; 
Matthews  vs.  Jenkins,  supra. 

56  Story   Eq.   PI.    (9th   Ed.),   sec. 
870;   Shipman  Eq.  PI.  488. 

Mr.  Story  says  that  this  form  is 


probably  intended  to  prevent  a  con- 
clusion that  the  defendant  having 
submitted  to  answer  to  the  bill,  ad- 
mits everything,  which  by  his  an- 
swer he  does  not  expressly  contro- 
vert, and  especially  such  matters  as 
he  might  have  objected  to  by  demur- 
rer or  by  plea.  Story  Eq.  PI.  (9th 
Ed.),  sec.  870.  But  this  reserva- 
tion has  no  sich  effect;  because 
every  material  allegation  not  con- 
troverted by  the  answer  is  taken  as 
true  in  West  Virginia,  Code,  Ch. 
125,  sec.  36;  and  also  in  Virginia 
upon  motion  and  notice  to  have  that 
part  of  the  bill  taken  for  confessed. 
Clinch  River  Mineral  Co.  vs.  Harri- 
son, 91  Va.  122,  21  S.  E.  Rep.  660. 
So  we  perceive  that  in  no  case  can 
this  reservation  be  of  any  practical 
benefit  to  a,  defendant. 

The  general  reservation  of  excejf- 
tions  in  the  commencement  of  an  an- 
swer cannot  be  relied  on  as  raising 
exceptions  to  the  jurisdiction;  nei- 
ther can  it  perform,  the  office  of  a 
general  demurrer,  or  of  exceptions 
to  the  averment  of  the  bill.  O'Neill 
vs.  Cole  4  Md.  107;  Oldham  vs. 
Trimble,  15  Mo.  225. 

5T  Story  Eq.  PI.  (9th  Ed.),  see. 
871. 
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in,  each  and  every  material  allegation  of  the  bill/*  That  is,  he 
should  distinctly  and  positively  admit  the  truth  of  such  allega- 
tions as  he  does  not  controvert,  and  make  a  distinct  and  positive 
denial  of  the  truth  of  those  he  does  controvert/'  Thus,  when 
there  are  specific  allegations  of  material  facts  in  a  bill,  and  the 
answer  does  not  specifically  admit  or  deny  such  material  allega- 
tions, but  among  other  things  contains  a  clause  denying  "  all  the 
material  allegations  contained  in  the  plaintiff's  bill  not  herein 
admitted  to  be  true,  and  calls  for  strict  proof  of  the  same,"  ""  it 
is  not  sufficient  and  may  be  rejected  upon  specific  exceptions  or 
objections  if  made  at  the  proper  time."'^  But  unless  an  answer 
containing  such  general  denial  is  excepted  to,  it  is  sufficient  to 
put  the  plaintiff  upon  proof  of  every  material  allegation  in  his 
bill/^  The  requirements  as  to  an  answer  to  a  bill  of  discovery 
are  considered  elsewhere  in  this  work ;  "^  but  in  addition  to  what 


58  Burlew  vs.  Quarrier,  16  W.  Va. 
108;  Rogers  vs.  Verlander,  30  W. 
Va.  619,  5  S.  E.  Rep.  847;  Richard- 
son va.  Douehoo,  16  W.  Va.  685, 
706;  Wilson  vs.  Maddox,  46  W.  Va. 
641,  33  S.  B.  Rep.  775;  Utica  Ins. 
Co.  vs.  Lynch,  3  Paige  Ch.  210,  3 
Law.   Ed.    120. 

"  A  plaintiff  has  a  right  to  have 
each  and  every  allegation  in  his  bill 
which  the  defendant  controverts  an- 
swered specially  "  ( specifically ) , 
"  and,  if  denied,  they  should  be  spe- 
cifically and  separately  denied;  and 
the  defendant  cannot  properly  deny 
them  by  a  general  denial  of  all  or  a 
number  of  different  allegations  to- 
gether." Rogers  vs.  Verlander,  su- 
pra. 

69  Burlew  vs.  Quarrier,  supra; 
Rogers  vs.  Verlander,  supra;  Rich- 
ardson va.  Donehoo,  supra. 

"  But,  generally  speaking,  if  the 
answer  is  deemed  insufficient  for 
omitting  to  notice  any  material  al- 
legation in  the  bill,  the  plaintiff 
should  except  to  it,  and  call  for  a 
better  answer."  Richardson  vs. 
Donehoo,  supra. 


«o  Burlew  vs.  Quarrier,  supra; 
Rogers  vs.  Verlander,  supra;  Core 
vs.  Bell,  20  W.  Va.  169,  174. 

"  When  in  an  answer,  nearly  all 
the  material  allegations  of  the  bill 
upon  which  the  prayer  for  relief 
is  predicated  are  controverted  in 
detail,  and  the  respondent  avers 
that  he  has  aimed  to  answer  fully 
each  and  every  allegation,  and  be- 
lieves he  has  done  so,  but,  by  way 
of  general  answer  to  all  such  alle- 
gations as  have  not  been  admitted 
or  denied,  says  they  are  untrue,  and 
demands  proof  of  the  same,  such 
general  denial,  while  not  sufficient 
to  constitute  good  pleading,  if  not 
properly  excepted  to  in  the  court 
below  will  be  considered  by  the  Ap- 
pellate Court  as  controverting  such 
parts  of  the  bill  as  are  not  specifi- 
cally replied  to."  Sandusky  vs. 
Faris,  49  W.  Va.  150,  38  S.  E.  Rep. 
563. 

«'  Rogers  vs.  Verlander,  supra; 
Core  vs.  Bell,  supra. 

"^  See  authorities  above  cited  un- 
der this  section. 

e^Ante,  sees.  159,  165. 
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is  there  said  it  may  be  added  that  a  defendant  need  not  answer 
as  to  matters  as  to  which  he  is  interrogated  which  have  not  been 
properly  charged  or  stated  in  the  bill  f*  though  if  he  does  answer 
and  the  plaintiff  replies,  the  facts  thus  set  forth  are  sometimes 
properly  in  issue. '°  And  the  learned  author  cited  below  says: 
"  A  very  general  charge  may  be  a  sufficient  foundation  on  which 
to  rest  a  great  number  of  specific  interrogatories,  all  of  which 
must  be  fully  responded  to.  Hence,  when  an  account  is  demand- 
ed, if  the  bill  avers  such  relations  of  business  with  the  defendant 
as  justify  the  requiring  an  account,  the  interrogatories  may  be 
as  numerous  and  as  special  as  the  plaintiff  may  think  fit;  and 
whether  they  are  so  or  not,  it  will  be  necessary  for  the  defendant 
to  afford  the  fullest  information,  touching  the  subject ;  and  that 
not  by  schedules,  but  by  the  answer  itself,  with  reference,  if 
necessary,  to  accounts  previously  settled,  and  to  other  vouchers, 
so  as  to  make  them  part  of  the  answer  and  to  give  the  fullest  op- 
portunity for  inspection  and  inquiry."  ""  And  it  is  said  by 
Mr.  Beach  that  "  under  the  modern  practice,  when  an  inter- 
rogatory relates  to  a  matter  which  is  pertinent  and  may  be  ma- 
terial to  the  case  made  by  the  bill,  and  which  the  plaintiff  has 
no  means  of  knowing  except  by  interrogating  the  defendant, 
and  when  the  interrogatory  is  founded  on  the  general  allegations 
of  the  bill,  the  defendant  is  bound  to  answer,  although  the  in- 
terrogatory is  not  founded  on  a  specific  allegation."  " 

§403.     That  the  answer  should  be  distinct  and  categorical — fur- 
ther considered. 

The  answer  must  be  to  the  entire  bill,  and  a  defendant  may 
be  compelled  to  answer,^'  unless  excused  by  plea  or  demurrer, 
to  put  in  a  full  and  complete  answer  to  the  whole  bill ;  °'  and  if 
a  defendant  in  his  answer  omits  to  answer  any  material  allega- 

e*Ante,  see.  104;  1  Bart.  Ch.  Pr.  517,    4    Law.    Ed.    255,    and    note; 

(2nd  Ed.)    413;   1   Beach  Mod.  Eq.  Cuyler  vs.  Bogert,  3  Paige  Ch.  186, 

Pr.,  see.  338.  3  Law.   Ed.   109;    Phillips  vs.   Pre- 

66  1  Bart.  Ch.  Pr.   (2nd  Ed.)  413.  vest,  4  Johns.  Ch.  205,  1  Law.  Ed. 
ec  Idem,  413,  414.  816. 

67  1  Beach  Mod.  Eq.  Pr.,  sec.  338.  eo  Coleman    vs.     Lyne,     4     Rand. 
«8  1  Bart.  Ch.  Pr.   (2nd  Ed.)  409;  454;    Bank    vs.    Messereau,    supra; 

Bank   vs.    Messereau,    7    Paige    Ch.       Cuyler  vs.  Bogert,  supra;  Richard- 
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tion  or  allegations  of  the  bill,  such  omission  constitutes  a  just 
ground  for  an  exception  to  such  answer.'"  A  defendant  in  his 
answer  may  neither  admit  nor  deny  those  matters  of  fact  not 
within  his  own  personal  knowledge,  and  call  for  strict  proof  of 
them ;  ''^  or  he  may  set  up  other  facts  to  show  his  rights  in  the 
suit.'^  In  West  Virginia  every  allegation  not  controverted  by 
the  answer  shall,  for  the  purposes  of  the  suit,  be  taken  as  true, 
and  no  proof  thereof  is  required ;  ''^  and  in  Virginia,  in  certain 
classes  of  cases,  every  such  allegation  may  be  taken  as  true  and 
no  proof  thereof  required,  upon  motion  to  have  that  part  of  the 
bill  taken  for  confessed.'''  But  these  cases  are  those  in  which 
the  allegations  of  the  bill  relate  to  some  negative  matter  —  that 
is,  to  some  fact  that  does  not  exist,  or  to  something  which  was 
not  done,  or  in  cases  where,  the  documents  and  circumstances  in 
the  cause  prove  prima  facie  that  the  facts  alleged  and  not  de- 
nied, are  true,'^  or  where  an  injunction  has  been  granted,  and 
a  material  fact  alleged  in  the  bill  is  not  denied  in  the  answer, 
when  such  fact  is  taken  as  true  upon  a  motion  to  dissolve  the 
injunction."'     But  the  general  rule,  which  obtains  in  Virginia, 

son   vs.   Donehoo,    16    W.    Va.    625,  jurisdiction  within   the   State,   and 

37    Am.    Rep.    794;    Story    Eq.    PI.  these  facts  are  not  controverted  by 

(9th  Ed.),  sees.  846   847.  the  answer,  they  are  to  be  taken  as 

70  Craig  vs.  Sebrell,  9  Gratt.  true  for  the  purpose  of  the  suit,  and 
131;  Coleman  vs.  Lyne,  supra;  no  proof  is  required  to  show  the 
Richardson  vs.  Donehoo,  supra.  same.''  Anderson  vs.  Nagle,  supra. 
See  post,  see.  413,  as  to  exceptions  "  Allegations  in  a  bill  in  chanceiy 
to  an  answer.  positively  denied  by  the  averments 

71  1  Bart.  Ch.  Pr.  (2nd  Ed.)  409.  of  the  answer,  and  unsustained  by 
Of  course,  this  rule  does  not  obtain  proof,  must,  at  the  hearing,  be  re- 
in West  Virginia, '  where  the  un-  garded  as  waived  by  the  plaintiff." 
controverted  parts  of  the  bill  are  Bryant  vs.  Groves,  42  W.  Va.  10, 
taken  as  true.  24    S.   E.  Rep.   605. 

72  Idem.  74  Dangerfield  vs.  Claiborne,  2  H. 

73  Code  (W.  Va.),  1899,  Ch.  125,  &  M.  17;  Clinch  River  Mineral  Co. 
sec.  36:  Gardner  vs.  Landcraft,  6  vs.  Harrison,  91  Va.  122,  21  S.  E. 
W.  Va.  36;  Anderson  vs.  Nagle,  12  Rep.  660. 

W.  Va.  98.  75  Opinion    of  Carr,   J.,   in   Crop- 

"  But  when  the  bill  exhibits  such  per  vs.  Burtons,  5  Leigh,  at  p.  432. 

authenticated    copies    from    the    re-  7e  Randolph      vs.      Randolph,      6 

corder's   docket  of  official   abstracts  Rand.   194,   198;   B.  &  0.  R.  R.  Co. 

of  judgments  so  docketed,  and  dis-  vs.  City  of  Wheeling,  13  Gratt.  40, 

tinctly  alleges  the  recovery  of  such  61. 
judgments  in  a  court  of  competent 
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and  which  is  sustained  by  the  great  weight  of  authority  in  the 
absence  of  a  statute  to  the  contrary,  is  that  a  mere  failure  of  a 
defendant  to  deny  all  the  allegations  of  the  bill  by  his  answer, 
is  not  an  admission  of  the  truth  of  those  allegations  that  are  not 
denied,  and  the  plaintiff  must  prove  them.'^ 

§404.     That  the  answer  should  be  distinct  and  categorical — ^fur- 
ther considered. 

An  answer  should  not  be  indirect,  uncertain  or  inferential,^' 
nor  should  it  be  equivocal  or  evasive  in  its  denials  of  the  allega- 
tions of  the  bill.''*  But  a  clear  and  distinct  general  denial  will 
not  be  affected  or  destroyed  by  any  ambiguity  or  apparent  eva- 
sion in  some  other  part  of  the  answer,  if  the  answer  can  be  so 
construed  as  to  comport  with  such  general  denial.®"     And  the 


■'■'  Roach  vs.  Glos,  181  111.  440,  54 
N.  E.  Rep.  48,  6  Am.  and  Eng.  Dec. 
in  Eq.  48,  and  the  great  array  ot 
cases  in  the  elaborate  note  at  pp. 
106-108. 

TSBobe  vs.  Stickney,  36  Ala.  482; 
Barague  vs.  Siter^  9  Ark.  545;  Rog- 
ers vs.  French,  19  Ga.  316;  Atkin- 
son vs.  Poster,  134  111.  472,  25  N. 
E.  Rep.  528;  Copeland  vs.  Crane,  9 
Pick.    (Mass.)    73. 

"  If  the  defendant  deny  a  fact, 
he  must  traverse  or  deny  it  directly, 
and  not  by  way  of  negative  preg- 
nant, as,  for  example,  where  he  is 
interrogated  whether  he  has  re- 
ceived a  sum  of  money,  he  must 
deny  or  traverse  that  he  has  re- 
ceived that  sum,  or  any  part  there- 
of, or  else  set  forth  what  part  he 
has  received."  1  Daniell,  Ch.  PI. 
and  Pr.   (4th  Am.  Ed.)   726. 

TsWilkins  vs.  Woodfin,  5  Munf. 
183;  Veile  vs.  Blodgett,  49  Vt.  270. 

80  Powell  vs.  Manson,  22  Gratt. 
17.7;  Clason  vs.  Morris,  10  Johns. 
Rep.  524,  4  Law.  Ed.  1137;  Whit- 
ney vs.  Robbins,  17  N.  J.  Eq.  360; 
Pant  vs.  Millei    17  Gratt.  187. 

In  Broughton  v=   CoflFer,  18  Gratt. 


196,  the  court  in  the  course  of  its 
opinion  says: 

"  The  fact  that  the  answer  was 
proved  to  be  false  as  to  the  quan- 
tity of  land  embraced  in  the  origi- 
nal parol  contract,  did  not  destroy 
the  weight  ascribed  to  it  by  law,  in 
respect  to  other  matters,  as  to 
which  it  was  not  disproved  by  the 
requisite   amount  of  evidence." 

In  Jones  vs.  Abraham,  75  Va.  469, 
the  court  says :  "  The  charge  is 
denied  by  Abraham  in  his  answer. 
To  the  extent  of  the  denial,  the  an- 
swer is  responsive  and  is  so  far  evi- 
dence for  the  respondent.  This  is 
so,  although  the  bill  does  not  call 
for  an  answer,  but  expressly  waives 
it;  for,  where  a,  bill  is  filed  for  re- 
lief, the  complainant,  according  to 
the  equity  practice,  cannot,  by  dis- 
claiming the  benefit  of  the  discov- 
ery, deprive  the  defendant  of  the 
right  to  answer  on  oath  and  have 
the  advantage  of  such  answer  as 
evidence  in  his  favor,  so  far  as  it  is 
responsive.  Such  is  the  settled  rule 
in  this  State.  Thornton  vs.  Gor- 
don, 2  Rob.  R.  719;  Fant  vs.  Miller 
&  Mayhew,  17  Gratt.  187,  206." 
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answer  must  not  be  argumentative.^^  "  Wherever  there  are 
particular  or  precise  charges,  they  must  be  answered  particular- 
ly and  precisely,  without  evasion  and  not  in  a  general  manner, 
though  the  general  answer  may  amount  to  a  full  denial  of  the 
charges."  *^  A  defendant  cannot  be  required  to  answer  imma- 
terial allegations,''^  or  as  to  matters  that  do  not  concern  him 
personally,**  and  though  the  bill  does  contain  allegations  of  facts 
that  do  concern  a  defendant  as  to  which  he  has  no  knowledge, 
a  denial  in  his  answer  of  all  knowledge  as  to  such  facts  is  suffi- 
cient in  Virginia  to  put  them  in  issue,*^  but  would  not  be  in 


The  Code  of  Virginia,  1887,  Ch. 
159,  see.  3281,  as  to  the  effect  of  an 
answer  when  the  oath  thereto  is 
waived,  provides :  "  If  the  com- 
plainant in  a,  suit  in  equity  shall, 
in  his  bill,  waive  an  answer  under 
oath,  or  shall  only  require  an  an- 
swer under  oath,  with  regard  to  cer- 
tain specified  interrogatories,  the 
ans^ver  of  the  defendant,  though 
under  oath,  except  such  part  there- 
of as  shall  be  directly  responsive  to 
such  interrogatories,  shall  not  be 
evidence  in  his  favor,  unless  the 
cause  be  heard  upon  bill  and  an- 
swer only;  but  may,  nevertheless, 
be  used  as  an  affidavit  with  the 
same  effect,  as  heretofore  upon  a 
motion  to  grant  or  dissolve  any  in- 
junction, or  upon  any  other  inci- 
dental motion  in  the  cause;  but  this 
shall  not  prevent  a  defendant  from 
testifying  in  his  own  behalf,  where 
he  would  otherwise  be  a  competent 
witness." 

Prior  to  the  passage  of  the  above- 
quoted  statute  (Acts  1883-4,  p.  15), 
it  was  the  settled  rule  in  Virginia, 
that,  even  though  the  complainant 
in  his  bill  expressly  waive  the  oath 
to  fJie  respondent's  answer,  yet  he 
could  not,  by  thus  disclaiming  the 
benefit  of  a  discovery,  deprive  the 
defendant  of  his  right  to  answer 
under  oath  and  have  the  advantage 


of  such  answer  as  evidence  in  his 
favor,  so  far  as  responsive  to  the 
bill.  See  Jones  vs.  Abraham,  75 
Va.  466;  Fant  vs.  Miller,  17  Graft. 
187;  Thornton  vs.  Gordon,  2  Rob. 
719;  1  Barton's  Ch.  Pr.  (2nd  Ed.) 
418. 

But  the  statute  seems  plainly  to 
alter  this  rule,  and  allow  the  plain- 
tiff to  deprive  the  defendant  of  the 
weight  of  his  answer  as  evidence, 
by  the  express  waiver  of  oath  there- 
to. See  1  Bart.,  Ch.  Pr.  (2nd  Ed.) 
418,  note  3. 

811  Bart.  Ch.  Pr.  (2nd  Ed.)  409. 
An  answer  must  state  facts  and  not 
arguments.     Story,  Eq.  PI.,  sec.  852. 

82  Idem,  citing  Story,  Eq.  PL,  sec. 
852.  The  same  principle  is  laid 
down  in  Woods  vs.  Morrill,  1  Johns. 
Ch.  103,  1  Law.  Ed.  76. 

83  Utica  Ins.  Co.  vs.  Lynch,  3 
Paige  Ch.  210,  3  Law.  Ed.  120. 

84  1  Bart.  Ch.  Pr.   (2nd  Ed.)  410. 

85  Roland  vs.  Bank,  90  Va.  813, 
20  S.  E.  Rep.  780. 

"  But  where  the  facts  are  such 
that  it  is  probable  he  cannot  recol- 
lect them  so  as  to  answer  more  posi- 
tively, a  denial  of  the  facts  accord- 
ing to  his  knowledge,  recollection, 
and  belief  will  be  suflBcient.''  Hall 
vs.  Wood,  1  Paige  Ch.  404,  2  Law. 
Ed.  694. 
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West  Virginia."^  When  documents  are  called  for  in  a  bill,  see 
another  part  of  this  work  as  to  when  and  under  what  circum- 
stances they  must  be  produced.*^ 

§405.     The  effect  of  an  answer  by  one  defendant  where  others 
do  not  answer. 

It  often  occurs  that  there  are  two  or  more  defendants"  to  a 
bill  and  only  one  of  them  files  an  answer.  It  is  well  settled  that 
in  such  a  case,  if  two  or  more  defendants  are  jointly  interested, 
and  one  of  them  files  an  answer  to  a  bill  fully  denying  the  facts 
upon  which  its  equities  are  predicated,  and  the  case  is  not  made 
out  against  the  defendant  who  thus  answers,  the  plaintiff  cannot 
succeed,  and  the  bill  must  be  dismissed  as  to  all  of  the  defend- 
ants.*^    But  where  the  parties  are  not  jointly  interested,  or  the 


"  When  a  defendant  answers  that 
he  has  not  any  knowledge  or  infor- 
mation of  the  fact  charged  in  the 
plaintiff's  bill,  he  is  not  bound  to 
declare  his  belief  one  way  or  the 
other.  It  is  only  when  he  states  a 
fact  upon  information  or  hearsay 
that  he  is  required  to  state  his  be- 
lief or  unbelief. 

"  Where  certain  documents  are  set 
forth,  historically,  in  the  stating 
part  of  the  bill,  the  defendant  must 
answer  to  the  fact  of  the  existence 
of  such  documents,  according  to  his 
knowledge,  or  his  information  and 
belief.  He  is  not  bound  to  answer 
to  the  facts  contained  or  stated  in 
such  documents,  unless  particularly 
stated,  distinct  from  the  documents. 

"  Where  the  defendant  answers 
that  he  '  is  utterly  and  entirely  ig- 
norant,' as  to  the  fact  to  which  he 
is  interrogated,  it  is  suflScient." 
Morris  vs.  Parker,  3  Johns.  Ch.  296, 
1  Law.  Ed.  624. 

Touching  the  subject  under  con- 
sideration see  a  valuable  note  to 
Morris  vs.  Parker,  supra  (1  Law. 
Ed.)   at  p.  624. 


86  See  Code  (1899),  Ch.  125,  sec. 
36. 

«T  Ante,  sec.  161. 

88  Clason  vs.  Morris,  10  Johns. 
Rep.  524,  4. Law.  Ed.  1137;  McDan- 
iel  vs.  Gooda-U,  2  Coldw.  (Teun.) 
391;  Ligon  vs.  Rogers,  12  Ga.  281; 
Cheney  vs.  Clements,  10  Humph. 
(Tenn.)  552;  Ashby  vs.  Bell,  80  Va. 
811;  Cartigue  vs.  Raymond,  4  Leigh 
579 ;  Terry  vs.  Fontaine,  83  Va.  458, 
2  S.  E.  Rep.  743. 

In  the  case  of  Terry  vs.  Fontaine, 
just  cited,  the  court  in  its  opinion 
says :  "  One  other  point,  however, 
is  worthy  of  notice.  The  appellant 
contends  that  the  answer  of  the  ad- 
ministrator of  Mrs.  Thompson  does 
not  inure  to  the  benefit  of  his  co-de- 
fendants, as  against  whom  the  bill 
was  taken  for  confessed.  The 
ground  of  this  contention  is  that 
the  administrator  is  not  interested 
in  the  proceeds  of  the  sales  of  the 
lands  which  are  sought  to  be  sub- 
jected, and  therefore  that  he  and 
his  co-defendants  are  not  jointly  in- 
terested in  the  subject-matter  of  the 
suit.     A  sufficient  answer,  however, 
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defense  is  merely  personal  to  the  defendant  filing  the  answer,*" 
an  answer  filed  by  one  defendant  does  not  inure  to  the  benefit  of 
his  co-defendants.*"  Thus,  where  the  defense  set  up  in  the  an- 
swer is  that  of  infancy,  bankruptcy  and  the  like,  the  decree 
entered  p-o  confesso  against  those  in  default  will  not  be  affected 
by  the  filing  of  an  answer  of  a  defendant  relying  upon  such  per- 
sonal defense,  and  such  decree  will  remain  in  full  force  against 
those  not  answering  the  bill."^  But  if  the  answer  of  one  defend- 
ant goes  to  the  whole  bill,  and  shows  that  the  plaintiii  is  not 


to  this  position  is  that  the  bill 
prays  that  the  administrator  be 
made  a  defendant  to  the  suit,  and 
that  he  be  required  to  answer  the 
allegation's  of  the  bill  on  oath.  He 
did  answer,  denying  the  charges  of 
fraud  contained  in  the  bill,  and  it 
would  be  without  reason  and  doubt- 
less without  a  precedent,  to  enter  a 
decree  for  the  plaintiff  against  those 
defendants  who  failed  to  answer 
when  the  record  shows  he  is  not  en- 
titled to  a  decree.  See  Anon.,  4 
Hen.  and  M.  476 ;  Findlay  vs.  Shef- 
fey,  1  Rand.  73;  Cartigne  vs.  Ray- 
mond, 4  Leigh.  579;  Ashby  vs. 
Bell's  Adm'r,  80  Va.  811." 

In  Ligon  vs.  Rogers,  12  Ga.  281, 
the  bill  charged  fraud  and  collusion 
between  the  vendor  and  the  vendee 
in  the  sale  of  property,  made  them 
both  defendants,  and  sought  discov- 
ery and  relief  against  them;  and  it 
was  held  that  the  answer  of  the 
vendor  was  evidence  for  vendee  as 
against  the  complainant,  as  far  as 
it  was  responsive  to  the  allegations 
of  the  bill;  and  in  Cherry  vs.  Clem- 
ents, 10  Humph.  (Tenn.)  552,  where 
a  bill  was  filed  against  a  feme  co- 
vert and  her  husband  for  the  nay- 
ment  of  money,  and  the  trustees  an- 
swered the  bill  and  denied  its  equi- 
ty, but  i,he  husband  and  wife  did 
not  answer,  and  there  was  an  order 
for  a  decree  pro  confesso  as  fo  them, 


the   order   was   reversed   as   to   the 
wife,    on   the    ground   that   the    an- 
swer   of    the    trustee    removed    the 
equity  of  the  bill  as  to  her. 
89  Ashby  vs.  Bell,  supra. 

80  Ashby  vs.  Bell,  supra  j  Frank 
vs.  Lillienfield,  33  Gratt.  377. 

81  Ashby  vs.  Bell,  supra. 

In  the  case  of  Ashby  vs.  Bell,  the 
answer,  filed  by  a  single  defendant, 
relied  upon  the  statute  of  limita- 
tions as  a  defense,  and  in  comment- 
ing on  this  answer,  the  court,  in 
its  opinion,  says :  "  But  here  the 
interest  of  the  defendants  is  joint, 
and  the  defense  set  up  by  the  ap- 
pellant is,  that  the  plaintiff's  right 
of  action  is  barred,  not  as  against 
him  alone,  but  all  the  sureties  on 
his  principal's  bond.  And  it  is  dif- 
ficult to  see  why  the  defense  thus 
relied  on  should  not  enure  to  the 
benefit  of  all  the  sureties,  and  with 
the  same  effect,  as  if,  instead  of 
that  defense,  the  appellant  had 
pleaded  and  proved  a  release  by  the 
plaintiff,  or  payment  in  full  of  the 
asserted  claim,  or  any  other  defense 
going  to  the  foundation  of  the  plain- 
tiff's right  to  a  decree  at  all.  Cer- 
tainly no  avithority  has  been  cited 
to  support  any  such  distinction  as 
that  contended  for  by  the  appellee, 
and  it  is  perhaps  safe  to  say  none 
can  be  found." 
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entitled  to  the  relief  sought,  and  is  not  overthrown  by  the  proof, 
no  decree  can  be  had  against  any  of  the  defendants."^  So  where 
a  bill  is  filed  against  joint  defendants,  and  is  taken  for  confessed 
against  one  or  more  of  them  for  want  of  appearance,  and  one  or 
more  of  the  other  defendants  appear,  make  defense,  and  dis- 
prove complainant's  case,  the  bill  should  be  dismissed  as  to  all 
defendants."^ 

§406.    A  general  traverse  or  denial  of  the  averments  of  the  bill. 

The  general  traverse  is  of  ancient  origin,  and  was  introduced 
at  a  time  when  the  defendant  simply  set  forth  his  case  in  the 
answer,  without  answering  every  clause  in  the  bill ;  "*  but  as  the 
practice  now  requires  a  full  and  specific  answer  to  the  whole 
bill,  its  introduction  into  the  answer  seems  impertinent  and  use- 
less,"^ though  it  is  still  recognized  as  one  of  the  cpmponent  parts 
of  the  answer.""  A  general  traverse  consists  in  a  denial  of  all 
unlawful  combination  and  confederacy  charged  in  the  bill,  and 
of  all  other  matters  therein  contained,  save  as  expressly  ad- 
mitted or  qualified  in  the  body  of  the  answer."^ 

§407.     The  conclusion  of  the  answer. 

The  usual  conclusion  of  tbe  answer  is  with  a  prayer  that  the 
respondent  be  dismissed  with  his  proper  costs ;  "*  and  if  the  an- 
swer sets  up  a  claim  to  affirmative  relief,  the  conclusion  must 

92  Salman  vs.  Smith,  59  Miss.  399.  95  Shipman,  Eq.  PI.  489. 

See  Post,  see.  447.  96  Story  Eq.   PI.    (9th  Ed.),   sec. 

93  Aiken   vs.    Connelly    (Va.),   24      870;  Shipman,  Eq.  PI.  489;  1  Beach 
S.  E.  Rep.  909.     The  court  in  this      Mod.  Eq.  Pr.,  see.  353. 

case   in   the   course   of   its   opinion,  97  Idem;    Stafford    vs.    Brown,    4 

after    announcing    the    doctrine    of  Paige   Ch.   88,    3   Law.    Ed.   355;    1 

the  text,   and   declaring  that   it   is  Barb.  Ch.  Pr.  383.     But  would  not 

well  settled,  cites  in  support  of  it  this  general  traverse  now  be  a  just 

the  following   cases:      Cartigne   vs.  ground  of  exception?    See  ante,  sec. 

Raymond,  4  Leigh    579 ;   Payne  vs.  402  and  cases  cited. 

Graves,    5    Leigh     579;    Ashby    vs.  98  1   Bart.   Ch.   PI.   411;    Goff  vs. 

Bell,    80    Va.    811;    Terry   vs.    Eon-  Price,  42  W.  Va.  384,  26  S.  E.  Rep. 

taine's  Adm'r,  83  Va.  451,  458,  2  S.  287. 

E.  Rep.  743.  As   to   giving  relief   on   an    an- 

9*  Story  Eq.   PI.    (9th   Ed.),   see.  swer,   the   rule  of  practice  as  laid 

870;  citing  Cooper,  Eq.  PI.  323-325;  down  everywhere,   apart  from  stat- 

Mitf.  Eq.  PI.  by  Jeremy,  313-315.  ute   provision,    is    that    an    answer 
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be  with  a  prayer  for  the  appropriate  and  specific  relief  demand- 
ed by  the  particular  case.""  Indeed,  if  the  answer  for  affirmative 
relief  contain  no  proper  prayer  therefor,  it  is  error  to  decree 
affirmative  relief ;  ^'"'  and  if  such  an  answer  contain  only  a 
prayer  for  specific  relief,  and  no  prayer  for  general  relief,  no 
relief  except  that  specifically  prayed  for  can  be  granted.^"^  It 
is  therefore  advisable  to  embody  in  an  answer  for  affirmative 
relief  a  prayer  for  general  as  well  as  specific  relief. 

§408.     The  answer  must  be  properly  signed. 

The  answer  must  be  signed  by  the  defendant  and  his  coun- 
sel,^°^  unless  it  be  the  answer  of  a  guardian  or  committee,  when 
the  signature  of  such  guardian  or  committee  is  alone  required. '^"^ 
The  reason  assigned  for  the  rule  dem^anding  the  signature  of 
counsel  is  that  it  is  a  guaranty  of  good  faith,  and  that  the  an- 
swer made  is  proper  for  the  consideration  of  the  court,  and  not 
sham  or  frivolous.^"*     It  is  held  that  the  defendant's  signature 

can  only  pray  for  dismissal  of  the  a,  case  in  which  a  discovery  is  the 

bill,  and  not  for  affirmative  relief,  object  of  the  bill.    As  it  is  merely  a 

and   that,    if   any   further   relief   is  suit  for  the  safety  of  the  adminis- 

asKed,    it   must    be    done    by    cross  trator,  the  object  of  the  motion  is 

bill."     Goflf  vs.  Price,  supra,  in  the  reasonable,     and     it     would     cause 

opinion  of  the  court  by  Brannon,  J.  great  and  useless  delay,  trouble  and 

»» Middleton  vs.  Selby,  19  W.  Va.  expense,   to   send   a   commission   to 

167;    McMullen   vs.   Eagan,   21    W.  the  State  of  Ohio  for  the  sole  pur- 

Va.  233.  pose    of    taking    her    answer.      The 

100  Harrison  vs.  Brewster,  38  W.  case  of  Gwillin,  6  Ves.  285 ;  of  Bay- 
Va.  294,  18  S.  E.  Rep.  568.  ley  vs.  Delvalkiers,  10  Ves.  441,  and 

101  Goff  vs.  Price,  supra.  of  Harding  vs.  Harding,  11  Ves.  159, 

102  1  Daniell,  Ch.  PI.  and  Pr.  (4th  are  authorities  in  support  of  this 
Am.  Ed.)  732,  733;  Story  Eq.  PL  course  of  proceeding."  This  opin- 
(9t-t  Ed.)  875.  The  signature  of  ion  was  rendered  upon  a  motion  to 
the  defendant  may  be  waived  by  the  take  the  answer  of  the  defendant 
parties,  or  the  court  may,  for  suffi-  without  her  oath  and  signature, 
cient  reasons,  dispense  with  it.  supported  by  affidavit  that  the  resi- 
Idem.  See  Dennison  vs.  Bassford,  denee  of  the  defendant  was  at  Mi- 
7  Paige  Ch.  370,  4  Law.  Ed.  193  and  ami,  in  the  State  of  Ohio,  and  the 
note;   Dumond  vs.  Magee,  2  Johns.  motion  was  allowed. 

Ch.  240,  1  Law.  Ed.  362  note.    The  los  l  Daniell,  Ch.  PI.  and  Pr.  733. 

following  is  the  opinion  of  Chancel-  lo*  Shipman,  Eq.  PI.  495. 

lor  Kent  in  the  case :     "  This  is  not 
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to  the  affidavit  verifying  the  answer,  is  a  sufficient  signing  of  the 
answer/"^ 

It  is  usual  in  practice  in  the  Virginias  and  some  other  juris- 
dictions for  the  attorney  to  sign  the  name  of  the  defendant  to 
the  answer/"*  and  it  is  the  rule  in  many  States  for  counsel  alone 
to  sign  the  answer,  and  this  is  decided  to  be  sufficient.^*" 

§409.     When  the  answer  must  be  under  oath. 

An  answer,  other  than  that  of  a  corporation,  or  the  mere 
formal  one  of  a  guardian  ad  litem,^"^  must  always  be  under  the 
oath  of  the  defendant,  unless  obviated  by  statute  or  rule  of 
court,  or  a  waiver  thereof  by  the  plaintiff.^"''  It  is  provided 
by  statute,  however,  in  West  Virginia  that  "  if  the  plaintiff  de- 
sires the  defendant  to  answer  the  bill  on  oath,  he  must  verify 
his  bill  by  affidavit,  and  if  the  bill  be  so  verified,  the  defendant 
must  in  like  manner  verify  his  answer.  But  if  the  bill  be  not 
verified,  the  defendant  need  not  verify  his  answer,  and  if  he 
does  so  it  shall  not  be  entitled  to  any  more  weight  in  the  cause 
than  if  it  had  not  been  verified."  ^^°  Under  this  statute,  if  a 
plaintiff  desires  to  probe  the  conscience  of  a  defendant  by  means 
of  an  answer  under  oath,  he  must  make  affidavit  to  his  bill.^^^ 
In  Virginia  it  is  provided  by  statute  that  a  plaintiff  may  waive 
the  oath  to  an  answer ;  ^^^  but  unless  it  is  waived  the  answer  is 

106  Shipman,    Eq.    PI.    495,    note,  the  answer  of  an  infant  and  that  of 

citing  Ballard  vs.  Kennedy,  34  Fla.  a  guardian  ad  litem  must  be  under 

483,  16  So.  Eep.  327.  oath. 

106  Sladler  vs.  Heitz,  13  Lea  io9 1  Daniell,  Ch.  PI.  and  Pr.  (4th 
(Tenn.)  315.  If  the  answer  is  not  Am.  Ed.)  734,  735  and  notes; 
verified  by-  oath^  it  is  usual  for  Adams'  Eq.  {8th  Ed.)  343;  Story, 
counsel  to  sign  his  client's  name,  Eq.  PI  (9th  Ed.)  874;  Shipman,  Eq. 
showing  it  to  be  so  signed.  If  it  is  PI.  495;  Puterbaugh^  Ch.  PI.  and 
under  oath,  to  sign  it  in  the  same  Pr.  (3rd  Ed.)  167,  168;  Merwin, 
manner,  and  the  defendant  signs  Eq.  and  Eq.  PI.,  sec.  981  and  notes; 
the  affidavit  made  to  the  answer.  1   Beach  Mod.  Eq.  Pr.,  sec.  356 ;    1 

107  May  vs.  Williams,  17  Ala.  23;  Bart.  Ch.  Pr.  (2nd  Ed.)  411;  Lube, 
Fulton   Co.   vs.   Miss.,   etc.,   R.   Co.,  Eq.  PI.  49. 

21   111.  338;  Henry  vs.  Gregory,  29  "o  Code   (W.  Va.)    1899,  Ch.  125, 

Mich.  68;  Freehold  M.  S.  Ass'n  vs.  sec.  39. 

Bruen,  28  N.  J.  m  Arnold   vs.    Slaughter,    36    W. 

108  1  Bart.  Ch.  Pr.  (2nd  ed.)  411;  Va.  589,  15  S.  E.  Rep.  250. 
Revely    vs.     Skinner,    33    Mo.    98;  "2  Code  (Va.)   1887,  Ch.  159,  sec. 
Eidgely  vs.  Bennett,  13  Lea  (Tenn.)  3281;    1    Bart.   Ch.   Pr.    (2nd  Ed.) 
206.    See  post,  sec.  410,  as  to  when  411. 
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still  subject  to  the  general  rule,  and  must  be  under  oath.^^' 
The  waiver  need  not  be  by  an  order  of  court,  but  may  be  made 
in  the  bill  of  complaint,^^*  as  expressly  provided  by  statute/^** 
If  a  plaintiff  would  avoid  the  effect  of  a  sworn  answer  to  his 
bill,  he  must  expressly  waive  such  an  answer  in  his  bill,'^"  as 
he  cannot  do  so  in  an  amended  bill.^^^ 

§410.     When  the  answer  must  be  under  oath  further  considered. 

In  a  suit  or  proceeding  in  the  Virginias  for  the  lease  or  sale 
of  the  lands  of  an  infant,  and  who  must  be  a  defendant  to  such 
suit  or  proceeding  and  for  whom  a  guardian  ad-litem  must  be 
appointed,  the  answer  of  such  guardian  ad  litem,  as- well  as  that 
of  the  infant,  must  be  on  oath,^^*  and  the  guardian  ad  litem  and 
also  the  infant  (if  over  fourteen  years  of  age)  must  answer  the 
bill  or  petition.  ^^''  But  the  answer  of  a  corporation  need  not 
be  sworn  to,^^°  but  should  answer  under  its  corporate  seal.^^^ 
This  is  the  only  way  in  which  it  can  answer.^"^     The  answer 


113  Throckmorton  vs.  Throckmor- 
ton, 86  Va.  768,  11  S.  E.  Rep.  289. 

11*1  Bart.  Ch.  Pr.  (2nd  Ed.)  411, 
note. 

115  Code  (Va.),  1887,  Ch.  159,  sec. 
3281.  See  also  1  Ene.  PI.  and  Pr. 
867,  citing  Daniell,  Ch.  Pr.  (5th 
Am.  Ed.)  736;  Story,  Eq.  PI.  (10th 
Ed.),  sec.  874.  See  also  Throck- 
morton vs.  Throckmorton,  86  Va. 
768,  11  S.  E.  Rep.  289. 

116  Throckmorton  vs.  Throckmor- 
ton, supra. 

117  Idem. 

lis  Code  (Va.)  Ch.  117,  sec.  2618; 
Code  (W.  Va.)   Ch.  83,  sec.  3. 

It  ought  to  appear  either  from 
the  answer,  or  if  that  cannot  he 
found  or  prodiicea,'  from  the  record 
that  such  answer  has  been  sworn 
to.  Hull  vs.  Hull,  26  W.  Va.  1,  in 
the  opinion  of  the  court,  and  the 
learned  .Tudge's  review  and  criti- 
cism of  Zirkle  vs.  McCue,  26  Gratt. 


527,  and  Durett  vs.  Davis,  24  Gratt. 
302. 

iiaCode  (Va.)  1887,  Ch.  117,  sec. 
2618;  Code  (W.  Va.)  Ch.  83,  sec. 
3 ;  Hull  vs.  Hull,  26  W.  Va.  1,  23. 

120  1  Daniell,  Ch.  PI.  and  Pr.  (6th 
Am.  Ed.)  735,  note;  Roanoke  St. 
Ry.  Co.  vs.  Hicks,  96  Va.  510,  32  S. 
E.  Rep.  295;  Teters  vs.  W.  Va. 
Cent,  k  P.  R.  R.  Co.,  35  W.  Va.  433, 
14  S.  E.  Rep.  146. 

121 B.  &  0.  R.  Co.  vs.  City  of 
Wheeling,  13  Gratt.  62;  Teter  vs. 
\\  .  Va.  Cent.  &  P.  R.  Co.,  35  W.  Va. 
433,  14  S.  E.  Rep.  146;  1  Daniell, 
Ch.  PI.  and  Pr.  (6th  Am.  Ed.)  735. 
But  it  must  be  under  the  corporate 
seal,  unless  it  be  for  good  cause, 
dispensed  with.  1  Daniell,  Ch.  PI. 
and  Pr.  (6th  Am.  Ed.)  735,  note, 
citing  Ransom  vs.  Stonington  Sav- 
ings Bank,  13  N.  J.  Eq.  212. 

122  Kanawha  Coal  Co.  vs.  Ballard 
.<-  Welch  Coal  Co.,  43  W.  Va.  701, 
29  tt.  E.  Rep.  514. 
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should  be  signed  by  the  president,  with  the  seal  of  the  corpora- 
tion afSxed.^^''  If  a  plaintiff  desires  a  sworn  answer  from  a 
corporation,  he  should  make  such  of  the  ofEcers  or  individual 
corporators,  within  whose  knowledge  the  desired  facts  are  sup- 
posed to  be,  co-defendants  to  his  bill,  and  require  from  them  a 
discovery  under  oath/^* 


123  Teter  vs.  W.  Va.  Cent.  &  P.  R. 
Co.,  supraj  MeKell  vs.  Collins  Col- 
liery Co.,  46  W.  Va.  625,  33  S.  E. 
Eep.  765. 

121  Teter  vs.  W.  Va.  Cent.  &  P.  R. 
Co.,  supra;  Roanoke  St.  Ry.  Co.  vs. 
Hicks,  supra;  ante,  see.  158;  Ver- 
milyea  vs.  Fulton  Bank,  1  Paige  Ch. 
37,  2  Law.  Ed.  553  and  note;  Brum- 
ly  vs.  Westchester  County  Mfg. 
Soc,  1  Johns.  Ch.  366,  1  Law.  Ed. 
173  and  note. 

The  effect  of  an  answer  of  an 
agent  or  officer  of  a  corporation  is 
considered  and  determined  by  Chan- 
cellor Walworth  of  New  York  in 
Vermilyea  vs.  Fulton  Bank,  supra, 
and  his  opinion  is  here  subjoined: 
"  It  is  now  well  settled  that  officers 
of  a  corporation  may  be  made  par- 
ties to  a  bill  of  discovery,  for  the 
purpose  of  enabling  the  complain- 
ant to  obtain  a  knowledge  of  facts 
which  could  not  be  ascertained  by 
the  answer  of  the  corporation,  put 
in  under  their  corporate  seal,  and 
without  oath.  But  what  is  to  be 
the  effect  of  that  answer  of  the 
agent  or  servant  of  the  corporation, 
is  a  question  that  does  not  seem  to 
have  received  any  formal  adjudica- 
tion in  this  court.  If  it  is  to  be 
binding  and  conclusive  upon  the 
corporation,  I  can  see  no  necessity 
for  making  the  agent  a  party  to  the 
bill.  The  better  course  would  be  for 
the  plaintiff  to  state  in  his  bill 
those  facts  and  circumstances  which 
require  an  answer  from  the  cor- 
poration out  of  the  usual  form,  and 
apply  to  the  court  for  an  order  that 


some  or  all  of  the  officers  or  agents 
of  the  corporation  swear  to  their  be- 
lief of  the  truth  of  the  matters  con- 
tained in  the  answer.  This  course 
was  decided  by  the  late  Chancellor 
Kent  to  be  inconsistent  with  the  law 
of  this  court,  and  such  an  applica- 
tion was  refused.  Brumly  vs.  West- 
chester Mfg.  Society,  1  Johns.  Ch. 
366.  If  the  object  of  making  the 
agent  a  party  is  for  discovery,  to 
enable  the  plaintiff  to  understand 
his  rights  and  to  direct  his  inquir- 
ies, either  by  amending  his  bill  or 
in  the  subsequent  examination  of 
witnesses  in  the  cause,  there  is  a 
manifest  propriety  in  letting  the 
corporation  answer  in  the  usual 
way,  and  compelling  the  agent  to 
make  the  discovery  of  any  facts 
within  his  knowledge  by  his  sepa- 
rate answer.  The  corporation  may 
wish  to  make  admissions,  offers,  or 
concessions  with  which  the  party 
joined  for '  discovery  merely  has 
notiiing  to  do.  And,  on  the  other 
hand,  they  may  wish  to  disprove 
facts  which  the  agent  actually  sup- 
poses to  exist;  which  they  cannot 
do,  if  they  are  compelled  to  incor- 
porate his  statements  in  their  an- 
swer. In  Wych  vs.  Meal,  3  P. 
Wms.  312,  Lord  Talbot  says:  'Not- 
withstanding the  answer  of  the  offi- 
cer cannot  be  read  against  the  com- 
pany, yet  it  may  be  of  use  to  direct 
the  plaintifif  how  to  draw  and  put 
his  interrogatories  towards  obtain- 
ing a  better  discovery.'  And  in  a 
subsequent  case,  in  which  it  was 
sought  to  make  the  wife  a  party  for 
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§411.    How  the  answer  should  be  verified. 

It  is  said  that  a  joint  answer  should  be  sworn  to  by  all  the 
parties  who  have  joined  in  it,  and  this  seems  to  be  the  rule  in 
Virginia  and  even  elsewhere/^^  but  if  not  so  verified  this  omis- 
sion may  be  waived  by  the  plaintiff,  either  expressly  or  by  im- 
plication.^^" But  in  West  Virginia  it  is  sufiieient  if  the  answer 
be  sworn  to  by  one  of  the  defendants,^^^  and  if  the  plaintiff 
would  probe  the  consciences  of  all  the  defendants,  he  should  file 
interrogatories,  or  ask  the  assistance  of  the  court  in  making  all 
the  defendants  answer  under  oath.'^* 

The  manner  of  taking  the  oath  must  be  according  to  the  re- 
ligioB  of  the  person  to  whom  it  is  administered.^^"  In  Virginia 
a  solemn  affirmation  shall  be  equivalent  to  an  oath  made  by  a 
person  who  shall  declare  that  he  has  religious  scruples  as  to  the 
propriety  of  taking  an  oath.^'"  And  in  West  Virginia  a  solemn 
affirmation  is  equivalent  to  an  oath  in  all  cases.^^^ 


the  purpose  of  discovery,  Lord  El- 
don,  in  comparing  that  case  with 
the  case  of  an  agent  of  a  corpora- 
tion, says :  '  In  the  ease  of  the 
agent,  there  is  the  answer  of  a 
party  who  may  be  converted  into  a 
witness,  but  in  the  case  of  the  wife, 
her  answer  cannot  lead  to  her  ex- 
amination as  a,  witness.  Her  ease, 
therefore,  cannot  be  compared  to 
that  of  an  agent  of  a  corporation.' 
15  Ves.  165. 

From  these  dicta  it  appears  that, 
as  against  the  agent  of  the  corpora- 
tion, it  is  a  bill  of  discovery  mere- 
ly, and  that  no  decree  for  relief  can 
be  founded  on  his  answer,  either  as 
against  him  or  the  corporation. 
The  plaintiff  may  afterwards  use 
him  as  a  witness,  and  the  corpora- 
tion will  have  the  benefit  of  a  cross- 
examination,  or  may  disprove  the 
matters  contained  in  his  answer." 
See  Miller  vs.  Aracoma,  30  W.  Va. 
612,  5  S.  E.  Rep.  151. 

126  1    Bart.    Ch.    Pr.     {2nd    Ed.) 


412;    Binney's   Case,   2   Bland.    99; 
Cook  vs.  Dews,  2  Tenn.  Ch.  496. 

126  As  to  a  waiver  of  defects  and 
omissions  in  an  answer,  see  post, 
see.  413. 

127  Arnold  vs.  Slaughter,  36  W. 
Va.  589,  15  S.  E.  Eep.  250. 

128  Idem. 

129  1  Daniell,  Ch.  Pr.  and  Pr. 
(6th  Am.  Ed.)   736. 

'■  The  oath,  when  administered  to 
a  person  professing  the  Christian 
religion,  is  upon  the  Holy  Evangel- 
ists. But  persons  who  do  not  be- 
lieve the  Christian  oa'th  must,  out 
of  necessity,  be  put  to  swear  accord- 
ing to  their  own  notion  of  an  oath; 
therefore  a  Jew  may  be  sworn  upon 
the  Pentateuch  with  his  hat  on; 
and  a  heathen  may  be  sworn  in  a 
manner  most  binding  on  his  con- 
science."   Idem. 

130  Code  (Va.)  1887,  Ch.  13,  sec. 
176. 

isiCode  (W.  Va.)  1899,  Ch.  13, 
sec.  11. 
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§412.     The  sufficiency  of  the  affidavit  to  be  made  to  an  answer. 

In  Virginia  an  affidavit  to  any  pleading  is  sufficient  if  the 
affiant  swear  that  he  believes  it  to  be  true.^^^  In  West  Virginia 
the  affidavit  is  sufficient  if  the  affiant  swear  that  it  is  true  as  to 
facts  stated  upon  his  own  knowledge,  and  that  he  believes  the 
facts  stated  are  true  if  thej  be  stated  upon  information.^^'" 
And  the  affidavit  of  one  acting  in  a  fiduciary  capacity  only  re- 
quires its  verification  upon  the  belief  of  the  affiant.^'* 

In  West  Virginia  the  affidavit  may  be  made  before  a  Justice 
of  the  Peace,  County  Commissioner,  notary  public,  a  commis- 
sioner appointed  by  the  Governor,  or  by  a  court  or  its  Clerk.^^'' 
It  "  may  also  be  made  before  any  officer  of  another  State  or 
country  authorized  by  its  laws  to  administer  an  oath,  and  shall 
be  deemed  duly  authenticated  if  it  be  subscribed  by  such  officer, 
and  there  be  annexed  to  it  a  certificate  of  the  Clerk,  or  other 
officer  of  a  court  of  record  of  such  State  or  country,  under  an 
official  seal,  verifying  the  genuineness  of  the  signature  of  the 
first  mentioned  officer,  and  his  authority  to  administer  an 
oath."  ^'^  The  affidavit  may  be  made  before  the  same  officers, 
in  the  State  of  Virginia.^^''  Under  the  law  as  here  shown  to 
exist  in  the  Virginias,  a  pleading  may  be  sworn  to  before  the 
clerk  of  a  Federal  court,  holding  and  exercising  jurisdiction 
within  the  State  in  which  the  pleading  is  used.^'^  The  official 
character  of  the  party  before  whom  the  affidavit  is  made  must 
in  some  way  appear,  or  be  in  some  manner  recognized,  in  order 
to  render  the  affidavit  sufficient.'^'''' 

It  is  not  necessary  that  the  certificate  of  the  officer  of  another 
State,  verifying  the  signature  of  the  officer  before  whom  the 
affidavit  is  made,  should  state  in  absolute  terms  that  such  signa- 

132  Code  (Va.)  1887,  Ch.  159,  sec.  i38  Parker  vs.  Clark,  7  W.  Va. 
3282.                                                               467;   Dickinson  vs.  Railroad  Co.,  7 

133  Code   (W.  Va.)    1899,  Ch.  125,       VV.  Va.  390. 

sec.  42.  1'^  Hefferman  vs.  Harvey,  41   W. 

isildem.  Va.  766,  24  S.  E.  Rep.  592;  Parker 

135  Code  (W.  Va.)  1899,  Ch.  130,  vs.  Clark,  supra;  Sitlingston  vs. 
sec.  31.  Brown,    7    Leigh     271;    People   vs. 

136  Idem.  Rensselaer,  6  Wend.  543. 
137 Code  (Va.)   1887,  Ch.  13,  sees. 

173,  174. 
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ture  is  genuine ;  it  is  sufficient  if  it  state  that  the  officer  certify- 
ing to  it  believes  it  to  be  genuine ;  ^*°  nor  need  the  Clerk  of  a 
court  of  record  of  another  State  certify  that  such  court  is  a 
court  of  record,  as  such  fact  will  be  judicially  noticed. ^^^  There 
must  be  a  sufficient  certificate  showing  the  genuineness  of  the 
signature  of  the  officer  before  whom  the  affidavit  is  made/*^  but 
if  it  is  not  sufficient  an  amendment  will  be  allowed.^*^ 

§413.     How  the  sufficiency  of  an  answer  may  be  raised  and  de- 
termined. 

If  the  plaintiff  be  of  the  opinion  that  the  answer  is  not  a 
proper  one  to  be  filed,  when  the  answer  is  tendered  in  court,  he 
may  object  to  its  being  filed,  pointing  out  specifically  the 
grounds  of  his  objection. ^■'■'  But  the  plaintiff  must,  in  his  ob- 
jection, point  out  to  the  court  the  particular  point  or  points 
wherein  the  answer  is  objectionable  or  defective,  and  if  he  fail 
to  do  this,  so  as  to  obtain  a  ruling  on  the  specific  matter  of  ob- 
jection, and  his  objection  be  overruled,  the  objection  will  be 
treated  as  waived.^*'^  The  specific  point  of  objection  ought  to 
be  made  matter  of  record,  either  in  an  order  in  which  the  ob- 
jection appears,  or  by  an  indorsement  on  the  answer  itself,  or 
by  a  writing  distinctly  annexed  to  the  answer,  so  as  to  properly 
bring  the  specific  matter  of  objection  under  review  in  an  appel- 
late tribunal,  if  either  party  should  so  desire.  But  the  usual 
manner  of  raising  objections  to  an  answer  is  by  means  of  excep- 
tions. This  is  the  well  recognized  method  of  testing  its  suffi- 
ciency.^*"    It  is  absolutely  essential  that  any  and  all  objections 

1*0  Hefferman  vs.   Harvey,   supra.  W.     Va.     254,     which     holds     that 

I'll  Idem.  "  where    the    new    or    amended    an- 

142  Bohu  vs.   Zeigler,    44   W.   Va.  swer   presents  new  matter,  that   ia 

402,  29  S.  E.  Rep.  983.  not    material    to    the    defense,    the 

1*3  Idem.  court  may  refuse  to  permit  it  to  be 

1*4  Rogers    vs.    Verlander,    30    W.  filed."     See  Ward  vs.  Ward,   50  W. 

Va.  619,  5  S.  E.  Rep.  847.  Va.    517,    40    S.    E.   Rep.    472,    and 

It  is  said  in  Bennett  vs.  Pierce,  opinion  of  Brannon  J.,  in  that  case. 

45  W.  Va.  654,  31  S.  E.  Rep.  972,  i*5  Rogers  vs.  Verlander,  supra. 

that  likely,  if  an  answer  presents  no  i*6  Adam's  Eq.    {8th  Ed.)    14;    1 

bar  to  a  bill,  it  may  be  rejected  on  Daniell,   Ch.  PI.  and  Pr.    (6th  Am. 

a    general     objection    to   its    beinor  Ed.)    758,    759;    1    Beach   Mod.   Eq. 

14  Pr.,  ,5ec.  406;   Shipman  Eq.  PI.  98; 
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to  an  answer  be  properly  raised  in  the  court  below,  else  they  can- 
not be  considered  in  the  Court  of  Appeals/*^ 

§414.    Exceptions  to  an  answer  deined,  and  how  they  are  taken. 

Exceptions  are  allegations  in  writing  stating  the  particular 
points  or  matter,  with  respect  to  which  the  complainant  con- 
siders the  answer  insufficient  as  a  response  to  the  bill,  or  scan- 
dalous, or  impertinent.^*'  The  object  of  exceptions  is  to  direct 
the  attention  of  the  court  to  the  particular  point  or  points  ex- 
cepted to,  so  as  to  take  its  opinion  thereon,  before  taking  further 
steps  in  the  case,  to  the  end  that,  if  the  answer  be  adjudged  in- 
sufficient, a  better  or  sufficient  answer  may  be  compelled,  or'  if 
scandalous  or  impertinent,  the  scandalous  or  impertinent  matter 
may  be  expunged.^*"     If  the  exceptions  are  not  written  on  the 


Lube,  Eq.  PI.  72;  Story,  Eq.  PI.  (9th 
Ed.),  sec.  864;  Puterbaugh,  Ch.  PI. 
and  Pr.  (3rd  Ed.)  187;  Merwin, 
Eq  and  Eq.  PI.  568;  1  Bart. 
Ch.  Pr.  (2nd  Ed.)  415;  Bennett 
vs.  Pierce,  45  W.  Va.  654;  31  S. 
E.  Rep.  972;  Chapman  vs.  Rail- 
road Co.,  26  W.  Va.  299;  McKell 
vs.  Collins  Colliery  Co.,  46  W.  Va. 
625,  33  S.  E.  Rep.  765;  Richardson 
vs.  Donehoo,  16  W.  Va.  685;  Core 
vs.  Bell,  20  W.  Va.  169. 

As  to  the  importance  of  examin- 
ing answers  and  ascertaining  wheth- 
er they  are  objectionable  or  contain 
objectionable  parts  which  ought  to 
be  eliminated,  Brannon,  J.,  in  Ben- 
nett vs.  Pierce  supra,  makes  these 
practical  observations :  "  Excep- 
tions are  not  formal,  but  must  be 
written  and  point  out  grounds  of 
exception.  It  is  better  practice  to 
use  them,  though  I  think  the  prac- 
tice is  loose  with  all  of  us  in  this 
State  under  this  head.  We  let  an- 
swers go  in  for  what  they  are 
worth,  and  go  on  to  proof  on  both 
sides,  and  spend  much  time  and 
cost,  and  at  last  the  whole  answer, 
or  parts  of  it,  are  held  to  present  no 


bar.  The  court  would,  at  the  start, 
have  rejected  the  whole  or  parts  of 
the  answer  if  called  on  by  excep- 
tions, and  thuS  save  much  cost  and 
delay.  By  exceptions,  we  eliminate 
from  the  ease  answers  presenting  no 
bar  in  law,  or  such  parts  as  do  not, 
and  shorten  the  case.  1  Enc.  PI. 
and  Pr.  895;  Richardson  vs.  Done- 
hoo, 16  W.  Va.  685.  And  I  just  no- 
tice that  .ludge  Lucas  entertained 
the  same  doubt  I  entertain,  whether 
such  an  objection  can  avail  the 
plaintiff,  in  Arnold  vs.  Slaughter, 
36  W.  Va.  589,  15  S.  E.  Rep.  250. 
Such  general  objection  may,  under 
the  liberal  rules  of  equity  practice, 
be  good  where  it  goes  to  the  whole 
answer  a-S  presenting  no  bar,  but 
will  not  avail  where  only  some  mat- 
ters are  objectionable.'' 

1*7  Lurlew  vs.  Quarrier,  16  W. 
Va.  108;  Richardson  vs.  Donehoo, 
supra;  Arnold  vs.  Slaughter,  36  W. 
Va.  589,  15  S.  E.  Rep.  250. 

14S  Richardson  vs.  Donehoo,  su- 
pra; 1  Daniell,  Ch.  PI.  and  Pr.  (6th 
Am.  Ed.)   759. 

1*9  Richardson  vs.  Donehoo,  su- 
pra. 
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answer  itself,  which  is  the  usual  course  in  the  Virginias,^^"  they 
may  be  in  writing  on  a  separate  paper,"^  in  which  it  is  specified 
that  the  answer  complained  of  is  an  answer  to  the  bill,"^  having 
first  given  the  proper  title  of  the  cause/"'  and  when  written  out, 
they  should  be  signed  by  counsel.^"*  The  exceptions  must 
spcifically  and  distinctly  point  out  the  part  or  parts  of  the  an- 
swer deemed  objectionable,  so  that  the  court's  attention  may  be 
readily   directed  to  the  matter  particularly  complained  of.^°^ 


iBo  1  Bart.  Ch.   (3rd  Ed.)  415. 

151  1  Daniell,  Ch.  PI.  and  Pr. 
(6th  Am.  Ed.)    765. 

152 /dem. 

153  Idem. 

15*  Idem. 

155  Idem. 

"  The  ground  of  objection  taken 
and  relied  upon  by  the  appellant  is, 
that  the  court  erred  in  sustaining 
the  exception  to  his  answer,  be- 
cause, as  he  alleges,  the  exception  is 
not  well  taken,  in  that  it  failed  to 
give  the  page  of  the  bill  on  which 
the  allegation  omitted  to  be  an- 
swered was  to  be  found.  This  was 
purely  a  matter  of  practice  within 
the  discretionary  control  of  the 
court;  and  a  departure  from  what 
may  have  been  the  previous  course 
of  the  court  upon  that  subject 
would  certainly  furnish  no  ground 
for  reversing  the  decree.  Besides, 
the  party  submitted  to  the  order  of 
the  court  requiring  him  to  file  a 
better  answer,  and  did  file  another 
accordingly,  and  there  the  subject 
of  the  exception  properly  ended." 
Craig  vs.  Sebrell,  9  Gratt.  at  p. 
132. 

As  to  the  frame  of  the  exceptions 
for  insufficiency  Chancellor  Wal- 
worth in  Stafford  vs.  Brown,  4 
Paige  Ch.  88,  3  Law.  Ed.  355,  says : 
"  All  the  writers  on  the  subject  of 
equity  pleading  lay  down  the  prin- 
ciple distinctly,  that  exceptions  for 
insufficiency   are   founded   upon  the 


supposition  that  some  material  al- 
legation, charge,  or  interrogatory 
in  the  complainant's  bill  is  not  ful- 
ly answered.  In  Lord  Redesdale's 
treatise  it  is  said  that  if  the  com- 
plainant conceives  an  answer  to  be 
insufficient  to  the  charges  contained 
in  the  bill,  he  may  take  exceptions 
to  it,  stating  such  parts  of  the  bill 
as  he  conceives  are  not  answered, 
and  praying  that  the  defendant 
may  in  such  respects  put  in  a 
full  answer  to  the  bill.  Mitf. 
PI.  4th  Lond.  Ed.  315.  Coop- 
er says  the  exceptions  for  insuffi- 
ciency are  to  be  in  writing,  stating 
the  parts  of  the  bill  which  the  com- 
plainant alleges  are  not  answered. 
Coop.  P.  319.  Newland  also  says 
that  exceptions  for  insufficiency  are 
allegations  in  writing,  stating  the 
particular  points  or  matters  in  the 
bill  which  the  defendant  has  not 
sufficiently  answered.  1  Newl.  Pr. 
3rd  Lond.  ed.  259.  And  Lube,  in 
his  Analysis  of  the  Principles  of 
Equity  Pleading,  says  the  excep- 
tions must  state  the  precise  points 
in  the  bill  unanswered,  or  which  are 
imperfectly  answered.  Lube,  Eq. 
PI.  87.  Although  it  may  not  be  nec- 
essary in  the  exception  to  state  the 
precise  words  of  the  allegation, 
charge,  or  interrogatory,  in  the  bill 
which  is  not  fully  answered,  yet  the 
substance  at  least  must  be  stated; 
so  that  by  referring  to  the  bill 
alone,  in  connection  with  the  excep- 
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The  exceptions  should  be  specific,  pointing  out  the  defects  com- 
plained of,  and  not  a  mere  general  objection,  to  the  answer/'*^ 
Thus  an  allegation  in  the  bill  claimed  not  to  be  sufficiently  an- 
swered is  a  proper  basis  for  an  exception  to  an  answer  for 
insufficiency,  and  an  exception  which  amounts  to  no  more  than 
a  criticism  of  the  answer,  without  setting  forth  any  allegations 
of  the  bill  and  charging  that  as  to  it  the  answer  is  insufficient, 
will  be  disallowed  as  not  well  taken.^^'  The  exceptions  should 
pray  that  the  defendant  put  in  a  further,  full  and  sufiicient  an- 
swer.^"** In  the  case  of  several  defendants  answering  sepa- 
rately, exceptions  must  be  taken  to  each  answer ;  and  if  a  de- 
fendant, who  has  answered  jointly  with  another  defendant,  dies, 
exceptions  may  be  taken  to  the  answer,  as  being  that  of  the  sur- 
vivor only/"^ 

Where  exceptions  extend  only  to  part  of  an  answer  and  are 
sustained,  all  that  part  of  the  answer  not  affected  by  such  ex- 
ceptions,, is  retained  as  an  answer  -pro  tanto  to  the  bill.^"" 

§415.     How  exceptions  to  an  answer  are  disposed  of. 

When  a  plaintiff  in  equity  files  exceptions  to  an  answer,  the 
exceptions  should  be  noted  as  filed,  and  at  once  set  dovim  for 

tion,  the  court  may  se&  that  the  par-  matter  contained  in  them, —  but  the 

ticular  matters  as  to  which  a  fur-  exceptions   do   not,    as   they   should 

ther  answer  is  sought  are  stated  in  do,   set  forth  the  parts  of   the  an- 

the  bill,  or  that  such  an  answer  is  swer  excepted  to.     It  is  referred  to 

called  for  by  the  interrogatories."  only  as  set  forth  on  certain  specified 

Each  exception  to  an  answer  pages  and  lines  of  the  answers,  and 
should  be  confined  to  one  question,  as  their  paging  has  not  been,  by 
though  the  interrogatories  as  num-  the  Circuit  Clerk,  preserved  in  the 
bered  contain  several  questions.  record,  we  are  unable  to  say,  there- 
Bennett  vs.  Hamlin,  47  N.  J.  Eq.  fore,  whether  the  exceptions  were 
326.  properly  sustained  or  not." 

Touching  the  matter  of  the  par-  ise  Bennett  vs.  Pierce,  45  W.  Va. 

ticularity  with  which  the  parts  of  654,  31  S.  E.  Eep.  972. 

an  answer  excepted  to  ought  to  be  i57  Sandusky    vs.    Farris,    49    W. 

specified,     we     take     the     following  Va.  150,  38  S.  E.  Rep.  563. 

from   the   opinion   of   the   court   in  los  l  Bart.  Ch.  Pr.  (2nd  Ed.)  415. 

Nix  vs.  People,  116  111.  265,  4  N.  E.  i59  1  Daniell  Ch.  PI.  and  Pr.   (6th 

Eep.      785 :     "  Various      exceptions  Am.  Ed. )   765. 

were  taken  to  the   answers  in  this  iso  Hemphill   vs.   Miller,    16   Ark. 

case,— for      immateriality,      irrele-  271. 
vancy,  and  on  account  of  scandalous 
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argument/*^  The  noting  of  the  filing  of  the  exceptions  is  prop- 
erly made  by  an  order  entered  in  the  cause ;  ^°^  but  a  recital  in 
the  order  that  it  is  one  of  the  matters  upon  which  the  cause  is 
heard  is  suffieient.^"^  If  the  exceptions  are  material  and  such 
as  ought  to  be  sustained,  they  must  be  passed  upon  before  any 
decree  is  entered  in  the  cause/^^  It  is  not  the  practice  in  the 
Virginias  to  refer  exceptions  to  an  answer  to  a  commissioner/''^ 
as  generally  done  formerly  by  the  English  Court  of  Chancery, 
and  now  in  some  other  jurisdictions,^'"'  but  the  eoUrt  decides 
whether  the  answer  is  sufficient  or  not ;  ^^^  and  if  the  exceptions 
are  sustained,  the  court  directs  that  a  better  answer  be  filed,^"* 
and  gives  the  defendant  an  opportunity  to  file  such  an  an- 
swer.^^*  According  to  the,  strict  rules  of  practice,  the  court 
should  expressly  pass  on  the  exceptions  to  the  answer  before  pro- 
ceeding to  finally  hear  the  cause/'"  In  fact,  they  ought  to  be 
disposed  of  before  proceeding  further  in  the  cause.^'^ 

Care  should  be  observed  in  drawing  exceptions  to  an  answer, 
that  no  mistakes  be  made;  for,  after  they  have  been  filed,  no 
new  exceptions  can  properly  be  added/'^     It  is  provided  by  stat- 

161  Hartenan  vs.  Evans,  38  W.  Va.  Baxt.  (Tenn.)  493;  Hunt  vs. 
669,  18  S.  E.  Rep.  810.  Gookin,   6  Vt.  462;    1   Beach  Mod. 

162  Idem.  Eq.  Pr.,  sees.  417,  418. 

163  Idem.  16T  First  Nat.  Bank  vs.  Parsons, 
If   the   exceptions  to  the  answer      supra;  1  Bart.  Ch.   Pr.    (2nd  Ed.) 

are  not  well  founded,  it  has  been  de-  416. 

cided  that  it  is  not  ground  to  re-  iss  Johnson  vs.  Wilson,  29  Gratt. 

verse   a  decree  that  they  were  not  390. 

set  down  to  be  argued,  but  the  ease  i69  Idem. 

may  be  heard  and  decided  without  i^o  Richardson  vs.  Donehoo,  16  W. 

passing     on     them.       Goddin     vs.  Va.  685. 

Vaughn,  14  Gratt.  102 ;  Hartman  vs.  i7i  Clark  vs.  Tinsley,  4  Rand.  250. 

Evans,  supra.  it2  i  Daniell  Ch.  PI.  and  Pr.   (6th 

16*  First  Nat.  Bank  vs.   Parsons,  Am.  Ed.)   765. 

42  W.  Va.  137,  24  S.  E.  Rep.  554.  "  Cases,   however,   have   occurred, 

165>  dem;   1    Bart.    Ch.   Prj    (2nd  where  the  amendment  of  exceptions 

Ed.)  416.  has  been  permitted  on  the  ground  of 

166  Story  Eq.  PI.  ( 9th  Ed. ) ,  sec.  mistake ;,  as  where  the  plaintiff 's  so- 
865;  Lube  Eq.  PI.  74;  1  Daniell  Ch.  lieitor,  for  the  purpose  of  instruct- 
Pr.  (6th  Am.  Ed.)  351-353;  Mer-  ing  his  counsel  in  drawing  the  ex- 
win  Eq.  and  Eq.  PI.  568;  Byington  ceptions,  sent  him  by  mistake  the 
va.  Wood,  1  Paige  Ch.  145,  2  Law.  original  draft  of  the  bill,  instead  of 
Bd.    594;    Wood    vs.    McFerrin,    2  another  draft  from  which  the  bill 
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ute  in  the  Virginias  thai  when  exceptions  have  been  sustained 
to  an  answer,  and  the  defendant  puts  in  a  second  answer,  which 
is  adjudged  insufficient,  he  may  be  examined  upon  interroga- 
tories, and  committed  until  he  answers  them ;  ^'^  and  in  Virgi- 
nia, on  motion  of  the  plaintiff,  the  court  may  strike  out  the 
answer,  and  take  the  bill  for  confessed/'* 

But  notwithstanding  this  remedy  of  the  plaintiff,  if  the  ex- 
ceptions to  the  first  answer  have  been  sustained,  and  the  defend- 
ant refuses  to  answer  further,  the  bill  may  be  taken  for  con- 
fessed/'^ A  defendant  cannot  be  deprived  of  the  benefit  of  his 
answer  on  a  motion  to  dissolve  an  injunction  in  vacation  by 
exceptions  filed  thereto/'"  In  such  case  the  Judge  in  vacation 
will  hear  the  motion  to  dissolve,  and  examine  the  bill,  answer 
and  exceptions  thereto,  and  if  the  exceptions  are  not  well  taken, 
will  disregard  them/" 

§416.     When  exceptions  will  lie  to  an  answer. 

If  there  be  any  material  allegation,  charge  or  interrogatory 
in  the  bill  which  has  not  been  answered,  or  has  not  been  fully 
answered,^'*  or  if  there  be  any  scandahms  or  impertinent  mat- 
ter in  the  answer,^'"  or  if  the  answer  be  evasive,  indirect,  argu- 
mentative or  immaterial,^^"  or  if  it  contains  too  great  diffuse- 
ness,  or  confusion  of  statement,^^^  or  is  in  any  other  respects  im- 
proper, exceptions  may  be  taken  to  it.^*^ 

was  engrossed,  which  diflfered  mate-  Paige  Ch.  88;  3  Law.  Ed.  355;  Core 

rially,  and  the  mistake  was  not  dis-  BeH,  2'a  W.  Va.  169,  174. 

covered  until  it  was  too  late  to  ree-  its  Stafford     vs.     Brown,     supra; 

tify  it."     Idem.  Spencer  vs.  Van  Duzen,  1  Paige  Ch. 

•     "3  Code  (Va.),  1887,  Ch.  159,  see.  555,  2  Law.  Ed.  750. 

3277;    Code     (W.    Va.),    1899,    Ch.  As  to  what  constitutes  a,  scandal- 

125   see.  55.  ous    or    impertinent    matter    in    a 

174  Code  (Va.),  1887,  Ch.  159,  see.  pleading,  see  ante,  sec.  110,  which 
3277.  applies  as  well  to  an  answer  as  to 

175  Coleman  vs.  Lyne,  4  Rand,  at  a  bill  in  equity. 

p.  456.  isol    Bart.    Ch.    Pr.     (2nd    Ed.) 

176  Sandusky  vs.  Farris,  49  W.  415;  Bennett  vs.  Pierce,  supra; 
Va.  150,  38  S.  E.  Eep.  563.  Spencer  vs.  Van  Duzen,  supra. 

177  Sandusky  vs.  Farris,  supra.  isi  1  Bart.  Ch.  Pr.  (2nd  Ed.)  413. 

178  Richardson  vs.  Donehoo,  16  W.  iss  Core  vs.  Bell,  supra. 
Va.    703;     Stafford    vs.    Brown,    4 
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If  an  answer  goes  out  of  the  bill  to  state  some  matter  not 
material  to  the  defendant's  case,  it  is  deemed  impertinent,  and 
upon  application  to  the  court  the  matter  will  be  stricken  out  with 
costs,  which,  in  strictness,  are  to  be  paid  by  the  counsel  who 
signed  the  answer,  his  signature  being  required,  as  we  have 
seen,^*^*  as  a  guaranty  that  the  answer  contains  nothing  im- 
proper/*^ And  an  answer  is  insufficient  and  may  be  excepted 
to  if  it  merely  answers  the  charges  literally  and  generally,  but 
does  not  confess  and  avoid,  or  traverse,  the  substance  of  each 
charge,  or  answers  any  interrogatory  argumentatively,  and  not 
positively  and  directly.^** 

§417.     When  exceptions  to  an  answer  wfQ  be  sustained. 

In  West  Virginia  it  is  no  longer  necessary  to  except  to  an  an- 
swer which  fails  to  controvert  any  one  or  more  of  the  material 
allegations  of  the  bill,  because  such  allegations  are  taken  as  true 
and  no  proof  in  support  of  them  is  required.^*^  But  where  a 
defendant  does  controvert  such  material  allegations,  but  in  such 
a  way  as  not  to  constitute  good  pleading,  and  the  answer  is  ex- 
cepted to  on  that  account,  the  exceptions  will  be  sustained.  ^*° 
But  where  a  different  rule  of  practice  obtains,  as  in  Virginia 
for  instance,  as  to  the  effect  of  an  answer  which  only  controverts 
a  part  of  the  allegations  of  the  bill,  if  some  material  allegation 
is  unresponded  to  by  the  answer,  exceptions  because  of  such 
omission  ought  to  be  sustained.'*^  It  may  be  laid  down  as  a 
general  rule,  deducible  from  the  authorities,  that  where  excep- 
tions are  filed  to  an  answer,  based  upon  matter  improper  as  a 
defense  to  the  suit,  or  some  material  omission  in  the  answer, 
necessarily  called  for  in  the  bill,  or  in  its  verification  or 
structure,  and  the  exclusion  of  the  improper  matter  might  in 
some  -nanner  be  beneficial  to  the  plaintiff,  or  its  exclusion  is 
called  for  by  the  established  rules  of  equity  practice,  or  the  in- 
sertion of  the  matter  omitted  in  the  nnf  ''er  might  in  some  way 

i82»  Ante,  sec.  408.  188  Idem. 

18S4  Minor  Inst.  Part  2,  p.  1180.  1 87  Stafford     vs.     Brown,     supra; 

184  Idem.  West  vs.  Williams,  1  Md.  Ch.  358. 

185  Kiehardson  vs.  Donehoo,  supra. 
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beneficially  advance  the  cause  of  the  plaintiff,  exceptions  on 
such  account  ought  to  be  sustained.  ^^^  But  exceptions  to  a  mat- 
ter alleged  in  an  answer,  which,  if  true,^*°  would  be  a  proper 
ground  of  defense  to  the  bill  in  whole  or  in  j^rt,^""  or  exceptions 
founded  on  verbal  criticism,  slight  defects  or  the  omission  of  im- 
material matter,^'^  will  not  be  sustained. 

§418.     The  course  pursuable  by  a  defendant  when  exceptions  are 
filed  to  his  answer. 

If  a  defendant  deem  it  advisable,  he  may  submit  to  the  ex- 
ceptions, which  he  may  do  without  obtaining  leave  of  court,  and 
the  answer  will  then  be  regarded  as  insufBcient  from  the  date  of 
his  submission.^'^  But  where  two  or  riore  defendants  file  a 
joint  and  several  answer,  which  is  excepted  to  for  insufficiency, 
and  one  or  more  of  them  submit  to  the  exceptions,  the  others  may 
have  them  argued.^"^  When  exceptions  are  submitted  to,  the 
defendant  may  file  a  new  answer,  and  time  is  allowed  him  for 
this  purpose.^'* 

§419.    The  waiver  of  the  right  to  except,  and  of  exceptions,  to 
an  answer. 

If  the  plaintiff  take  any  steps  in  the  case,  indicating  that  he 
does  not  regard  the  answer  as  exceptionable,  the  right  to  except 
to  the  answer  will  be  treated  as  waived.^*"*     Thus  a  replication 

188  Burlew    vs.    Quarrier,    16    W-  i^"  Blair  vs.  Core,  supra. 

Va.   108  J   Arnold  vs.   Slaughter,  36  i»i  Richardson    vs.    Donehoo,    su- 

W.    Va.    589,    15    S.    E.    Rep.    250;  pro. 

Oowen    vs.     Alsop,  51    Miss.     158;  192  1  Daniell  Ch.  PI.  and  Pr.   (6th 

Spencer  vs.  Van  Dozen,  supra;  Mix  Am.  Ed.)  767. 

vs.  People,  116  111.  265,  4  N.  E.  Rep.  i«s  idem. 

783;    1  Dan.   Ch.   PI.  and  Pr.    (6th  194 /dem. 

Am.  Ed.)    758-775,  and  notes;  eases  i95  Coleman    vs.    Lyne,    4    Rand. 

and  authorities   cited  to  sees.  413-  454;    MeKell    vs.    Collins    Colliery 

416,   ante;  MeKell  vs.   Collins  Col-  Co.,  46  W.  Va.  625,  33  S.  E.  Rep. 

lier   Co.,   46  W.  Va.  625,   33   S.  E.  763;  Hartman  vs.  Evans,  38  W.  Va. 

Rep.  765.  669,   18  S.  E.  Rep.  810;   1  Daniell, 

189  Exceptions  to  an  answer  admit  Ch.  PI.  and  Pr.  (6th  Am.  Ed.)  763; 
the  truth  of  the  matters  excepted  to.  Lube  Eq.  PL  73. 

Blair  vs.  Core.  20  W.  Va.  266. 
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to  an  answer  admits  its  sufficiency  to  put  tke  plaintiff  on  proof 
of  his  case/'"  and  the  right  to  except  to  it  is  thereby  waived.^^' 
So,  where  a  plaintiff  proceeds,  after  the  filing  of  an  answer,  to 
take  his  proof  and  prepare  his  case  for  submission,  thus  pro- 
ceeding as  if  the  answer  were  sufficient,  the  right  to  except  to 
the  ans-wer  under  such  circumstances  will  be  treated  as 
waived. ^^^  And  if  exceptions  are  filed  to  an  answer,  and  the 
plaintiff  then  takes  issue  upon  it  by  filing  a  replication  to  it,  the 
exceptions  are  treated  as  waived,  and  the  answer  will  be  deemed 
sufficient."" 

§420.     When  an  answer  may  be  filed. 

The  time  within  which  an  answer  may  be  filed  is  generally  a 
matter  of  statutory  regulation,^""  and  in  the  Virginias  it  is  thus 
provided,  and  an  answer  may  be  filed  at  any  time  before  final 
decree.  ^"^  Accordingly,  after  the  final  decree  has  been  entered 
in  a  cause,  an  answer  cannot  be  filed  at  a  subsequent  term  of  the 
,  court,  so  as  to  open  up  the  proceedings,  to  set  aside  and  reverse 
the  former  decree  and  hear  and  determine  the  cause  de  novo.'"^ 
As  the  statute  declares  that  a  defendant  may  file  his  answer  at 
any  time  before  "  final  decree,"  the  only  question  that  can  arise 
touching  this  right  of  the  defendant,  is  the  true  meaning  of  the 
phrase  "  final  decree,"  within  (he  purview  of  the  statute.^"^ 

196  When  an  answer  is  unreplied  37  S.  E.  Rep.  606.  As  to  what  con- 
to,  it  is  taken  as  true.  Post,  sec.  stitutes  a  final  decree,  see  post,  sees. 
452.  566-569.       See     Kimble     vs.     Wo- 

107  Coleman  vs.  Lyne,  supra.  tring,  48  W.  Va.  412,  37  S.  B.  Rep. 

lOsMcKell     vs.     Collins     Colliery  606. 

Co.,  supra.  Under  Code  (Va. ),  sec.  3275,  pro- 

190  Hartman    vs.     Evans,    supra;  viding  that   at   any   time   before   a, 

Coleman  vs.  Lyne,  supra.  final  decree  a  defendant  may  be  al- 

200  Bowles  vs.  Woodson,  6  Gratt.  lowed  to  file  his  answer,  an  answer 

81 ;   Preston  vs.  Heiskell,   32  Gratt.  of  a  party  joined  as  a  party  defend- 

48;  Feuchtwanger  vs.  MeCool,  29  N.  ant  may  be  filed  at  any  time  before 

J.  Eq.  151.  final  decree.     Sharitz  vs.  Meyers,  99 

=01  Code    (Va.),    1887,   sec.   3275;  Va.  519,  39  S.  E.  Rep.  166. 

Code    (W.   Va.),    Ch.    125,    see.    53;  202  Crim   vs.   Davisson,   6   W.   Va. 

Traeewell  vs.  Boggs,  14  W.  Va.  254;  465.  , 

Bowles   vs.   Woodson,   6   Gratt.   78 ;  203  Bean   vs.    Simmons,    9    Gratt. 

Bean    vs.    Simmons,    9    Gratt.    389;  389,  392. 
Kimble  vs.  Wotring,  48  W.  Va.  412, 
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It  is  held  in  Virginia  that,  though  a  cause  has  been  submitted 
for  a  decree,  the  papers  examined,  the  terms  of  the  decree  settled 
and  the  principles  of  the  cause  decided,  decreeing  the  payment 
of  money,  and  a  sale  of  the  defendant's  property  to  meet  the  re- 
quirements of  the  decree  in  default  of  the  payment  of  the  money 
decree,  the  decree  prepared  and  considered  by  the  court,  and 
directed  to  be  entered  in  the  order  book,  and  the  defendant  then 
tenders  a  proper  answer,  that  he  is  entitled  to  file  it.^"*  And 
where  a  sale  of  property  has  been  directed  and  the  decree  there- 
for actually  entered,  it  would  not  seem  to  be  too  late  to  file  an 
answer  at  the  same  term  of  court  at  which  such  decree  has  been 
entered.^"''  So  a  decree  setting  aside  a  conveyance  as  fraudu- 
lent, and  appointing  a  commissioner  to  ascertain  the  location 
and  value  of  the  lands  and  the  liens  upon  it,  is  not  a  final  decree, 
so  as  to  preclude  the  filing  of  an  answer  in  the  cause  and  an  an- 
swer may  thereafter,  even  though  at  a  subsequent  term  of  the 
court,  be  filed.^"''  But  it  is  held  in  West  Virginia,  that  after  a 
cause  has  been  referred  to  a  commissioner  to  report  the  liens 
upon  certain  real  estate  mentioned  in  the  bill,  the  report  of  the 
commissioner,  ascertaining  and  fixing  the  liens,  their  amounts 
and  priorities  existing  upon  such  real  estate  returned  to  the 
court,  and  a  decree  then  entered  in  the  cause  confirming  such 
report  and  directing  the  sale  of  such  property,  it  is  too  late  to 
file  an  answer  in  the  cause.^"^  In  Kelly  vs.  High,^"^  the  court 
set  aside  a  final  decree  at  the  same  term  at  which  it  was  entered, 
and  permitted  an  answer  to  be  filed. 

It  is  justly  inferrible  from  the  adjudged  cases,  that  there  are 

zoi  Bean  vs.  Simmong,  supra;  Bu-  tendered  by  such  defendants  show- 
ford  vs.  North  Roanoke  L.  &  I.  Co.,  ing  a  probable  title  in  them  to  part 
90  Va.  418,  18  S.  E.  Rep.  914.  of   the   land  in   suit."     Buford   vs. 

"  Under  Code  1887,  sec.  3275,  al-  North  Roanoke  L.  &  I.  Co.,  supra. 
lowing  a  defendant  to  file  his  an-  205  Ogden  vs.  Brown,  83  Va.  670, 

swer  any  time  before  final  decree,  it  3  S.  E.  Rep.  236. 
is  error  to  refuse  leave  to  defend-  206  Welsh  vs.  Solenberger,  85  Va. 

ants  to  file  their   answer  ten  days  441,  8  S.  E.  Rep.  91. 
after    the    rendition    of    a.    decree  207  Slinglufi'  vs.  Gainer,  49  W.  Va. 

against  them,  but  before  its  entry  in  7,  37  S.  E.  Rep.  771. 
the  chancery  order  book,  and  during  208  29  W.  Va.   381,   1   S.   E,   Rep. 

the  same  term  of  court,  the  answer  561. 
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many  instances  in  which  the  allowance  of  an  answer  to  be  filed, 
rests  largely  in  the  sound  discretion  of  the  court. 

The  statute  permitting  an  answer  to  be  filed  at  any  time  be- 
fore final  decree  does  not  apply  to  an  amended  or  supplemental 
answer;  ^"^  and  the  time  when  such  answer  may  be  filed  (of 
course,  not  after  final  decree)  seems  to  be  a  matter  resting  in  the 
sound  discretion  of  the  court.  ^^°  An  infant,  within  six  months 
after  attaining  his  majority,  may  file  an  answer  in  a  cause,  and, 
in  a  proper  case,  open  up  a  final  decree  and  make  full  defense  to 
the  suit.^" 

§421.     Where  an  answer  may  be  filed. 

As  a  general  rule  an  answer  must  be  filed  at  rules,  or  during 
the  session  of  the  court.  ^^^  But  an  exception  exists  as  to  an 
answer  to  a  bill  of  injunction,  which  may  be  filed  at  any  time.^^*' 
The  question  here  arises  as  to  when  a  case  may  properly  be  said 
to  be  at  rules  for  the  reception  and  filing  of  an  answer  or  other 
proper  pleading.  It  is  certainly  not  at  rules  when  it  has  been 
properly  placed  on  the  "  court  docket " ;  ^^*  but  no  case  can  be 
placed  on  the  docket  for  hearing  until  it  has  been  matured  and 
is  ready  for  a  hearing, ^^^  and  a  chancery  cause  may  be  placed  on 

209  Elder  vs.  Harris,  76  Va.  187;  211  Lafferty    vs.    LafFerty,    42    W. 
Tracewell  vs.  Boggs,  14  W.  Va.  254.       Va.  783,  26  S.  E.  Rep.  262. 

"Where  the  new  or  amended  an-  2i2Hayzlett  vs.  McMillan,  11  W. 

swer  presents   new  matter,  that  is  Va.    464;    Goddiu   vs.    Vaughn,    14 

not    material    to    the    defense,    the  Gratt.    102;    First    Nat.    Bank    vs. 

court  may  refuse  to  permit  it  to  be  Huntington    Distillery    Co.,    41    W. 

filed."     Tracewell  vs.  Boggs,  supra.  Va.  530,  23  S.  E.  Rep.  792;  Zell  Gu- 

"  Under  Code  Va.  1873,  Ch.  167,  ano   Co.   vs.   Heatherly,   38  W.  Va. 

see.  35,  providing  that  a  defendant  409,  18  S.  E.  Rep.  611. 

may   file  an  answer  in  a,   chancery  213  Idem, 

cause  at  any  time  before  final  de-  214  gee  as  to  the  statute  directing 

cree,   a  defendant  for  whom  in  his  the   placing  of  cases   on  the  court 

absence  his  counsel  have  filed  an  in-  docket.  Code  (W.  Va.)  Ch.  131,  sees, 

complete,    irregular,    and    unsworn  1,  2;  Code  (Va.)  1887,  Ch.  166,  sees, 

answer,  which  is  in  fact  no  answer,  3378,  3379. 

can  file  a  full  and  complete  answer;  215  Higginbotham  vs.  Haselden,  3 

said  section  being  mandatory."  Rad-  W.  Va.  266;  Code   (Va.)    1887,  Ch. 

ford  vs.  Fowlkes,  85  Va.  820,  8  S.  B.  166,  sec.  3379,  as  to  the  Chancery 

Rep.  817.  Court  of  the  City  of  Richmond,  in 

210  Elder  vs.  Harris,  supra.  the  very  language  of  the  Code,  and 
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the  court  docket  wherein  there  is  a  motion,  or  which  has  been  set 
for  hearing,  or  which  is  to  be  heard  upon  a  plea,  demurrer  or  ex- 
ceptions to  an  answer.^^®  And  it  is  not  necessary  to  docket  any 
case,  which  it  is  not  necessary  to  mature  at  rules.  ^^^  It  is  a 
reasonable  deduction  from  the  statutes  of  the  Virginias,  that 
after  a  chancery  cause  has  been  set  for  hearing  and  is  ready  to  be 
placed  on  the  court  docket,  that  an  answer  cannot  be  filed  at 
rules  so  as  to  make  up  an  issue  in  the  cause. 

§422.     What  is  a  sufficient  filing^  of  an  answer. 

An  answer  cannot  avail  the  defendant  until  it  is  filed  or 
treated  as  filed  ;  but  no  formal  order  is  really  necessary  to  file  an 
answer, ^^*  although  it  is  regularly  filed  by  the  entry  of  a  formal 
order.  Where  the  answer  appears  among  the  papers  of  the 
cause,  and  the  final  decree  mentions  it  as  one  of  the  papers  upon 
which  the  cause  is  heard^  this  is  treated  as  a  sufficient  filing  of 
the  answer.^^" 

§423.     An  answer  praying  affirmative  relief. 

In  West  Virginia,  by  virtue  only  of  the  statute  ^^"  however,  an 
answer,  in  addition  to  embodying  a  defense  to  the  bill,  may  set 
up  a  claim  to  affirmative  relief  against  the  plaintiff,  or  any  de- 
fendant in  the  suit.^^"^  But  this  statute  is  designed  to  allow  the 
use  of  only  such  new  matter  in  the  answer,  constituting  a  claim 
to  affirmative  relief,  as  could,  and  may  be,  used  in  a  cross-bill, 
and  operates  to  prodiice  no  other  change  in  the  pleadings  in  a 
court  of  equity. ^^^  The  effect  of  this  statute  is  practically  to 
combine  the  cross-bill  and  answer,  ^^'  in  the  absence  of  which 

by    construction,    as    to    all    other  220  Code   (W.  Va.)    1899,  Ch.  125, 

chancery  courts.  sec.  35. 

21c  Code   (W.  Va.)    1899,  Ch.  131,  221  idem. 

sec.  2;    Code    (Va.)    1887,  Ch.    166,  222  Moore  vs.  Wheeling,  10  W.  V  a. 

sec.  3379.  35;  Middleton  vs.  Selby,  19  W.  Va. 

217  Gas  Co.  vs.  Wheeling,  7  W.  Va.  167;    McMulIen   vs.   Eagan,   21    V^. 
22.  Va.  233;   Norfolk  &  W.  R.  Cfr.  vs. 

218  Rossett  vs.  Greer,  3  W.  Va.  1.  McGary,  42  ,W.  Va.   395,   26  S.  B. 

219  Rossett  vs.  Greer,  supra.  Rep.  297. 

223  Middleton  vs.  Selby,  supra. 
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they  must  be  and  are  separate  and  distinct  pleadings.  ^^*  Inas- 
much as  an  answer  claiming  affirmative  relief  is  a  substitute  for 
the  cross-bill,  it  cannot  introduce  into  the  cause  any  new  matter 
which  is  foreign  to  and  distinct  from  that  stated  in  the  bill,  and 
on  which  the  bill  is  based,  but  such  answer  must  be  confined  to 
the  subject  matter  of  the  bill.^^^ 

No  relief  can  be  obtained  against  a  co-defendant  by  means  of 
an  ordinary  answer.^^°  This  must  be  accomplished  by  an  an- 
swer setting  up  a  claim  to  affirmative  relief  against  -such  co- 
defendant,^^'  and  who  must  be  made  a  party  to  such  answer.  ^^^ 

§424.    The  requisites  of  an  answer  claiming  affirmative  relief. 

An  answer  in  the  nature  of  a  cross-bill  setting  up  a  claim  ta 
affirmative  relief,  should  first  respond  to  the  bill  in  a  presenta- 
tion of  the  defense  which  it  offers  to  it,^^^  following  this  with  a 
statement  of  the  facts  constituting  the  claim  to  affirmative 
relief,  with  the  same  certainty  and  particularlity  of  detail  as 


224  Idem. 

225McMullen  vs.  Eagan,  supra; 
Eadcliflf  vs.  Corrothers,  33  W.  Va. 
682,  11  S.  E.  Rep.  228;  Johnson  vs. 
Stanclifif,  113  Ga.  886,  39  S.  E.  Rep. 
269. 

Thus,  by  way  of  illustration  of 
the  principle  stated  in  the  text,  "  if 
an  injunction  to  a  sale  of  lands  by  a 
trustee  be  asked  in  a,  bill,  on  the 
ground  that  the  deed  of  trust  was 
wholly  inoperative  to  convey  the 
grantor's  land  because  of  fatal  de- 
fects in  the  deed  of  trust,  the  an- 
swer cannot  pray  affirmative  relief 
so  as  to  operate  as  a  cross-bill,  when 
the  prayer  for  relief  is  based  upon 
the  fact,  that  the  deed  of  trust  was 
given  to  secure  the  purchase  money 
on  the  land,  and  the  deed  to  the 
grantor  in  the  deed  of  trust  reserved 
a  vendor  s  lien,  which  the  answer 
prays  may  be  enforced.  In  such 
case  there  would  be  brought  into 
the  answer  as  the  basis  of  the  prayer 


for  affirmative  relief  matters  dis- 
tinct from  those  stated  in  the  bill, 
which  cannot  be  done. 

But  if  the  bill  of  injunction  goes 
further,  and  sets  out  a  deed,  in 
which  the  vendor's  lien  is  reserved 
and  alleges,  that  it  is  fatally  de- 
fective in  not  effectually  conveying 
the  contingent  right  of  dower  of  a, 
wife,  who  signed  it,  and  alleges  that 
m0i>!  is  for  this  and  other  reasons 
claimed  to  be  due  under  the  deed  of 
trust  than  is  really  due,  and  such 
bill  asks  general  relief,  such  affirma- 
tive relief  by  the  enforcement  of  the 
vendor's  lien  may  be  asked  in  the 
answer;  -for  such  relief  is  confined 
to  matters  involved  in  the  original 
bin."    McMuIlen  vs.  Eagan,  supra. 

226  Goff  vs.  Price,  42  W.  Va.  384, 
26  S.  E.  Rep.  287. 

227  Goff  VS.  Price,  supra. 

228  Grobe  vs.  Roup,  46  W.  Va.  488, 
33  S.  E.  Rep.  261. 

229  Goff  VS.  Price,  supra. 


THE    ANSWEB. 


505 


the  rules  of  equity  pleading  require  in  a  formal  cross-bill,"* 
setting  forth  a  case  for  equitable  relief  touching  the  subject, 
matter  of  controversy  contained  in  the  bill,  naming  the  persons 
interested  in  such  new  matter,  and  making  them  parties  to  the- 
answer  by  calling  for  process  against  them,  concluding  with  the 
necessary  prayer,^^^  which  ought  to  be  a  prayer  for  the  specific 
relief  desired  and  also  general  relief.^^^  In  order  to  affect  a 
co-defendant  by  such  an  answer  by  a  decree  pro  confesso,  or 
otherwise,  he  must  be  served  with  process, ^'^  but  not  as  to  the 
plaintiff  in  the  suit.^^*  Of  course,  the  plaintiff,  as  well  as 
the  defendants,  must  be  made  a  party  to  such  an  answer,^^^  and 
the  reason  that  the  plaintiff  need  not  be  served  with  process  is, 
that  he  must  take  notice  of  the  entire  answer  of  a  defendant 
who  is  made  a  party  for  the  purpose  of  answer  and  making  any 
proper  defense  to  the  bill,  while  a  defendant  is  not  affected  by 
the  ordinary  answer  or  other  pleading  of  his  co-defendant.^^° 
The  sufficiency  of  an  answer  in  the  nature  of  a  cross-bill 


230  As  to  the  frame  and  necessary 
averments  of  a  formal  cross-bill,  see 
ante,  sec.  199.  It  is  not  necessary, 
of  course,  in  an  answer  claiming  af- 
firmative relief,  to  state  the  original 
bill,  as  demanded  by  a  formal  cross- 
bill. 

231  Goflf  vs.  Price,  supra;  Harrison 
vs.  Brewster,  38  W.  Va.  294,  18  S. 
E.  Eep.  568. 

In    Turner    vs.    Stewart, W. 

Va. ,  41  S.  E.  Rep.  924,  it  is  de- 
cided that  "  an  answer  not  intended 
as  a  mere  defense  to  the  bill,  but  to 
affect  the  rights  of  a  co-defendant, 
must  make  him  a  party,  and  call  for 
relief  against  him  upon  its  facts,  as 
in  case  of  a  cross-bill;  and  process 
to  answer  it  must  be  served  upon 
that  defendant. 

In  McGillis  vs.  Hogan,  190  111. 
176,  60  N.  E.  Rep.  91,  "where  an 
answer  claimed  to  constikite  a  cross- 
bill did  not  purport  to  make  any 
one  defendant  thereto,  nor  ask  that 


any  one  be  required  to  answer  it, 
and  it  was  not  answered,  and  the 
defendant  filing  such  answer  went 
to  a  full  and  final  hearing  of  the 
cause  without  taking  steps  to  have 
his  answer  treated  as  a  cross-bill, 
such  ansT?er  was  abandoned  as  a 
cross-bill,  and  no  accounting  being 
demanded  by  any  of  the  pleadings, 
except  such  answer,  a  decree  on  the 
pleadings,  would  not  be  reversed  be- 
cause the  court  did  not  cause  an  ac- 
count to  be  had  and  stated  by  the 
master." 

232An«e,  sec.  407. 

233  Goff  vs.  Price,  supra;  Martin 
vs.  Kester,  46  W.  Va.  438,  33  S.  E. 
Rep.  238;  Grobe  vs.  Roup,  supra; 
Woods  vs.  Bouglass,  46  W.  Va.  657, 
33  S.  E.  Rep.  771. 

'  234  Goff  VS.  Price,  supra;  Norfolk 
&  W.  R.  R.  Co.  vs.  McGary,  supra. 

235  Martin  vs.  Kester,  supra. 

23«  Goff  vs.  Price,  supra. 
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setting  up  a  claim  to  affirmative  relief  may  be  tested  by  de- 
murrer.'*' 

§425.     When  an  answer  will  be  treated  as  a  cross-bill. 

In  Virginia  tbere  is  no  statute  authorizing  affirmative  relief 
by  means  of  an  ansvrer  in  the  nature  of  a  cross-bill  as  tbere  is 
in  West  Virginia.  But  v/bile  this  is  the  case,  affirmative  relief 
is  often  afforded  in  that  State  by  an  answer  treating  it  as  a  cross- 
bill.^^*  The  many  instances  wherein  an  answer  has  been  treated 
as  a  cross-bill,  authorize  the  statement  of  the  rule  that  where 
all  the  proper  parties  are  before  the  court,  and  the  answer 
contains  the  proper  averments,  and  the  relief  sought  by  the 
answer  would  be  proper  for  a  crossrbill,  the  courts  of  Virginia, 
to  avoid  a  multiplicity  of  suits,  and  the  expense  and  delay  inci- 
dent to  the  use  of  a  formal  cross-bill,  will  permit  an  answer  to  be 
treated  as  a  cross-bill,  and  the  appropriate  relief  given  to  a 
defendant  in  that  way  against  the  plaintiff.  ^^'  In  West  Vir- 
ginia an  answer  may  also  be  treated  as  a  cross-bill.^^"  When 
the  answer  and  proofs  in  a  cause,  in  which  an  injunction  has 
been  issued  and  dissolved,  show  an  equitable  claim  against  the 

237  Rust  vs.  Eustj  17  W.  Va.  901.  justment  of  all  matters  between 
See  Scott  vs.  Rowland,  82  Va.  484,  them.  D.,  the  trustee,  proceeding  to 
4  S.  E.  Rep.  at  p.  601.  sell   the   land   under    said    deed   of 

238  Adkins  vs.  Edwards,  83  Va.  trust,  was  enjoined  by  M.  on  the 
316,  2  S.  E.  Rep.  439;  Cralle  vs.  ground,  among  others,  that  he  did 
Cralle,  79  Va.  182;  Scott  vs.  Row-  >  not  owe  K.  anything  on  settlement, 
land,  supra;  Kyle  vs.  Kyle,  1  Gratt.  and  prayed  for  a  settlement  to  be 
526;  Gregg  vs.  Sloan,  76  Va.  497,  had  between  them  to  ascertain  iiis 
501,  502;  Spoore  vs.  Tilson,  97  Va.  indebtedness,  if  anything,  to  K.  De- 
279,  33  S.  E.  Rep.  609;  Wayland  vs.  fendants  filed  an  answer  in  the  na- 
Crank,  79  Va.  602.  ture   of   a    cross-bill,   alleging  prior 

239  See  above  cases  cited  under  liens  on  said  land  by  judgments 
this  section.  against   M.,   and  making  the  judg- 

240  Martin  vs.  Kester,  49.  W.  Va.  ment  creditors  of  M.  parties  to  the 
847,  39  S.  E.  Rep.  599.  suit,  and  praying  for  a  convention 

'■  M.  conveyed  211%  acres  of  land  of  the  lien  creditors,  and  to  aseer- 

in  trust  to  secure  K.  the  payment  of  tain  the  amounts  and  priorities  of 

a  note  for  $5,000.00,  the  note  con-  the  liens.     Held,  that  the  court  did 

taining  a  provision  that  it  was  to  be  not    err   in   permitting  the   answer 

subject  to  any  credit  to  which  the  and  cross-bill  to  be  filed."     Martin 

maker   might  show  he  had  paid  on  vs.  Kester,  supra. 
said  claim  or  debt  upon  a  fair  ad- 
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plaintiff,  though  the  plaintiff  does  not  recover  in  the  cause,  still 
the  defendant  should  have  a  decree  against  the  plaintiff,  and 
thus  adjust  the  respective  rights  and  liabilities  of  the  parties, 
instead  of  simply  dissolving  the  injunction  and  dismissing  the 
biU.^" 

§426.     The  answer  in  specific  cases. — In  the  matter  of  account. 

Inasmuch  as  matters  of  account  are  usually  referred  to  a 
commissioner  of  the  court,  who  has  full  power  to  adjust  the 
accounts  of  the  parties,  ^*^  all  those  questions  which  usually  form 
the  subject  matter  of  an  answer  are  left  to  such  commissioner.^*^ 
If  the  defendant  controverts  the  plaintiff's  right  to  an  account- 
ing, or  that  there  have  been  mutual  accounts,  a  denial  without 
going  into  detail  is  sufficient.^**  But  where  a  defendant  is 
bound  to  give  an  account,  as  where  a  bill  is  filed  against  him  as 
trustee  calling  for  a  discovery,  he  must  give  the  best  account  he 
can  by  his  answer,  by  referring  to  books,  etc.,  sufficiently  to 
make  them  a  part  of  his  answer,  and  afford  the  plaintiff  an 
opportunity  of  inspecting  them.^*^  And  a  partner  bound  to 
account  must  give  a  clear,  distinct,  and  intelligible  statement  of 
the  results  of  the  business,  referring  also  to  particular  books  and 
to  the  page,  if  necessary,  so  that  a  party  entitled  thereto  may 
inquire  into  and  investigate  its  correctness.  A  reference  to  the 
books  of  the  concern,  generally,  and  to  former  accounts  is  not 
sufficient.^*"  It  is  usual,  where  the  defendant  is  required  to 
set  forth  a  general  account,  or  to  answer  as  to  moneys  received, 
or  documents  in  his  possession,  to  set  forth  the  account  or  list 
of  the  sums  or  documents,  in  one  or  more  schedules  annexed  to 
the  answer,  which  the  defendant  prays  may  be  taken  as  part  of 
his  answer ;  and  such  practice  is  very  convenient,  and  in  many 


241  Smyth   vs.    Sutton,    24    Gratt.  ry   vs.   Foster,    62    How.    Pr.    228 ; 

191.  Armstrong    vs.    Crocker,    10    Gray. 

2i2 Post,  sec.  627.  (Mass.)   269. 

243  Goldthwaite  vs.  Day,  149  Mass.  245  1  DanieH,  Ch.  PI.  and  Pr.  (6th 
185,  21  N.  E.  Rep.  359.  Am.  Ed.)  724,  725. 

244  Livingston    vs.    Livingston,    3  24e  Idem,  note,  citing  Gordon  vs. 
Johns.  Ch.  51,  1  Law.  Ed.  539;  Per-  Hammel,  19  N.  J.  Eq.  216. 
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cases  indispensable.^*'  If  the  plaintiff  has  no  right  to  an  ac- 
counting and  it  appears  on  the  face  of  the  bill,  the  objection 
may  be  raised  by  demurrer/**  otherwise  by  plea.^*° 

§427.     The  answer  setting  up  a  discharge  in  bankruptcy. 

If  a  defendant  would  avail  himself  of  a  discharge  in  bank- 
ruptcy he  must  do  so  by  plea  ^°''  or  answer.  And  though  it  is 
usual  to  make  this  defense  by  plea,  it  may  be  relied  on  by 
answer,  as  well.^^^  An  answer  alleging  that  defendant  made  his 
application  to  be  adjudged  a  bankrupt,  setting  forth  the  terms 
of  the  application ;  that  he  then  resided  in  the  district  in  which 
the  application  was  made ;  that  he  was  entitled  to  the  benefit 
of  the  bankruptcy  law  as  provided  by  the  Act  of  Congress,  and 
was  owing  debts  not  contracted  as  executor  or  in  any  other 
fiduciary  character;  that  upon  regular  proceeding  had  in  the 
District  Court  he  was  adjudged  a  bankrupt  and  that  the  decree 
is  still  in  force;  that  upon  further  regular  proceedings  he  was 
discharged  from  his  debts  by  a  decree  of  the  court  and  received 
a  certificate  of  such  discharge,  setting  out  the  certificate  at 
large  in  the  answer,  or  filing  it  as  an  exhibit  with  the  answer, 
is  sufficient.^^^  It  is  not  necessary  in  an  answer  to  allege  that 
the  plaintiff's  debt  was  not  within  the  class  of  debts  excluded 
from  the  operation  of  the  Bankrupt  Law.^^^  If  the  plaintiff 
intends  to  insist  that  his  debt  was  one  of  that  class,  he  must 
state  the  fact  in  his  bill,  as  he  would  any  other  matter  of  avoid- 


§428.     The  answer  in  the  matter  of  fraud. 

If  the  bill  charges  fraud,  all  the  allegations  of  the  facts  and 
circumstances  attending  it  should  be  positively  and  distinctly 

247  Idem,  727.  Grant,  10  Paige  Ch.  485,  4  Law.  Ed. 

248  1  Beach  Mod.  Eq.  Pr.,  sec.  336.       1060;  Hubbell  vs.  Cramp,  11  Paige 
2M  Ante,  sees.  381,  382.  Ch.  310,  5  Law.  Ed.  146. 

250  Ante,  sec.  377 ;  Alcott  vs.  Av-  262  McCabe  vs.  Cooney,  supra. 
ery,  1  Barb.  Ch.  347,  5  Law.  Ed.  933.  253  Idem. 

251  McCabe  vs.   Cooney,   2   Sandf .  254  Idem. 
315,    7    Law.    Ed.    608;     Scott    vs. 
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denied  in  the  answer/^*^  A  general  denial  of  fraud  cannot 
avail  the  defendant,  where  the  answer  admits  facts  from  which 
fraud  is  necessarily  inferred.^^"  And  if  fraud  is  set  up  in  the 
answer  as  a  defense  to  the  bill,  the  facts  and  circumstances 
which  constitute  it  should  be  clearly  and  concisely  alleged  and 
with  sufficient  particularity  to  inform  the  opposite  party  of 
what  he  is  called  upon  to  meet.^°^  If  the  charge  of  fraud  is 
made  upon  information  and  belief,  it  should  be  alleged  as  tiue, 
so  that  an  issue  can  be  made  upon  such  charge.^^^ 

§429.     The  answer  in  the  matter  of  injunctions. 

If  the  defendant  desires  to  defend  the  bill  upon  which  the 
injunction  is  awarded,  by  controverting  the  truth  of  its  allega- 
tions, the  answer  should  fully,  fairly,  plainly,  distinctly  and 
positively  deny  the  allegations  of  the  bill  upon  which  its  equity 
is  predicated,  so  as  to  put  the  plaintiff  on  proof  of  them.^^" 


256  Grobe  vs.  Roup,  46  W.  Va.  488, 
33  S.  E.  Rep.  261;  Bronson  vs. 
Vaughan,  44  W.  Va.  406,  29  S.  E. 
Rep.  1022. 

256  Sayre  vs.  Frederick^  1  C.  E. 
Green   (N.  J.)   205. 

With  reference  to  the  doctrine 
stated  in  the  text  and  illustrative 
thereof,  we  here  present  an  observa- 
tion of  the  court  made  in  the  course 
of  its  opinion  in  Indian  River 
Steamboat  Co.  vs.  East  Coast 
Transp.  Co.  28  Fla.  387,  10  So.  Rep. 
at  p.  491,  wherein  the  judge  deliver- 
ing the  opinion  says :  "  While  the 
chancellor  will  ordinarily  dissolve 
an  injunction  upon  an  answer  deny- 
ing all  the  equities  of  the  bill,  or 
where  the  bill  and  accompanying 
evidence  are  fully  met  by  the  an- 
swer and  its  accompanying  evidence, 
it  does  not  follow,  as  a  matter  of 
course,  to  do  so  in  all  cases.  Where 
fraud  is  charged  an  illustration  is 
found  in  the  case  of  Hayden  vs. 
Thrasher,  20  Fla.  705,  that  mere  de- 
nials of  fraud  or  of  fraudulent  in- 


tent, without  a  full  explanation  of 
the  facts  charged  in  the  bill,  will 
not  be  sufficient  to  justify  a  disso- 
lution of  the  injunction  rightly 
granted  in  the  first  instance.  And 
so,  in  case  an  injunction  is  granted 
to  prevent  irreparable  injury,  the 
dissolution  or  continuance  thereof 
rests  in  the  sound  discretion  of  the 
court,  to  be  governed  by  the  nature 
of  the  case.  Fuller  vs.  Cason,  26 
Fla.  476,  7  So.  Rep.  890." 

257  The  same  rule  as  to  charging 
fraud  in  the  bill  obtains  as  to  its 
averment  in  the  answer.  1  Beach 
Mod.  Eq.  Pr.,  sec.  343,  referring  to 
sees.  107,  108,  as  to  the  require- 
ments of  the  bill  in  this  particular. 
See  ante,  sec.  120,  as  to  how  fraud 
should  be  alleged. 

258  Hogg,  Eq.  Pr.,  sec.  177.  The 
statement  in  the  work  just  cited  is 
made  with  reference  to  bills,  but  the 
doctrine  is  equally  true  as  to  an- 
swers. 

259Hazlett  vs.  McMillan,  11  W. 
Va.  464;   Shonk  vs.  Knight,  12  W. 
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Thus,  where  facts  and  circumstances  are  alleged  upon  which 
notice  depends,  and  the  answer  merely  denies  notice  without 
denying  such  facts  and  circumstances,  the  answer  is  not  sufficient 
to  put  the  plaintiff  on  proof  of  his  bill.^""  Nor  is  the  denial  of 
the  allegations  of  the  bill  when  such  denial  is  made  upon  infor- 
mation and  belief  except  the  answer  of  a  personal  representative, 
sufficient  to  put  the  plaintiff  on  proof  thereof. ^"^  And  upon  a 
motion  to  dissolve  an  injunction,  even  under  the  rules  of  equity 
practice  in  Virginia,  those  allegations  of  the  bill  not  denied  by 
the  answer  are  taken  as  true.^*'^ 

§430.     The  answer  in  the  matter  of  fraudulent  conveyances. 

When  the  conveyance  is  charged  to  have  been  made  with  the 
intent  to  defraud,  the  answer  may  not  only  deny  such  charge  in 
the  usual,  full  and  positive  manner  required  in  such  cases,  but 
may  set  up  any  fact  or  circumstance  which  will  in  any  way 
tend  to  avoid  the  charge  of  fraud,  and  show  the  real  intention 
under  which  the  parties  acted  in  making  the  conveyance."^'  But 
a  denial  of  an  actual  intent  to  defraud  will  not  avoid  the  conse- 
quences of  an  act  which  is  in  effect  fraudulent.^"*     And  where  a 

Va.  667;   Cox  vs.  Douglass,  20  W.  stituting   plaintiff's   title   to    equit- 

Va.    175;   Livesay  vs.   Feamster,   21  able    relief;     its    denials    must    be 

W.  Va.   83;    Schoonover  vs.  Bright,  grounded   upon   personal   knowledge 

24  S.  E.  Eep.  698 ;  Hughes  vs.  Tins-  of    the    facts;     and    its    statements 

ley,  80  Va.  2.59;  Randolph  vs.  Ran-  must  be  matters  of  fact,  and  not  of 

dolph,     6    Rand.     194;     Motley    vs.  law,  which  defendant  bad  the  means 

Frank,  87  Va.  432,  13  S.  E.  Rep.  26;  of   knowing   to    be   true,    and    they 

Hogan  vs.  Duke,  20  W.  Va.  244 ;  De-  must  be  at  least  credible.     Brumley 

loney  vs.   Hutcheson,   2  Rand.   183;  vs.  Cook,  13  Tex.  586,  65  Am.  Dec. 

Ingles  vs.  Straus,  91  Va.  225,  21  S.  79. 

E.    Rep.    490;     Thomas    vs.    Rowe  202  B.  &  0.  R.  R.  Co.  vs.  City  of 

(Va.),  22  S.  E.  Rep.  157.  Wheeling,   13  Gratt.   40;   Ante,  see. 

2on  Grobe  vs.  Roup,  supra.  403. 

261  1  Bart.  Ch.  Pr.   (2nd  Ed.)  439;  203  Filley    vs.    Register,    4    Minn. 

Attorney  General  vs.  Cohoes  Co.,  6  391,  77  Am.  Dec.  522;  Casto  vs.  Fry, 

Paige  Ch.  133,  29  Am.  Dee.  755.  33  W.  Va.  449.  10  S.  E.  Rep.  799. 

A  special  injunction  will  not  be  264  1  Daniell,  Ch.  PI.  and  Pr.  (6th 
dissolved,  of  course,  upon  the  filing  Am.  Ed.)  726,  note,  citing  Newlove 
of  an  answer  denying  plaintiff's  vs.  Callaghan,  86  Mich.  301 ;  Hobo- 
whole  case.  The  answer  must  posi-  ken  Savings  Bank  vs.  Beckman,  33 
tively  deny  the  material   facts  eon-  N.  J.  Eq.  53. 
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certain  consideration  is  expressed  in  the  deed,  as  a  nominal 
one  for  instance,  a  substantial  and  valuable  consideration  may 
be  alleged  and  proved.  ^°'*  And  vs^here  a  deed  or  other  con- 
veyance is  attacked  as  voluntary,  and  it  is  sought  to  be  set  aside 
because  made  vfithout  consideration,  the  defendant  may,  and 
shoiild,  rely  upon  the  statute  of  limitations  in  his  ansv^er,  if 
he  would  defeat  the  bill  because  of  lapse  of  time.^°* 

§431.     The  answer  in  matters  of  divorce. 

A  bill  for  a  divorce  cannot  be  taken  for  confessed  in  either 
of  the  Virginias,^"'  so  that  whether  the  defendant  answer  the 
bill  or  not  the  plaintiff  must  prove  his  or  her  bill.^"^  But 
aside  from  the  statutory  inhibition  from  taking  the  bill  for 
confessed,  the  pleadings  and  rules  of  evidence  are  the  same  as 
in  other  suits  in  equity,  so  that  a  defendant  may  file  an  answer 
which  is  responsive  to  the  bill,  and  have  the  benefit  of  it  as  in 


265  Casto  vs.  Fry,  supra. 

In  this  case,  in  deducing  the  prin- 
ciple stated  in  the  text,  Snyder,  P., 
says :  "  It  is  true,  even  in  equity, 
that  a  party  claiming  under  a  deed 
is  bound  by  the  general  character  of 
the  consideration  stated  in  the  deed. 
He  cannot,  for  instance,  as  a  part  of 
hia  own  case,  if  money  be  averred, 
prove  natural  love  and  ailection;  or, 
if  natural  love  and  affection  be 
averred,  prove  money.  But,  when 
the  deed  is  assailed  by  third  parties 
on  the  ground  of  fraud,  a  larger  field 
is  opened,  and,  as  relevant  evidence 
to  the  issue  of  fraud,  it  is  admissi- 
ble to  show,  in  addition  to  the  con- 
sideration of  affection  expressed 
a  valuable  consideration  paid, 
or  the  converse.  And  when 
a  deed  recites  no  considera- 
tion, or  an  inadequate  one,  the 
party  claiming  under  it  may  prove 
a  substantial  consideration,  though, 
as  against  a  third  party  contesting 
the  deed,  the  onus  of  proving  the 


consideration  will  rest  upon  the  par- 
ty claiming  under  it.  2  Whart.  Ev., 
see.  1046;  Rogers  vs.  Verlauder,  30 
W.  Va.  619,  5  S.  E.  Eep.  847." 

266  Hunter  vs.  Hunter,  10  W.  Va. 
321 ;  MeCue  vs.  Harris,  86  Va.  687, 
10  S.  E.  Rep.  981 ;  Welsh  vs.  Solen- 
berger,  85  Va.  441,  8  S.  E.  Rep.  91; 
Scraggs  vs.  Hill,  43  W.  Va.  162,  27 
S.  E.  Rep.  310. 

If  the  lapse  of  time  appears  on 
the  face  of  the  bill,  it  need  not  be 
relied  on  by  answer  in  the  State  of 
West  Virginia,  but  it  may  be  availed 
of  by  demurrer.  Thompson  vs.  Iron 
Co.,  41  W.  Va.  574,  23  S.  E.  Rep. 
795.  It  is  otherwise  in  Virginia. 
Ante,  sec.  304.  ' 

26TCode  (Va.)  1887,  Ch.  101,  sec. 
2260;  Code  (W.  Va.)  Ch.  64,  see.  8. 
This  is  true  in  most,  if  not  all,  jur- 
isdictions. 

26<i  Hughes  vs.  Hughes,  44  Ala. 
698;  Bennett  vs.  Bennett,  28  Cal. 
600 ;  Schmidt  vs.  Schmidt,  29  N.  J. 
Eq.  496. 
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any  other  suit.^'"  The  answer  may  deny  the  facts  alleged  in  the 
bill  which  constitute  the  ground  for  divorce,^"*  and  may  also 
set  up  any  proper  defense  to  the  bill,  as  recrimination,"'^  or  con- 
donation,^'^ or  adultery  of  the  plaintiff,^''  for  instance.  But 
any  defense  upon  which  the  defendant  would  rely  to  defeat  the 
plaintiff's  bill,  aside  from  the  traverse  of  the  averments  of  the 
bill,  must  be  set  up  affirmatively  in  the  answer."*  Even  if  the 
matters  set  up  in  an  answer  do  not  constitute  a  complete  defense 
to  a  suit,  yet  if  they  are  material  to  a  defendant  as  to  the  matter 
•of  costs  or  alimony,^'^  or  the  custody  of  the  children,^''  they 
will  not  be  treated  as  impertinent.  Upon  a  positive  denial  by 
the  answer  of  the  allegation  of  the  bill  upon  which  the  plaintiff's 
right  to  a  divorce  depends,  the  plaintiff  cannot  have  the  desired 
relief  upon  less  evidence  than  is  required  to  annul  an  ordinary 
contract  for  tihe  sale  of  property.^" 

§432.     The  answer  in  the  matter  of  res  adjudicata. 

The  defense  of  res  adjudicata  can  be  made  by  answer  ^'*  as 
well  as  by  plea.^'"  The  defense  may  be  made  in  the  answer  by 
embodying  in  it  the  essential  averments  reqiiired  to  constitute 
a  sufficient  plea  of  former  adjudication.^^" 

269  Latham  vs.  Latham,  30  Gratt.  permitted,  if  she  applies  immediate- 
307 ;  Throckmorton  vs.  Throckmor-  ly  after  the  discovery  of  the  f actj  to 
ton,  86  Va.  768,  11  S.  E.  Rep.  289.  set  up  that  defense  in  a  supplemen- 

270  Throckmorton  vs.  Throckmor-  tal  answer,  or  by  a,  cross-bill  in  the 
ton,  supra.  nature  of  a  plea  puis  darrein  contin- 

271  Jones  vs.  Jones,    18  N.  J.   Eq.  uance."    Idem. 

33.  274  Smith  vs.  Smith,  supra;  Wood 

272  Warner  vs.  Warner,  31  N.  J.  vs.  \'\'ood,  2  Paige  Ch.  108,  2  Law. 
Eq.  225;  Smith  vs.  Smith,  4  Paige  Ed.  833  and  note;  Dutcher  vs. 
Ch.   432,   3  Law.   Ed.    502;    Dutcher  Duteher,  swpra. 

vs.  Dutcher,  39  Wis.  664.  2-5  Hooper   vs.    Hooper,    11    Paige 

273  Smith   vs.   Smith,   supra.  Ch.  46,  5  Law.  Ed.  52. 

■'  The    adultery    of   the    complain-  276  Van  Voorhis  vs.  Van  Voorhis, 

ant    although    committed   after    the  94  Mich.  60,  53  N.  W.  Rep.  964. 

commencement      of     his      suit      for  277  1  Bart.  Ch.  Pr.   (2nd  Ed.)   429. 

a      divorce      is      a      bar      to      such  =78  1  Beach  Mod.  Eq.  Pr.,  sec.  345. 

suit.      And     where     the     adultery  279  Ante,  sees.  374-379. 

of     the     complainant     is     commit-  2so  As  to  the  essentials  of   a  plea 

ted  after  the  answer  of  the  defend-  of  res  adjudicala,  see  ante,  sec.  374. 
ant   has   been   put  in,    she   will   be 
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§433.    The  answer  in  the  matter  of  a  bona  fide  purchaser. 

A  defendant  may  set  up  in  an  answer  as  well  as  by  plea  the 
defense  that  he  is  a  bona  fide  purchaser  without  notice. ^^^  The 
answer  must  set  forth  all  the  essential  requisites  constituting 
one  a  bona  fide  purchaser  without  notice,  —  the  deed  of  convey- 
ance, debt,  parties  and  contents  briefly,  that  the  vendor  was  in 
possession  seized,  or  pretending  to  be  seized  in  fee ;  the  considera- 
tion, its  payment  and  the  amount  and  time  of  payment ;  denial 
of  notice  previous  to  and  down  to  the  time  of  the  payment  of 
the  purchase  money,  even  though  notice  has  not  been  alleged  in 
the  bill,  as  well  as  all  facts  alleged  in  the  bill  from  which  notice 
may  be  inferred.^*' 

§434.     The  answer  in  the  matter  of  the  statute  of  frauds. 

When  the  bill  alleges  an  agreement  or  contract  for  the  sale 
or  purchase  of  real  estate,  and  such  agreement  or  contract  is 
either  admitted  or  not  controverted  by  the  answer,  it  will  be 
treated  as  good  under  the  Statute  of  Frauds  and  Perjuries,  or 
otherwise  binding  on  the  defendant.  ^^^  And  even  if  the  contract 
be  alleged  to  be  an  oral  one,  and  the  answer  admits  it,  there  is 
no  need  of  any  proof  of  the  contract,  or  writing  to  establish  it.^** 

281  Donnell  vs.  King,  7  Leigh  393.  in  action  brought  by  the   assignee 

282  Carter  vs.  Allen,  21  Gratt.  thereof,  the  debtor  pleads,  as  a  set- 
241 ;  Donnell  vs.  King,  supra;  off  thereto,  a  claim  against  the  as- 
Downman  vs.  Rust,  6  Rand.  587 ;  signor,  of  which  he  avers  himself  to 
Rorer  Iron  Co.  vs.  Trout,  83  Va.  be  a  purchaser  without  notice  of  the 
397,  2  S.  E.  Rep.  713,  5  Am.  St.  Rep.  assignment,  such  set-off  will  not  be 
285 ;  Tompkins  vs.  Mitchell,  2  Rand.  allowed  if  it  appears  that,  before  he 
430 ;  Harris  vs.  Fly,  7  Paige  Ch.  421,  purchased  the  claim,  the  defendant 
4  Law.  Ed.  213 ;  Denning  vs.  Smith,  had  notice  of  the  assignment,  or  had 
3  Johns.  Ch.  345,  1  Law.  Ed.  642 ;  knowledge  of  such  facts  as  were  suf- 
Murray  vs.  Finster,  2  Johns.  Ch.  155;  ficient  to  have  put  him  upon  inquiry 
1  Law.  Ed.  329;  Frost  vs.  Beekman,  as  to  it,  or  abstained  from  inquiry 
1  Johns.  Ch.  288,  1  Law.  Ed.  143.  for  the  purpose  of  avoiding  notice." 

See  note  to  Frost  vs.  Beekman,  1  283  Fleming  vs.  Holt,   12   W.  Va. 

Johns.  Ch.  288,  found  in  1  Law.  Ed.  143. 
at  pp.  144,  145.  284  Cunningham  vs.   Cunningham, 

In  Cochrane  vs.  Hyre,  49  W.  Va.  46  W.  Va.  1,  32  S.  E.  Rep.  998;  Bar- 

315,  38  S.  E.  Rep.  554,  it  is  decided  rett  vs.  McAllister,  33  W.  Va.  738, 

that  "when,  in  a  suit  upon  a  chose  11  S.  E.  Rep.  220. 
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But  if  the  answer  denies  that  there  was  such  a  contract  as  is 
alleged  in  the  bill,  this  imposes  upon  the  plaintiff  tha  burden 
of  proving  the  contract,  either  by  a  written  contract  or  agree- 
ment,^^" or  by  such  part  performance  as  will  take  the  case  out 
of  the  operation  of  the  Statute  of  Frauds.^*"  But  if  the  parol 
agreement  is  admitted,  the  Statute  of  Frauds  may  be  relied  on 
in  the  answer,  and  the  defendant  will  have  the  full  benefit  of 
it.'*^  ''  In  pleading  the  Statute  of  Frauds  the  answer  must 
set  up  such  defense  as  a  fact  and  put  it  in  issue  distinctly. 
Stating  in  the  answer  that  the  contract  is  void  in  law  and  that 
the  defendant  is  not  bound  to  perform  the  same  is  not  effective 
to  let  in  the  defense  of  the  statute."  ^**  It  may  be  relied  on, 
however,  in  a  general  and  informal  way,^^^  if  it  be  averred  that 
the  contract  is  not  in  writing.^"" 

§435.     The  answer  in  the  matter  of  the  statute  of  limitations. 

The  statute  of  limitations  cannot  be  relied  on  as  a  defense 
unless  pleaded,  or  in  some  form  set  up  in  the  pleadings.^^'  But 
anything  in  an  answer  which  will  apprise  the  plaintiff  that 
the  defendant  relies  on  the  statute  of  limitations  is  sufficient, 
if  such  facts  are  stated  as  are  necessary  to  show  that  the  statute 
is  applicable. ^"^  The  same  strictness  and  particularity  are  not 
required  in  an  answer  as  in  a  plea ;  ^'^  and  an  answer  alleging 
that  the  cause  of  action  did  not  accrue  within  a  specified  number 
of  years,  it  appearing  that  the  statute  of  limitations  is  relied 

28B  Barrett  vs.  McAllister,  supra;  290  Champlin  vs.  Parish;  11  Paige 

citing  Brown,  St.  Frauds,  sees.  508,  Ch.  405,  5  Law.  Ed.  179. 

510,    510a;    Woolman   vs.    Hearn,    2  291  Hockman  vs.  Stout,  2  Leigh  8 ; 

Lead.   Cas.  Eq.  979,   2  Minor   Inst.  Gibson  vs.  Green,  89  Va.  524,  16  S. 

775.  E.  Rep.  661,  37  Am.  St.  Rep.  888. 

286  Rowton  vs.  Rowton,  1  H.  and  In  West  Virginia  and  many  other 
M.  92.  jurisdictions,  it  may  be  availed    of 

For  the  law  of  part  performance       by  demurrer,  in  a  proper  case,  bat 
see  Hogg's  Eq.  Pr.,  see.  398.  in    Virginia   the   rule   is   otherwise. 

287  See    authorities    already    cited       ,1  nie,  sec.  304. 

under  this  section,  1  Beach  Mod.  Eq.  2S2  Tazewell  vs.  Whittle,  13  Gratt. 

Pr.,  sec.  348.  329. 

288  Idem.  283  1  Beach  Mod.  Eq.  Pr.,  sec.  347. 

289  Rowton  vs.  Rowton,  swpra.  f 
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on,  any  other  number  of  years  may  be  shown,  that  may  be  proper 
to  bring  the  cause  within  the  operation  of  the  statute.^"'' 

§436.     The  answer  in  the  matter  of  usury. 

'No  one  can  rely  upon  the  defense  of  usury,  as  a  rule,  except 
the  debtor  himself,^^"  so  that  the  answer  setting  up  usury  must 
be  filed  by  a  debtor-defendant.^""  In  many  jurisdictions  the 
facts  constituting  usury  must  be  pleaded  with  great  precision 
and  certainty,^"^  but  in  the  Virginias,  by  virtue  of  statute,^^^ 
the  defendant  may  plead  in  general  terms  that  the  contract  or 
assurance  on  which  the  action  is  brought  was  for  the  payment 
of  interest  at  a  greater  rate  than  is  allowed  by  law,  and  this  is 
sufficient  in  an  answer  to  raise  the  question  of  -usury  in  a  court 
of  equity.  ^'°  If  usury  under  the  laws  of  a  foreign  State  is 
lelied  on  as  a  defense,  the  law  of  usury  in  such  State  must  be 
shown  in  the  answer,^""  and  if  the  contract  is  one  payable  in 
such  foreign  State,  the  interest  laws  of  that  State  govern  in 
the  matter  of  usury. '°^  But  a  foreign  corporation  coming  into 
West  Virginia  to  transact  business,  must  conform  to  the  law 
of  this  State,  if  there  be  any,  regulating  similar  corporations 
organized  under  the  laws  of  this  State;  and  its  contract, 
although  in  terms,  solvable  in  the  foreign  State  in  which  such 
corporation  has  its  domicile,  must  be  such  a  contract  as  a  similar 

291  Van    Hock    vs.     Whitlock,     7  reply   generally,    but   may    give    in 

Paige  Ch.  373,  4  Law.  Ed.  194.  evidence    upon   the    issue   made    up 

295  Lee  vs.   Feamster,   21   W.  Va.  thereon,  any  matter  which  could  be 

108,  45  Am.  Eep.  549 ;  ante,  sec.  80.  given   in   evidence   under   a   special 

2»6Lee  vs.  Feamster,  supra.  replication,  (or,  of  course,  in  equity, 

29T  1  Beach  Mod.  Eq.  Pr.j  sec.  349 ;  under  an  amended  bill ) .     And  the 

1  Enc.  PI.  and  Pr.  878.  defendant  may  give  in  evidence  any 

This    was    formerly    the    case    in  fact    showing   or   tending   to    show 

Virginia.      Smith    vs.    Nicholas^    8  that  the   contract  or   assurance,   or 

Leigh   353 ;    Crenshaw  vs.   Clark,   5  other  writing  upon  whicTi  the  action 

Leigh  69.  was  brought,   was  for  an  usurious 

298  Code    (W.  Va.)    1899,   Ch.  S6,  consideration.     Idem. 

sec.  6;    Code    (Va.)    1887,  Ch.   130,  soo  Fant  vs.  Miller,  17  Gratt.  47. 

see.  2821.  soi  Bowman  vs.  Miller,  25  Gratt. 

299  Brakeley  vs.  Tuttle,  3  W.  Va.  391 ;  National  Mutual  Bldg.  &  Loan 
86.  1.11.  Ass'n  vs.Ashworth,  91  Va.  706,  22 

The  statute  provides  that  to  such      S.  E.  Eep.  521. 
a  plea   (answer)   the  plaintiff  shall 
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domestic  corporation  is  authorized  to  make,  or  the  courts  of 
this  State  cannot  enforce,  or  permit  the  enforcement  of  its 
performance/"^  As  for  illustration  "  a  domestic  building  and 
loan  association  may  fix  a  minimum  premium  to  be  deducted 
in  advance  or  paid  in  periodical  installments,  but  in  either  case 
such  premium  -must  be  a  certain,  definite  sum,  fixed  and 
determined  at  the  time  of  making  the  loan,  and  the  contract 
of  a  foreign  building  association,  made  with  a  citizen  of  this 
State,  secured  by  a  deed  of  trust  upon  real  estate  situated  in 
this  and  by  its  terms  to  be  performed  in  the  domiciliary  State, 
must  conform  to  this  requirement,  and  if  it  does  not,  such 
contract  is  not  within  the  exemption  from  the  operation  of  the 
usury  laws  given  by  our  statute  to  domestic  building  and  loan 
associations,  and  in  such  case  only  the  principal  of  the  loan 
with  legal  interest  thereon,  together  with  such  sums  as  have 
been  necessarily  expended  in  preserving  the  property,  less  the 
amounts  paid  into  the  association  by  the  borrower  as  dues, 
interest,  premiums  and  fines,  to  be  treated  in  the  settlements 
as  partial  payments,  can  be  collected,  and  a  sale  under  the 
deed  of  trust  will  be  enjoined  until  the  amount  thus  due  is 
settled,  unless  the  basis  of  settlement  herein  laid  down  be  con- 
ceded by  the  association  in  proceeding  to  sell." 
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§437.    As  to  the  exhibits  filed  with  an  answer, — their  pnrposo  and 
effect. 

It  is  not  usual  to  set  out  documents  of  any  kind  in  haec  verba 
in  a  pleading,^"*  but  only  to  refer  to  them  in  a  general  way, 
and  for  the  purpose  of  introducing  them  into  a  cause  to  file 
them  as  exhibits,  marking  them  for  identification.™"  And  in 
many  jurisdictions,  as  in  Virginia  and  West  Yirginia,  their 
genuineness  cannot  be  questioned,  when  their  execution,  or 
making  is  alleged,  unless  denied  by  affidavit.^""     This  effect 

302  Floyd  vs.  National  Loan  Si  In-  sob  Ante,  sec.  138. 

vestment  Co.,  49  W.  Va.  327,  38  S.  s""  Maxwell  vs.  Burbridge,  44  W. 

E.  Rep.  653.  Va.   248   28   S.   E.   Eep.   702;    Eob- 

303  Tdem.  inson  vs.  Dix,  18  W.  Va.  528 ;  Bee 

304  1  Beach  Mod.  Eq.  Pr.,  sees.  98,  vs.  Buidett,  23  W.  Va.  744;  Kelly 
109,  vs.  Paul,  3  Gratt.  191 ;  Shepherd  vs. 
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giTen  to  a  paper  or  documeiit  is  by  virtue  of  statute,  which 
substantially  declares  that  when  any  pleading  alleges  that  any 
person  made,  indorsed,  assigned,  or  accepted  any  writing,  no 
proof  of  the  handwriting  of  such  person  shall  be  required, 
unless  the  fact  be  denied  by  an  affidavit,  with  the  plea  which 
puts  it  in  issue/"^  If  the  document  or  paper  is  alleged  in  the 
answer  to  have  been  made,  its  execution  is  properly  put  in  issue 
by  a  general  replication,  accompanied  by  an  affidavit  denying 
the  execution/"^  The  issue  thus  raised  may  be  decided  by  a 
commissioner  upon  a  reference  to  him  or  by  the  court  itself, 
as  in  its  discretion  it  may  determine/''^  But  it  is  error  to  hear 
any  evidence  concerning  the  genuineness  of  such  writing,  unless 
its  genuineness  is  properly  put  in  issue.*" 

§438.    The  effect  of  an  answer  as  evidence. 

In  the  absence  of  statute,  the  general  rule  is  that  a  sworn 
answer  responsive  to  the  bill,  denying  its  material  allegations, 
can  only  be  overcome  by  the  evidence  of  two  witnesses,  or  one 
witness  and  strong  corroborating  circumstances,"^  or  such  an- 

Frys,  3  Gratt.  442 ;  Simmons  vs.  or  to  disclose  certain  facts,  he  there- 
Simmons,  33  Gratt.  451 ;  Hansber-  by  admits  the  answer  to  be  evi- 
ger  vs.  Cochran,  82  Va.  727.  dence;  and  being  evidence,  it  must 
30' Code  (W.  Va.)  Ch.  125,  see.  be  at  least  equal  to  the  testimony 
40;  Code  (Va.)  1887,  Ch.  159,  sec.  of  any  other  witness,  so  that 
3279.  the     testimony      of     but     a      sin- 

308  Simmons  vs.  Simmons,  supra.  gle      witness      for      the      plaintiff 

309  Hansberger  vs.  Cochran,  su-  leaves  the  balance  of  proof 
•pra.  even,    and   in    order    to    obtain   the 

310  Maxwell  vs.  Burbridge,  supra.  preponderance  of  evidence  necessary 

311  Arnold  vs.  Welton,  5  W.  Va.  to  turn  the  balance  in  his  favor,  the 
436;  Leaehman  vs.  Adamson,  5  W.  complainant  must  produce  at  least 
Va.  443 ;  Jones  vs.  Abraham,  75  Va.  one  other  witness,  or  circum- 
466,  470;  Moor  vs.  Ullman,  80  Va.  stances  sufficient  to  turn  the 
307;  3  Tuck.  Comm.  502  and  cases  scale.  The  old  rule  required 
cited;  Carter  vs.  Carter,  82  Va.  624.  two     witnesses,     and     consequently 

The  reason  for  this  rule  is  clearly  when  first  it  was  relaxed  so  as  to 

set  forth  in  the  note  to  Roach  vs.  admit  circumstances  in  place  of  the 

Gros,  6  Am.  and  Eng.  Dec.  Eq.  at  p.  second    witness,    it    was    held    that 

65:    "The  reason  for  requiring  such  they  must  be  strong;  but  it  would 

a  preponderance  of  evidence  is,  that  now  seem  to  be  generally  admitted 

as  the   complainant  calls  upon  the  that  any  circumstances  sufficient  to 

defendant  to  answer  his  allegations,  create     a     clear     preponderance    of 
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swer  may  be  overcome  alone  by  circumstances  or  documentary 
evidence.^^^  In  the  absence  of  such  testimony  the  court  will 
neither  enter  a  decree  nor  direct  an  issue,  but  will  dismiss  the 
plaintiff's  bill."^^  The  rule  here  stated  is  well  settled  in  Vir- 
ginia by  numerous  decisions/^*  and  still  prevails  unless  the  oath 
to  the  answer  is  waived  as  provided  by  statute/^'  and  was  for- 
merly the  rule  in  West  Virginia/^^  but  no  longer  obtains  in  the 
latter  State  in  any  case  by  reason  of  its  alteration  by  statute.  ^^^ 

§439.    The  effect  of  an  answer  as  evidence  further  consideTed. — 
The  answer  must  be  responsive  to  the  bill. 

In  order  to  give  an  answer  the  weight  of  evidence,  stated  in 
the  next  preceding  section,  it  must  be  responsive  to  the  bill.'^' 
Therefore,  if  the  answer  sets  up  new  matter  in  opposition  to  the 
plaintiff's  bill,  or  matter  by  way  of  confession  and  avoidance, 
or  any  new  matter  not  stated  or  inquired  of  in  the  bill,  or  which 
is  not  part  of  the  transaction  alleged  in  the  bill,  it  is  not  evi- 
dence of  such  matter,  and  other  evidence  of  its  truth  must  be 
adduced.^^"     An  answer  is  responsive  to   the  bill  when  it  is 

proof  in  the  complainant's  favor  sit  Code  (W.  Va.),  Ch.  125,  sec 
will  satisfy  the  rule."  The  learned  59.  The  weight  of  the  answer  aa 
editor  cites  a  very  wilderness  of  evidence  in  West  Virginia  is  here- 
cases  in  support  of  this  ground  for  after  considered  under  sec.  443. 
the  rule.  3^8  James  E.,  etc.,  Co.  vs.  Little- 
sis  Jones  vs.  Abraham,  supra;  John,  18  Gratt.  77;  Leas  vs.  Edison, 
Moore  vs.  UUman,  supra.  9   Gratt.   277;    Vathir  vs.   Zane,   6 

313  Wise  vs.  Lamb,  9  Gratt.  294;  Gratt.  266;  Lewis  vs.  Mason,  84 
Smith  vs.  Betty,  11  Gratt.  752;  Va.  788,  10  S.  E.  Rep.  529;  Fink  vs. 
Fant  vs.  Miller,  17  Gratt.  187.  Denny,     75    Va.     663;     Porter    vs. 

314  Jones  vs.  Abraham,  supra;  Young,  85  Va.  53,  6  S.  E.  Rep.  803 ; 
Morrison  vs.  Grubb,  23  Gratt.  350 ;  Atkinson  vs.  Foster,  134  111.  472,  25 
Corbin  vs.  Mills,  19  Gratt.  438;  N.  E.  Rep.  528;  Harding  vs.  Haw- 
Shurtz  vs.  Johnson,  28  Gratt.  663;  kins,  141  111.  572,  31  N.  E.  Rep. 
Schultz  .vs.  Hansbrough,  33  Gratt.  307;  Hart  vs.  Ten  Eyck,  2  Johns. 
581;  Bell  vs.  Moon,  79  Va.  349;  Ch.  62,  1  Law.  ed.  296  and  note; 
Batchelder  vs.  White,  80  Va.  109.  Clements  vs.  Moore,   73  U.  S.  315, 

315  Code     (Va.),    1887,    Ch.    159,  18  Law.  ed.  789. 

see.  3281.     As  to  the  weight  of  an  si  9  Atkinson    vs.    Foster,    supra; 

answer   as  evidence  when  the  oath  IngersoU  vs.    Stiger,   46  N.   J.   Eq. 

thereto   is   waived   by  provision   of  511;    Hazelhurst  vs.   Sea  Isle   City 

statute,  see  post,  sec.  444.  Hotel  Co.  (N.  J.),  25  Atl.  Rep.  201; 

310  Arnold     vs.     Welton,     supra;  Minturn  vs.  Seymour,  4  Johns.  Ch. 

Leachman  vs.  Adams,  supra.  497,   1  Law  ed.  914;   Wakeman  vs. 
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restricted  to  such  facts  as  must  be  set  forth  in  order  to  meet 
by  denial  or  discovery  the  allegations  or  interrogatories  of  the 
bill,  and  such  as  are  inseparably  connected  with  them  and  form  a 
part  of  the  same  transaction/^"  Thus,  where  the  bill  alleges  a 
certain  state  of  facts,  and  calls  on  the  defendant  to  answer  the 
bill,  all  the  averments  qf  the  answer,  though  they  be  of  an  affirm- 
ative character,  relating  to  such  facts  are  taken  as  true.^^^  And 
this  rule  obtains,  even  though  the  bill  be  not  a  pure  bill  of  dis- 
covery.^^^  And  when  a  bill  filed  by  the  receiver  of  a  firm 
alleges  that  the  defendant  has  property  belonging  to  the  firm, 
an  answer  sworn  to  positively, ''^^  showing  in  detail  that  the 
fund  belongs,  not  to  the  firm,  but  to  one  member  of  it  only, 
is  responsive.^^*  An  answer  is  not  responsive  to  the  bill  when 
it  asserts  an  affirmative  right  in  opposition  to  the  plaintiff's 
claim,  or  insists  upon  a  distinct  and  independent  fact,  not  con- 
nected with  the  matter  upon  which  the  bill  is  founded,  in  avoid- 
ance of  the  plaintiff's  demand  for  relief.^^°  It  is  a  well  settled 
principle  of  equity  practice,  obtaining  in  the  Virginias  as  well 
as  elsewhere,  that  all  matters  not  responsive  to  the  plaintiff's 
bill  must  be  proved  by  the  defendant.'^'  Thus,  the  defense  of 
the  statute  of  limitations  is  not  responsive  to  the  bill,  though 
relied  on  by  answer,  and  must  be  supported  by  proof/^^     So 

Grover,  4  Paige  Ch.  23,  3  Law.  ed.  Bell  vs.  Moon,  supra. 

325;   Beekwith  vs.  Butler,  1  Wash.  323  In  West  Virginia  a  sworn  an- 

(Va.)    224;   Flynn  vs.  Jackson,  93  swer  is  entitled  to  no  more  weight 

Va.  341    1  S.  E.  Rep.  1 ;  Jones  vs.  as    evidence    than    if    it    were    not 

Ounningham,   7  W.  Va.  707;  Hick-  sworn  to. 

man  vs.  Painter,  11  W.  Va.  386.  324  Meek    vs.    MeCormiek     (Tenn. 

320  Dunham  vs.  Jackson, -6  Wend.  Ch.  App.),  42  S.  W.  Rep.  458. 

22,   10  Law.  ed.   1006;   Jackson  vs.  325  Green  vs.  Hart,  1  Johns.  580; 

Hart,    11    Wend.    343,    11   Law.   ed.  Paynes  vs.  Coles,  1  Munf.  373 ;  Blow 

1125;    Hand   vs.    Weidner,    151   Pa.  vs.  Maynard,  2  Leigh  29;  Fink  vs. 

St.  362,  25  Atl.  Rep.  38 ;  Corbin  vs.  Denny,  75  Va.  663. 

Mills,   19  Gratt.  438 ;   Morrison  vs.  326  Bee  vs.  Burdett,  23  W.  Va.  at 

Grubb,     23     Gratt.     342;     Bell    vs.  p.   747;   Bryant  vs.   Groves,   42  W. 

Moon,    79    Va.    349;    Radford    va.  Va.  10,  24  S.  E.  Rep.  605;  Seim  vs. 

Fowlkes,   85  Va.   846,  8  S.  E.  Rep.  O'Grady,   42   W.   Va.   77,   24   S.   E. 

817;  Ward  va.  Cornett,  91  Va.  676,  Rep.  994;   Paynes  vs.  Coles,  supra. 

22  S.  E.  Rep.  494.  327  Bryant  vs.  Groves,  supra;  aee 

321  Idem.  ante,  sec.  371. 
322Fant  vs.  Miller,  17  Gratt.  187; 
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also  is  the  defense  of  a  release  or  payment,  or  that  the  defendant 
is  a  bona  fide  purchaser,  and  must  likewise  be  established  by 
proof  on  the  part  of  the  defendant.  ^^* 

§440.    The  effect  of  an  answer  as  evidence  further  considered. — 
As  to  disclosures  made  by  it. 

We  have  already  considered  the  effect  of  an  answer  to  pure 
and  mixed  bills  of  discovery/^'  but  frequently  a  defendant  is 
called  upon  to  disclose  facts  which  are  not  intended  for  use  in 
another  tribunal,  nor  are  they  essential  as  matter  of  discovery, 
to  the  maintenance  of  equitable  jurisdiction  in  the  particular 
case,  but  simply  as  a  means  of  evidence  to  be  used  by  the  plain- 
tiff in  the  establishment  of  his  claim.  Whenever  a  bill  in  such 
a  case,  in  effect  calls  for  a  discovery,  whether  it  expressly  prays 
for  a  discovery  or  not,  all  material  disclosures  made  in  the 
answer,  whether  responsive  or  by  way  of  confession  and  avoid- 
ance, and  whether  negative  or  affirmative,  are  evidence  for  the 
defendant,  and  must  be  taken  as  true,  unless  overcome  by  a 
sufficiency  of  proof  necessary  to  a  strictly  responsive  answer, 
for  in  such  a  case  all  material  disclosures  relating  to  the  matters 
of  the  bill  are  treated  as  responsive  to  the  bill,  and  the  entire 
answer  must  be  taken  as  evidence,  both  that  which  makes  for 
as  well  as  that  which  makes  against  the  plaintiff.^^"  Thus,  for 
illustration,  a  bill  for  specific  performance  called  upon  the 
defendant  to  answer  to  the  making  of  the  contract ;  the  manner 
of  its  disposition,  and  when,  how  and  where  the  defendant 
obtained  possession  of  it,  and  under  what  pretenses ;  and  it  was 
held  that  the  answer  setting  up  an  agreement  to  rescind  the 

328  Merwin  Eq.  and  Eq.  PI.  567.  Turner  vs.  Knell,  24  Md.  55;  Moors 

329A»te,  sees.  166,  167.  vs.  Moors,  17  N.  H.  481. 
330  Corbin    vs.    Mills,    19    Gratt.  Where    a    bill    states    that    com- 

438;    Norris   vs.   Grubb,    23    Gratt.  plainants  have  no  means  of  proving 

342;   Shurtz  vs.  Johnson,  28  Gratt.  its   allegations  except  by   discovery 

657;    Bell   vs.   Moon,    79   Va.    341;  from  defendants,  and  calls  for  dis- 

Thompson   vs.    Clark,    81    Va.   422;  covery,    allegations    in   the    answer 

Woodcock  vs.  Bennett,  1  Cowen  711,  responsive    to    the    bill    are    to    be 

7  Law.  ed-.  671 ;  Benson  vs.  Le  Roy,  taken    as    evidence   for   defendants. 

I   Paige  Ch.   122.  2  Law.   ed.   585;  Ward  vs.   Cornett,   91   Va.   676,   22 

S.  E.  Rep.  494. 
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contract,  was  responsive  to  the  bill,  and  was  evidence  for  the 
defendant.^^^  But  in  a  case  in  which  no  discovery  is  sought, 
statements  in  the  answer  volunteered  by  the  defendant,  and 
which  are  not  within  the  disclosures  necessary  to  properly 
answer  the  bill,  will  not  be  treated  as  evidence  for  the  defend- 
ant,^^^  and  though  the  answer  in  such  case  sets  up  a  good  de- 
fense, it  must  be  proved  by  the  defendant.^^'  Thus,  in  a  case 
where  the  bill  charges  that  a  deed  was  voluntary  and  fraudulent, 
and  the  answer  of  a  husband  and  wife  denying  the  fraud,  sets 
up  the  defense  of  valuable  consideration,  such  defense  is  not 
responsive  to  the  bill  and  must  be  established  by  proof.^^* 

§441.  The  effect  of  an  answer  as  evidence  further  considered. — 
An  answer  showing  want  of  personal  knowledge  by 
the  defendant. 

To  give  to  an  answer  the  force  and  effect  of  evidence  in  a 
cause,  so  as  to  be  relied  on  as  such  by  the  defendant,  it  must 
rest  its  allegations  upon  the  personal  knowledge  of  the  defend- 
ant,^^^  so  that  if  it  appears  that  the  defendant  has  no  personal 
knowledge  of  the  matters  as  to  which  he  answers,"""  or  that 
the  allegations  of  the  answer  are  based  upon  information  and 
belief,""^  or  if  they  are  indirect,  uncertain  or  inferential,""*  or 

331  Woodcock  vs.   Bennett,   supra.      460;    Perry  vs.   Ruby,   81   Va.   317. 

332  Fink  vs.  Denny,   75  Va.   663;       See  Plynn  vs.  Jackson,  93  Va.  341, 
Hatcher    vs.    Crews.    78    Va.    460;       25  S.  E.  Rep.  1. 

Perry  vs.  Ruby,  81  Va.  317;  Flynn  33=  Tabb  vs.  Cabell,  17  Gratt.  160; 

vs.   Jackson,   93   Va.   341,   25   S.  B.  Jones    vs.    Abraham,    75    Va.    466; 

Rep.    1;    Jones  vs.   Cunningham,    7  Deimel  vs.  Brown,   136  111.  586,  27 

W.  Va.'707.-  N.  II.  Rep.  44. 

ooo  Tj  """  Idem. 

333  Idem. 

33T  Union  Bank  vs.  Geary,  5  Pet. 

334  Fink   vs.   Denny,   supra.  (u.  gj    99.  Ceimel  vs.  Brown,  su- 
Post-nuptial  settlements  are  pre-      pra;  Atkinson  vs.   Foster,    134   111. 

sumed  to  be  voluntary  and  the  bur-  472,   25   N.   E.   Rep.   528 ;    Knicker- 

den  of  showing  they  are  made  upon  bocker  vs.  Harris,  1  Paige  Ch.  209, 

valuable     considerations     rests     on  2    Law.    ed.    620;    Town   vs.    Need- 

those  claiming  under  them.     Where  ham,   3   Paige   Ch.   545,   3  Law.  ed. 

the  bill  charges  them  to  be  voluntary,  268;   24  Am.  Dec.  246;   Hutchinson 

the  answer  does  not  shift  the  bur-  vs.  Smith,  7   Paige  Ch.  26.  4  Law. 

den,  and  is  not  evidence  for  the  re-  ed.  49;   Baugher's  Appeal    (Pa.),  8 

spondents,  but  the  defense  must  be  Atl.  Rep.  838. 
proved.     Hatcher  vs.  Crews,  78  Va.  sss  See  the  numerous  cases  cited 
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where  they  are  equivocal  or  evasive/^'*  the  answer  in  such  case 
is  not  evidence  for  the  defendant,  under  the  rule  previously 
stated,^***  but  serves  as  a  mere  pleading,  and  merely  puts  the  aller- 
gations  of  the  plaintiff's  bill  in  issue,  and  the  plaintiff  on  proof 
of  them.'" 


§442.  The  effect  of  an  an»wer  as  evidence  further  considered. — 
When  it  constitutes  no  evidence  for  defendant,  though 
positively  denying  the  allegations  of  the  bill. 

In  those  cases  where  the  law  casts  the  burden  of  proof  upon 
the  defendant  to  show  a  certain  fact  or  state  of  facts,  the  answer 
cannot,  by  its  responsive  and  positive  denials,  change  this  prin- 
ciple and  cast  the  burden  of  proof  upon  the  plaintiff.'^^  Thus, 
for  instance,  if  a  creditor  attacks  a  conveyance  of,  or  charge 
made  upon,  property,  as  done  to  hinder,  delay  or  defraud  the 
plaintiff,  and  the  bill  alleges  that  such  conveyance  or  charge 
is  without  consideration  deemed  valuable  in  law,  the  burden 
of  proving  such  conveyance  or  charge  to  be  for  a  valuable 
consideration  is  upon  the  defendant,  although  he  has  denied  in 
his  answer  the  want  of  consideration  alleged  in  the  bill.^*'  And 
so,  too,  inasmuch  as  a  corporation  cannot  be  sworn  and  puts 
in  its  answer  under  its  common  seal,'*^*  such  answer  is  not  evi- 
dence for  the  corporation,  though  responsive  to  the  bill ;  ^** 
but  it  puts  in  issue  the  allegations  of  the  bill  to  which  it  re- 
sponds as  well  upon  a  motion  to  dissolve  an  injunction  as  upon 
the  hearing  of  the  cause. '*^  But  an  answer  of  a  corporation, 
sworn  to  by  an  ofBcer  on  his  personal  knowledge,  is  entitled 
to  the  benefit  of  the  equity  rule  that  a  responsive  answer  is 

in  note  to  Eoaeh  vs.  Glos,  6   Am.  issue   the  allegations  of  the  plain-- 

and  Eng.  Deo.  in  Eq.  at  pp.  80,  81.  tiff's  bill,  see  post,  see.  445. 
330  Idem,  pp.  81,  82.  342  Hogg  Eq.  Princ.,  sec.  191. 

340  Ante,  sec.  438.  343  Mem. 

341  See    previous    citations    under  343*  A.nte,  sec.  410. 

this    section.     For    the    extent    of  344  B.  &  O.  R.  R.  Co.  vs.  City  of 

proof  required  by  the  plaintiff,  when  Wheeling,  31   Gratt.  40. 

the  answer,  from  its  nature  or  by  345  B.  &  O.  R.  R.  Co.  vs.  City  of 

virtue   of   statute,    merely   puts   in  Wheeling,  supra. 
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evidence  only  to  be  overcome  by  the  testimony  of  two  witnesses, 
or  of  one  with  corroborating  circumstances."*"  That  the  answer 
of  a  corporation  thus  sworn  to  may  have  this  effect  as  evidence, 
the  officer  making  oath  to  it  must  be  one  having  knowledge  of 
the  facts."' 

§443.     The  effect  of  an  answer  in  West  Virginia. 

By  virtue  of  statute  in  West  Virginia,  which  provides  that 
when  a  defendant  shall  deny  any  material  allegation  of  the  bill, 
the  effect  of  such  denial  shall  only  be  to  put  the  plaintiff  on 
satisfactory  proof  of  the  truth  of  such  allegation,"**  an  answer 
is  not  entitled  to  peculiar  weight,  such  as  it  had  prior  to  the 
enactment  of  this  law,"*°  and  such  as  it  still  has  in  Virginia 
when  the  oath  to  the  answer  is  not  waived  by  the  plaintiff  in 
his  bill  in  that  State,  and  as  defined  by  the  rule  hereinbefore 
given,"^"  but  the  effect  of  an  answer  in  West  Virginia  is  only 
that  of  a  plea  in  a  common  law  action,  and  its  denial  of  the 
allegations  of  the  bill  only  throws  the  burden  on  the  plaintiff  of 
proving  the^  truth  of  such  allegations)  whether  the  answer  be  • 
sworn  to  or  not."^^  This  statute  lessens  the  force  and  effect  of  an 
answer  as  evidence  in  the  cause,""^  as  compared  with  its  effect 
under  the  general  rule  of  equity  practice,  as  announced  in  a 
former  section  of  this  work."**" 

§444.     The  effect  of  an  answer  in  Virginia  to  a  bill  to  which  the 
plaintiff  has  waived  an  answer  under  oath. 

As  we  have  already  shown,"^*  in  Virginia  the  plaintiff  may 
in  his  bill  waive  an  answer  under  oath,  or  may  only  require  an 

346  Kane  vs.  Schuylkill  Fire  Ins.  sso  Ante,  sees.  438-440. 

Co.,  199  Pa.  178,  48  Atl.  Rep.  989;  asi  Seabright    vs.    Seabright,    su- 

Garrett  vs.  Fox,  199  Pa.  208,  48  Atl.  pra;    Jarrett    vs.    Jarrett,    supra; 

Eep.  992.  Bee  vs.   Burdett,   23   W.  Va.   at  p. 

3i^  Gantt  vs.  Cox  &  Sons  Co.,  199  746 ;    MeFarland   vs.    Douglass,    su- 

Pa.  St.  208,  48  Atl.  Eep.  992.  pra. 

348  Code   (W.  Va.),  1899,  Ch.  125,  352  Nichols   vs.   Heirs  of  Nichols, 
sec.  59.  8  W.  Va.  174;  MeFarland  vs.  Doug- 

349  Seabright  vs.  Seabright,  28  W.  lass,  supra. 

Va.  at  p.  440;  Richardson  vs.  Done-  iss  A  tit e,  sec.  438. 

hoo,  16  W.  Va.  685;  Jarrett  vs.  Jar-  354  Ante,  see.  409. 

rett,  11  W.  Va.  584;  MeFarland  vs. 
Douglass,  n  W.  Va.  at  p.  644. 
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answer  under  oath  as  to  certain  specified  interrogatories/""  in 
which  case,  the  answer  of  the  defendant,  though  under  oath, 
except  such  part  thereof  as  shall  be  directly  responsive  to  such 
interrogatories,  shall  not  be  evidence  in  favor  of  the  defendant, 
unless  the  cause  be  heard  upon  bill  and  answer  only.^"°  Where 
there  are  two  or  more  defendants,  and  they  are  not  jointly  in- 
terested in  respect  to  the  demand  made  against  them,  the  plain- 
tiff may  waive  an  answer  under  oath  as  to  part  of  them,  and 
not  as  to  the  other  or  others  of  the  defendants.^"''  When  an 
answer  under  oath  may  be  waived  by  statute  or  rule  of  court, 
and  especially  where  such  unsworn  answer  is  declared  not  to 
be  evidence  for  the  defendant,  it  operates  as  a  mere  pleading, 
simply  serves  to  put  the  allegations  of  the  plaintiff's  bill  in 
issue  and  the  plaintiff  on  proof  of  his  cause.'"*  If  the  plaintiff 
desires  to  waive  an  answer  under  oath,  as  we  have  already 
seen,'""  he  must  do  so  in  his  original  bill,""*  as  he  cannot  avoid 


366  Code  (Va.),  1887,  Ch.  159, 
sec.  3281. 

356  Idem. 

367  Berkley  vs.  Van  Wyck,  5  Paige 
Ch.  536,  3  Law.  ed.  819;  Morse  vs. 
Hovey,  1  Barb.  Ch.  407. 

368  Beckerdike  vs.  Allen,  157  111. 
95,  41  N.  E.  Rep.  740;  Dravo  vs. 
Fable,  132  U.  S.  487;  Bartlett  vs. 
Gale,  4  Paige  Ch.  503,  3  Law.  ed. 
533;  Miller  vs.  Avery,  2  Barb.  Ch. 
582,  5  Law.  ed.  762 ;  Clay  vs.  Towle, 
78  Me.  86;  Peaks  vs.  McAvery 
(Me.),  7  Atl.  Rep.  270;  Winsor  vs. 
Bailey,  55  N.  H.  105 ;  1  Beach  Mod. 
Eq.  Pr.,  see.  356;  1  Daniell,  Ch.  PI. 
and  Pr.  (6th  Am.  ed.),  737  note; 
Puterbaugh  Ch.  PI.  and  Pr.  (3d 
eci.)  168;  Merwin  Eq.  and  Eq.  PI. 
567. 

Considering  the  effect  in  Virginia 
of  an  answer  to  a  bill  which  has,  by 
virtue  of  a  recent  statute  of  that 
State,  waived  the  oath  thereto,  in 
Jones  vs.  Christian,  86  Va.  1017, 
11  S.  E.  Rep.  at  p.  989,  Richardson, 
J.,  says :      "  The  effect  of  this  stat- 


ute   is    to   modify    the    rule   above 

stated  as  respects  the  effect  of  an 
answer,  when  such  waiver  is  made 
in  the  bill.  In  the  present  ease, 
the  bill  waived  answer  under  oath, 
the  effect  of  which  is  to  deprive  the 
answer  of  the  defendants  of  that 
potentiality  which,  prior  to  the  Act 
above  referred  to,  required  the  plain- 
tiffs to  furnish  two  witnesses  or 
one  witness  and  strong  corroborat- 
ing circumstances,  in  support  of 
their  bill,  and  by  such  means  only 
to  overturn  the  effect  of  the  answer. 
Subject  to  such  modification,  in  this 
and  like  cases^  the  rule,  as  above 
stated,  remains  unchanged,  and 
now,  as  formerly,  it  is  incumbent 
upon  the  plaintiff,  though  answer 
under  oath  be  waived,  to  uphold 
the  case  made  in  his  bill  by  com- 
petent and  sufficient  evidence,  the 
answer  in  such  case  being  equivalent 
to  a  traverse." 

359  Ante,  sec.  409. 

360  Puterbaugh    Ch.    PI.    and    Pr. 
(3d  ed.)    168. 
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the  effect  of  a  sworn  answer,  by  waiving  such  an  answer  in  an 
amended  bill.^" 

§445.    The  evidence  necessary  to  establish  the  allegations  of  the 
bill. 

In  West  Virginia^  and  in  Virginia  when  the  oath  to  the  an- 
swer is  waived,  as  we  have  seen,^^^  the  effect  of  the  denial  of 
the  allegations  of  the  bill  is  to  put  the  plaintiff  on  proof  of  his 
bill.  In  each  State  the  answer,  by  virtue  of  statute,^"'  operates 
as  a  mere  pleading  at  common  law.  In  West  Virginia  any  evi- 
dence is  sufficient  to  sustain  the  bill  which  satisfies  the  court  of 
the  truth  of  its  allegations. ^°*  The  same  rule  obtains  where  the 
oath  to  the  answer  is  waived.  That  is,  such  answer  is  not 
evidence  in  the  cause,  but  is  a  mere  pleading,  and  does  not  im- 
pose upon  the  plaintiff  any  further  burden  than  that  of  estab- 
lishing the  allegations  of  his  bill  by  a  preponderance  of  evi- 
dence.^"^  It  requires  no  greater  weight  of  evidence  than  the 
general  rule  of  equity  practice  requires,  in  case  the  answer  to 
the  bill  be  on  mere  information  and  belief,  or  not  under  oath,  or 
inconsistent  and  contradictory,  or  indirect,  or  evasive  or  equiv- 
ocal, in  any  of  which  instances,  the  positive  testimony  of  a 
single  undisputed  witness,  or  any  other  evidence  sufficient  to 
establish  the  matter  in  controversy,  fulfills  the  requirements  of 
equity  practice.^^"     An  answer  under  oath,  when  the  bill  waives 

sii  Idem.  183;    the  mimerous    eases    cited   in 

862  Ante   sees.  443,  444.  the  note  to  Roach  vs.   Glos,  7  Am. 

363  That  is  when  the  oath  in  Vir-  and  Eng.  Dec.  in  Eq.  pp.  80-90; 
ginia  is  waived.  Puterbaugh    Ch.    PI.    and    Pr.     (3d 

364  Jarrett  vs.  Jarrett,  11  W.  Va.  ed.)  169;  1  Beaeh  Mod.  Eq.  Pr.,  sec. 
at  p.  630;  Lowry  vs.  BuflSngton,  6  388;  Knickerbocker  vs.  Harris,  sm- 
W.  Va.  249 ;  Brown  vs.  Knapp,  7  W.  pra ;  Town  vs.  Needham,  supra; 
Va.  678.  Clay  vs.  Towle,   78  Me.   86,   2  Atl. 

385  Knickerbocker  vs.  Harris,  1  Rep.  852 ;  Chapman  vs.  Chapman, 
Paige  Ch.  209,  2  Law.  ed.  619;  91  Va.  397,  21  S.  E.  Rep.  813;  Pur- 
Town  vs.  Needham,  3  Paige  Ch.  545,  vis  vs.  Woodward,  78  Miss.  922,  29 
3    Law.    ed.    268;    Puterbaugh    Ch.  So.  Rep.  917. 

PI.  and  Pr.    (3d  ed.)    169;   1  Beach  The  plaintiff  may  have  a  decree 

Md.  Eq.  Pr.,  sec.  388.  on  the  testimony  of  a  co-defendant, 

366  Reynolds    vs.    Phare,    9    Ala.  who    stands   indifferently   liable   to 

660;   Wilkins  vs.  Woodfin,  5  Munf.  both  parties  to  the  suit  and  is  an 
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the  oath,  is  of  no  greater  effect  than  if  it  had  been  put  in  with- 
out oath/*" 

§446.     Effect  of  an  answer  by  an  improper  party  to  the  suit. 

The  answer  of  a  party  who  is  only  remotely  interested  in  the 
subject-matter  in  controversy,  and  who  is  not  a  necessary  or 
proper  party  to  the  suit,  will  not  be  considered  by  the  court,  and 
hence  is  not  sufEcient  to  put  the  plaintiff  on  proof  of  his  bill, 
though  such  answer  controvert  its  allegations.^'* 

§447.     The  answer  of  one  defendant,  as  a  rule,  not  evidence  for 
or  against  a  co-defendant. 

It  is  a  well  settled  general  rule,  in  equity,  that  an  answer  to 
a  bill  is  evidence  only  as  against  the  party  who  makes  it,  and  as 
to  the  other  defendants  it  is  res  inter  alios  acta.^^^     But  where 


indispensable  party  himself  to  the 
bill.  Montandou  vs.  Deas,  14  Ala. 
33,  48  Am.  Dee.  84. 

367  Idem. 

366  Canu  vs.  Cann,  40  W.  Va.  138, 
20  S.  E.  Rep.  910. 

36  9  Phoenix  va.  Ingraham,  5 
Johns.  412,  3  Law.  ed.  1064;  Webb 
vs.  Pell,  3  Paige  Ch.  308,  3  Law. 
ed.  192 ;  Beekmau  vs.  Gibbs,  8  Paige 
Ch.  511.  4  Law.  ed.  524;  Homes  vs. 
Smock,  1  Wash.  38;  Pettit  vs.  Jen- 
nings, 2  Rob.  R.  676;  Dade  vs. 
Madison,  5  Leigh  401 ;  Fisher  vs. 
White,  94  Va.  23,  26  S.  B.  Rep.  573 ; 
Wytheville  Crystal  Ice  and  Dairy 
Co.  vs.  Frick  Co.,  96  Va.  141,  30  S. 
E.  Rep.  491. 

This  case  holds  that  it  is  a  well 
settled  rule  of  equity  practice,  that 
the  answer  of  one  defendant  cannot 
be  read  as  evidence  against  the 
other,  in  tha  absence  of  joint  in- 
terest, privity,  fraud  or  collusion. 

The  following  is  taken  from  6 
Am.  and  Eng.  Dec.  in  Eq.  119,  120, 
contained  in  a  note  to  the  case  of 
Boach  vs.  Glos: 

The  answer  of  an  administrator 
in  a  suit  against  him  and  others  is 


not  evidence  of  the  correctness  of 
an  Item  in  his  account,  in  a  hearing 
before  a  special  register,  as  against 
his  co-defendants  who  are  adversely 
interested  as  to  said  item:  Pearson 
vs.  Darrington,  32  Ala.  227;  the  an- 
swer of  one  defendant  cannot  estab- 
lish a  partnership  against  anotheri 
Earle  vs.  Art  Library  Pub.  Co.,  95 
Fed.  Rep.  544;  in  an  action  between 
partners  to  settle  partnership  ac- 
counts inter  sese,  the  answer  of  one 
partner  cannot  be.  used  to  establish 
the  partnership  or  to  charge  an- 
other: Bevans  vs.  Sullivan,  4  Gill 
(JId.)  383;  Chapin  vs.  Coleman,  11 
Pick.  (Mass.)  331;  when  principal 
and  agent  are  both  defendants  in  a 
bill,  admissions  in  the  answer  of 
the  agent  are  not  evidence  against 
the  principal,  if  the  agency  no 
longer  exists :  Clark  vs.  Van  Riems- 
dyk,  9  Cranch  (U.  S.)  153;  Leeds 
vs.  Marine  Insurance  Co.,  2  Wheat. 
(U.  S.)  380;  Rector  vs.  Rector,  8 
111.  105;  the  answer  of  a  wife  is  not 
evidence  against  her  husband :  City 
Bank  vs.  Bangs,  3  Paige  Ch.  (N. 
Y. )  36;  nor  that  of  the  husband 
against  the  wife:  Stewart  vs.  Stone, 
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the  admissions  of  one  defendant  will  bind  another,  as  in  case  of 
joint  interests,  or  fraudulent  combinations,  the  answer  of  one 
is  also  evidence  against  the  other.*'"  The  same  principles  gov- 
ern as  to  the  effect  of  an  answer  in  favor  of  a  co-defendant/'^ 

If  a  bill  is  filed  against  two  or  more  defendants  and  one  of 
them,  not  conversant  with  the  material  matters  averred  in  the 
bill,  answers  such  bill  denying  its  allegations,  but  the  defendant 
charged  with  knowledge  of  such  matters  makes  no  answer,  the 
answer  so  filed  need  not  be  overcome  by  the  testimony  of  two 
witnesses  or  the  testimony  of  one  witness  with  strong  corroborat- 


3  Gill  &  J.  (Md.)  510;  when  hus- 
band and  wife  file  a.  joint  answer, 
it  cannot  be  read  in  evidence  against 
the  wife  where  the  subject-maicer 
relates  to  her  estate  of  inheritance: 
Ijcwis  vs.  Yale,  4  Fla.  418;  contra, 
Dyett  vs.  North  American  Coal  Co., 
20  Wend.  (N.  Y.)  570;  and  when 
the  defendant  controverts  the  ma- 
terial allegations  of  the  bill,  the 
failure  of  others  to  do  so,  will  not 
dispense  with  the  need  of  proof  as 
to  him:  Dickinson  vs.  R.  R.  Co.,  7 
W.  Va.  390.  Still  less  can  an  an- 
swer be  evidence  against  co-defend- 
a'nts  when  the  defendant  answering 
is  not  a  party  to  the  issue  to  be 
tried:  Welborn  vs.  Rogers,  24  Ga. 
558;  or  when  he  is  substantially  a 
complainant,  though  nominally  a 
defendant:  Field  vs.  Holland,  6 
Craneh  (U.  S.)  8;  Martin  vs.  Dry- 
den,  6  111.  187.  The  failure  of  one 
defendant  to  answer  cannot  be  used 
as  evidence  against  a  co-defendant: 
Harrison  vs.  Johnson,  3  Litt.  (Ky.) 
286 ;  Blight  vs.  Banks,  6  T.  B.  Mon. 
(Ky.)  192;  Timberlake  vs.  Cobbs,  2 
J.  J.  Marsh.  (Ky.)  136;  HoUoway 
vs.  Moore,  4  Sm.  &  M.  (Miss.) 
594;  Dickinson  vs.  R.  R.  Co.,  7  W. 
Va.  390.  The  answer  of  an  adult 
co-defendant  is .  of  no  effect  as 
against  an  infant  defendant:  Wat- 
son vs.  Godwin,  4  Md.  Ch.  25;  and 


the  answer  of  a  complainant  to  a 
cross-bill  filed  by  adult  defendants 
is  not  evidence  against  infant  co- 
defendants  who  appear  by  guardian 
ad  litem:  Campbell  vs.  Campbell,  1 
Ind.  220.  Moreover,  one  defendant 
cannot  have  a  decree  against  a  co- 
defendant  on  his  own  answer,  which 
the  other  had  no  opportunity  to  re- 
spond to  by  pleading  and  evidence: 
Walker  vs.  Byers,  14  Ark.  246.  It 
would  seem,  however,  that  the  er- 
roneous admission  of  the  answer  of 
one  defendant  as  evidence  against 
another  is  no  ground  for  reversing 
a  decree,  if  the  rights  of  the  latter 
could  not  have  been  prejudiced: 
Halstead  vs.  Shepard,  23  Ala.  558 ; 
Barraque  vs.  Siter,  9  Ark.  545;  and 
when  two  adverse  claimants  of  a 
fund  are  joined  as  defendants  to  a 
bill  of  interpleader,  they  occupy,  as 
between  themselves,  the  position  of 
complainant  and  defendant,  and  the 
sworn  denial  by  one  of  the  allega- 
tions of  a  cross-bill  filed  by  the 
other  has  the  same  effect  as  evi- 
dence as  though  contained  in  the 
answer  to  the  original  bill :  Penn 
Mut.  Life  Ins.  Co.  vs.  Union  Trust 
Co.,  83  Fed.  Rep.  891. 

sTojudd  vs.  Seaver,  8  Paige  Ch. 
548;  note  to  Roach  vs.  Glos,  6  Am. 
and  Eng.  Dec.  in  Eq.  120,  121. 

stildem,  122. 
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ing  circumstanceSj^'^  as  where  one  of  two  trustees  is  charged  to 
have  had  actual  notice  of  a  title  adverse  to  that  conveyed  to  them 
jointly,  and  the  other  trustee  answers,  denying  the  allegations 
of  the  bill,  but  the  one  charged  with  knowledge  does  not  an- 
swer.^'' The  only  effect  of  such  an  answer  is  to  present  an  issue 
and  throw  the  burden  of  proof  upon  the  plaintiff  to  establish  the 
allegations  of  his  bill.''* 

§448.    The  effect  of  an  answer  of  an  infant. 

The  answer  of  an  infant,  which  must  always  be  by  guardian 
ad  litem,^''^  is  only  a  formal,  yet  necessary,''"  pleading,  and  its 
admissions  are  not  evidence  against  the  infant,  and  the  material 
allegations  of  the  bill  must  be  proved  by  independent  testi- 
mony.'" 

§449.     The  effect  of  an  admission  by  the  answer  of  facts  alleged 
in  the  bill. 

The  admission  in  the  answer  of  a  material  fact  alleged  in  the 
bill,  not  only  relieves  the  plaintiff  of  any  proof  of  such  fact,"* 
but  such  admission  is  conclusive  upon  the  defendant,  so  that 
he  is  precluded  from  denying  or  diputing  it,  either  by  evidence 
or  a  second  answer,  and  he  will  be  bound  by  such  admission, 
though  the  actual  state  of  facts  shovra  by  the  proof  be  otherwise, 
unless  the  defendant  show  that  such  admission  was  made  through 
mistake.'" 

372  Chapman  vs.  Chapman,  91  Va.  s7e  Post,  see.  603. 

397,  21  S.  E.  Rep.  813,  50  Am.  St.  377  Stephenson   vs.   Stephenson,   6 

Rep.  846.  Paige    Ch.    353,    3   Law.    ed.    1018 

373  Chapman  vs.  Chapman,  supra.  Bulkey  vs.  Van  Wyck,  5  Paige  Ch. 

374  Chapman  vs.  Chapman,  supra;  536,  3  Law.  ed.  819 ;  Bank  of  Alex- 
Dutilh  vs.  Coursaultj  5  Cranch  C.  andria  vs.  Patton,  1  Rob.  Rep.  499 
C.  349,  Fed.  Cas.  No.  4,206;  Law-  S78 -pieming  vs.  Holt,  12  W.  Va, 
rence  vs.   Lawrence,    21   N".   J.   Eq.  143. 

319;  Pennington  vs.  Gittings,  2  Gill  379  Shirley  vs.  Long,  6  Rand.  764 

&,  J.  208;  Deimel  vs.  Brown,  136  111.  Balchen  vs.  Crawford,  1  Sandf.  Ch, 

506,  27  N.  E.  Rep.  44;  Lattomus  vs.  379,  7  Law.  ed.  366;  1  Beach  Mod. 

Garman,  3  Del.  Ch.  232 ;  Watson  vs.  Eq.  Pr.,  see.  387 ;   1  Daniell  Ch.  PI 

Palmer,  5  Ark.  501;  Combs  vs.  Bos-  and  Pr.   (6th  Am.  ed.)  837,  et  seq.; 

well,  1  Dana  473;  1  Daniell  Ch.  Pr.  note  to  Roach  vs.  Glos,  6  Am.  and 

846,   and  note  thereto;    1   Enc.   PI.  Eng.  Dee.  in  Eq.  101-104.     See  post, 

and  Pr.  947,  and  cases  there  cited.  sees.  509,  513o-515. 
STSAnte,  sees.  399,  400. 
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CHAPTER  XXI. 

THE  REPLICATION. 

The  definition  and  purpose  of  a  replication  in  equity. 

The  different  kinds  of  replications. 

In  what  cases  a  general  replication  should  be  filed. 

When  a  special  replication  should  be  tiled. 

How  new  matter  contained  in  a  plea  or  answer,  designed  cs  a 

defense  to  the  bill,  may  be  met  and  avoided. 
Eflfect  of  filing  a  replication  to  an  answer. 
Effect  of  an  omission  to  file  a  replication  to  an  answer. 
When  a  replication  may  be  filed. 

When  it  is  not  necessary  to  file  a  replication  to  an  answer. 
Withdrawal  of  replication. 

§450.     The  definition  and  purpose  of  a  replication  in  equity. 

A  replication  is  that  part  of  the  plaintiffs  pleadings  in 
equity  whereby  the  truth  of  the  averments  of  an  answer  or  plea 
is  denied,  and  that  of  the  allegations  of  the  bill  affirmed.^ 
While  a  replication  is  often  treated  as  a  formal  written  plead- 
ing,^ in  the  Virginias  it  is  usual  to  put  it  in  orally  and  to  state 
in  the  decree  that  the  answer  is  replied  to  generally,  without 
filing  a  written  replication,  and  this  is  regarded  as  sufficient, 
according  to  the  practice  obtaining  in  these  States.^  The  true 
office  or  purpose  of  a  replication  is  to  controvert  the  truth  of  the 
allegations  of  fact  made  in  the  plea  or  answer,  and  thus  put 
in  issue  the  matters  of  defense.*     Thus,  where  a  bill  is  filed  to 

iCity  Bank  vs.    Bangs,   2   Paige  3  1  Bart.   Ch.  Pr.    (2d  ed.)    442; 

Ch.  570,  2  Law.  ed.  1033;  Shipman  Coles  vs.  Hurt,  75  Va.  380;   Poole 

Eq.  PL  523;   1  Beach  Mod.  Eq.  Pr.,  vs.  Dilworth   26  W.  Va.  at  pp.' 586, 

sec.   471;   Merwin  Eq.   and  Eq.   PI.  587. 

572;    Puterbaugh    Ch.    PI.    and   Pr.  *  Shipman  Eq.   PI.  98,  523;   Mer- 

(3d  ed.)    209;    Story  Eq.  PI.    (9th  win  Eq.  and  Eq.  PL  572;  Chalfants 

ed.),  sec.  877;  Vanbibber  vs.  Beirne,  vs.  Martin,  25  W.  Va.  394;  Adams' 

6  W.  Va.  at  p.  180.  Eq.   (8th  ed.)   347,  and  note. 

2  Shipman  Eq.  PI.  523 ;  Story  Eq. 
PL    (9th  ed.),  sec.  877. 
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enforce  a  judgment  lien,  and  the  answer  avers  payment  and  a 
receipt  of  plaintiff's  attorney  for  the  amount  of  the  judgment, 
a  general  replication  to  the  answer  puts  in  issue  the  execution 
of  the  receipt,  the  authority  of  the  attorney  to  receive  the 
money,  and  whether  or  not  it  was  procured  by  a  fraudulent 
combination  between  the  judgment  debtor  and  the  attorney  of 
the  judgment  creditor  with  the  purpose  to  defraud  such  cred- 
itor.°  It  is  the  last  of  the  series  of  pleadings  recognized  by  a 
court  of  equity,  and  puts  the  parties  in  a  situation  for  the  tak- 
ing of  proof.  ^  But  it  is  provided  by  statute  in  West  Virginia 
that  no  decree  shall  be  reversed  for  want  of  a  replication,  where 
the  defendant  has  taken  depositions  as  if  there  had  been  a 
replication ;  ^  and  the  same  provision  of  law  exists  in  Virginia, 
with  the  additional  one  that  when  it  appears  that  there  was  a 
full  and  fair  hearing  on  the  merits,  and  that  substantial  justice 
has  been  done,  a  decree  shall  not  be  reversed  for  want  of  a 
replication,  although  the  defendant  may  not  have  taken  deposi- 
tions.* So,  where  both  parties  to  the  cause  have  taken  deposi- 
tions, or  the  defendant  only,  or  in  Virginia,  when  it  appears  that 
there  has  been  a  full  and  fair  hearing  of  the  cause  and  substan- 
tial justice  done,  though  no  depositions  have  been  taken,  a  decree, 
will  not  be  disturbed  because  no  replication  to  the  answer  was 
filed.'  But,  according  to  the  general  equity  practice,  if  a  cause 
has  come  on  for  hearing  after  witnesses  have  been  examined,  and 
it  is  discovered  that  no  replication  has  been  put  in,  the  court 
will  permit  the  replication  to  be  filed  mine  pro  tunc.^" 

§451.     The  different  kinds  of  replications. 

Formerly  both  general  and  special  replications  were  in  use 
in  a  court  of  equity  to  the  same  extent  that  they  are  now  used 

5  Chalfants    vs.    Martin^    supra.  tin,    25    W.    Va.    394 ;     Goddin    vs. 

sMerwin    Eq.    and    Eq.    PI.    572;  Vaughn,   14  Gratt.   131;   Dabney  vs. 

Story  Eq.   PI.    (9th  ed.),   sees.   880,  Preston,  25  Gratt.  838;  Simmons  vs. 

881.  Simmons,  33   Gratt.  451;   Jones  vs. 

fCode    (W.   Va.),    1899,   Ch.    134,  Degge,  84  Va.  685,  5  S.  E.  Rep.  799; 

sec.  4.  Kern  vs.  Wyatt,  89  Va.   885,   17  S. 

8  Code    (Va.),   1887,  Ch.   169,  sec.  E.  Rep.  549. 

3450.  10  Story    Eq.    PI.     (9th    ed.),    see. 

8  Moore   vs.   Wheeler,    10   W.   Va.  880;     1    Beach    Mod.    Eq.    Pr.,    sec. 

at  p.   41;    Richardson  vs.  Donehoo,  479. 
IG  VV.  Va.  085;   Chalfants  vs.  Mar- 
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in  actions  at  law.^^  But  the  inconvenience,  expense  and  delay 
incident  to  the  use  of  special  replications  were  such  as  to  operate 
a  change  in  the  practice  of  a  court  of  equity  in  this  respect,  so 
that  they  are  no  longer  allowed,^^  except  that  in  West  Virginia 
they  are  used  when  the  answer  is  in  the  nature  of  a  cross-bill 
in  which  the  defendant  sets  up  a  claim  to  affirmative  relief.^" 
If  the  defendant  sets  up  new  matter  in  his  answer,  but  simply 
as  a  mere  defense  to  the  suit,  this  can  only  be  avoided  by  an 
amendment  to  the  bill/* 


§452.     In  what  cases  a  g^eneral  replication  should  be  filed. 

When  the  plaintiff  desires  to  controvert  the  truth  of  the  facts 
alleged  in  a  plea  or  answer,  designed  as  a  mere  defense  to  the 
bill,  he  should  file  a  general  replication  thereto,"  as  a  special 
replication  in  such  a  case  is  not  permissible."     And  that  is 


11  Vanbibber  vs.  Beirne,  6  W.  Va. 
at  pp.  180,  181. 

When  a  special  replication  in 
equity  was  permitted,  its  use  was 
occasioned  when  the  defendant  in- 
troduced new  matter  into  his  plea 
or  answer  whereby  it  became  neces- 
sary for  the  plaintiflF  to  put  in  issue 
some  additional  fact  on  his  part, 
in  avoidance  of  such  new  matter  in- 
troduced by  the  defendant.  Such 
replication  was  in  use  in  the  time 
of  Lord  Nottingham,  who  sat  as 
Chancellor  Nottingham.  To  a  special 
replication  a  rejoinder  was  permit- 
ted, by  which  the  defendant  assert- 
ed the  truth  and  sufficiency  of  his 
answer,  and  traversed  every  mate- 
rial part  of  the  replication;  and  if 
the  parties  were  not  then  at  issue, 
by  reason  of  some  new  matter  dis- 
closed in  the  rejoinder,  which  re- 
quired answer,  the  plaintiff  could 
file  a  surrejoinder,  to  which  the 
defendant  in  his  turn  might  file  a 
rebutter;  and  in  the  ancient  history 
of  equity  practice,  the  pleadings  in 


this  manner  frequently  extended  to 
a  surrejoinder  and  rebutter. 

See  Mitford  PI.  321,  322;  2  Rob. 
(Old)  Prac.  315;  James  vs.  Mc- 
Kernou,  6  Johns.  Rep.  543,  559, 
564,  4  Law.  ed.  214,  215;  Story  Eq. 
PI.  (9th  ed.),  sees.  878,  879;  Lang- 
dell  Eq.  PI.   (2d  ed.),  sec.  53. 

12  Vanbibber  vs.  Beirne,  supra; 
Sims  vs.  Bank  of  Charleston,  8  W. 
Va.  274;  Elliott  vs.  Trahern,  35  W. 
Va.  634,  14  S.  E.  Rep.  223. 

13  Vanbibber  vs.   Beirne,  supra. 
1*  See   post,   sec.   454,   where  this 

matter  is  considered. 

isLangdell  Eq.  PI.  (2d  ed.),  sec. 
98;  Elliott  vs.  Trahern,  supra;  De- 
pue  vs.  Sergent,  21  W.  Va.  326; 
Enoch  vs.  Oil  Co.,  23  W.  Va.  314; 
Bee  v.s.  Burdett,  23  W.  Va.  at  p. 
746;  Barrett  vs.  McAllister,  35  W. 
Va.  at  p.  115,  12  S.  E.  Rep.  1106, 
Smith  vs.  Turley,  32  W.  Va.  114,  9 
S.  E.  Rep.  46;  Foutty  vs.  Poar,  35 
W.  Va.  70.  12  S.  E.  Rep.  1096. 

16  Briggs  vs.  Enslow,  44  W.  Va. 
419,  29 'S.  E.  Rep.  1008;  Depue  vs. 
Sergent,  supra. 
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mere  matter  ol  Sefense  to  the  bill,  to  be  put  in  issue  by  a  gen- 
eral replication,  which  cannot  be  made  the  subject-matter  of  a 
cross-bill  under  the  general  rules  of  equity  practice.^'  Thus 
an  allegation  of  payment  and  set-off  is  a  mere  matter  of  defense, 
and  does  not  require  a  special  replication.^*  So  a  defense  of 
recoupment  set  up  in  an  answer  does  not  call  for  special  replica- 
tion, but  a  general  replication  only.^°  Likewise,  affirmative 
allegations  of  an  answer  controverting  the  allegations  of  the 
bill  are  put  in  issue  by  a  general  replication.'"  But  by  statute 
existing  in  Virginia  and  West  Virginia  ^^  providing  that  where 
a  declaration  or  other  pleading  alleges  that  any  person  made 
any  writing,  no  proof  of  his  handwriting  shall  be  required,  un- 
less the  fact  is  denied  by  affidavit  with  the  pleading  which  puts 
it  in  issue,  a  general  replication  to  an  answer  setting  up  an 
agreement  of  release  will  not  put  in  issue  the  genuineness  of 
complainant's  signature  thereto,  where  there  is  no  affidavit  deny- 
ing the  signature.  ^^  But  a  general  replication  to  an  answer 
setting  up  such  agreement  will  put  in  issue  the  coverture  of  the 
repliant.'^  And  whenever  a  plaintiif  wishes  to  prove  any  facts 
alleged  in  his  bill  not  admitted  in  the  answer,  he  should  reply 
generally  to  such  answer,^*  because  if  he  does  not  do  so  the  de- 
fendant need  take  no  proof  as  an  answer  unreplied  to  supersedes 
the  necessity  of  his  doing  so,  and  his  answer  is  taken  as  true.''' 

§453.    When  a  special  replication  should  be  filed. 

A  special  replication  in  equity,  it  is  said,  is  now  obsolete  in 
Virginia/^  and  is  only  allowed  in  West  Virginia  when  an  an- 

17  Depue  vs.  Sergent,  supra.  "  An   agreement   of   release,    exe- 

18  Hickman  vs.  Painter,  11  W.  Va.  cuted   by   a   married  woman  while 
386.  under  the  disability  of  coverture,  Is 

19  Foutty  vs.  Poar,  35  W.  Va.  70,  absolutely  void  at  the  common  law." 
12  S.  E.  Eep.  1096.  2*  Mills  vs.  Pittman,  1  Paige  Ch. 

20  Seim   vs.   O'Grady,  42   W.   Va.  490,  2  Law.  ed.  726 ;   Dale  vs.  Mo- 
77,  24  S.  E.  Rep.  994.  Ewers    2  Cow.  118,  7  Law.  ed.  728. 

21  Code    (Va.),   1887,   3279;   Code  25  Pos*,  see.  456. 

(W.  Va.),  1899,  Ch.  125,  sec.  40.  =6  1  Bart.  Ch.  Pr.  (2d  ed.)  442. 

22  Stewart  vs.  Conrad,  —  Va.  — ,  In  Lewis  vs.  Bacon,  3  H.  &  M.  89 
40  S.  E.  Rep.  624.  (decided  in   1808),  and   in  Hudson 

23  Idem.  vs.  Hudson,   6  Munf.   352    (decided 


THE    EEPLICATION.  533 

swer  prays  affirmative  relief,^^  and  then  it  can  only  be  filed  by 
the  party  against  whom  such  relief  is  prayed.''*  It  is  now  the 
general  rule  that  a  special  replication  in  equity  cannot  be 
filed.  ^'  To  determine  when  an  answer  does  set  up  new  matter 
constituting  a  claim  to  affirmative  relief,  requiring  a  special 
replication,  which  must  be  in  writing,^"  it  is  only  necessary  to 
ascertain  whether  the  new  matter  is  such  as  the  defendant  could 
not  have  the  benefit  of  ordinarily,  by  an  answer  filed  in  the  cause 
before  the  enactment  of  the  law  authorizing  a  claim  to  affirma- 
tive relief  in  this  manner,^^  and  such  as  milst,  in  the  absence  of 
such  law,  have  been  availed  of  by  means  of  a  cross-bill.^''  The 
answer,  as  already  shown,''*  must  also  pray  for  affirmative  re- 
lief, or  it  will  not  require  a  special  replication,^'  the  new  matter 
in  such  case  being  treated  as  surplusage ;  '*  and  it  must  pray 
for  such  relief  specifically  against  the  plaintiff,  or  against  the  co- 
defendants  or  some  one  or  more  of  them  against  whom  affirma- 
tive relief  is  sought.^'  And  it  may  require  a  special,  repli- 
cation only  from  certain  of  the  parties  and  not  from  others, 
and  only  as  to  part  of  its  matter  and  not  as  to  the  residue.'* 
As  illustrative  of  the  rule  in  which  it  would  be  proper 
to  file  a  special  replication  to  an  answer,  we  may  instance 
a  suit  brought  for  the  specific  performance  of  a  contract  in 
which  an  answer  sets  up  new  matter  as  ground  of  defense,  and 
asking  for  the  cancellation  or  rescission  of  the  instrument  sought 

in  1819),  and  in  Switzer  vs.  Noff-  so  Code    (W.   Va.),    Ch.    125,   aeo. 

singer,     82     Va.     518     (decided    in  35. 

1886),  it  is  decided  that  when  the  si  Moore  va.   Wheeler,  10  W.  Va. 

bar  of  the  statute  of  limitations  is  at  p.  42;  Kilbreth  vs.  Roots,  33  W. 

pleaded,    the    plaintiff    may    bring  Va.  600,  11  S.  E.  Rep.  21;  Laidley 

himself  within  its  savings,  either  by  vs.  Kline,  23  W.  Va.  579. 

replication   to   the   plea,    or   by   an  S2  Moore     vs.      Wheeler,      supra; 

amendment  to  his  bill.  Smith  vs.  Turley,  32  W.  Va.  14,  9 

27  Briggs  vs.  Enslow,  44  W.   Va.  S.  E.  Rep.  46. 

499,  29  S.  E.  Rep.  1008;  Dower  vs.  ^2*  Ante,  sec.  424. 

Seeds,  28  W.  Va.  113,  57  Am.  Rep.  sa  Middleton  vs.  Selby,  19  W.  Va. 

646.  at  p.  177. 

28  Briggs  vs.  Enslow,  supra.  s*  Middleton  vs.   Selby,  supra, 

29  Shipman  Eq.  PI.  523,  524 ;  1  so  Smith  vs.  Turley,  supra. 
Beach  Mod.  Eq.  Pr.,  sec.  472 ;  Story  86  Smith  vs.  Turley,  supra. 
Eq.  PI.   (9th  ed.),  sec.  878;  Adam's 

Eq.  (8th  ed.)  347,  and  notes. 
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to  be  specifically  enforced.^^  But  even  in  such  a  case,  if  the 
relief  could  be  afforded  the  defendant  upon  the  usual  answer 
under  the  general  chancery  practice,  the  decree  will  not  be  re- 
versed in  the  absence  of  a  special  replication/*  So,  too,  where 
there  is  an  answer  calling  for  a  special  reply,  and  there  is  a 
general  replication  to  it,  and  the  party  filing  it  has  gone  on  and 
taken  depositions  as  if  there  were  a  special  reply  denying  it,  and 
there  has  been  a  full  hearing  of  the  merits,  as  if  there  had  been 


37  See  opinion  of  court  in  Cun- 
ningham vs.  Hedrick,  23  W.  Va.,  pp. 
591-593. 

ssPaxton  vs.  Paxton,  38  W.  Va. 
616,  18  S.  B.  Rep.  765. 

In  this  case  Brannon,  J.,  com- 
menting on  the  principle  stated  in 
the  text,  says :  "  These  ansvyers 
are  purely  the  common  ansvpers  of 
defense  or  traverse  of  the  matter  of 
the  bill,  not  cross-bills.  The  bill  al- 
leges the  execution  of  the  bonds  and 
deed  of  trust,  and  the  sale  under  it, 
the  purchase  by  one  of  the  heirs  for 
all,  and  thus  states  title  of  the  par- 
ties entitling  them  to  partition. 
The  answers  simply  assert  that  the 
deed  of  trust  was  forged,  so  far  as 
George  W.  Paxton  is  concerned,  and 
procured  by  fraud,  so  far  as  Sam- 
ples is  concerned.  This  is  merely 
matter  of  defense.  It  is  not  enough 
to  call  for  a.  special  reply  that  the 
answer  contains  new  matter,  but  it 
is  only  when  the  new  matter,  in  its 
nature  as  applied  to  the  case,  calls 
for  aflRrmative  relief  against  some 
of  the  parties,  and  is  not  simply 
matter  of  defense  of  the  case  made 
by  the  plaintiff.  Smith  vs.  Turley, 
32  W.  Va.  14,  9  S.  E.  Rep.  46,  and 
cases  cited.  Now,  what  relief  do 
these  answers  call  for?  Simply  a 
denial  of  the  partition,  and  a  dis- 
missal of  the  bill  and  rescission.  A 
dismissal  would  forever  preclude 
the   claim    of   plaintiff   to   the   land 


under  that  title  without  eancelia- 
tion.  Who  would  say  that  under 
ordinary  chancery  practice,  before 
the  enactment  of  sees.  35,  36,  of 
Ch.  125,  of  the  Code,  these  defend- 
ants could  not  resist  the  plaintiffs' 
suit  by  an  ordinary  answer  contain- 
ing the  matter  continued  in  these 
answers.  No  one,  I  assume.  Then 
these  answers  are  to  be  regarded 
only  answers  of  ordinary  defense 
matter  and  not  as  containing  new 
matter  calling  for  affirmative  relief 
under  said  statute.  I  think  Cun- 
ningham vs.  Hedrick  (23  W.  Va. 
579),  and  the  lucid  opinion  by 
Judge  Johnson  will  sustain  this 
position.  It  holds  that  before  said 
statute,  while  it  was  proper  and  in 
accordance  with  strict  rules  of 
pleading  when  a  bill  to  enforce  a, 
vendor's  lien  was  filed,  if  the  defend- 
ant wished  to  rescind  the  contract 
because  the  defendant  was  of  un- 
sound mind,  or  that  it  was  pro- 
cured by  fraud,  to  file  a  cross-bill, 
yet  where  the  record  showed  that 
relief  could  as  well  be  given  upon 
bill,  answer  and  proofs  as  if  a  cross- 
bill had  been  filed,  its  filing  would 
be  dispensed  with,  as  it  would  be 
mere  formality  to  file  it;  and  that, 
under  the  operation  of  said  statute, 
where  the  answer  contains  material 
allegations  constituting  a,  claim  for 
affirmative  relief,  and  no  reply  in 
writing  is  filed,  but  only  a  general 
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such  special  reply,  a  decree  will  not  be  reversed  for  want  of  such 
special  reply.^* 

§454.    How  new  matter  contained  in  a  plea  or  answer,  designed 
as  a  defense  to  the  bill,  may  be  met  and  avoided. 

If  new  matter  is  set  up  in  a  plea  or  answer,  the  truth  of  which 
the  plaintiff  cannot  successfully  controvert  by  a  denial  by  means 
of  a  general  replication,  and  the  plaintiff  has  not  anticipated 
such  defense  in  the  charging  part  of  his  bill,*"  so  as  to  destroy 
the  force  of  such  new  matter  so  pleaded  as  a  defense  to  the  suit, 
the  only  way  in  which  the  plaintiff  can  bring  into  the  cause  any 
fact  or  ground  relied  on  by  him  to  meet  and  avoid  the  effect  of 
such  new  matter,  is  by  an  amendment  to  his  bill,*^  or  by  a  sup- 


replication,  and  the  cause  has  been 
heard  on  the  pleadings  thus  made 
and  the  proofs,  if  the  record  shows 
it  is  not  such  a  case  as  would,  be- 
fore the  statute,  demand  a  cross- 
bill to  give  the  defendant  the  relief 
sought,  the  decree  will  not  he  re- 
versed because  no  reply  in  writing 
was  filed.  In  that  case  Hedrick 
purchased  land,  gave  her  bond,  and 
a  deed  was  made  to  her.  She  »n- 
swered  that  she  was  incompetent 
from  imbecility  of  mind  to  contract, 
and  that  the  contract  had  been  pro- 
cured by  fraud,  and  resisted  the 
enforcement  of  the  contract  for  that 
cause,  and  prayed  rescission,  as  in 
this  case.  If  anything  could  give 
the  cast  to  the  answer  of  one  call- 
ing for  affirmative  relief,  it  would 
be  the  prayer  for  rescission.  But 
in  the  Cunningham-Hedrick  case  it 
was  held  that  such  relief  could  be 
given  on  an  ordinary  answer,  and 
the  answer  did  not  call  for  a  reply 
in  writing,  and  the  case  could  not 
be  reversed  for  want  of  it.  Met- 
tert  vs.  Hagan,  18  Gratt.  231,  was 
a  bill  to  recover  an  interest  in  an 
estate,  and  an  answer  was  filed  re- 
sisting relief  on  the  ground  that 
tlie  party  was  incapable  from  drink 
of  making  the   deed;    that   it  was 


procured  by  fraud;  and  asking  that 
it  he  declared  null  and  void.  That 
is  just  this  case.  It  was  held  that, 
though  strictly  a  cross-bill  would 
have  been  proper,  yet  the  answer 
might,  for  that  purpose,  be  treated 
as  such,  and  rescission  granted.  So 
the  cases  settle  that  in  such  case  re- 
lief may  be  refused,  and  cancella- 
tion made  on  answer,  and  a  cross- 
hill  is  not  necessary.  Now,  we  treat 
an  answer  as  one  under  the  statute 
calling  for  affirmative  relief  only 
where  a  cross-bill  must  be  filed  ac- 
cording to  the  chancery  practice 
to  get  the  relief  sought  in  the  an- 
swer, not  to  cases  where  it  can  be 
given  on  the  answer.  Hence,  no  re- 
ply was  necessary.  See,  also,  Bart. 
Ch.  Pr.  304;  Kendrick  vs.  Whitney, 
28  Gratt.  655." 

39  Long  vs.  Ferine,  42  W.  Va.  314, 
23  S.  E.  Rep.  611. 

io  Ante,  see.  102. 

*i  Enoch  vs.  Mining  and  Petro- 
leum Co.,  23  W.  Va.  314,  317;  Dow- 
er vs.  Seeds.  28  W.  Va.  113,  128, 
129,  57  Am.  Rep.  646;  Adam's  Eq. 
( 8th  ed. ) ,  347  and  note ;  Puterbaugh 
Ch.  PI.  and  Pr.  (3d  ed.)  209;  Ward 
vs.  Ward,  50  W.  Va.  517,  40  S.  E. 
Rep.    472. 
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plemental  bill.'*^  Thus,  if  the  defendant  pleads  the  statute  of 
limitations  to  the  demand  made  in  the  bill,  and  the  plaintiff 
would  rely  on  an  obstruction  to  the  prosecution  of  his  claim,  so 
as  to  take  the  case  out  of  the  operation  of  the  statute  of  limita- 
tions, he  must  do  so  by  an  amendment  to  the  bill  made  with 
leave  of  the  court,  for  he  cannot  do  so  by  means  of  a  special 
replication.*^  And  in  any  case,  if  an  answer  or  plea  makes  it 
necessary  that  the  particulars  of  a  transaction  should  be  brought 
into  the  record,  or  should  be  shown  by  the  plaintiff  in  aid  of  his 
case,  or  to  sustain  his  claim  to  relief,  he  must  do  so  by  an 
amendment  or  supplement  to  his  bill.**  But  such  amended  bill 
must  be  seasonably  filed.  *^  The  plaintiff  cannot  wait  until  the 
cause  has  been  submitted  and  then  propose  to  file  such  amended 
bill.**  It  must  be  actually  tendered  before  the  submission  of 
the  cause.*^ 

§455.     Effect  of  filing  a  replication  to  an  answer. 

When  the  plaintiff  files  a  replication  to  the  answer,  he  ad- 
mits that  it  is  sufficient  as  to  the  discovery  it  makes,  and  if  to  a 
plea  that  it  is  sufficient  in  form  and  substance  to  constitute  a  de- 
fense to  the  bill,*^  and  the  only  qmestion  open  as  to  the  plea  is 
its  truth.  *^  But  while  a  replication  to  an  answer  is  a  waiver 
of  any  mere  defect  as  to  its  form,^°  it  does  not  cure  defects  as 
to  its  subatance.^^  And  a  replication  is  a  waiver  of  the  plain- 
tiff's right  to  except  to  the  answer  for  insufficiency.'*'^  But  it 
may  still  be  objected  to  for  impertinence.^^ 

*2  Enoch   vs.    Mining   and   Petro-  *7  Idem. 

leum  Co.,  supra.  *«  Shipman   Eq.   PI.   524,    525 ;    1 

43  Enoch   vs.    Mining   and   Petro-  Beach  Mod.  Eq.  Pr.,  sees.  474,  475. 

leum  Co.,  supra.  ^s  Shipman  Eq.  PI.  525 ;   1  Beach 

41  Chalfant  vs.  Martin,  25  W.  Va.  Mod.  Eq.  Pr.,  see.  475. 

394 ;   Enoch  vs.  Oil  Co.,  23  W.  Va.  eo  i  Beach  Mod.  Eq.  Pr.,  sec.  447. 

314;  Bee  vs.  Burdett,  23  W.  Va.  at  ei  l  Beach  Mod.  Eq.  Pr.,  see.  474, 

p.  746 ;   1  Beach  Mod.  Eq.  Pr.,  sec.  citing  Everts  vs.  Agnes,  4  Wis.  343 ; 

472;  Adam's  Eq.   (8th  ed.)  347,  and  Shipman  Eq.  PI.  525. 

note;    Puterbaugh   Ch.   PI.   and  Pr.  02  story    Eq.    PI.    (9th    ed.),    sec. 

(3d  ed.)    209;   18  Enc.  PI.  and  Pr.  877;  Snyder  vs.  Martin,  17  W.  Va. 

681.     See  cases  cited  under  sec.  451.  at  pp.  282,  283. 

45  Ward  vs.  Ward,  supra.  ^3  Rnyder  vs.   Martin,   supra,  cit- 

i^Idem.  ing  2  Rob.    (Old)    Prac.  313. 
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§456.     Effect  of  an  omission  to  file  a  replication  to  an  answer. 

It  is  advisable,  as  a  rule,  always  to  make  replication  to  an 
answer,  as  the  truth  of  the  averments  of  an  answer,  upon  the 
hearing  of  the  cause,  is  admitted  in  the  absence  of  a  replica- 
tion ;  °*  even  if  the  averments  are  affirmative  in  eharacter,°°  or 
not  responsive  to  the  bill.^°*  But  where  an  answer  is  contradict- 
ed by  other  matters  in  the  cause  introduced  or  relied  on  by  the 
defendant, "*  or  where  the  defendant  has  taken  testimony  in  the 
cause^^^  the  omission  to  file  a  replication  does  not  admit  the  truth 
of  the  averments  contained  in  the  answer.^*  If  an  answer  con- 
tains new  matter  constituting  a  claim  to  affirmative  relief,  and 
the  answer  contains  the  proper  prayer  for  relief,^''  as  hereinbe- 
fore shown,®"  all  the  material  allegations  of  such  answer  setting 
up  such  new  matter,  not  controverted  by  a  special  reply  in  writ- 
ing, are,  for  the  purposes  of  the  suit,  taken  as  true,  and  no  proof 
of  them  is  required.®^ 

If  a  special  replication  m  equity  is  filed  to  an  answer,  when 
a  general  replication  is  proper,  it  will,  for  the  purposes  of  the 
suit,  be  treated  as  a  general  replication,  and  have  the  effect  of 
a  general  replication."^  A  defendant  is  not  bound  to  notice  new 
matter  set  up  in  the  replication,  nor  is  he  affected  by  it.°^  "  A 
special  replication  which  sets  up  in  reply  to  a  plea  new  matter 
and  matter  accruing  since  the  filing  of  the  bill  will  be  stricken 
out  on  motion,  or  a  decree  thereon  may  be  reversed."  "* 


54  Coal  River   Navigation  Co.  vs.  supra;  Forqueran  vs.  Donnally,  su- 

Webb,    3    W.   Va.   438;    Martin   vs.  pra;  Biern  vs.  Ray,  supra. 

Rellehan,  3  W.  Va.  480;   Copeland  bs  See   the   authorities    under   the 

vs.  McCue,  5  W.  Va.  264;   Cleggett  next  two  preceding  citations. 

vs.  Kittle,  6  W.  Va.  452 ;  Forqueran  59  Ante,  sec.  453. 

vs.  Donnally,  7  W.  Va.  114;  Snyder  oo Idem. 

vs.  Martin,  17  W.  Va.  276,  41  Am.  ei  Newlon  vs.   Wade.   43   W.    Va. 

Rep.  670.  283,  27  S.  E.  Rep.  244 ;  Albert  Wilt 

65  Witt  vs.  Huffman,   46   W.  Va.  vs.  Huffman,  46  W.  Va.  473,  33  S. 
473,  33  S.  E.  Rep.  279.  E.  Rep.  279. 

56*  Biern  vs.  Ray,  37  W.  Va.  571,  «2  Dower    vs.    Seeds,    28    W.    Va. 

49  S.  E.  Rep.  129.  113,  57  Am.  Rep.  646;  1  Beach  Mod. 

66  Coal  River  Nav.  Co.  vs.  Webb,  Eq.  Pr.,  sec.  473. 

supra.  *=  1  Beach  Mod.  Eq.  Pr.,  see.  473. 

ST  Idem;     Martin     vs.     Rellehan,  «*  Idem. 
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§457.    When  a  replication  may  be  filed. 

It  is  provided  by  statute  in  Virginia  *^  and  West  Virginia,"* 
that  a  cause  may  be  set  for  hearing  on  the  answer,  or  upon  a  gen- 
eral replication  thereto,  as  the  plaintiff  may  prefer.  Regularly 
it  would  seem  that  if  the  answer  is  filed  at  rules,  and  the  plain- 
tiff desires  to  file  a  replication  to  it,  he  should  do  so  before  he 
sets  the  cause  for  hearing,  or  if  it  is  filed  in  term,  time,  that  he 
should  file  his  replication  at  the  time  the  answer  is  filed  (un- 
less he  wishes  to  except  to  the  answer),  and  this  is  usual  in 
practice.  But  there  is  no  fixed  rule  in  the  Virginias  as  to  the 
time  when  a  replication  may  be  filed.  *'  It  is  decided  in  West 
Virginia  "^  that  "  when  a  cause  is  set  for  hearing  by  the  plaintiff, 
and  heard  on  bill,  answer  and  exhibits,  and  the  court  directs  a 
dismissal  of  the  bill,  the  plaintiff  cannot  as  a  matter  of  right 
reply  to  the  answer."  And  in  Virginia  the  decree  was  made 
in  the  court  below  when  there  was  no  replication  to  the  answer 
of  D. ;  and  after  an  appeal  from  the  decree  by  D.  was  perfected, 
the  court,  on  motion  of  the  plaintiffs,  made  an  order  permitting 
the  plaintiffs  to  file  the  replication  nunc  pro  tunc."^ 

§458.     When  it  is  not  necessary  to  file  a  replication  to  an  answer. 

Where  an  answer  is  filed  which  is  responsive  to  the  bill,  and 
the  answer  admits  the  allegations  of  the  bill,  the  plaintiff  can  in 
safety  set  the  cause  for  hearing  on  bill  and  answer,  without 
replication."'  So,  where  an  answer  contains  mere  litigious  and 
immaterial  alle|;ations,  not  presenting  a  substantial  issue  for  the 
consideration  of  the  court,  no  replication  to  it  is  necessary. ''^ 
Thus,  where  the  maker  of  a  note  given  for  purchase  money,  in 
defense  of  a  bill  filed  by  the  assignee  thereof,  claims  that  the 
assignor,  being  the  original  holder,  has  not  parted  with  his  prop- 
erty therein,  but  the  assignment  was  made  for  collection  alone, 
and  such  assignor,  being  a  party  defendant,  answers  denying 

85  Code   (Va.),  1887,  Ch.  159,  sec.  68  Snyder  vs.  Martin,  supra. 

3291.  8"  Dabney  vs.  Preston,  supra. 

?6Code    (W.  Va.),  1899,  Ch.  125,  to  Snyder  vs.  Martin,  supra. 

sec.  50.  ''1  Briggs  vs.  Enslow,  44  W.  Va. 

67  Snyder  vs.  Marfln,  supra;  Dab-  499,  29  S.  E.  Rep.  1008. 
ney  vs.  Preston,  25  Gratt.  838. 
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any  interest  in  such  note,  such  answer  will  be  regarded  as  a 
solemn  admission  of  record  conclusively  barring  any  right  the 
assignor  may  have  in  such  note  so  far  as  such  maker  is  con- 
cerned ;  and  it  is  error  to  allow  such  maker  to  put  such  admis- 
sion in  issue  by  filing  a  special  replication  to  such  answer,  as  it 
is  wholly  immaterial.'^  But  in  the  instance  first  above  men- 
tioned, the  plaintiff  should  look  attentively  unto  the  answer,  to 
see  that  the  effect  of  the  defendant's  admissions  is  not  avoided 
by  any  new  matter  set  up  in  the  answer.'^  It  is  said  not  to  be 
necessary  to  file  a  replication  to  a  plea  of  the  pendency  of  an- 
other suit,'*  nor  to  a  plea  of  disclaimer.'"' 

§459.     Withdrawal  of  replication. 

If  a  plaintiff  has  filed  a  replication  to  an  answer  and  he 
wishes  to  withdraw  it  for  the  purpose  of  submitting  the  cause 
on  bill  and  answer  only,  or  for  the  purpose  of  amending  his  bill, 
or  where  it  has  been  inadvertently  filed,  the  court  will  usually 
permit  its  withdrawal.'^  But  leave  to  withdraw  the  replication 
for  the  purpose  of  excepting  to  the  answer  is  not  allowed  except 
for  special  cause  clearly  shown." 

72  Briggs  vs.  Enslow,  supra.  '«  Brown   vs.    Becketts,    2   Johns. 

73  Story   Eq.    PI.    (9th   ed.),    sec.       Ch.  425,  1  Law.  ed.  435;  Green  vs. 
877.  Harris,    9    R.    I.    401;    Hughes    vs. 

74 18  Enc.  PI.  and  Pr.  682,  citing  Blake,    6    Wheat.     (U.    S.)    453;    1 

Jones  vs.  Segueira,  1  Phil.  82 ;  Allen  Beach  Mod.  Eq.  Pr.,  sec.  477 ;  Puter- 

vs.  Allen,  3  Tenn.  Ch.  145.  baugh  Ch.  PI.  and  Pr.   (3d  ed.)  211. 

'5  Idem,  citing  Williams  vs.  Long-  tt  i  Beach  Mod.  Eq.  Pr.,  sec.  477. 
fellow,  3  Atk.  582 ;  Ford  vs.  Chester- 
feld,  16  Beav.  520. 
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CONTINUANCE. 

Sec.  460.  As  to    continuances  in  equity. 

Sec.  461.  As  to  right  of  a  defendant  to  a  continuance  upon  filing  his 

answer. 

Sec.  462.  Continuance  by  new  party  against  whom  suit  has  been  revived. 

Sec.  463.  Continuance  of  a  case  when  before  a  commissioner. 

Sec.  464.  Continuance  because  of  the  amendment  of  the  pleadings. 

Sec.  465.  The  matter  of  a  continuance  rests  in  the  sound  discretion  of  the 

court. 

See.  466.  Continuance  to  procure  evidence. 

Sec.  467.  Admissions  of  fact  to  avoid  continuance. 

Sec,  468.  Continuance  because  of  mistake  of  parties  or  their  counsel. 

Sec.  469.  Inability  of  a  party  to  prepare  his  case  for  a  hearing. 

Sec.  470.  Failure  to  give  security  for  costs. 

Sec.  471.  Absence  of  counsel  as  a  ground  for  continuance. 

Sec.  472.  Continuance  to  enable  a  party  to  take  deposition. 

Sec.  473.  Diligence  to  be  shown  in  order  to  obtain  a  continuance. 

Sec.  474.  Newly  discovered  evidence  as  a  ground  of  continuance. 

See.  475.  The  application  for  a  continuance. —  How  made. 

Sec.  476.  The  eflfect  of  an  order  of  continuance. 

§460.     As  to  continuances  in  equity. 

The  principles  governing  continuances  ^  in  a  court  of  equity, 
as  shown  by  the  decisions,  are,  in  many  respects,  quite  the  same 
as  those  which  obtain  in  a  court  of  law.^  It  has  been  hereto- 
fore stated  ^  that  when  the  replication  is  filed,  the  parties  are  at 
issue,  and  the  case  ready  for  the  proof ;  but  it  often  occurs  that 
there  is  nothing  done  by  the  defendant  until  the  convening  of 

iWhen    a    cause    is    postponed,  sDillard  vs.  Dillard   (Va.),  21  S. 

either  until  a  later  day  in  the  same  E.   Rep.  iB69 ;   Eossett  vs.   Greer,   3 

term,  or  until  the  next  term,  it  is  W.  Va.    1;   Buster  vs.  Holland,  27 

said    to    be    and    is,    in    legal    con-  W.  Va.  510;  Trevelyan  vs.  Loft,  83 

templation,    continued.     Morris   vs.  Va.  141,  1  S.  E.  Rep.  902;  Radford 

State,   104  Ind.   457,  4  N.  E.  Rep.  vs.  Fowlkes,  85  Va.  820,  8  S.  E.  Rep. 

148,    citing  Bickn.   Crim.   Pr.   217;  817. 

Moore   Crim.   Law,   sec.   289 ;   Hub-  3  Ante,  s§c.  450. 
bard  vs.  State,  7  Ind.  160. 
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the  court,  when  the  answer  is  then  filed  and  the  pleadings  then 
fully  made  up.  When  the  plaintiff  has  regularly  filed  his  bill 
at  rules  and  matured  the  cause  for  a  hearing,  and  the  defend- 
ant afterwards  files  his  answer  in  term  time,  and  the  plaintiff 
desires  time  to  reply  to  the  answer  and  take  proof  and  prepare 
his  case  for  hearing,  he  is  entitled  to  a  continuance  of  the  cause 
as  a  matter  of  right,  upon  a  motion  made  for  that  purpose.* 

§461.    As  to  right  of  a  defendant  to  a  continuance  upon  filing 
Lis  answer. 

While  a  defendant  may  file  his  answer  at  any  time  before 
final  decree,  as  we  have  seen,''  he  cannot,  upon  the  filing  of  his 
answer,  have  the  case  continued,  except  for  good  cause,  to  be 
shown  by  affidavit  filed  in  the  papers  for  that  purpose. *  A  de- 
fendant who  has  time  and  opportunity  to  take  his  evidence  after 
the  filing  of  the  bill,  before  the  case  is  called  for  hearing  in 
court,  or  before  the  coming  on  of  the  term  of  the  court  at  which 
the  case  is  heard,  cannot  file  his  answer  at  the  hearing  or  at  the 
term  at  which  the  cause  may  be  heard,  and  then  continue  or 
delay  the  case  to  procure  evidence  in  support  of  his  answer.^ 
But  if  the  defendant  upon  filing  his  answer  offer  good  ground 
for  delaying  the  hearing  of  the  cause,  it  ought  upon  his  motion 
to'be  continued.  Thus,  as  stated  by  Mr.  Barton,  "  where  the 
suit  was  to  set  aside  a  deed  of  conveyance  by  the  husband  to  his 
wife,  and  to  subject  the  land  to  the  payment  of  the  husband's 
debts,  and  the  suit  was  allowed  to  go  on  for  a  very  considerable 
period,  taking  accounts,  etc.,  without  an  answer,  upon  applica- 
tion being  made  by  the  married  woman  to  file  her  answer,  it  was 
allowed ;  but  the  court  below  refused  to  delay  the  cause  on  that 
account,  and  went  on  to  decree  that  the  conveyances  be  set  aside 

*  Dillard      vs.      Dillard,      supra;  "  good    cause "    shall    be   shown   by 

Bowles  vs.   Woodson,   6   Gratt.   78;  affidavit.     Code     (Va.),     1887,     Ch. 

The  M.  &  P.  Bank  vs.  Mathews,  3  159,  sec.  3275. 

W.  Va.  26.  ''  Bowles  vs.  Woodson,  supra;  Wy- 

o  Ante,  see.  420.  att  vs.  Thompson,   10  W.  Va.  645; 

eCode    (W.   Va.),   1899,  Ch.   125,  Reynolds   vs.    The    Bank,    6    Gratt. 

sec.     53.     The    same    provision    by  174;    Bronson  vs.   Vaughan,  44  W. 

statute  is  made  in  Virginia,  except  Va.  406,  29  S.  E.  Bep.  1022;  Gard- 

that  it  does  not  prescribe  that  the  ner  vs.  Landcraft  6  W.  Va.  40. 
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and  the  property  sold.  Upon  appeal  the  case  was  reversed, 
the  Court  of  Appeals  stating  that  the  answer  set  up  a  ease, 
which,  if  true,  would  constitute  a  good  defense  to  the  bill,  and 
that  the  married  woman  alleged  further,  as  a  reason  why  her 
defense  was  not  made  at  an  earlier  day,  that  her  counsel  had 
prepared  for  her  an  answer  supported  by  incontrovertible  docu- 
mentary evidence  sustaining  her  defense;  that  the  answer  mis- 
carried, and  did  not  reach  her,  so  that  the  cause  had  been  sub- 
mitted at  a  previous  term  of  the  court  before  her  answer  could 
be  filed ;  that  she  was  a  married  woman,  unaccustomed  to  busi- 
ness, and  knew  nothing  of  the  importance  of  appearing  in  the 
cause  to  protect  herself  and  her  children.  Under  all  these  cir- 
cumstances the  Court  of  Appeals  thought  that  the  trial  of  the 
cause  should  have  been  delayed,  and  time  allowed  for  her  to  sup- 
port her  answer  by  proof."  ^ 

If  a  defendant,  upon  filing  his  answer,  desires  time  in  which 
to  take  proof  in  support  of  such  answer,  he  raust  move  the  court 
to  continue  the  cause  for  that  purpose,  and  accompany  his  mo- 
tion with  a  sufficient  affidavit,'  as  it  is  not  error  to  proceed  with 
a  hearing  where  no  motion  is  made  nor  cause  shown  for  a  con- 


§462,     Continuance  by  new  party  against  whom  suit  has  been 
revived. 

If  a  party  has  been  proceeded  against  by  writ  of  scire  facias, 
for  the  purpose  of  revivor,  and  he  has  thus  been  made  a  party  to 
the  suit,  such  new  party  may  have  a  continuance  of  the  cause, 
as  matter  of  right,  iipon  his  motion,  at  the  term  of  the  court  at 
which  the  order  reviving  the  suit  is  entered. ^^  But  if  the  suit 
be  revived  at  rules,  a  continuance  at  a  subsequent  term  after  re- 
vivor at  rules,  will  not  be  granted  as  a  matter  of  right.  ^^ 

8  1  Bart.  Ch.  Pr.   (2d  ed.)   405.  435;  Chew  vs.  Hoe.  4  H.  &  M.  489; 

sBronson    vs.    Vaughan,    supra;  Stearns   vs.   Richmond   Paper    Mfg. 

Gardner  vs.  Landeraft,  supra.  Co.,  86  Va.  1034,  11  S.  E.  Rep.  1057. 

1"  Aiken  vs.  Connelly  (Va. ),24S.  12  Stearns    vs.    Richmond    Paper 

E.  Rep.  909.  Mfg.  Co.,  supra. 

11  Garrison  vs.  Myers,  12  W.  Va. 
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§463.     Continuance  of  a  ease  when  before  a  commissioner. 

If  a  cause  is  pending  before  a  commissioner,  and  a  party  has 
had  ample  opportunity  to  present  his  case  to  the  commissioner, 
it  is  not  error  to  refuse  a  continuance  by  the  commissioner,  to 
enable  such  party  to  come  before  the  commissioner,  to  produce 
his  evidence  in  the  suit.^"  But  a  commissioner  in  chancery  has 
great  latitude  of  discretion  as  to  granting  continuances  of  pro- 
ceedings before  him,  and  the  court  whose  order  he  is  executing 
will  not  overrule  his  action  in  this  respect,  unless  it  be  plainly 
erroneous.^* 

§464.     Continuance  because  of  the  amendment  of  the  pleadings. 

Where  either  party  to  a  cause  makes  a  material  amendment  to 
his  pleading,  which  requires  time  to  enable  the  opposite  party 
to  meet  the  new  status  of  the  case  as  thus  made,  a  continuance 
ought  to  be  allowed.^''  But  such  continuance  will  only  be  granir 
ed  upon  motion  of  the  party  against  whom  siich  amendment 
operates.^"  The  test  of  the  right  to  continue  in  such  case  is  the 
surprise  to  the  opposite  party ;  ^''  so  that  if  the  amendment  can- 
not so  operate,  a  continuance  ought  not  to  be  granted.^^  ISTor 
will  a  continuance  be  granted  when  the  amendment  is  a  formal 
one,  not  affecting  the  cause  of  action,  and  which  cannot  operate 
to  the  prejudice  of  the  opposite  party.^"  It  is  held  that  when  an 
amendment  has  been  made  to  pleadings,  the  opposite  party  is 
not  entitled  to  a  continuance,  when,  he  fails  to  show  that  he  is 

13  Dillard  vs.  Dillard,  77  Va.  824,  le  Taylor  vs.  Cox,  32  W.  Va.  148, 

825;  Third  Nat.  Bank  vs.  National  158,  9  W.  Va.  70. 

Bank,  58  U.  S.  App.  148,  30  C.  C.  A.  i7  Dunn  vs.  Bozarth,  supra;  Amos 

346,  86  Fed.  Rep.  852.  vs.   Stockert,  supra;   Atlanta  Land 

i4Fant  vs.  Miller,   17  Gratt.  187.  and  Loan  Co.  vs.  Haile,  106  Ga.  498, 

See    also    Atwood    vs.    Shenandoah  32  S.  E.  Rep.  606. 

Val.   R.    Co.,   85   Va.    966,   9    S.   E.  is  Alderson  vs.  Kanawha  Coal  Co., 

Rep.  748.  17  W.  Va.  526. 

15  Central  R.,  etc.,  Co.  vs.  Jack-  19  Calumet  Land  Co.  vs.  Perry,  88 
son,  94  Ga.  640,  21  S.  E.  Rep.  845;  111.  App.  378;  Railroad  Co.  vs.  Jack- 
Dunn  vs.  Bozarth,  59  Neb.  244,  80  son,  86  Ga.  676,  13  S.  E.  Rep.  109; 
N.  W.  Rep.  811;  Amos  vs.  Stock-  Bank  of  Ravenswood  vs.  Hamilton, 
ert,  47  W.  Va.  109,  34  S.  E.  Rep.  43  W.  Va.  75,  27  S.  E.  Rep.  296. 
821;  Chicago  &  N.  W.  R.  Co.  vs. 
Davis,  78  111.  App.  58. 
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less  prepared  fot  a  trial  or  hearing  of  the  cause  than  he  would 
have  been  had  such  amendment  not  been  made.^° 

Where  errors  committed  at  rules  have  been  corrected  by  the 
court  in  term  time,  so  as  to  place  the  cause  properly  on  the 
docket,  such  correction  gives  the  opposite  party  a  continuance  as 
matter  of  right  if  demanded. ^^ 

§465.    The  matter  of  a  continuance  rests  in  the  sound  discretion 
of  the  court. 

Under  all  circumstances  and  upon  any  ground,  the  matter  of 
continuing  a  cause  rests  in  the  sound  discretion  of  the  court, 
and  unless  it  is  clearly  apparent  that  such  discretion  has  been 
abused,  the  action  of  the  court  in  overruling  a  motion  to  continue 
a  cause,  wiQ.  not  be  disturbed. ^^  And  if  it  is  desired  to  have 
the  action  of  the  trial  court  on  a  motion  for  a  continuance  re- 
viewed on  appeal,  the  ground  upon  which  the  motion  is  based 
must  appear  in  the  record.^'  But  if  the  court  in  the  exercise 
of  its  discretion,  require  a  party  to  go  into  the  trial  or  hearing 
of  a  cause,  when  it  appears  that  he  was  entitled  to  a  continuance, 
the  judgment  or  decree  rendered  against  him  will  be  reversed  by 
an  Appellate  Court.  ^* 

§468.    Continuance  to  procure  evidence. 

Inasmuch  as  evidence  in  chancery  in  many  jurisdictions,  as 
in  Virginia  and  West  Virginia  for  instance,  is  brought  into  the 
court  by  means  of  depositions,^^  and  as  depositions  can  be  taken 
in  the  Virginias  at  any  time  and  any^'here  after  the  bill  has 

28  Atlanta  Land  and  Loan  Co.  vs.  vs.  Knight,  14  W.  Va.  749 ;  Marmet 
Haile,  supra.  vs.  Archibald,  37  W.  Va.  778,  17  S. 

21  Southall     vs.     The     Exchange      E.  Rep.  at  p.  301. 

Bank  of  Va.,  12  Gratt.  312.  23  Clinch    River    Mineral    Co.    vs. 

22  Amos  vs.  Stockert,  supra;  Hai'-      Harrison,  supra. 

men  vs.  Howe,  27  Gratt.  676;  Car-  24  Marmet  Co.  vs.  Archibald,  su- 

ter  vs.  Wharton,  82  Va.  264 ;  Clinch  pro. 

River  Mineral  Co.  vs.  Harrison,  91  2b  Shipman  Eq.  PI.  131 ;  1  Daniell 

Va.   122,  21  S.  E.  Rep.  660;  Doris  Ch.  PI.  and  Pr.   (6th  Am.  ed.)   836, 

vs.  Walker,   7  W.  Va.  447;   Riddle  and  notes;    Adam's   Eq.    (8th   ed.) 

vs.  McGinnis,  22  W.  Va.  253 ;  Smith  365,  and  note  4. 
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been  filed/®  the  continuance  of  a  cause  to  enable  a  party  to  take 
proof,  must  necessarily  depend  upon  the  question  whether  it 
could  have  been  procured  by  taking  the  deposition  or  deposi- 
tions, by  the  use  of  due  diligence,  before  the  case  is  called  for 
hearing ;  ^'  and  in  cases  of  this  character  the  courts  must  be  gov- 
erned by  the  varying  facts  in  each  particular  case.^*  The  affi- 
davit in  such  a  case  ought  to  show  the  name  of  the  witness  whose 
evidence  is  desired,^"  that  the  evidence  of  such  witness  is  mate- 
rial,^" that  the  party  asking  for  the  continuance  cannot  prove 
the  same  facts  by  any  other  witness,  and  that  he  cannot  safely 
have  the  cause  heard  in  the  absence  of  such  evidence,^^  and  that 
he  has  used  due  diligence  to  procure  the  deposition  of  such  wit- 
ness, setting  forth  the  facts  constituting  such  diligence/^  And 
if  by  reason  of  the  situation  or  condition  of  the  case  it  would 
be  inequitable  to  compel  a  party  to  submit  his  cause  for  hearing 
a  continuance  ought  to  be  granted.^^  Thus,  in  an  action  by  the 
personal  representative  of  an  insured  against  the  insurance  com- 
pany, and  an  assignee  of  the  policy  to  adjudicate  all  rights,  it 
was  error  to  deny  the  company  a  continuance,  where  a  vacation 
decree  had  been  entered  appointing  a  receiver  to  take  possession 
of  the  policy  and  sue  thereon  at  law,  and  that  the  company, 
expecting  a  separate  suit,  had  not  prepared  its  defense  in  the 
suit  in  equity.^* 

§467.     Admissions  of  fact  to  avoid  continuance. 

In  some  jurisdictions,  by  virtue  of  statute,  motions  for  con- 
tinuances may  be  defeated  by  admitting  the  facts  which  it  is 

2e  Buster  vs.  Holland,  27  W.  Va.  428;   Dimmey  vs.   Railroad  Co.,   27 

at  p.  535.  W.  Va.  32. 

27  Buster  vs.  Holland,  supra.  3i  Wilson     vs.     Koehlein,     supra; 

28  Buster  vs.  Holland,  supra.  Tompkins  vs.  Burgess,  supra;  Dim- 
2»Hurd   vs.    Corn,    5   Leigh   511;  mey  vs.  Railroad  Co.,  supro. 

Buster  vs.  Holland^  27  W.  Va.  535.  32  Tompkins   vs.    Burgess,   supra; 

30  Wilson  vs.  Koehlein,  1  W.  Va.  Carter  vs.  Wharton,  supra;  Dfmmey 

145;    Tompkins   vs.    Burgess,   2   W.  ys.  Railroad  Co.,  supra. 

Va.  187;  Nash  vs.  Upper  Appomat-  33  N.  Y.  Life   Ins.  Co.  vs.  Davis, 

tox  Co.,   5   Gratt.    332 ;    Carter   vs.  94  Va.  641,  26  S.  E.  Rep.  941. 

Wharton,  82  Va.  at  p.  267;  Myers  si  Idem. 
vs.  Trice,  86  Va.  835,  11  S.  E.  Rep. 
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shown  by  affidavit  the  party  will  fee  able  to  prove  by  the  absent 
witness.^**  But,  of  course,  this  is  only  by  statute  or  agreement 
of  the  parties. 

Where  a  party  concedes  the  truth  of  the  testimony  of  a  wit- 
ness obtained  in  this  manner,  evidence  is  not  admissible  to  show 
that  it  was  untrue,  or  that  the  witness  has  made  contradictory 
statements.^"  And  where  affidavits  have  been  read  as  evidence 
by  consent,  they  are  not  admissible  as  evidence  at  a  subsequent 
term  or  upon  another  trial  of  the  cause. ''^ 

§468.     Continuance  because  of  mistake  of  parties  or  their  counsel. 

It  is  laid  down  by  reputable  authority  that  if  it  appears  that 
a  cause  will  suffer  from  the  honest  mistake  of  the  party  or  his 
counsel,  if  the  cause  is  required  to  be  proceeded  with,  a  con- 
tinuance ought  to  be  granted.  ^^  But  the  mistaken  or  erroneous 
'advice  of  counsel  not  to  prepare  for  trial  is  no  ground  for  a  con- 
tinuance.^^ It  is  decided  by  the  Court  of  Appeals  of  Virginia, 
that  for  the  honest  mistake  of  a  party  or  his  counsel,  or  anything 
amounting  to  a  serious  surprise,  a  continuance  ought  to  be 
granted ;  but  that  the  application  for  a  continuance  in  such  a 
case  ought  to  be  watched  with  jealousy,  and  the  discretionary 
power  of  the  court  exercised  with  caution;  but,  if  there  is  no 
sufficient  reason  to  induce  the  belief  that  the  alleged  ground  of 
the  motion  is  feigned,  a  continuance  should  be  granted,  rather 
than  to  seriously  imperil  the  just  determination  of  the  cause  by 
refusing  it.*" 

§469.     Inability  of  a  party  to  prepare  his  case  for  a  hearing. 

While  it  is  the  policy  of  the  law  to  discourage  negligence  in 
the  preparation  of  a  cause  for  trial  or  hearing,  it  is  neverthe- 

S6  4  Enc.  PI.  and  Pr.  869.  40  111.  69.    See  also  Myers  vs.  Trice, 

8»  Idem.  86  Va.  840,  11  S.  E.  Rep.  428;  Flolt 

37  idem,  870.  vs.  Corn,  12  Gratt.  564. 

38  3  Am.  and  Eng.  Enc.  Law,  817,  39  3  Am.  and  Eng.  Enc.  Law,  817; 
citing   Earnest  vs.   Napier,    15   Ga.  Myers  vs.  Trice,  supra. 

306;    Bergen  vs.  Riggs,  40  111.   61,  *o  Myers  vs.  Trice,  supra. 

89  Am.  Dec.  335;  Kelsey  vs.  Berry, 
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less  its  intendment  to  afford  eveiy  one  a  sufficient  opportunity 
for  a  full  and  fair  hearing  of  his  cause ;  *^  so  that  if  a  party  has 
used  all  the  diligence  that  could  be  expected  under  the  particular 
circumstances  of  the  case,  to  get  ready  for  a  hearing,  but  has 
been  unable  to  be  in  a  situation  to  place  his  cause  fully  and 
fairly  before  the  court,  a  continuance  ought  to  be  granted  to  him 
to  enable  him  to  do  so.*^  Thus,  "  where  the  matters  involved 
in  a  chancery  cause  are  complicated  and  important,  and  owing 
to  the  sickness  of  a  party,  and  of  her  agent,  who  has  had  control 
of  her  interests,  she  has  been  unable  to  prepare  for  trial,  and 
since  the  preceding  term,  owing  to  the  prevalence  of  small- 
pox in  the  vicinity,  and  the  sickness  of  her  counsel  and  wit- 
nesses, she  could  not  procure  the  necessary  depositions,  a  con- 
tinuance should  be  granted  her,  though  the  cause  was  continued 
on  her  motion  at  the  last  term."  *^  So,  where  a  party  is  confined 
to  his  bed  by  sickness,  and  has  been  for  some  time,  so  as  to  be 
unable  to  attend  personally  to  his  case  and  prepare  for  its  trial, 
a  continuance  ought  to  be  granted.** 

§470.     Failure  to  give  security  for  costs. 

If  the  non-residence  of  a  party  is  suggested  and  security  for 
costs  is  demanded,  and  the  plaintiff  does  not  give  such  security 
until  a  subsequent  term  of  the  court,  the  defendant  is  entitled 
to  a  continuance  of  the  cause  at  the  term  £it  which  such  security 
is  given.*" 

§471.     Absence  of  counsel  as  a  ground  for  continuance. 

An  examination  of  the  authorities  discloses  that  absence  of 
counsel  is  not  favored  as  a  ground  of  continuance,*^  and  espe- 

41  Walker    vs.    State,    4    W.    Va.  *2  Idem. 
479 ;    Chandler   vs.    Barker.,   2  Han.  43  Radford  vs.  Fowlkes,  supra. 
(Del.)    316;   Dacey  vs.   People,   116  44  McAlexander  vs.   Hariston,  sw- 
ill. 555,  6  N.  E.  Rep.  165;  Radford  pra. 

vs.  Fowlkes,  85  Va,  820,  8  S.  E.  Rep.  45  Jacobs  vs.   Sale,  Gilm.   123. 

817;   New  York  L.  Ins.  Co.  vs.  Da-  m  Robinson  vs.  State,  82  Ga.  535, 

vis,  94  Va.  427,  26  S.  E.  Rep.  941;  9  S.  E.  Rep.  528;  Nixon  vs.  State, 

MoAlexander       vs.       Hariston,     10  85  Ga.  45.5,  II  S.  E.  Rep.  874;  Rey- 

Leigh  48fi;  Hunt  vs.  State,  102  Ga.  nolds  vs.  Campling,  23  Colo.  105,  46 

569,  27  S.  E.  Rep.  670.  Pac.  Kep.  639;   Evansville  &  I.  R. 
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cially  is  this  tbe  ease  in  the  absence  of  a  single  attorney  when 
other  counsel  is  present  connected  with  the  case,  who  are  com- 
petent to  manage  the  qause,  and  present  it  to  the  court  notwith- 
standing the  absence  of  co-counsel.*'  And  this  is  the  general 
rule,  though  the  absent  attorney  be  the  leading  counsel  in  the 
cause ;  **  unless  it  is  made  to  appear  that  the  party  had  no  time 
to  consult  his  other  counsel,  and  give  such  counsel  full  informa- 
tion as  to  the  nature  of  his  case.*"  In  some  cases  the  court  may 
decline  to  continue  a  cause  in  the  absence  of  the  only  counsel.^" 
But  the  matter  of  continuing  a  cause  on  the  ground  of  the  ab- 
sence of  counsel,  as  in  all  other  cases,  rests  largely  in  the  discre- 
tion of  the  court,^^  and  when  the  exigencies  of  the  situation  and 
the  peculiar  circumstances  of  the  case  call  for  it,  the  court 
■will  continue  a  cause  on  the  ground  of  the  absence  of  counsel.'* 

§472.     Continuance  to  enable  a  party  to  take  deposition. 

If  a  party  has  taken  a  deposition  in  due  time  which  has  not 
been  received,  so  as  to  be  used  as  evidence  in  the  cause,  a  con- 
tinuance will  be  granted,^''  or  where  a  deposition  has  been  taken 
and  filed  as  a  part  of  the  evidence  in  the  cause,  which  is  excepted 
to  for  irregularities  in  the  taking  thereof,  and  by  reason  of  such 
exception  it  is  inadmissible,  a  continuance  will  be  granted  so 
as  to  enable  the  party  to  retake  such  deposition.'* 

Co.  vs.  Hawkins,   111   Ind.  549,   13  97  Ind.  73;   Eslinger  vs.  East,  100 

N.  E.  Rep.  63;  Smith  vs.  State,  132  Ind.  434. 

Ind.  145,  31  N.  E.  Rep.  807;  Mixon  *»  Idem. 

vs.  State,  36  Tex.  Crim.  Rep.  66,  35  oo  Moulder  vs.  Kempff,  supra. 

S.   W.   Rep.   394;    Long  vs.  People,  oi  Moulder  vs.  Kempff,  supra. 

135  111.  435,  10  L.  R.  A.  48,  25  N.  E.  «  Rossett  vs.  Gardner^  3  W.  Va. 

Rep.  851;  Stringam  vs.  Parker,  159  531;    Radford  vs.   Fowlkes,   85   V». 

111.  304,  42  N.  E.  Rep.  794;  Gunn  820,   8    S.    E.   Rep.    817;    Hook  vs. 

vs.  Gimn,  95  Ga.  439,  22  S.  E.  Rep.  Nanny,  4  H.  &  M.    157;   Harrigan 

55-;  Cornett  vs.  Combs  (Ky.),  53  S.  vs.  Turner,  53  111.  App.  292;  Myers 

W.   Rep.   32;    State  vs.   Frost,    103  vs.  Trice,  86  Va.  835,  11  S.  E.^Rep. 

Tenn.  685,  54  S.  W.  Rep.  986 ;  John-  428 ;    Rhode    Island   vs.    Massachu- 

son  vs.  State,  108  Ga.  771,  33  S.  B.  setts,  36  U.  S.  226,  9  Law  ed.  697. 

Rep.  641.  53  Marsh   vs.   Hulbert,   4   McLean 

*tJdcm.  (U.    S.)     364;    White's    Succession, 

48  Moulder   vs.   Kempff,   115   Ind.  45  La.  Ann.  632. 

459,  17  N.  E.  Rep.  906,  citing  Work  54  Vance  vs.  Snyder,  6  W.  Va.  34, 

Pr,  sees.  738-749;  Belck  vs.  Belck,  35;    Milton   vs.   Rowland.    11    Ala. 


CONTINUANCE.  549 

§473.     Diligence  to  be  shown  in  order  to  obtain  a  continuance. 

As  we  have  seen,°^  when  a  continuance  is  sought  on  the  ground 
of  the  absence  of  evidence  which  a  party  wishes  to  procure,  the 
party's  previous  diligence  to  obtain  such  evidence  must  be  made 
^  ^  to  appear.  There  is  no  iixed  or  prescribed  standard  of  dili- 
gence laid  down  by  the  courts,  as  it  must  largely  depend  upon 
course  of  procedure  and  business,  the  situation  and  location  of 
the  witness  whose  evidence  is  desired,  the  facilities  which  may 
be  employed  to  obtain  it,  and  all  the  facts  and  circumstances  of 
the  case.'"'  It  should  be  shown  by  the  affidavit  filed  in  support 
of  the  motion  for  the  continuance,  that  the  party  has  used  all 
the  legal  methods  within  his  reach  to  procure  the  evidence,  be- 
fore it  can  be  said  that  he  has  exercised  "  due  diligence  "  as  con- 
templated by  the  law.°'' 

§474.    Newly  discovered  evidence  as  a  ground  of  continuance. 

If  a  party  has  discovered  new  and  material  evidence  so  short 
a  time  before  the  hearing  of  the  cause  as  to  prevent  the  securing 
of  such  evidence  to  be  used  upon  the  submission  of  the  cause  for 
a  decree,  a  continuance  will  be  granted  to  afford  opportunity  to 
obtain  it,  if  it  is  shown  that  it  could  not  have  been  sooner  dis^ 
covered  by  the  use  of  due  diligence.^'  It  must  appear,  however, 
that  such  evidence  is  material.^" 

§475.     The  application  for  a  continuance. — How  made. 

It  is  well  settled  that  if  a  party  desires  a  continuance  he  must 
apply  for  it,  and  the  application  is  made  by  motion  to  the 
court,®"  usually  accompanied  by  affidavit,*^  and  in  equity  it  is 

732;  Fant  vs.  Miller,  17  Gratt.  187;  Farmer  vs.  State,  95  Ga.  498,  20  S. 

Carter  vs.  Edmonds,  80  Va.  58.  E.  Rep.  494. 

55'H«te,  sec.  466.  so  Rossett  vs.  Greer,  supra. 

66  4  Ene.  PI.   and  Pr.  856,  citing  eoBillard  vs.  Dillard  (Va.),  21  S. 

Davis,  etc.,  Bldg.,  etc.,  Co.  vs.  River-  E.  Rep.  669 ;  Taylor  vs.  Cox,  32  W. 

side  Butter,  etc.,  Co.,  84  Wis.  262.  Va.  148,  9  S.  E.  Rep.  70;  Harrison 

BTldem,  857-859.  vs.  State,  83  Ga.  129,  9  S.  E.  Rep. 

58  Chester   Churcli  vs.  Blount,   70  542;    Smith   vs.    Stewart,    111    Ind. 

Ga.  779;   Berry  vs.  Metzler,  7   Cal.  526,  8  N.  E.  Rep.  4S. 

418;  Rossett  vs.  Greer,  3  W.  Va.  1;  si  Morris  vs.  State,  104  Ind.  457, 
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suggested  that  the  affidavit  ought  always  to  be  made  and  filed 
with  the  papers  of  the  cause,  unless  the  continuance  be  a  matter 
of  right,  or  the  propriety  of  a  continuance  appears  of  record, 
when  a  motion  alone  is  sufficient/^ 

§476.     The  effect  of  an  order  of  continuance. 

When  an  order  simply  provides  for  the  continuance  of  a 
cause,  without  designating  to  what  time  it  is  continued,  it  is 
construed  a^  a  continuance  to  the  next  regular  term  of  the 
couri;,''^  or  if  the  order  provides  a  continuance  to  the  next  term, 
it  is  taken  to  mean  the  next  regular  term."*  After  a  cause  has 
been  continued,  nothing  further  can  be  done  in  it  during  the  in- 
terval between  the  day  of  continuance  and  that  to  which  it 
stands  (continued,  °^  unless  the  order  of  continuance  be  set  aside, 
which  the  court  in  a  proper  ease  may  do,  at  the  term  at  which  it 
is  entered,  after  proper  notice  to  the  party  at  whose  instance  the 
continuance  was  granted."" 

4    N.    E.    Rep.    148;    Edwards    vs.  vs.  Clarke,  22  Fla.  515,  1  So.  Rep. 

Drew,   2   E.  d!   Smith    (N.  Y.)    55;  515;   Barnett  vs.  Montgomery,   etc., 

Hubler  vs.  Pullen,  68  Am.  Dee.  620;  R.  Co.,  51  Ala.  556,  the  filing  of  it 

Thompson  vs.  Miss.  Marine  and  F.  makes  it  a  part  of  the  record. 

Ins.  Co.,  22  Am.  Deo.  129.  es  4  Enc.  PI.  and  Pr.  890. 

82  The  reason  for   filing  the  affi-  64  Idem,    citing   Sawyer   vs.   Boy- 
davit  in  equity  is,  that  as  it  can-  son,  10  Kan.  199. 
not  be  brought  into  the  record  by  ss  Idem. 
hill   of   exceptions,    as  none  can  be  es  Idem,  891. 
filed   in   a   court  of  equity.     Lente 
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§477.    The  fonaer  method  of  taking  evidence  in  chancery. 

Under  the  j^nner  p-  ■  <tice  obtaining  in  equity,  following  that 
of  the  Englisii  Court  oi  ^^iiancerj,  Which  seems  to  have  been 
adopted  from  the  procedure  of  the  ecclesiastical  courts/  the  evi- 
dence of  witnesses  was  taken  secretly,  upon  interrogatories,  be- 
fore a  master  or  commissioner,  and  none  of  the  testimony  was 
published  ^  until  all  the  witnesses  on  both  sides  had  been  ex- 
amined and  cross-examined/  The  only  information  obtainable 
by  the  defendant,  to  enable  him  to  crossrexamine  the  plaintiff's 
witnesses,  or  to  meet  the  evidence  taken  by  the  plaintiff  by  an  ex- 
amination of  his  own  witnesses,  was  that  derived  from  the  facts 
alleged  in  the  bill,^  except  that  he  was  entitled  to  have  informa- 
tion respecting  the  names  and  addresses  of  the  witnesses/  This 
method  of  obtaining  the  evidence  in  chancery  continued  in  the 
English  Court  of  Chancery  until  1828,  when  viva  voce  ex- 
aminations were  permitted  before  the  Master,  at  his  discretion/ 
Formerly  in  the  Virginias  a  commission  was  necessary,  to  take 
the  deposition  of  a  witness,''  but  this  ig  no  longer  necessary  in 
any  case  in  West  Virginia,^  and  is  only  required  in  Virginia, 

iLangdell  Eq.  PI.    (2(1  ed.),  sec.  in  the  dark  as  to  the  direct  exam- 

47;  Shipman  Eq.  PI.  131.  ination  of  his  adversary's  witnesses, 

2  Publication  is  the  unsealing  and  cross-examination  is  ineflfeetive  and 
opening  of  the  depositions,  by  the  dangerous,  and  hence  it  is  seldom 
Clerk  of  the  court  in  which  the  resorted  to.  There  is  but  one  pro- 
cause  is  pending^  and  until  the  depo-  batory  term,  during  which  both  par- 
sitions  were  opened,  neither  party  ties  take  their  testimony.  When  it 
was  at  liberty  to  see  the  testimony  expires,  unless  one  of  the  parties 
which  had  been  taken.  Merwin  Eq.  procures  an  extension  of  time,  the 
and  Eq.  PL,  sec.  996;  Shipman  Eq.  testimony  is  published,  and  then  no 
PI.   132.  more   witnesses   can  be  examined." 

sLangdell  Eq.  PI.    (2d  ed.),  sec.  *Idem. 

56.     This    author,    treating   of    the  5  Idem. 

old   method    of   obtaining   evidence,  e  2  Daniell  Ch.  PI.  and  Pr.    (6th 

says:     "Each  party  is  also  entitled  Am.  ed.)    1195. 

to    cross-examine    the    witnesses    of  '  Unis    vs.    Charleton,    12    Gratt. 

his   adversary  on   cross-interrogato-  484;    Blincoe  vs.   Berkeley,    1   Call. 

ries,  which  of  course  are  kept  secret  i:05;   Plainville  vs.  Brown^  4  H.  & 

from    the    adverse   party,    and   also  M.  482;  Moore  vs.  Hilton,  12  Leigh 

from   the  witnesses   to  be  cross-ex-  1,  27. 

amined  until  they  are  administprcd  s  Code    (W.  Va.),   1899,  Ch.    130, 

to  him.     As  each  party,  however,  is  sec.  33. 
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when  it  is  necessary  to  use  the  deposition  of  the  subscribing  wit- 
ness or  witnesses  to  a  will,  in  the  matter  of  its  probate." 

§478.    The  present  mode  of  taking  testimony  in  chancery. 

In  many  jurisdictions  the  use  of  depositions  has  been  discon- 
tinued by  statute,  and  the  witnesses  are  examined  orally  before 
the  court.^°  But  in  the  Virginias  the  evidence  in  chancery 
causes  is  in  the  form  of  depositions,^^  taken  within  the  State, 
by  a  Justice  of  the  Peace,  notary  public,  or  Commissioner  in 
Chancery,^^  and  in  West  Virginia^  out  of  the  State  before  the 
same  officer,  or  any  officer  authorized  to  take  depositions,^^  and 
in  Virginia,  as  well  as  in  West  Virginia,  the  deposition  of  a  wit- 
ness out  of  the  State,  may  be  taken  by  or  before  any  commis- 
sioner appointed  by  the  Governor  of  the  State,  or  any  Justice, 
notary  public  or  other  officer  authorized  to  take  depositions  in 
the  State  wherein  the  witness  may  be,  or  if  the  deposition  is  to 
be  taken  in  a  foreign  country*,  by  or  before  such  commissioner 
or  commissioners  as  may  be  agreed  upon  by  the  parties  or  ap- 
pointed by  the  court,  or  if  there  be  none  such,*^*  by  or  before  any 
American  minister,  plenipotentiary,^^  charge  d'affaires,  consul 
general,  consul,^"  vice  consul,  consular  agent,  "  vice  deputy  con- 
sular agent,^'  commercial  agent  or  vice  commercial  agent,^'  ap- 
pointed by  the  government  of  the  United  States,*  or  any  other 
representative  of  the  United  States  in  a  foreign  country,*^"  or 

9  Code  (Va.),  1887,  Ch.  164,  sec.  any  person  that  the  parties  may 
3361.  agree  upon  in  writing." 

10  Shipman  Eq.  PI.  131;  Cox  vs.  i5  In  Virginia  the  statute  reads 
Pierce,  120  111.  556,  12  N.  E.  Rep.  "any  American  minister-plenipoten- 
194;  Merwin  Eq.  and  Eq.  PL,  sec.  tiary,"  as  one  word,  while  the  West 
996.  Virginia   statute   contemplates    two 

112  Bart.  Ch.  Pr.   (2d  ed.)  783.  separate   officers. 

12  Code  (Va.),  1887,  Ch.  164,  sec.  is  The  word  "consul"  is  not  in 
3359;     Code     (W.    Va.),   1899,    Ch.       the  Virginia  statute. 

130,  see.  33.  17  The    words    "  consular    agent  " 

13  Code  (W.  Va.)^  Ch.  130,  sec.  are  not  used  in  the  Virginia  statute. 
33.  IS  These  words  are  not  used  in  the 

1*  The     provisions     between     the  Virginia  statute, 

asterisks  is  the  one  contained  in  the  19  The    words    "  vice    commercial 

West    Virginia    statute,    while    the  agent "  are  not  used  in  the  Virginia 

one  in  Virginia   provides  that  the  statute, 

deposition    may   be    taken    "  before  20  The  words    between   the   aster- 
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Mayor  or  other  chief  ^^  magistrate  of  any  city,  town  or  corpora- 
tion in  such  country  or  any  notary  therein.^^  The  witnesses  are 
examined  and  cross-examined  orally  before  the  officer  taking  the 
depositions,  by  the  counsel  representing  the  respective  parties 
to  the  suit,  the  testimony  being  reduced  to  writing  in  the  pres- 
ence of  the  parties  or  their  counsel,  by  the  officer  before  whom  it 
is  taken,  the  deposition  being  then  signed  ^^  by  the  witness  whose 
testimony  has  been  thus  taken,  and  the  deposition  then  returned 
to  the  Clerk  of  the  court  in  which  the  cause  is  pending,  under 
the  certificate  of  the  officer  who  took  the  deposition,  and  upon  its 
receipt  by  the  Clerk  it  is  then  filed  by  him  among  the  papers  in 
the  cause  in  which  it  was  taken,  and  in  which  it  is  to  be  used  as 
evidence.^*  If  depositions  in  West  Virginia  are  taken  in  short- 
hand, and  afterwards  written  out,  but  not  read  to  or  by  the  wit- 
ness, they  cannot  be  read  in  evidence  if  objected  to.^^  But  in 
Virginia,  it  is  said,  that  the  rule  is  now  almost  universal  to  take 
the  deposition  in  shorthand  or  by  a  typewriter,  the  stenographer 
or  typewriter  in  every  case  writing  out  both  questions  and  an- 
swers. ^'^ 

§479.     Depositions  can  only  be  taken  in  a  pending  cause. 

It  is  well  settled  by  the  courts,"^  and  is  also  provided  by  stat- 
ute,'* that  the  suit  in  which  the  deposition  is  to  be  used  ^^  must 
be  pending.  A  cause,  strictly  speaking,  may  be  said  to  be  pend- 
ing as  soon  as  the  summons  is  issued.'"     While  it  is  settled  upon 

isks   are   not  in   the   West    Virginia  -*  See  Shipman  Eq.  PI.  121. 

statute.  -5  Shepherd  vs.  Snodgrass.  47  W. 

21  The   word   "  chief  "   is   not   con-  Va.  79,  34  S.  E.  Rep.  879. 
tained  in  the  Virginia  statute.  2s  o  Bart.  Ch.  Pr.   (2d  ed.)   788. 

22  Code  (Va.),  1887,  Ch.  164,  sec.  2^  Glenn  vs.  Brush,  3  Colo.  26; 
3360;  Code  (W.  Va.),  1899,  Ch.  1.30,  Bowen  vs.  Hall,  22  Vt.  612;  Brown 
sec.  34.  vs.  Foss,  16  Jle.  257  ;  Ex  Parte  Mun- 

23  While  it  is   usual  for  the  wit-  ford,  57  Mo.  603. 

ness  to  sign  his  deposition,  his  sig-  2s  Code    (W.  Va.),   1899,  Ch.   130, 

nature   is   not  indispensable   to   its  sec.  33;   Code   (Va.),  1887,  Ch.  164. 

validity,  if  properly  certified  by  the  see.  3359. 

officer    who    took    it.     Barnett    vs.  39  Unless '  it    be    a    deposition    in 

Watson,  1  Wash.  372;   Shepherd  vs.  perpettinm    reii   memoriam,    or    one 

Snodgrass,  47  W.  Va.  79,   34  S.  E.  taken  dc  heiie  esse.     See  ante  Chap- 

Eep.    879;    Morley  vs.   Hamit,    1   A.  ters  6,  7. 

K.  Marsh.    (Ky.)    590.  ^o  Ante.  sec.   11. 
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authority  that  a  deposition  may  be  taken  after  the  bill  has  been 
filed,^^  in  view  of  the  fact  that  the  suit  is.  pending  upon  the  issu- 
ance of  a  summons,  there  does  not  seem  to  be  any  good  reason 
why  the  deposition  should  not  be  properly  taken  after  the  issu- 
ance of  the  summons,  and  before  the  filing  of  the  bill/"  It  has 
been  decided  that  a  deposition  taken  before  an  amended  and  sup-, 
plemental  bill  has  been  filed,  may  be  read  in  support  of  such 
bill/^ 


§480.     The  notice  to  take  depositions. 

Depositions  can  only  be  taken  after  reasonable  notice  to  the 
adverse  party  of  the  time  and  place  of  taking  the  same,^*  unless 
such  notice  be  waived  by  the  party  entitled  thereto.^^  The  es- 
sential requisites  of  the  notice,  as  here  indicated,  are  that  it 
must  specify  the  time  and  place,  when  and  where  the  depositions 
will  be  taken,  and  the  notice  thereof  must  be  reasonable.  But 
in  addition  to  this,  it  must  indicate  with  reasonable  certainty 
the  suit  in  which  the  deposition  is  to  be  taken.'"*  A  deposition 
cannot  be  read,  to  affect  the  interests  of  any  party  to  whom 
notice  of  the  time  and  place  of  taking  it  has  not  been  given.'"^ 
And  if  a  guardian  ad  litem  has  had  no  notice,  depositions  taken 
in  a  cause  cannot  be  read  against  the  infant  parties.^'     But 

31  Ante,  see.  466.  may  be  inferred,  constitutes  a  suffi- 

32  See  Mumford  vs.  Church,  1  cient  waiver  of  notice.  Jackson  vs. 
Johns.  Cas.  147,  1  Law.  ed.  278.  Kent,   7   Cowen  59,  9  Law  ed.  51 ; 

33  Hatcher  vs.  Crew,  78  ya.  at  p.  Sparrow  vs.  Blount,  90  N.  C.  514; 
467.  Potts  vs.  Coleman,  86  Ala.  94,  5  So. 

34  Code  (W.  Va.),  Ch.  130,  sec.  Rep  780;  Benham  vs.  Purdy,  48 
35;  Code  (Va.),  1887,  Ch.  164,  sec.  Wis.  99;  Wilkinson  vs.  Ward,  42 
3362;  Bowyer  vs.  Knapp,  15  W.  III.  App.  541;  Peshine  vs.  Shepper- 
Va.  277;  Collins  vs.  Lowry,  2  Wash.  son,  17  Gratt.  472;  Ryan  vs.  O'Con- 
75;  Hunter  vs.  Fulcher,  5  Rand.  nor,  41  Ohio  St.  368.  See  Weeks, 
126.  Law  of  Dep.,  sees.  273-278. 

35  Holman  va.  Bachus,  73  Mo.  49 ;  36  Bowyer  vs.  Knapp,  supra. 
Deeming  vs.  Foster,  42  N.  H.  165.  37  Stubbs  vs.  Burwell,  2  H.  &  M. 

The    presence    of    the    party    en-  536;    Unis  vs.   Charlton,   12   Gratt. 

titled    to    notice   at   the    taking   of  484. 

the    deposition,    or    the    submission  ss  Walker    vs.    Grayson,    86    Va. 

of  cross-interrogatories  or  any  other  337,  10  S,  E.  Rep.  51 ;   Strayer  vs. 

circumstance     from     which     waiver  Long,  83  Va.  715,  3  S.  E.  Rep.  372. 
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where  a  cause  has  been  referred  to  a  commissioner  to  take  an 
account,  he  may  take  the  depositions  of  witnesses  to  enable  him 
to  act  upon  the  subject,  under  his  general  notice,  and  a  special 
notice  to  take  such  depositions  is  not  necessary.^" 

§481.    What  constitutes  reasonable  notice  as  to  the  time  of  taking 
depositions. 

Inasmuch  as  a  party  has  the  right  to  be  personally  present 
when  depositions  are  taken  by  his  adversary,*"  reasonable  notice 


38  McCandlisIi  vs.  Edloe,  3  Gratt. 
330. 

In  this  case  the  court  decides  that 
where  a,  commissioner  to  whom  ac- 
counts have  been  referred  by  an 
interlocutory  decree^  for  settlement, 
gives  notice  to  the  parties  by  pub- 
lication in  a  newspaper,  of  the  time 
and  place  of  his  acting  upon  the 
subject,  an  exception  by  a  party 
for  want  of  personal  notice,  where 
that  was  practicable,  ought  not  to 
be  entertained,  unless  he  shows  by 
his  own  aiSdavit  or  otherwise,  that 
he  had  no  such  information  of  the 
contemplated  proceedings  of  the 
commissioner  as  would  have  enabled 
him  to  attend. 

See  also  Miller  vs.  Cox,  38  W. 
Va.  747    18   S.  E.  Rep.  960. 

ioFant  vs.  Miller,  17  Gratt.  187; 
Latham  vs.  Latham,  30  Gratt.  340. 

"If  a  party  gives  notice  of  the 
taking  of  several  depositions  at  dif- 
ferent places  on  the  same  day,  so 
that  the  opposing  party  cannot  be 
present  to  cross-examine  all  the  wit- 
nesses, he  may  select  which  ex- 
amination he  will  attend,  and  the 
other  depositions  will  be  sup- 
pressed."    Fant  vs.  Miller,  supra. 

"  Notice  is  given  to  take  deposi- 
tions at  two  distant  places  on  the 
same  day.  The  other  party  may 
attend  one  of  the  places,  and  object 
to  the  depositions  taken  at  the  oth- 


er place  for  want  of  notice;  but  if 
he  attends  by  his  counsel  at  both 
jplaees,  he  cannot  except  to  the  depo- 
sitions taken  at  either  or  both  plac- 
es."   Latham  vs.  Latham,  supra. 

"  Where  a  notice  was  left  with  the 
wife  of  a  party  at  his  dwelling 
house,  when  it  was  known  by  the 
adverse  party  that  he  was  absent  on 
a  journey  to  another  state,  and 
where  it  appeared,  also,  that  the  no- 
tice might  previously  have  been  giv- 
en to  the  party  himself,  and  that 
the  taking  of  the  deposition  might 
have  been  postponed,  as  it  respected 
the  trial  of  the  case,  until  his  re- 
turn, it  was  held  that  the  notice  was 
insufBcient,  and  the  deposition  tak- 
en under  it  was  suppressed."  Cole- 
man vs.  Moody,  supra. 

"  A  notice  given  at  8  p.  m.,  to 
take  a  deposition  between  8  and  9 
a.  m.  of  the  next  day,  in  the  city 
where  both  parties  and  their  coun- 
sel reside,  would  generally  be  rea- 
sonable notice.  And  such  notice  giv- 
en directly  the  plaintiff  learned  the 
witness  would  leave  for  a  distant 
state  on  the  next  afternoon  by  3 
o'clock,  and  would  not  return  again, 
is  sufficient,  though  a  court  was  in 
session  in  the  city  at  the  time,  and 
though  the  defendant,  who  was  an 
attorney,  and  his  counsel,  had  been 
occupied  as  counsel  on  the  (^ly  of 
the  notice,  and  were  so  occupied  on 
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is  a  question  dependent  upon  the  peculiar  circumstances  of  each 
case,"  the  principal  of  which  are  the  distance  to  the  point  where 
the  depositions  are  to  be  taken,  traveling  conveniences  or  facili- 
ties, condition  of  the  roads,  and  such  other  matters  as  relate  to 
the  ability  of  the  party  to  attend,  personally  or  by  counsel,*^ 
and  to  return  in  time  for  the  trial  of  the  cause.  *^  A  notice  to 
take  depositions  may  be  served  upon  a  non-resident  party  by 
order  of  publication,  and  such  notice  is  sufficiently  served  in 
West  "Virginia  if  published  in  four  successive  weekly  issues  of 
the  newspaper  in  which  such  notice  is  published ;  *^  but  in  Vir- 
ginia the  notice  must  be  published  for  the  full  four  successive 


the  next  day,  that  they  could  not  at- 
tend to  the  taking  of  the  deposi- 
tions." McGinnis  vs.  The  Washing- 
ton Hall  AssooiatioDj  12  Gratt.  602. 
"  On  June  7,  1801,  notice  was  giv- 
en that  depositions  would  be  taken 
in  ijondon,  England,  on  July  4,  fol- 
lowing, and  was  served  by  posting  a 
copy  thereof  at  the  front  door  of  the 
party's  residence,  in  Richmond  (he 
and  all  the  members  of  Ms  family 
being  then  absent  from  home),  and 
also  ty  serving  a  copy  upon  his 
counsel  upon  the  same  day,  and  by 
mailing  a  copy,  the  next  day,  to  tt3 
party,  who  was  in  England^  which, 
it  appears,  he  received  in  due  course 
of  mail:  Held,  in  view  of  the  evi- 
dence in  respect  to  communication 
and  the  convenience  of  travel  be- 
tween this  point  and  England,  the 
notice  in  point  of  time  is  reasonable 
and  sufficient."  Trevelyan  vs.  Lofft, 
83  Va.  141,  146,  1  S.  E.  Eep.  901. 
"  Code,  Virginia,  sec.  3363,  prescribes 
that,  in  serving  the  counsel  of  a  par- 
ty who  is  a  non-resident  with  notice 
to  take  depositions,  sufficient  time 
shall  be  given  for  conveying,  by  or- 
dinary course  of  mail,  a  letter  to 
the  residence  of  such  party,  and  a 
reply  back  to  the  place  of  service, 
and  then  for  the  counsel  to  attend 
at  the  place  of  taking  the  deposi- 


tion. Held,  service  of  a  notice  at 
Richmond  at  3:45  p.  m.  on  May 
24th,  to  take  a  deposition  at  Hamp- 
ton on  May  26thj  was  not  within  a, 
reasonable  time,  where  non-resident 
resided  in  Baltimore."  Payne  vs. 
Zell,  98  Va.  294,  36  S.  E.  Rep.  379. 

A  deposition  taken  in  another 
state  upon  three  days'  notice  to  the 
adverse  party  at  a  place  more  than 
two  hundred  and  forty  miles  from 
the  place  of  trial  is  properly  exclud- 
ed in  the  discretion  of  the  court,  un- 
der a'  statute  requiring  "  reasonable 
potice  "  to  the  adverse  party.  Dros- 
dowski  vs.  Supreme  Council  0.  of 
C.  F.,  114  Mich.  178,  72  N.  W.  Rep. 
169. 

One  day's  notice  to  take  a  deposi- 
tion in  a  place,  to  one  residing  two 
miles  from  that  place  is  reasonable. 
McGinley  vs.  McLaughlin,  2  B.  Mon. 
(Ky.)  302. 

*i  Trevelyan  vs.  Lofft,  83  Va.  141, 
1  S.  E.  Rep.  901. 

42  Trevelyan  vs.  Lofft,  supra; 
Coleman  vs.  Moody,  4  H.  and  M.  1. 

*3  Trevelyan  vs.  Lofft,  supra; 
Wise  vs.  Postlewait,  3  W.  Va.  452, 
459. 

*'tAnte,  sec.  17,  and  authorities 
there  cited.  See  Miller  vs.  Neff,  33 
W.  Va.  197,  10  S.  E.  Rep.  378. 
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calendar  weeks.*''  It  is  provided  by  statute  in  the  Virginias, 
that  when  the  party  to  be  served  is  a  non-resident  of  the  State, 
the  service  of  the  notice  may  be  made  upon  the  counsel  of  such 
party  with  the  same  effect  as  if  served  upon  the  party  himself, 
provided  the  time  between  the  service  of  notice  and  taking  the 
deposition  be  sufEcient  for  conveying  by  ordinary  course  of  mail 
a  letter  from  the  place  of  service  to  the  place  of  residence  of  the 
party,  and  a  reply  from  that  place  back  to  the  place  of  service, 
and  then  for  the  counsel  to  attend  at  the  place  of  taking  the 
deposition.*"  In  all  cases  where  the  notice  is  thus  served,  upon 
exception  taken  to  the  deposition,  the  court  may  determine,  un- 
der all  the  circumstances,  whether  the  notice  has  been  served  in 
reasonable  time,  and  admit  or  reject  the  deposition  accord- 
ingly." 

§482.     The  sufficiency  of  the  notice  to  take  depositions. 

The  sufficiency  of  the  notice  must  generally  be  determined  by 
the  circumstances  of  each  case.*^  The  notice  should  be  in  writ- 
ing,*" but  in  the  absence  of  statute  requiring  a  written  notice, 
it  has  been  held  a  verbal  notice  is  sufficient,  especially  where 
notice  is  not  denied. °°  The  propriety  of  the  invariable  use  of 
written  notice  to  take  depositions  in  equity  is  suggested,  to  avoid 
dispute  or  controversy  as  to  the  fact  of  notice,  or  its  sufficiency.'*'' 
If  the  notice  is  so  drawn  as  to  mislead  the  party  for  whose  bene- 
fit it  is  intended,  it  is  not  sufficient,  but  if  it  is  not  calculated 
to  mislead  him,  it  will  be  sufficient,'*^  although  it  be  not  a  literal 

45  Idem.  eases  in  which  the  question  of  the 

*6  Code   (Va.)  Ch.  164,  see.  3363;  sufficiency    of   the   notice   has   been 

Code  (W.  Va.)  Ch.  121,  sec.  3.  considered,  clearly  show  the  use  of 

4^  Idem.  a  written  notice  to  take  depositions 

<8Kellum   vs.   Smith.    39   Pa.   St.  to  be  contemplated  in  all  cases.    In- 

241.  deed,   it   has  been  held   that   verbal 

49  Weeks   Law.  Dep.,  sec.  239.  notice  is   insufficient.     Brintnal  vs. 

a"  Idem;  Melton  vs.  Rowland,  11  Saratoga,  etc.,  E.  Co.,  32  Vt.  665. 
Ala.  732.  52  Bower   vs.   Knapp,    15    W.   Va. 

51  The    practice    relating    to    the  277;  Atchison  T.  &  S.  F.  R.  Co.  vs. 

taking  of  depositions,  both  at  law  Pearson,  6  Kan.  App.  825,  49  Pae. 

and  in   equity,  as  well  as  the  Ian-  Rep.   681 ;   Davis  vs.   Settle,  43  W. 

guage    of    the    courts    employed    in  Va.  17,  26  S.  E.  Rep.  557. 
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copy  of  the  notice  returned  with  the  deposition,  which  is  ad- 
mittedly good.°^  In  order  that  the  notice  may  not  mislead  the 
party  for  whom  it  is  intended,  it  should  state  the  court  in  which 
the  cause  is  pending,^*  the  names  of  the  parties  to  the  suit/"  the 
names  of  the  witnesses,  or  some  one  of  them,  to  be  examined,**" 
and  the  time  and  place  of  taking    the  deposition."'     It  is  usual 


63  Bowyer  vs.  Knapp,  supra. 

6*  Sparks  vs.  Sparks,  51  Kan.  195. 

55  Kingsbury  vs.  Smith,  13  N.  H. 
109;  Bowyer  vs.  Knapp,  supra; 
Gales  vs.  Miller,  8  Gratt.  6;  Steptoe 
vs.  Read,  19  Gratt.  1. 

"  A  deposition  is  taken  to  be  read 
in  a  case  in  which  Franklin  Bartley 
is  defendant,  and  that  is  the  name 
given  in  the  summons  and  to  which 
he  appeared;  but  the  name  in  which 
the  action  is  carried  on  is  William 
F.  Bartley.  The  person  is  obviously 
the  sanae,  and  Franklin  is  part  of 
the  defendant's  name.  The  deposi- 
tion cannot  be  objected  to  on  this 
ground."  Bartlett  vs.  McKinney,  28 
Gratt.  750. 

56  Mr.  Weeks,  in  his  Law  of  Depo-' 
sitions,  sec.  246,  says :  "  The  wit- 
nesses need  not  all  be  named  in  the 
notice.  Where  a  notice  stated  that 
the  deposition  of  several  witnesses, 
naming  them,  and  others,  were  to  be 
taken,  and  the  witnesses  named  did 
not  depose,  but  the  evidence  of  oth- 
ers was  taken  at  the  time  and  place, 
this  was  held  no  good' ground  for  ex- 
cluding such  depositions.  Many  cas- 
es hold  that  the  names  of  witnesses, 
as  a  general  rule,  need  not  be  insert- 
ed in  the  notice." 

57  Young  vs.  Mitchell,  4  Md.  362; 
Shepherd  vs.  Thompson,  4  N.  H. 
213;  Atcheson,  etc.,  R.  Co.  vs. 
Meek,  49  Neb.  295,  68  N.  W.  Rep. 
509;  Hunter  vs.  Fulsher,  5  Rand. 
126. 

It  is  held  in  Davis  vs.  Settle,  43 
W.  Va.  17,  26  S.  E.  Rep.  557,  that  a 


notice  to  take  depositions  is  not 
bad  because  it  specifies  the  county 
in  which  the  depositions  are  to  be 
taken,  or  in  which  the  suit  is  pend- 
ing, but  does  not  specify  the  state. 

It  is  usual  to  state  in  the  notice 
that  the  deposition  will  be  taken  on 
a  certain  specified  day  between  cer- 
tain specified  hours,  which  is  held  to 
be  sufficiently  specific  as  to  the  time 
when  the  deposition  will  be  taken. 
Case  Threshing  Machine  Co.  vs. 
Pederson,  6  S.  D.  140,  60  N.  W.  Rep. 
747;  Weeks'  Law  Dep.,  251. 

"  A  party  in  the  notice  is  entitled 
to  such  a  description  of  the  place 
as  to  distinguish  it  from  all  others." 
Weeks'  Law  Dep.,  sec.  261.  In 
Kincheloe  vs.  Kincheloe,  11  Leigh 
393,  it  is  held  that  a  notice  given 
for  the  taking  of  depositions  of  sev- 
eral witnesses  at  a  specified  place  in 
Missouri,  on  six  successive  days,  be- 
tween certain  hours  of  each  day, 
considering  the  distance  of  the 
place  appointed  for  taking  the  depo- 
sitions, and  the  uncertainty  of  the 
precise  time  at  which  the  party 
would  be  enabled  to  have  things  in 
readiness  for  taking  them,  the  no- 
tice is  sufficiently  definite. 

The  time  stated  must  be  specific, 
and  a  notice  to  take  depositions  "  on 
the  fifteenth,  sixteenth,  seventeenth, 
and  eighteenth  days  of  October,  A. 
D.,  1845,  or  on  either  of  said  days," 
does  not  comply  with  the  statute. 
Reardon  vs.  Farrington,  7  Ark.  364 ; 
Samuel  vs.  Cravens,  10  Ark.  380; 
Caldwell  vs.  McVicar,  9  Ark.  418. 
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and  proper  to  address  the  notice  to  the  adverse  party  by  name 
and  to  append  to  it  the  name  of  the  party  giving  it.°'     Objec- 


The  notice  must  specify  the  day 
upon  which  the  taking  will  begin, 
and  a  notice  that  they  will  be  taken 
"  on  the  24th  day  of  June,  between 
hours  specified,  on  the  25th,  on  the 
27th,  and  on  the  28th  of  the  same 
month  at  the  same  hours,"  etc.,  is 
bad.     Benton  vs.  Craig,   2  Mo.  198. 

But  a  notice  was  held  sufl&cient 
which  stated :  "  That  I  shall,  on 
the  15th^  16th,  and  17th  days  of 
May,  1862,  commencing  at  9  o'clock 
a.  m.  of  each  of  said  days,  at  the  of- 
fice of  Samuel  MeCreary,  in  the 
town  of  Rushville,  in  the  county  of 
Schuyler,  and  State  of  Illinois,  take 
the  depositions,"  etc.  Patterson  vs. 
Hubbard,  30  111.  201. 

At  the  town  of  Memphis  is  sum- 
cient  notice  to  take  the  deposition 
at  the  city  of  Memphis.  Reardon  vs. 
Farrington,  7  Ark.  364. 

The  notice  should  specify  the  place 
of  taking  the  deposition,  and  where 
the  notice  stated  that  the  deposition 
would  be  taken  in  the  city  of  San 
Francisco,  before  a  notary  public, 
naming  him,  without  designating 
the  office  or  place  of  business  of  the 
notary,  the  notice  was  held  insuffi- 
cient. Lucas  vs.  Richardson,  68 
Cal.  618. 

In  Toledo,  etc.,  R.  Co.  vs.  Bedde- 
ley,  54  III.  19,  it  was  held  that  a  no- 
tice having  the  venue  Ford  County, 
though  suit  was  originally  brought 
in  Champaign  County,  notifying  the 
defendant  that  the  deposition  would 
be  taken  at  the  residence  of  the 
plaintiff,  in  Champaign  City,  Illi- 
nois, on  a  day  named,  sufficiently 
complied  with  the  statute,  as  it  gave 
the  time  and  place.  The  court  stat- 
ed that  as  the  action  was  brought 
in  Champaign  County  the  inference 
would   be   fair    that    that   was   the 


county  of  plaintiff's  residence,  and 
was  a  county  different  from  that  in 
which  the  suit  was  pending. 

Notice  is  sufficiently  certain  which 
-states  that  the  "  deposition  will  be 
taken  at  the  general  postoffice  in  the 
city  of  Washington,  District  of  Co- 
lumbia." Bulla  vs.  Morrison,  1 
Blackf.   (Ind.)  521. 

"  Depositions  will  be  taken  at  the 
postoffice  in  the  town  of  America, 
in  Kansas  Territory,"  is  sufficient, 
where  it  is  not  shown  that  there  ia 
another  town  of  that  name  in  the 
territory.  Hobbs  vs.  Godlove,  17 
Ind.  539. 

Certainty  to  a  common  intent 
only  is  required;  and  where  all  the 
parties  reside  in  the  county,  a  no- 
tice to  take  a  deposition  at  the  court 
house  is  sufficiently  certain.  Bar- 
bour vs.  Whitlock,  4  T.  B.  Mon 
(Ky.)   180. 

A  notice  that  a  deposition  be  tak- 
en at  a  particular  tavern  in  a  city 
named  in  the  notice  is  sufficient, 
without  stating  the  Christian  name 
of  the  tavern  keeper,  unless  it  is 
shown  that  there  are  two  tavern 
keepers  with  the  same  surname  in 
the  city.  Overstreet  vs.  Philips,  1 
Litt.  (Ky.)   122. 

A  notice  of  taking  depositions  in 
the  town  of  Elizabeth,  without  men- 
tioning at  what  house  or  place  in 
the  town,  is  insufficient.  Crocer  vs. 
Gano,  1  Bibb.  (Ky.)  258. 

The  house  where  a  certain  indi- 
vidual lives  has  been  held  to  be  a  de- 
scription sufficiently  definite  to  iden- 
tify the  place.  Owens  vs.  Kinsey,  6 
Jones  L.  (51  N.  Car.)  38. 

68  Weeks'  Law  Dep.,  sec.  248;  6 
Ene.  Forms,  and  notes,  494;  Bohn 
vs.  Devlin,  28  Mo.  319. 
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tions  to  the  insufficiency  of  the  notice  are  waived  by  an  appear- 
ance and  cross-examination  of  the  witness.'*'' 

§483.    What  party  entitled  to  take  depositions. 

Any  party  to  the  suit  may  take  depositions  to  be  used  as  evi- 
dence in  the  cause,  upon  giving  the  proper  notice.'"  The  notice 
is  usually  signed  in  the  name  of  the  party  by  his  counsel,  or  it 
may  be  signed  by  the  party  himself. 

§484.     The  service  of  the  notice  to  take  depositions. 

The  notice  must  be  served  upon  all  the  parties  in  the  cause, 
who  are  to  be  affected,  or  who  may  be  affected  by  the  testimony 
thus  sought  to  be  taken.'^  Thus,  if  suit  be  brought  on  a  joint 
demand  against  two  defendants,  a  deposition  cannot  be  read 
against  both,  if  notice  has  only  been  given  to  one  of  them ;  *^  and 
as  to  the  one  upon  whom  notice  has  not  been  served,  the  deposi- 
tion will  be  suppressed.^'  The  service  of  the  notice  may  be 
made  in  the  manner  as  a  summons  commencing  a  suit,"^  except 
that  such  notice  may  be  served,  as  we  have  seen,"'*  upon  counsel 
of  a  non-resident  party.  The  return  of  the  officer  who  served 
the  notice  is  only  prima  facie  evidence  of  the  service  thereof,"" 
and  such  return  may  be  contradicted  by  written  and  parol  evi- 
dence."' The  return  may  be  amended,  and  when  amended  it 
relates  back  to  the  time  of  service."' 

§485.     The  taking  of  the  deposition. 

A  deposition  is  not  admissible  in  evidence  unless  it  is  taken 
at  the  time  and  place  specified  in  the  notice.""     Thus,  where 

59  County  of  Green  vs.  Bledsoe,  12  eB  A.nte,  sec.  481. 

111.  267 ;   Doe  vs.  Brown,  8   Blackf.  66  Bowyer  vs.  Knapp,  supra. 

(Ind.)     443;     Nevan    vs.    Roup,    8  bt  Idem. 

Iowa,  207.  68  Hooper  vs.  Devaugn,  43  W.  Va. 

60  6  Enc.  PI.  and  Pr.  481.  447,  27  S.  E.  Rep.  251. 

"''-Ante,    sec.    480;     Bowyer  vs.          69  Francher  vs.  Armstrong,  5  Ark. 

Knapp,  supra.  187;  Weeks,  Law,  Dep.,  sec.  310  et 

62  Bowyer  vs.  Knapp,  SMprffl.  seq.;     Brandon    vs.     Merllenix,     11 

^sidem.  Heisk.  (Tenn.)  446. 
64  Ante,  sees.  13-15. 
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a  notice  specifies  the  day,  and  the  hours  between  which  a  deposi- 
tion will  be  taken,  it  must  be  taken  between  those  hours."*  And 
if  the  deposition  is  taken  within  the  hours  appointed,  in  the  ab- 
sence of  the  adverse  party,  who  appears  at  the  place  of  taking 
such  depositions,  at  any  time  within  the  hours  so  appointed,  for 
the  purpose  of  cross-examining  the  witnesses  whose  depositions 
have  been  so  taken,  the  deposition  must  be  opened  and  an  oppor- 
tunity afforded  the  party  to  cross-examine  the  witnesses,  else 
the  depositions  cannot  be  used.^^  It  is  scarcely  necessary  to 
state  that  a  deposition  need  not  be  taken  at  the  time  and  place 
mentioned  in  the  notice,  but  may  be  taken  at  any  other  time  and 
place,  by  consent  of  the  opposite  party. '^  The  deposition  may 
be  taken  at  any  time  within  the  hours  designated  in  the  notice.'* 

§486.     The  adjournment  of  the  taking  of  depositions. 

It  is  usual  to  provide  in  the  notice  that  if  the  depositions  are 
not  completed  on  the  day  specified,  the  further  taking  thereof 
will  be  adjourned  from  day  to  day  until  the  same  be  complet- 
ed.'* And  if  the  notice  provide  for  an  adjournment  from  day  to 
day,  or  from  time  to  time,  the  right  of  adjournment  to  a  sub- 
sequent day  is  conceded ;  '^  but  the  adjournment  and  the  cause 
therefor  and  the  date  to  which  it  is  made  should  be  regularly 
noted,'°  and  should  be  from  day  to  day,  or  from  time  to  time,  as 
the  notice  may  provide ;  if  the  notice  be  from  day  to  day,  and 
the  adjournment  to  a  subsequent  day,  passing  over  one  or  more 
days,  the  deposition  will  be  suppressed,  unless  the  adverse  party, 
his   agent  or  attorney  consented  to  the  adjournment,   or  was 

70  Farrar  vs.  Hamilton,  Taylor  mand  that  he  be  permitted  to  cross- 
(N.  C.)  10;  Chaney  vs.  Saunders,  3  examine  the  witnesses.  Bigoney  vs. 
Munf.  51.  Stewart,  68  Pa.  St.  318;   Seharfen- 

71  Jeters  vs.   Taliaferro,  4  Munf.  burg  vs.  Bishop,  35  Iowa  60. 

80.  72  Weeks,  Law,  Dep.,  sees.  254,  322. 

It  is  held  in  other  cases,  however,  73  Weeks,  Law  Dep.,  sec.  380. 

that  if  the  party  has  had  a  reason-  74  Weeks,  Law  Dep.,  see.  322. 

able   time  within   which   to   appear  7b  1  Bart.  Law  Prac.  437. 

and  cross-examine  the  witnesses  be-  7 g  Weeks,    Law    Dep.,    sec.    323; 

tween  the  hours  specified,  that  the  Bennett  vs.  Bennett,  37  W.  Va.  396, 

depositions     will     not     be     opened,  38  Am.  St.  Rep.  47,  16  S.  E.  Rep. 

though    the    adverse    party    appear  638. 
within  the  hours  specified,  and  de- 
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present  and  made  no  objection,  which,  is  regarded  as  consent." 
But  it  is  laid  down  by  high  authority  that  the  officer  who  is  to 
take  the  depositions,  of  his  own  mere  authority,  may  properly 
adjourn  the  taking  from  day  to  day,  or  from  time  to  time,  as  oc- 
casion may  require,  even  though  the  notice  make  no  provision 
for  adjournment ;  '*  and  if  neither  of  the  parties  appear  at  the 
time  appointed  to  take  the  depositions,  such  officer  may  adjourn 
the  time  at  his  discretion,  if  he  gives  reasonable  notice  to  the 
parties.'"  And  the  officer  may  adjourn  to  another  place  than 
the  one  designated  in  the  notice,  if  the  parties  are  present,  and 
good  reasons  for  the  adjournment  appear.*" 

§487.     By  whom  depositions  may  be  taken. 

We  have  already  shovrai  before  what  officers  depositions  may 
be  taken. *^  But  the  mere  fact  that  a  person  is  authorized  by 
law  to  take  depositions,  is  not  always  sufficient  to  qualify  him 
to  do  so  in  a  particular  case.  The  officer  taking  the  depositions 
must  not  be  related  to  either  of  the  parties  to  the  suit,*^  or  inter- 
ested in  the  subject-matter  or  result  of  the  suit,*^  or  be  in  any 
wise  connected  with  the  case  as  an  attorney  at  law,^*  or  agent 
of  either  of  the  parties.*"^  The  conclusion  of  the  authorities  is 
that  the  officer  before  whom  the  depositions  are  to  taken  must 
stand  indifferent  in  the  case.*'  The  presumption  is  that  the  offi- 
cer is  indifferent  as  to  the  case,  until  the  contrary  is  shown.*' 
And  the  objection  to  the  competency  of  the  officer  on  the  grounds 
mentioned  in  this  section  may  be  waived,  by  the  attendance  of 
the  party  affected,  knowing  of  such  incompetency,  and  making 
no  objection  at  the  time  of  taking  the  deposition.**     It  is  set- 

774   Min.    Inst.    (Pt.   I.)    753;    1  84  Weeks,    Law   Dep.    328,    citing 

Bart.  Law  Prae.  437-8;   Chaney  vs.  Whicher  vs.  Whieher,  11  N.  H.  348; 

Saunders,    3    Munf.    51;    Raymond  Cutler  vs.  Maker.,  41  Me.  594. 

vs.  Williams,  21  Ind.  241 ;  Harding  85  Smith  vs.  Smith,  2  Me.  408. 

vs.  Merriek,  3  Ala.  60 ;  2  Bart.  Ch.  se  McLean    vs.    Adams,    45    Hun. 

Pr.    (2nd  Ed.)    794.  189;    Dod   vs.    Northrop,   37    Conn. 

78  4  Minor,  Inst.   (Pt.  I.)   753.  216. 

79  Weeks,  Law  Dep.,  sec.  322.  st  Gregg  vs.  Mellett,  111  N.  C.  74, 
eoidem.  15  S.  E.  Hep.  936. 

81  Ante,  see.  478.  88  Weeks,  Law  Dep.,  sec.  285. 

82  Weeks,  Law  Dep.,  sec.  285.  "  Such  objections  must  be  taken 

83  Idem.  at  the  time  when  the  party  becomes 
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tied  that  a  commissioner,  to  whom  a  cause  is  referred  to  take 
and  report  an  account,  may  take  depositions  relating  to  the  sub- 
ject-matter of  the  suit  on  reference/' 

§488.    The  attendance  of  the  witness  before  the  officer  taking  the 
deposition. 

The  officer  before  whom  the  deposition  is  to  be  taken,  may 
issue  a  summons  for  the  attendance  of  a  witness  at  a  time  and 
place  designated  in  the  summons,""  but  if  the  officer  be  a  com- 
missioner or  other  person  appointed  by  authority  of  another 
State,  the  summons  can  only  be  for  citizens  of  this  State,°^  and 
their  attendance  can  only  be  required  at  a  place  within  the  wit 
nesses'  county.*^  It  is  further  provided  by  statute  in  the  Vir- 
ginias^ that  if  any  person  being  so  summoned  fail  to  attend  or 
to  produce  a  writing  or  document  called  for,  after  having  been 
tendered  his  allowance  for  attendance,  his  mileage  and  tolls,  the 
proper  court  or  Judge,  after  service  of  a  notice  or  rule  upon  the 
witness,  and  no  or  insufficient  cause  against  it  shown,  may  fine 
the  witness  not  exceeding  twenty  dollars,  to  the  use  of  the  party 
for  whom  he  was  summoned,  and  may  also  proceed  by  attach- 
ment to  compel  him  to  attend  at  such  time  and  place  as  the  court 
or  Judge  may  deem  fit."" 

§489.     The  taking  of  the  deposition  by  or  before  the  officer. 

The  witness  ought  not  to  prepare  his  answers  in  advance  of 
his  examination,  but  he  ought  to  answer  the  questions  orally  and 

aware  of  their  existence,  or  lie  will  89  Hogg's  Eq  Prine.  612 ;  Bank  vs. 

be  held   to  have  waived  them.     A  Parsons,  42  W.  Va.  137,  145,  24  S. 

party  who  knows  of  an  objection  of  E.  Rep.  554. 

this  kind,  which  may  be  obviated  by  oo  2  Bart.  Ch.  Pr.   (2nd  Ed.)   792, 

the  opposing  party,  cannot  be  per-  citing  Code   (Va.),  sec.  3352;   Code 

mitted  to  lie  by,  and  present  it  at  a  (W.  Va.)  Ch.  130,  sec.  25. 

time  when   it   cannot  be   remedied.  oi  Thus,  Virginia,  if  the  ofScer  be 

The  plaintiff  might  have  caused  the  acting  in  that  State,  or  West  Vir- 

deposition   to   be  taken   before    one  ginia,  if  the  officer  be  acting  in  the 

who  had  always  stood  indifferent  in  latter  State. 

the  case;  no  objection  being  made,  022  Bart.  Ch.  Pr.    (2nd  Ed.)   792. 

he  had  reason  to  believe  that  the  de-  93  Code  (W.  Va.)  Ch.  130,  sec.  27; 

fendant  was  satisfied  of  the  irapar-  Code  (Va.)  1887,  Ch.  164,  sec.  3354. 

tiality  of  the  magistrate."    Idem. 
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from  memory  as  they  are  propounded  to  him.**  But  parties  or 
their  counsel  may,  prior  to  the  examination  of  the  witness,  di- 
rect his  attention  to  the  facts  in  regard  to  which  he  is  to  be 
examined,  and  the  witness  may  refresh  his  memory  in  regard 
to  such  facts  by  examining  books  and  papers,  and  make  memo- 
randa from  them,  especially  as  to  dates  and  amounts,  and  use 
such  memoranda,  for  the  purpose  only  of  refreshing  his  memory, 
at  the  time  of  giving  his  evidence.'^  If  the  witness  is  examined 
upon  interrogatories,  he  can  only  be  examined  as  to  the  inter- 
rogatories propounded,'®  and  if  the  witness  does  not  understand 
the  English  language,  his  deposition  may  be  taken  through  the 
medium  of  an  interpreter ; "''  but  it  is  no  ground  of  objection 
that  the  answers  of  the  witness  are  given  in  a  foreign  lan- 
guage,®^ but  they  must  be  afterwards  translated  into  English  by 
a  person  appointed  by  an  order  of  court,  who  must  be  sworn  to 
the  truth  of  his  translation.®*  It  is  usual  in  practice  for 
the  officer  before  whom  the  witness  is  examined  to  write  out 
the  deposition,""  which  may  be  done  on  a  typewriter,^"^  but 
inasmuch  as  all  that  can  be  demanded  is  the  real  testimony 


6*Fant  vs.  Miller,  17  Gratt.  187.  osidem,    582;    Cavasos    vs.    Gon- 

85  Fant  vs.  Miller,  supra.  zales,  33  Tex.  133. 

"The  memoranda  themselves  are  99  2  Bart.  Ch.  Pr.   (2nd  Ed.)   804. 

not  evidence,  and,  a  fortiori,  what  "  The  translation,  after  the  truth 

he  says  of  their  contents  is  not,  un-  thereof   Has   been   sworn  to,   is   an- 

less  he  remembers  the  facts  after  his  nexed  to  the  depositions,  and  an  of- 

memory    is    refreshed.      The    books  flee  copy  made  of  it,  which  will  be 

and  papers  referred  to  may  be  evi-  permitted  to  be  read  at  the  hearing, 

dence,  and  if  so  and  it  be  desired  to  saving  all  just  exceptions,  when,  as 

use  them  they  must  be  produced,  or  is  usually  the  case,  the  order  so  di- 

secondary    evidence    given   of    their  rects.     The  order  for  the   appoint- 

contents    after    laying    the    proper  ment  of  a  translator  of  the  deposi- 

foundation     for     such     evidence."  tions,  and  for  leave  to  use  them  at 

Idem.  the  hearing,  is  obtained  by  motion, 

96  6  Enc.  PI.  and  Pr.  528,  citing  of  course,  or  by  petition  of  course." 
Maryland  Ins.  Co.  vs.  Bossiere,  9  1  Daniell,  Ch.  PI.  and  Pr.  (6th  Am. 
Gill,   and  J.    (Md.)    121;   Stagg  vs.  Ed.)  919. 

Pomeroy,  3  La.  Ann.  16;  Marr  vs.  loo  i  Daniell,  Ch.  PI.  and  Pr.  (6th 

Wetzel,  3  Colo.  2 ;  Riggott  vs.  Hollo-  Am.  Ed. )   904-906. 

way,  1  Binn.  (Pa.)  436.  loi  Behrensmyer   vs.    Kreitz,    135 

97  Idem,  citing  Campau  vs.  Dewey,  111.  591,  26  N.  E.  Rep.  704 ;  2  Bart. 
S  Mich.  381;  Amory  vs.  Fellowes,  Ch.  Pr.  (2nd  Ed.)  788;  Ante,  see. 
5  Mass.  219.  478. 
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of  the  witness,  it  is  sufficient  if  lie  testimony  he  written 
by  a  disinterested  person/"^  and  it  may  be  written  by  the 
witness  himsexj..  ^^  It  is  laid  down  by  reputable  authority  ^^^ 
that  it  was  usual  in  Virginia  (until  the  introduction  of  the  use 
of  shorthand  and  typewriting  in  this  matter),  for  the  counsel 
propounding  the  question  to  write  it  out,  and  not  uncommonly 
the  answer  also,  and  if  this  was  done  in  the  presence  of  the  ad- 
verse party  or  his  counsel,  and  with  his  consent  or  without  his 
objection,  the  deposition  could  not  be  afterwards  objected  to  on 
that  ground.  This  may  still  be  done,  and  often  is  yet  done  in 
the  course  of  practice  in  the  Virginias.  The  deposition  may  be 
taken  in  narrative  form,^"^  or  by  questions  and  answers,^""  the 
latter  being  the  usual  method  in  modern  practice.  The  deposi- 
tion should  be  taken  in  the  presence  of  the  parties  to  the  suit  cr 
their  counsel,^"^  so  as  to  afford  an  opportunity  for  cross-examina- 
tion of  the  witnesses  if  desired.^"'  In  the  Virginias,  in  all  suits 
involving  the  sale,  lease  or  mortgage  of  the  real  estate  of  an  in- 
fant er  insane  person,  it  is  provided  by  statute,^"^  that  no  deposi- 
tion shall  be  read  in  the  suit  against  any  infant  or  insane  party, 
except  by  leave  of  the  court,  unless  taken  in  the  presence  of  the 
guardian  ud  litem,  or  upon  interrogatories  agreed  upon  by 
him.^^"  The  examination  of  the  witnesses  may  be  conducted  in 
public  or  in  private,  as  the  officer  may  determine.  ^^^  The  wit- 
ness, of  course,  should  be  sworn/^^  which  may  be  done  either  be- 

102  6  Ene.  PI.  and  Pr.  529,  citing  Code  (Va.)  1887,  Ch.  117,  see.  2619. 
Putnam  vs.  Larimore,  Wright  no  The  language  of  the  statute  is 
(Ohio)  747 ;  Crossgrove  vs.  Himmel-  that  "  no  deposition  shall  be  read  in 
rich,  54  Pa.  St.  203;  East  Tenn.,  the  suit  against  any  infant  or  in- 
etc,  R.  Co.  vs.  Arnold,  89  Tenn.  107;  sane  party,  except  by  leave  of  the 
Read  vs.  Randel,  2  Harr.  (Del.)  court,  unless  it  be  taken  in  the  pres- 
500.     See  ante,  sec.  487.  ence  of  the  guardian  ad  litem."    But 

103  Idem.  this  statute  is  construed  as  applica- 

104  2  Bart.  Ch.  Pr.  (2nd  Ed.)  787,  ble  only  to  suits  brought  to  sell, 
788.  lease  or  mortgage  the  real  estate  of 

105  2  Bart.  Ch.  Pr,  (2nd  Ed.)  787;  the  infant  or  insane  person.  Hurst 
1  Daniell,  Ch.  PI.  and  Pr.  (6th  Am.  vs.  Coe,  30  W.  Va.  158,  3  S.  E.  Rep. 
Ed.)   904.  564;   Moore  vs.  Triplett    (Va.),  23 

106  2  Bart.  Ch.  Pr.  (2nd  Ed.)  787.  S.  E.  Rep.  69. 

107  Fant  vs.  Miller,  17  Gratt.  187.  m  2  Bart.  Ch.  Pr.  (2nd  Ed.)  787. 
losFant  vs.  Miller,  supra.                      "2  6  Enc.  PI.  and  Pr.  532. 

109 Code  (W.  Va.)  Ch.  83,  sec.  45 
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fore  or  after  the  deposition  is  reduced  to  writing.^^'  And  while 
it  is  usual  and  proper  for  the  witness  to  sign  his  deposition/^* 
this  is  not  an  indispensable  prerequisite  to  its  admissibility  as 
evidence  in  the  cause.^^^ 

It  is  provided  by  statute  in  West  Virginia  that  if  a  person 
who  has  been  duly  summoned  to  attend  at  a  time  and  place  fixed 
upon  for  taking  his  testimony,  shall  attend  and  yet  refuse  to  be 
sworn  or  to  give  evidence,  or  to  produce  any  writing  or  document 
required,  he  may  by  order  of  the  court  whose  Clerk  issued  said 
summons,  or  of  the  person  before  whom  he  was  summoned  to 
attend,  be  committed  to  jail,  there  to  remain  until  he  shall,  in 
custody  of  the  jailer,  give  such  evidence  or  produce  such  writing 
or  document.^^^ 

§490.     The  caption  and  certificate  to  the  deposition. 

The  caption  is  the  heading  of  the  deposition,  in  which  it  ia 
usual  to  state  the  name  and  title  of  the  officer  by  whom  the  depo- 
sition is  taken,  the  time  and  place  of  taking  it,  the  party  in 
whose  behalf  it  is  to  be  read,  the  names  of  the  parties  to  the 
cause  in  which  it  is  to  be  used,  and  in  what  court  it  is  pending.^^^ 
After  the  caption  it  is  usual  to  note  the  names  of  the  parties  and 
their  counsel,  who  are  present  at  the  taking  of  the  deposition. 

A  deposition,  upon  its  completion,  cannot  be  used  until  it  ia 

113  Idem.  of  the  court  or  Judge  having  author- 
in  2  Bart.  Ch.  Pr.  (2nd  Ed.)  788.  ity  to  enforce  the  attendance  of  the 

115  Ante,  sec.  478^  note  2.  witness  under  the  preceding  section, 

116  Code  (W.  Va.)  Ch.  130,  sec.  on  a  special  report  of  the  fact  by  the 
28.  person  before  whom  such  refusal  oc- 

The  statute  in  Virginia  relating  curs,  be  committed  to  jail,  there  to 
to  the  matter  is  much  less  efficacious  remain  until  he  shall  in  custody  of 
and  practical  than  the  one  in  West  the  jailor  give  such  evidence  or  pro- 
Virginia.  The  following  is  the  Vir-  duee  such  writing  or  document, 
ginia  statute:  If  a  person  after  be-  Code  (Va.)  1887,  sec.  3355. 
ing  served  with  such  a  summons,  at-  ii7  Black's  Law  Diet.  172;  6  Enc. 
tend,  and  yet  refuse  to  be  sworn,  or  PI.  and  Pr.  537,  538 ;  Cales  vs.  Mi3- 
to  give  evidence,  or  to  produce  any  ler,  8  Gratt.  6;  Bartlett  vs.  McKip- 
writing  or  document  required,  he  ney,  28  Gratt.  750 ;  Griffin  vs.  IsbeU 
may.  by  order  of  the  court  whose  17  Ala.  184;  Weeks,  Law,  Dep.,  sec. 
clerk  issued  said  summons,  or  if  it  323;  2  Bart.  Ch.  Pr.  (2nd  Ed.)  800. 
was  not  issued  by  a  clerk,  by  order 
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properly  authenticated."*  That  is,  it  must  be  duly  certified 
and  returned/^"  The  certificate  is  usually  appended  to  the 
deposition,  is  an  essential  part  of  it,  and  must  be  made  by  the 
officer  who  took  the  deposition.^^"  Inasmuch  as  the  form  of  the 
certificate  is  not  prescribed  by  statute  in  the  Virginias,  it  should 
be  sufficient  to  show,  when  read  in  connection  with  the  caption 
and  other  parts  of  the  deposition,  the  official  character  of  the 
officer  taking  the  deposition,  by  what  authority  or  power  it  was 
taken,^^°*  the  cause  in  which  it  is  to  be  taken,  the  names  of  the 
parties  to  the  cause,  the  court  in  which  it  is  pending,  the  name 
or  names  of  the  witness  or  witnesses  whose  deposition  or  deposi- 
tions have  been  taken,'^^^  the  time  when  and  place  where  taken, 
that  the  witness  was  sworn,  and  a  statement  or  showing  that  the 
testimony  was  reduced  to  writing  by  the  officer  before  whom  the 
witness  was  examined,  or  that  the  deposition  was  properly  writ- 
ten out  in  the  presence  of  the  officer,  or  that  the  deposition  was 
read  over  to  the  witness  after  being  so  written/^^  If  the  deposi- 
tion be  taken  within  the  State,  to  be  read  there,  it  may  be  certi- 


118  Weeks,  Law,  Dep.,  sees.  329 
342;  Hobbs  vs.  Shumates,  11  Gratt. 
516;  Pollard  vs.  Lively,  2  Gratt. 
216. 

119  Idem. 

120  Code  (W.  Va.)  1899,  Ch.  130, 
sec.  33;  Code  (Va.)  ,1887,  Ch.  164, 
sec.  3366;  2  Bart.  Ch.  Pr.  (2nd  Ed.) 
787,  800,  801 ;  Shaw  vs.  McGregory, 
105  Mass.  96;  Dane  vs.  Mace,  37  N. 
H.  533;  Powers  vs.  Shepard,  21  N. 
H.  60. 

120*  This  is  not  indispensable  to  its 
validity,  Botts  vs.  Blunt,  1  Rand. 
255;  Unis  vs.  Charlton,  12  Gratt. 
484,  yet  it  is  advisable  to  insert  it. 

121  "VVhere  the  names  of  the  wit- 
nesses appear  at  the  head  of  the 
deposition,  and  the  notary  certifies 
that  "  the  foregoing  depositions  "  of 
witnesses  were  taken,  the  deposi- 
tions will  not  be  suppressed,  though 
the  caption  or  certificate  to  the 
deposition  do  not  contain  the  names 
of  the  witnesses.  Shepherd  vs.  Snod- 


grass,  47  W.  Va.  '79.  34  S.  E.  Rep. 
879. 

i22Steptoe  vs.  Read,  19  Gratt.  2; 
Cales  vs.  Miller,  8  Gratt.  6;  Bartley 
vs.  McKinney,  28  Gratt.  750;  Hunt- 
er vs.  Robinson,  5  W.  Va.  272; 
Hobbs  vs.  Shumate,  11  Gratt.  516; 
Pollard  vs.  Lively,  2  Gratt.  216; 
Adams  vs.  Graves,  18  Pick.  (Mass.) 
355;  Thompson  vs.  Clay,  60  Mich. 
627,  27  N.  W.  Rep.  699;  McCullis 
vs.  McCullis,  38  Vt.  136;  Knight  vs. 
Nichols,  34  Me.  208;  Spauldings  vs. 
Robbins,  42  Vt.  90;  Amick  vs.  Hol- 
man,  71  Mo.  445;  Prather  vs.  Prit- 
chard,  26  Ind.  65;  Young  vs.  Mack- 
all,  4  Md.  368 ;  Wilson  vs.  Smith,  5 
Yerg.  (Tenn.)  379;  Powers  vs. 
Shepard,  21  N.  H.  60;  Chapman  vs. 
Allen,  15  Tex.  282;  Cooper  vs.  Stin- 
son,  5  Minn.  201 ;  House  vs.  Elliott, 
6  Ohio  St.  497. 

A  deposition  need  not  be  certified 
when  taken  under  an  order  of  refer- 
ence, as  the  master's  statement  in 
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fied  under  the  hand  of  the  officer  without  seal  or  proof  of  his  sig- 
nature/^^ but  if  taken  out  of  the  State,  the  person  before  whom 
it  is  taken  must  certify  it  with  his  official  seal  annexed,  and  if 
he  have  none,  then  the  genuineness  of  his  signature  must  be 
authenticated  by  some  officer  of  the  State  or  country  under  his 
official  seal.^''^  After  the  deposition  has  been  properly  certified, 
it  is  the  duty  of  the  officer  to  return  it  to  the  Clerk  of  the  court, 
in  which  it  is  to  be  used.^^^  It  is  said  that  the  deposition  should 
be  returned  under  seal ;  ^^^  but  inasmuch  as  sealing,  as  under- 
stood at  common  law,  has  been  generally  dispensed  with  in  the 
United  States,^^'  it  is  sufficient  if  the  deposition  be  securely  en- 
closed, so  as  to  prevent  improper  inspection  and  unauthorized 
alteration  before  it  is  opened  by  the  Clerk  of  the  court  in  which 
it  is  to  be  used.^^^  Or  the  deposition  may  be  returned  open  by 
the  officer  who  took  it.^^" 


§491.     Filing  depositions. 

It  is  usual  and  proper  for  the  Clerk  of  the  court  in  which  the 
depositions  are  to  be  filed,  to  endorse  upon  them  the  time  when 
and  the  manner  in  which  they  were  received,  and  filed,  verifying 
such,  endorsement  with  his  official  signature ;  though  this  endorse- 
ment is  not  indispensable  to  the  use  and  validity  of  the  deposi- 
tions."' 


his  report  supplies  the  place  of  the  128  Brown  vs.  Southworth,  supra; 

certificate  usual  and  necessary  when  2  Bart.  Ch.  Pr,  (2nd  Ed.)  803. 

the  deposition  is  taken  under  other  127  Code    (W.  Va.)    1899,  Ch.   13, 

circumstances.     Smith  vs.  Profit,  82  sec.  15;  Code  (Va.)  1887,  Ch.  2,  sec. 

Va.  at  p.  846.  5,  cl.  12. 

123  2  Bart.  Ch.  Pr.  (2nd  Ed.),  cit-  1286  Enc.  PI  and  Pr.,  citing  Mor- 
ing.  Code  (Va.),  sec.  3360;  Code  gan  vs.  Jones,  44  Conn.  225;  Van 
(W.  Va.)  Ch.  130,  sec.  34.  (The  Sickle  vs.  Gibson,  40  Mich.  170; 
section  in  the  West  Virginia  Code  Ward  vs.  Ely,  1  Dev.  (N.  C.)  372; 
should  be  33  instead  of  34).  Nussear  vs.   Arnold,   13   S.   and   R. 

124  Mem.  (Pa.)   323. 

125  Brown  vs."  Southworth,  9  129  2  Bart.  Ch.  Pr.  803;  Givens  vs. 
Paige  (N.  Y.)  351,  4  Law.  Ed.  728;  Manns,  6  Munf.  191;  Hutson  vs. 
Kendall  vs.   Limberg,    69   111.   355;  Hutson,  3  Lea  (Tenn.)  354. 

Code  (Va.)  1887,  Ch.  164,  sec.  3366.  isoTurnbull  vs.  Clifton  Coal  Co., 

19  ^.  Va.  299. 
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§492.    Recital  in  the  decree  that  the  cause  was  heard  upon  depo- 
sitions. 

As  hereafter  shown/^^  the  general  rule  in  equity  practice  is 
that  a  cause  is  only  considered  as  heard  upon  the  papers  men- 
tioned in  the  decree,  but  this  is  not  an  inflexible  rule ;  so  that  if 
depositions  are  taken  and  filed  in  the  cause,  both  parties  being 
present  when  they  are  taken,  or  taken  upon  due  notice  to  the 
adverse  party,  and  the  decree  is  obviously  based  upon  them,  the 
omission  to  refer  to  the  depositions  in  the  decree  will  be  treated 
as  a  clerical  mistake,  and  the  cause  will  be  considered  as  heard 
upon  them.^'^  But  to  remove  all  question  or  doubt  as  to  wheth- 
er depositions  are  a  part  of  the  record  in  a  cause,  it  is  advisable 
to  have  it  appear  in  the  decree  that  the  cause  was  heard  upon 
them,  or  that  their  filing  be  noted  in  some  order  or  decree  en- 
tered in  the  cause.^^' 

§493.     At  what  stage  of  the  cause  a  deposition  may  be  taken. 

It  is  provided  by  statute  in  the  Virginias^  that  "  in  a  suit  in 
equity  a  deposition  may  be  read  if  returned  before  the  hearing 
of  the  cause,  although  after  an  interlocutory  decree,  if  it  be  as 
to  a  matter  not  thereby  adjudged,  and  be  returned  before  a  final 
decree."  ^^^  This  statute  has  long  been  in  force  in  the  State  of 
Virginia,^^^  and  in  West  Virginia  since  the  organization  of  the 
State,  and  its  meaning  has  been  made  the  subject  of  judicial  con- 

131  Post,  sec.  575.  pealed  from,  are  no  part  of  the  rec- 

132  Day  vs.  Hale^,  22   Gratt.  146 ;       ord  in  the  cause. 

Turnbull  vs.  Clifton  Coal  Co.,  19  W.  i33  Bloss  vs.  Hull,  supra;  Camden 

Va.  299.  vs.  Haymond,  9  W.  Va.  680;  Hill  vs. 

It  is  held  in  Bloss  vs.  Hull,  27  W.  Proctor,  10  W.  Va.  59 ;  Hilleary  vs. 

Va.  503,  that  depositions  copied  into  Thompson,  11  W.  Va.  113;  Park  vs. 

the    transcript   of   the   record   of   a  Petroleum,  25  W.  Va.   108;   Handy 

chancery  suit,  with  a  memorandum  vs.  Scott,  26  W.  Va.  710;  Nelson  vs. 

of  the  clerk  that  they  had  been  filed  Cornwell,  11  Gratt.  724. 

in  the  cause,  hut  not  recognized  nor  is*  Code   (W.  Va.)   1899,  Ch.  130, 

in  any  manner  referred  to  in  any  or-  sec.  35;  Code   (Va.)    1887,  Ch.  164, 

der  or  decree,  and  it  in  no  way  ap-  sec.   3362. 

pearing  that  they  were  read  on  the  135  Buster  vs.  Holland,  27  W.  Va. 

hearing  of  the  cause,  and  which  do  at  p.  537. 
not  tend  to  support  the  decree  ap- 
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struction  by  the  courts  of  both  States.^'''  The  statute  here  re- 
ferred to,  and  as  construed  by  the  courts,  evidently  permits  a 
deposition  to  be  read,  in  the  discretion  of  the  court  T;inder  all  the 
circumstances  of  the  case,  if  taken  and  returned  before  a  final 
decree,^^'  but  if  taken  after  an  interlocutory  decree,  it  cannot  be 
read  as  to  any  matter  adjudicated  by  such  interlocutory  de- 
cree,^^'  unless  as  the  foundation  for  a  motion  or  petition  to  re- 
hear the  cause/^^i  But  as  to  any  matter  not  so  adjudicated,  if 
properly  taken  and  returned,  it  may  be  read  upon  the  final  hear- 
ing in  the  sound  discretion  of  the  court,  but  not  as  a  matter  of 
right.^*"  Under  this  principle  an  interlocutory  decree  in 
chancery  deciding  a  question  of  fact  in  litigation,  pronounced 
in  the  progress  of  an  account,  upon  exceptions  to  a  report,  or 
instructions  to  a  commissioner,  as  to  the  propriety  of  items  of 
debit  or  credit,  is  not  such  a  final  decree,  as  precludes  a  party 
from  taking  new  evidence  touching  the  same  question  of  fact, 
without  having  obtained  a  review  or  rehearing  of  the  decree,  and 
without  showing  that  the  new  evidence  had  been  discovered  since 
the  decree/*^ 

§494.     At  what  stage  of  the  cause  a  deposition  may  be  taken — 
further  considered. 

As  the  time  when  a  deposition  may  be  taken  and  read  in  a 
cause  is  largely  dependent  upon  the  discretion  of  the  court,  no 
fixed  rule  can  be  announced,  so  that  as  illustrative  of  the  exer- 
cise of  the  court's  discretion  in  this  regard,  we  here  present  some 
adjudications.  Thus,  if  a  cause  has  been  referred  to  a  commis- 
sioner, and  ample  opportunity  has  been  afforded  to  both  parties 
to  introduce  their  witnesses,  and  the  commissioner  has  made  his 
report,  and  the  cause  is  ready  for  hearing,  a  deposition  after- 

136  Buster     vs.     Holland,     supra;      Buster  vs.  Holland,  supra. 
Richardson    vs.    Duble^     33    Gratt.  iso/dem. 

730;    Fisher   vs.   Dickinson,   84   Va.  "o  Buster     vs.     Holland,     supra; 

318,  4  8.  E.  Rep.  737;  Radford  vs.  Richardson  vs.  Duble,  supra;  Sum- 

Foulkes,   85  Va.  820,  8  S.  E.  Rep.  mers  vs.  Dame,  31  Gratt.  791 ;  Raw- 

817.  lings  vs.  Rawlings,  75  Va.  91. 

137  Idem.  "1  Dunbar      vs.      Woodcock,      10 

138  Richardson  vs.  Duble,  supra;  Leigh  628,  629. 
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wards  taken  as  to  a  controverted  matter  in  the  report  ought  gen- 
erally to  be  disregarded  by  the  court."^  So,  depositions  taken 
after  a  verdict  rendered  upon  an,  issue  out  of  chancery,  cannot, 
generally,  be  read  upon  the  final  hearing  of  the  cause.^*'  But 
depositions  taken  during  the  term  at  which  the  hearing  is  to  be 
had  are  admissible  in  evidence,  when  it  appears  that  there  has 
been  no  unreasonable  delay ;  that  they  contain  matter  decisive  of 
the  issue ;  that  the  opposing  counsel  was  present  and  cross-exam- 
ined the  witnesses ;  and  that  no  objection  was  made  thereto  until 
the  hearing/**  So,  where  pending  a  petition  for  the  rehearing 
of  an  interlocutory  decree,  defendants'  motion  for  a  continuance 
to  enable  them  to  procure  testimony  is  denied,  and  by  agreement 
the  cause  is  ordered  to  be  submitted  for  hearin,q;  and  decision  in 
vacation,  not  later  than  a  day  named,  defendants  may  take  depo- 
sitions until  the  day  for  hearing  is  fij^ed  by  further  agreement/*^ 
Under  the  statute  providing  that  a  deposition  in  a  suit  in  equity 
may  be  read  if  returned  before  the  hearing,  though  after  an  in- 
terlocutory decree,  if  it  refers  to  a  matter  not  adjudged  by  such 
interlocutory  decree,  as  well  as  under  the  general  rules  of  equity 
practice,  a  master  may,  in  his  discretion,  take  the  depositions  of 
witnesses,  though  he  has  once  closed  the  taking  of  testimony,  and 
made  up  the  draft  of  his  report,  the  case  being  a  complicated 
one,  in  which  it  is  impossible  to  know  definitely  what  testimony 
is  necessary  until  that  fact  is  developed  by  the  examination  of 
other  witnesses.^** 

§495.    Depositions  cannot  be  read  in  evidence  except  as  to  issues 
made  up  in  the  cause  when  taken. 

If  a  new  issue  be  introduced  into  a  cause  after  depositions 
have  been  taken,  such  depositions  cannot  properly  be  read  as  to 
such  new  matter."^     Thus,  where  a  charge  of  fraud  is  made  for 

1*2  Buster    vs.    Holland,    supra;  i*5  Radford   vs.   Foulkes,   85   Va. 

Richardson  vs.  Duble,  supra.  820,  8  S.  E.  Rep.  817. 

143  Nease  vs.  Capehart,  15  W.  Va.  us  Atwood   vs.    Shenandoah   Val. 

299.  R.  Co.,  85  Va.  966,  9  S.  E.  Rep.  748. 

1*4  Fisher  vs.  Dickinson  et  al.,  85  m  Goldsmith    vs.    Goldsmith,    46 

Va.  820,  4  S.  E.  Rep.  737.  W.  Va,  426,  33  S.  E.  Rep.  266. 
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the  first  time  in  an  amended  answer,  the  depositions  taken  when 
no  such  issue  of  fraud  had  been  raised,  cannot  be  read  in  sup- 
port of  such  amended  answer.^^"  But  this  rule  does  not  apply 
to  new  pleadings  bj  way  of  amendment,  introducing  no  new  and 
substantive  issues  into  the  cause.  ^*^ 

§496.    When  deposition  may  be  retaken  in  a  cause  without  the 
consent  of  the  court. 

It  is  provided  by  statute  in  Virginia  that  "  the  deposition  of 
a  witness  may  be  retaken  in  any  cause  without  the  consent  of 
the  court  first  obtained,  and  may  be  read,  if  the  court,  upon 
application,  in  the  exercise  of  a  sound  discretion,  would  have 
made  an  order  for  such  re-examination."  ^'°  This  statute  is, 
in  effect,  declaratory  of  the  rule  that  has  long  obtained  in  courts 
of  chancery;  ^^'^  for  tliough  it  has  been  repeatedly  stated  by  the 
courts  and  writers  on  equity  practice,  that  the  general  rule  is 
that  when  a  witness  has  once  given  his  evidence  he  cannot  be  re- 
examined without  an  order  of  court,  which  will  only  be  granted 
when  the  circumstances  of  the  case  and  justice  require  it,^°'' 
yet  when  a  deposition  has  been  excepted  to,  it  may  be  retaken  by 
the  party  desiring  to  use  it,  before  the  cause  is  heard,  without 
an  order  of  court  first  obtained  for  that  purpose,^''^  and  if  a  depo- 
sition be  not  excepted  to  it  may  be  retaken  and  read  at  the  hear- 
ing, in  the  discretion  of  the  court."*     The  rule  to  be  deduced 

The    court    holds    in    Edgell    vs.  Burke  vs.  Shaver,  92  Va.  352,  23  S. 

Smith,  50  W.  Va.  349,  40  S.  E.  Rep.  E.  Rep.  749 ;  Brooks  vs.  Wilcox,  1 1 

402  that   depositions   proving  mat-  Gratt.   411;    Hooper   vs.   Devaughn, 

ters   not   in   an   original   bill   when  43  W.  Va.  454,  27  S.  E.  Rep.  251 ; 

taken,    cannot   be   read    to    support  McKell  vs.  Collins  Colliery  Co.,  40 

substantive  matters  in  an  amended  W.    Va.    625,    33    S.    E.    Rep.    765 : 

bill  afterwards  filed;   and  a  decree  Feamster   vs.    Withrow,    9    W.    Va. 

based  on  such  amended  bill,  support-  296. 

ed  by  only  such  depositions  previ-  ^^^Idem;   2   Bart.    Ch.   Pr.    (2nd 

ously  taken,  is  erroneous.  Ed.)  805;  2  Daniell,  Ch.  Pr.  1150-6; 

1*8  Idem.  I  Beach  Mod.  Eq.  Pr.,  sec.  545. 

1*9  Hatcher  vs.  Crews,  78  Va.  460;  "3  Fox  vs.  Jones,   1  W.  Va.  205, 

Smith  vs.  Profltt,  82  Va.  832.  91    Am.    Dee.    383;     Feamster    vs. 

150  Code  (Va.)   1887,  Ch.  164,  sec.  Withrow,  9  W.  Va.  296. 

3364.  1"  McKell    vs.    Collins     Colliery 

161  Fant  vs.  Miller,  17  Gratt.  187;  Co.,  supra. 
Carter    vs.    Edmonds,    80    Va.    58; 
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from  the  authorities  is,  that  granting  leave  to  retake  a  deposi- 
tion, or  to  permit  it  to  be  read  at  the  hearing  when  taken  without 
leave  of  the  court,  is  a  matter  resting  in  the  sound  discretion  of 
the  court,  to  be  exercised  so  as  to  promote  the  ends  of  justice. ^^^ 


§497.     Exceptions  to  depositions. — ^How  taken. 

If  a  deposition  or  any  part  of  it  be  objectionable,  it  is  usual 
to  raise  the  objection  by  exceptions,  which  must  distinctly  desig- 
nate the  ground  or  grounds  of  objection,'^^*  which  may  be  done 
by  an  indorsement  on  the  deposition  itself,  or  specifically  en- 
tered on  the  face  of  the  deposition  in  the  process  of  ^taking  it,  or 
written  on  a  separate  paper  and  filed  in  the  cause.^^'  A 
mere  general  exception  to  a  deposition  is  not  sufficient.^^*  Thus, 
a  deposition  was  objected  to  so  far  as  it  stated  the  mere  belief  of 
the  deponent  as  to  matters  spoken  of  by  him,  the  sayings  or  do- 
ings of  others  not  parties  to  the  suit,  and  the  understanding, 
reputation  or  tradition  of  the  neighborhood,  and  also  as  to 
answers  given  to  leading  questions.  Held,  that  these  objections 
were  too  general,  and  that  the  party  should  have  pointed  out  the 
exceptionable  passages,  and  moved  the  court  to  expunge  or  disre- 
gard them."" 


166  Idem;  Carter  vs.  Edmonds,  80  only  general,  and  must  be  called  to 

Va.   58;   Fant  vs.  Miller,  supra;   1  the  attention  of  the  Circuit  Court, 

Beach.  Mod.  Eq.  Pr.,  sees.  547-549;  else  they  will  not  be  considered  in 

Bogan  vs.  Hamilton,  90  Ala.  454,  8  this  court.     Objection  for  incompe- 

So.  Rep.  186;  Burke  vs.  Shaver,  92  tency  of  a  witness  may  be  made  for 

Va.  352,  23  S.  E.  Rep.  749;  Feam-  the  first  time  in  this  court.     Long 

ster   vs.    Withrow,    9    W.    Va.    296;  vs.  Ferine,  41  W.  Va.  314,  23  S.  E. 

Lawson  vs.  Zinn,  48  W.  Va.  312,  37  Rep.  611. 

S.  E.  Rep.  612.  157  Fant   vs.   Miller,    supra;   Hill 

156  Richardson  vs.  Donehoo,  16  W.  vs.  Proctor,  supra. 

Va.  685;  Fant  vs.  Miller,  17  Gratt.  issLong  vs.  Ferine,  supra;  Rich- 

187;  Hill  vs.  Proctor,  10  W.  Va.  78;  ardson  vs.  Donehoo,  supra;  Sulphur 

Long  vs.  Ferine,  41  W.  Va.  314,  23  Mines  Co.  vs.  Thompson,  93  Va.  293, 

S.  E.  Rep.  611;  Leonard  vs.  Smith,  25  S.  E.  Rep.  232. 

34  W.  Va.  448,  12  S.  E.  Rep.  481.  iso  Harriman  vs.  Brown,  8  Leigh 

Exceptions  to  depositions,  except  697;   Dillard  vs.  Collins,  25  Gratt. 

for  incompetency,  must  specify  the  343. 
grounds   of    exception,    and   not   be 
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§498.     How  exceptions  to  deposition  passed  on. 

When  exceptions  are  properly  taken  to  the  reading  of  a  depo- 
sition, or  any  part  of  it,  they  must  be  brought  to  the  attention 
of  the  court  at  or  before  the  hearing  of  the  cause,  unless  the  ob- 
jection go  to  the  competency  of  the  witness, '^*'°  and  unless  so 
brought  to  the  attention  of  the  court  as  shown  by  some  order  or 
decree  in  the  cause,  or  in  some  manner  passed  upon  by  the 
court,  the  exceptions  will  be  treated  as  waived,  and  will  not  be 
considered  by  an  Appellate  Court.^'^  But  where  the  exception 
relates  to  the  competency  of  the  witness  to  testify,  whether  such 
exception  was  passed  upon  at  the  hearing  of  the  cause  or  not,  it 
may  be  considered  by  the  Appellate  Court.  ^°^ 

§499.    Exceptions  to  a  deposition  because  of  the  incompetency  of 
the  witness. 

In  West  Virginia,  if  exceptions  are  taken  to  a  deposition  be- 
cause of  the  incompetency  of  the  witness  to  testify  in  the  cause, 
they  will  not  be  treated  as  waived  in  an  Appellate  Court,  though 
not  brought  to  the  attention  of  or  passed  upon  by  the  court 
below,  but  will  be  examined  for  the  first  time  on  appeal,^"^  and 
this,  too,  even  if  no  exceptions  were  taken  to  the  deposition  in 
the  court  that  rendered  the  decree.^**  But  in  Virginia  it  is  now 
settled  that  objections  to  depositions  because  of  the  incompe- 
tency of  witnesses  must  first  be  made  in  the  court  below,  or  they 
will  be  treated  on  appeal  as  waived."^ 

§500.     How  incompetency  of  evidence  may  be  waived. 

If  the  deposition  of  an  incompetent  witness  is  sought  to  be 
taken,  and  he  is  examined  and  cross-examined  at  length,  without 

160  Stratham     vs.     Ferguson,     25  i63  Vanscoy    vs.    Stinchcomb,    su- 

Gratt.  38;  Vanscoy  vs.  Stinchcomb,  pra;  Long  vs.  Ferine,  41  W.  Va.  314, 

29  W.  Va.  271,  11  S.  E.  Rep.  at  p.  23  S.  E.  Rep.  611. 

930;  Taylor  vs.  McDonald,  Va.  lei/dem;  Long  vs.  Ferine,  supra; 

,  41  S.  E.  Rep.  946.  Rose  vs.  Brown,  11  W.  Va.  122. 

i«i  Stratham  vs.  Ferguson,  supra;  i^s  Simmons     vs.      Simmons,     33 

Vanscoy  vs.  Stinchcomb,  supra.  Gratt.  460;   McVeigh  vs.   Chamber- 

162  Taylor  vs.  McDonald,  supra.  lain,  94  Va.  78,  26  S.  E.  Rep.  395. 
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objection  being  made  to  his  competency,  objection  on  the  ground 
of  his  competency  is  thereby  waived  and  cannot  afterwards  be 
raised/^"  Objection  to  the  competency  of  a  witness  ought 
strictly  to' be  made  before  his  examination,  in  chief /°'  though  an 
objection  on  this  ground  is  not  necessarily  waived  if  not  made 
until  after  his  examination  in  chief/"*  if  made  before  cross-ex- 
amination.^^^  If,  after  an  exception  has  been  taken  to  the  com- 
petency of  a  witness,  the  party  excepting  cross-examine  him  as 
to  matter  not  brought  out  on  the  examination  in  chief  against 
the  objection  of  the  party  calling  him,  the  exceptor  thereby 
waives  his  exception  to  the  competency  of  the  witness,  and  thus 
makes  him  his  own  witness.^'^"  But  if  an  incompetent  witness 
is  examined  and  the  opposite  party  excepts  to  his  deposition,  and 
after  so  excepting  to  the  deposition,  cross-examines  the  witness 
as  to  the  matters  deposed  to  by  him,  in  chief,  the  adverse  party 


leeHord  vs.  Colbert,  28  Gratt. 
49;  Nelson  vs.  Bowman,  29  Gratt. 
732;  Pillow  vs.  Improvement  Co.,  92 
Va.  144,  23  S.  E.  Rep.  32,  53  Am. 
St.  Kep.  804;  Weeks,  Law  Dep.,  sec. 
372. 

i6f  Pillow  vs.  Improvement  Co., 
supra. 

168  Hill  vs.  Postley,  90  Va.  200,  17 
8.  E.  Eep.  946. 

Speaking  of  the  time  when  an  ob- 
jection to  the  competency  of  a  wit- 
ness should  be  made,  Lewis,  P.,  in 
Hill  vs.  Postley,  says :  "  It  is  true 
no  objection  to  Hill's  competency  as 
SI  witness  was  taken  before  his  ex- 
amination in  chief;  but  objection 
was  taken  before  the  cross-examina- 
tion was  commenced,  and  there  is 
nothing  to  warrant  the  inference 
that  the  objection  was  delayed  for 
the  purpose  of  obtaining  any  unfair 
advantage.  In  Herd's  Adm'r  vs. 
Colbert,  28  Gratt.  49,  it  was  held 
that  an  objection  to  the  competency 
of  a  witness  after  he  had  been  cross- 
examined  at  length  upon  all  the  is- 


sues involved  came  too  late;  but  it 
has  never  been  decided  in  this  State 
that  objection  to  the  competency  of 
a  witness  is  necessarily  waived,  un- 
less made  before  the  examination  in 
chief.  On  the  contrary,  in  Warwick 
vs.  Warwick,  31  Gratt.  70,  there 
was  no  objection  until  after  the  ex- 
amination in  chief  had  commenced, 
and  it  was  held  that  this  was  not  a 
waiver  of  the  right  to  object.  The 
general  rule  undoubtedly  is  that  ob- 
jection to  the  competency  of  a  wit- 
ness ought  to  be  taken  before  the 
witness  is  examined  in  chief;  but 
the  rule  is  not  inflexible.  Each  case 
must  be  determined  on  its  own  cir- 
cumstances, and,  if  there  was  no 
waiver  in  Warwick  vs.  Warwick, 
there  are  no  circumstances  requiring 
a  different  ruling  in  the  present 
case." 

100  Pillow  vs.  Improvement  Co., 
supra;  Spenee  vs.  Repass,  94  Va. 
716,  27  S.  E.  Rep.  583. 

170  Miller  vs.  Miller,  92  Va.  510, 
23  S.  S.  Rep.  891. 
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does  not  thereby  waive  the  incompetency  of  the  witness,  but  the 
deposition  will  be  excluded,  so  far  as  the  same  is  incompetent.^^^ 

§501.     All  objections  to  evidence  are  waived  but  that  excepted  to. 

In  excepting  to  depositions  it  is  important  that  all  exception- 
able parts  be  embodied  in  the  specific  objections  to  be  urged 
against  the  depositions,  as  the  specification  of  one  or  more 
grounds  of  objection  will  be  treated  as  a  waiver  of  all  other  ob- 
jectionable matter  relating  to  or  contained  in  the  depositions.^^'' 

In  West  Virginia  every  objectionable  matter  not  excepted  to 
is  waived  except  the  competency  of  evidence.^'' 

§502.     Objections  to  leading  and  other  improper  questions  and 
the  answers  thereto. 

Where  a  leading  question  has  been  asked  a  witness  it  should 
be  objected  to  at  the  time,  if  the  adverse  party  or  his  counsel  be 
present,^"*  and  the  deposition  for  that  cause  should  be  excepted 
to  within  a  reasonable  time  after  its  return,^''  and  the  objection 
brought  to  the  attention  of  the  court  before  the  hearing  of  the 
cause,  by  motion  or  petition  based  upon  the  exceptions  made  to 
the  deposition,  and  if  the  objection  be  well  founded,  that  part  of 

171  Calwell  vs.  Prindle,  11  W.  Va.  "  A  leading  interrogatory  in  a  depo- 
307,  8.  sition,  taken  when  both  parties  are 

172  Wanren  vs.  Warren,  93  Va.  73,  present,  must  be  objected  to  at  the 
24  S.  E.  Rep.  913;  Potts  vs.  Cole-  time  it  is  put;  otherwise  any  objee- 
man,  86  Ala.  94^  5  So.  Kep.  780;  tion  thereto  will  be  regarded  as 
Long  vs.  Ferine,  41  W.  Va.  314,  23  waived." 

S.  E.  Eep.  611.  The  learned  author  cites  the  fol- 

When   particular  grounds   of  ex-  lowing  cases  in  support  of  this  prin- 

ception  to  a  deposition  are  specified  ciple:     Whipple  vs.  Stevens,  22  N. 

in   written   exceptions   filed   in   the  H.,  219;  Whicher  vs.  Whicher,  11  N. 

Circuit  Court,  other  grounds  cannot  H.  356;  Woodman  vs.  Coolbroth,    7 

be  made  for  the  first  time  in  the  Ap-  Greene,    181;    Sheeler   vs.    Speer,    3 

pellate   Court,   except   for   incompe-  Binn.  100,  130;  Anon.  2  Pick.  165; 

tency.     Long  vs.  Ferine,  41  W.  Va.  Towns     vs.     Alford,     2     Ala.     378; 

314,  23  S.  E.  Rep.  611.  Strickler  vs.  Todd,  10  Serg.  and  R. 

173  Idem.  63 ;  Memphis,  etc.,  vs.  Bibb,  37  Ala. 
iT+McCandlish  vs.  Edloe,  3  Gratt.  699;  Kyle  vs.  Bostick,  10  Ala.  589; 

333;  Leonard  vs.  Smith,  supra.  Sayre  vs.  Durwood,  35  Ala.  251. 

Mr.  Weeks,  in  his  treatise  on  the  its  Idem. 

Law  of  Depositions,  sec.  402,  says: 
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the  deposition  containing  the  leading  questions  and  answers 
made  in  response  to  them  will  be  suppressed.^'"  The  same  rule 
applies  to  other  improper  questions,  and  answers  made  to 
them.^"  The  object  of  bringing  matters  of  this  sort  to  the  at- 
tention of  the  court  in  advance  of  the  hearing,  is  to  afford  the 
party  an  opportunity,  in  a  proper  case,  to  .take  the  evidence  over, 
or  to  remove  the  objection  by  proof.^^' 


§503.     The  suppression  of  a  deposition. 

When  for  any  sufficient  cause  a  deposition  is  adjudged  to  be 
incompetent  or  improper  to  be  used  as  evidence  in  the  suit,  it  is 
said  to  be  "  suppressed,"  and  it  is  then  treated  as  if  it  had  not 
been  taken ;  ""  but  it  may  be  suppressed  in  part  and  its  suf- 
ficiency upheld  in  part.^^"  It  is  the  better  practice  to  require 
a  motion  to  suppress  to  be  made  in  advance  of  a  hearing,  so  that 


176  Idem. 

177  Idem. 

178  Leonard  vs.   Smith,  supra. 

We  here  append  the  timely  obser- 
vations of  Holt,  J.,  made  in  the 
course  of  his  opinion '  delivered  in 
Leonard  vs.  Smith,  as  to  exceptions 
to  depositions,  and  the  action  of  the 
court  in  reference  thereto :  "  We  all 
know  what  an  amount  of  evidence, 
seemingly  unimportant  at  the  hear- 
ing, will  somehow  creep  into  depo- 
sitions. In  dealing  with  it,  practi- 
cal convenience,  and  the  despatch  of 
business,  require  that  the  Circuit 
Court  should  have  a  very  large  dis- 
cretion. To  require  the  court  be- 
low, in  all  cases,  to  take  exceptions 
up,  and  deal  with  them  formally 
and  expressly,  one  by  one,  before  the 
hearing,  would  be  an  intolerable 
burden.  In  contested  chancery  caus- 
es, in  which  a  large  mass  of  deposi- 
tions have  been  taken,  we  encounter 
exceptions  taken  on  some  ground, 
at  every  page  or  two  on  matters, 
and  of  a  purport,  not  consti- 
tuting the  weight  of  a  feather  for  or 
against   the   conclusion   reached    at 


the  hearing.  In  certain  proper  cas- 
es, which  the  court  readily  under- 
stands when  brought  to  its  atten- 
tion, it  passes  upon  the  exception  ex- 
pressly, and  in  advance.  But  as  a 
general  rule,  it  disposes  of  very 
many  of  them  silently,  and  indirect- 
ly at  the  hearing.  Then,  if  the  Ap- 
pellate Court  should  find  a  deposi- 
tion with  timely  exceptions,  yet  nec- 
essary to  justify  the  decree,  it  sus- 
tains the  exceptions,  and  reverses 
the  decree.  Here,  the  ground  of  ex- 
ceptions was,  in  the  main,  that  cer- 
tain questions  and  answers  were,  as 
to  matters  not  then,  after  amend- 
ment of  cross-bill,  in  issue,  and 
therefore  impertinent  and  immater- 
ial. They  were,  in  the  discretion  of 
the  court,  properly  left  to  be  passed 
on  at  the  hearing,  and  in  thus  pass- 
ing on  them  inferentially,  and  upon 
the  question  of  competency  on  an- 
other point,  the  exceptant  receives 
no  harm." 

See  also  Weeks,  Law  Dep.,  sec. 
374. 

17(1  Weeks,  Law.  Dep.,  see.  .365. 

180  Idem. 
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the  adverse  party  will  not  be  taken  by  surprise.^'^  A  motion  to 
suppress  is  the  recognized  mode  of  bringing  before  the  court  a 
party's  objections  to  a  deposition  or  a  part  of  it,  and  should  be 
based  upon  specific  and  definite  grounds.^'^  Suppression  is 
really  the  judgment  of  the  court  in  sustaining  exceptions  in- 
dorsed to  a  deposition.  The  grounds  for  suppression  are  varied 
and  numerous/*^  and  while  not  pretending  to  enumerate  all,  the 
following  are  some  of  them :  A  deposition  taken  on  interroga- 
tories without  notice;  a  deposition  containing  only  hearsay  evi- 
dence ;  a  deposition  taken  under  circumstances  which  prevent  a 
cross-examination  by  the  adverse  party ;  a  deposition  containing 
important  and  material  questions  which  the  witness,  a  defendant 
to  the  suit,  refuses  to  answer ;  ^^*  a  deposition  taken  on  Sunday 
under  a  notice  to  take  the  same  on  such  day ;  a  deposition  writ- 
ten by  an  attorney  in  the  cause.^*° 

When  the  Circuit  Court  improperly  excludes  evidence  upon 
exceptions  taken  to  its  competency  before  passing  upon  the 
merits  of  the  case,  and  then  renders  a  decision  contrary  to  the 
way  in  which  it  might  have  decided,  had  such  evidence  not  been 
excluded,  an  Appellate  Court  will  reverse  the  decree  for  the 
error  alone  arising  from  such  improper  exclusion  of  evidence.  ^^^ 

181  Idem.  swer  a  question  which  is  not  perti- 

182 /(Jem,  sec.  370.   ^  nent  to  the  issue;  nor  when  the  an- 

183  Tdem,  sees.  367-379,  389-417.  swer,  if  made,  could  not  have  affect- 

184  A  deposition  will  not  be  sup-  ed  the  result  of  the  case.  The  refus- 
pressed  on  motion  on  account  of  the  al  of  a  witness,  whose  deposition  is 
failure  of  the  witness  to  answer  a  being  taken,  to  answer  certain  ques- 
cross-interrogatory  in  the  appropri-  tions  put  to  him,  is  not  ground  for 
ate  place,  when  other  portions  of  the  suppressing  such  deposition,  where 
deposition  contain  a  substantial  the  witness  subsequently,  in  his 
answer  to  the  question;  nor  on  ac-  deposition,  answered  all  of  such 
count  of  the  want  of  fulness  of  the  questions  as  were  material.  Weeks, 
answers,  when  they  are  substantial-  Law,  Dep.  440. 

ly    responsive    and    sufficient,    and  iss  gee  reference  under  note  182. 

there  is  nothing  in  the  deposition  to  See  also  Bowyer  vs.  Knapp,  15  W. 

justify  the  conclusion  that  the  wit-  Va.  277;  6  Enc.  PI.  and  Pr.  573-578. 

ness  was  seeking  to  evade  a  disclos-  ise  Farmers'   Bank  vs.   Gould,  42 

ure  of  facts  within  his  knowledge;  W.  Va.  132,  24  S.  E.  Rep.  547. 
nor  on  account  of  the  failure  to  an- 
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§504.    Who  may  take  advantage  of  defects  and  irregularitiei  re- 
lating to  depositions. 

One  party  cannot  object  to  the  reading  of  a  deposition  on 
the  ground  that  notice  has  not  been  served  on  another  party  to 
the  suit.^^^  Nor  can  a  party  object  to  questions  and  answers 
that  tend  to  support  his  theory  and  contentions  in  the  cause."* 

§505.    Lost  deposition. 

If  a  deposition  be  lost,  upon  proof  that  it  v^as  duly  taken  and 
filed,  a  copy  duly  transcribed  may  be  used  as  secondary  evidence 
of  its  contents.^*^  It  is  said  that  the  law  of  evidence  that  the 
contents  of  written  instruments  lost  or  destroyed  may  be  proved 
by  competent  evidence  applies  as  well  to  depositions  as  to  other 
documents.^'" 

§506.     Who  may  read  a  deposition. 

When  a  deposition  has  been  filed,  if  not  read  on  the  trial  by 
the  party  taking  it,  it  may  be  read  by  the  other  party.^°^  This 
is  the  general  rule  without  reference  to  statutory  regulations.  ^^^ 
But  it  will  be  treated  as  the  evidence  of  the  party  who  offers  it 
in  evidence,  without  reference  to  the  fact  that  it  was  taken  by 
another  party.^"^  And  if  a  party  offers  in  evidence  a  deposi- 
tion taken  and  filed  by  his  adversary,  he  must  read  the  whole  of 
it,  and  not  only  such  parts  as  suit  him.^"* 

When  a  party  has  taken  testimony  in  the  form  of  depositions 

187  Silverman  vs.  Greaser,  27  W.  isa  Stewart  vs.  Hood,  10  Ala.  600; 
Va.  550;  Bowyer  vs.  Knapp,  15  W.  Forbes  vs.  Snyder,  9  111.  374;  Brown 
Va.  278 ;  Carpenter  vs.  •  Dame,  10  vs.  Ryan,  65  Iowa  374,  21  N.  W. 
Ind.  125.  Rep.    684;    Converse   vs.    Myer,    14 

188  Lurgenfelser  vs.  Simon,  49  Neb.  190,  15  N.  W.  Rep.  340; 
Ind.  82.  Echols  vs.  Staunton,  3  W.  Va.  574. 

i89Gilmore    vs.    Butts,    61    Kan.  issMcArdle  vs.   Bullock,   45   Ga. 

315,  59  Pac.  Rep.  645,  citing  nvuner-  89;  Brandon  vs.  Mullenix,  11  Heisk. 

oua  eases.  (Tenn.)    446;    Strudwick  vs.   Brod- 

180  6  Enc.  PI.  and  Pr.  583.  nax,  83  N.  C.  401. 

181  Code  (W.  Va.)  1899,  Ch.  130,  184  6  Enc.  PI.  and  Pr.  586. 
sec.  37;  Code  (Va.)  1887,  Ch.  164, 

sec.  3367. 
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and  filed  them  in  the  cause,  or  taken  and  filed  an  affidavit  or 
affidavixb  therein,  he  cannot  afterwards  suppress  them,  but  they 
must  be  retained  as  a  part  of  the  record,  to  be  used  by  any  party 
to  the  suit."° 

§507.     When  deposition  taken  in  one  suit  may  be  used  in  another. 

The  rule  is  well  settled  that  depositions  taken  in  one  suit 
cannot  be  used  as  original,  affirmative  or  substantive  evidence 
in  another  suit,  unless  the  parties  are  the  same  or  are  in  privity 
with  each  other,  and  the  subject  matter  involved  is  also  the 
same.^'*  But  whether  the  parties  are  the  same  or  not,  a  deposi- 
tion taken  in  one  suit  may  be  used  as  evidence  of  an  admission, 
or  to  contradict  or  impeach  a  witness,  the  proper  ground  being 
first  laid  for  the  purpose.  ^^^  And  when  a  deposition  is  taken  in 
one  suit  it  may  be  read  in  another  in  which  the  parties  and  the 
subject  matter  are  the  same,  if  the  party  against  whom  it  is  of- 
fered to  be  read,  had  an  opportunity  to  cross-examine  the  wit- 
ness."^ 

It  is  provided  by  statute  in  Virginia  that  "  where  there  are 
pending  in  the  same  court  several  actions  or  suits  between  the 
same  parties,  depending  upon  the  same  facts,  or  involving  the 
same  matter  of  controversy,  in  whole  or  in  part,  a  deposition 
taken  in  one  of  said  actions  or  suits,  upon  a  joint  notice  to  the 
same  party  or  parties,  may  be  read  in  all,  so  far  as  it  is  applica- 
ble and  relevant  to  the  issue."  ^'° 

185  McMahon      vs.      Spangler,     4  198  Pratt  vs.  Kendig,  128  111.  293, 

Rand.  51.  21  N.  E.  Eep.  495;  Searle  vs.  Rich- 

196  Cookson  vs.  Richardson,  69  111.  ardson,  67  Iowa  170,  25  N.  W.  Rep. 
137;  Bartelott  vs.  International  113;  Woolenslagle  vs.  Runals,  76 
Bank,  119  111.  260.  9  N.  E.  Rep.  at  Mich.  5^5,  43  N.  W.  Rep.  454;  Wade 
p.  900;  Southern  White  Lead  Co.  vs.  King,  19  111.  301;  Stewart  vs. 
vs.  Haas,  73  Iowa,  399,  33  N.  W.  Register,  108  N.  C.  588,  13  S.  B. 
Rep.  657 ;  Hatcher  vs.  Crews,  78  W.  Rep.  234. 

Va.  460.  iMCode  (Va.)   1887,  Ch.  164,  sec. 

197  Bartelott     vs.       International       3362. 
Bank,  mpra;  Hatcher  vs.  Crews,  su- 
pra. 
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CHAPTER  XXL 

EVIDENCE. 

Sec.  508.    The  nature  and  character  of  evidence  used  in  a  court  of  equity. 

Sec.  509.     Admissions  in  equity. 

Sec.  510.     Constructive  admissions  made  by  the  pleadings. —  Unanswered 
allegations  of  the  bill. 

Sec.  511.     Constructive  admissions  made  by  pleadings,  further  considered. 
—  Averments  in  the  answer,  when  and  when  not  admitted. 

Sec.  512.     Constructive  admissions  made  by  the  pleadings,  further  consid- 
ered.—  Certain  averments  to  be  denied  by  affidavit. 

Sec.  513.     Actual  admissions  on  the  record. —  Admissions  made  by  the  bill. 

Sec.  51 3o.     Actual  admissions  on  the  record  further  considered. —  Admis- 
sions made  by  the  answer. 

Sec.  514.     Actual  admissions  on  the  record,  further  considered. —  Admis- 
sions made  by  the  answer  further  considered. 

Sec.  515.     Actual  admissions  on  the  record  further  considered. —  Relieving 
from  improvident  admissions  made  in  an  answer. 

Sec.  516.     Reading  the  pleadings  at  the  hearing  of  the  cause  to  show  the 
admissions  made  therein. 

Sec.  517.     Reading  the  answer  of  a  co-defendant. 

Sec.  518.     Matters  judicially  noticed  need  not  be  proved. 

Sec.  519.     Matters  judicially  noticed. 

Sec.  520.     Matters  judicially  noticed,  further  considered. 

Sec.  521.     Matters  not  judicially  noticed. 

Sec.  522.     The  principle  underlying  the  doctrine  of  judicial  notice. 

Sec.  523.     The  competency  of  witnesses. 

Sec.  524.     When  an  interested  party,  or  party  to  the  suit,  cannot  testify 
as  a  witness  in  West  Virginia. 

Sec.  525.     When  an  interested  party,  or  party  to  the  suit,  cannot  testify 
as  a  witness  in  West  Virginia,  further  considered. 

Sec.  526.     When  an  interested  party,  or  a  party  to  the  suit,  cannot  testify 
as  a  witness  in  West  Virginia,  further  considered. 

Sec.  527.     What  is  a  personal  transaction  or   communication  with  a  de- 
ceased or  insane  person  within  the  meaning  of  the  law. 

See.  528.     When  a  party  incompetent  to  testify  as  a  witness  in  Virginia. 

Sec.  529.     When  a  party  incompetent  to  testify  as  a,  witness  in  Virginia, 
further  considered. 

Sec.  530.     When  a  party  incompetent  as  a  witness  in  Virginia  where  the 
contract  is  made  with  an  agent. 

Sec.  631.    At  what  stage  of  the  cause  the  competency  of  evidence  is  de- 
termined. 
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Sec.  532.  Husband  and  wife  as  witnesses  for  and  against  each  other  in 
Virginia. 

See.  533.  Husband  and  wife  as  witnesses  for  and  against  each  other  in 
West  Virginia. 

See.  534.     Competency  of  witnesses  further  considered. 

Sec.  535.     As  to  the  burden  of  proof  generally. 

Sec.  536.     The  burden  of  proof  generally  —  further  considered. 

Sec.  537.     Presumptions  of  law  and  fact,    i 

Sec.  538.     Presumptions  of  law  and  fact — further  considered. 

Sec.  539.  The  character  of  the  evidence  and  burden  of  proof  in  certain 
cases. —  In  matters  of  account. 

Sec.  540.     In  matters  of  divorce. 

Sec.  541.  The  character  of  the  evidence  and  burden  of  proof  in  matters  ol 
fraud. 

Sec.  541a.     In  the  matter  of  fraudulent  conveyances. 

Sec.  542.  In  the  matter  of  fraudulent  conveyances  —  further  considered. 
—  Badges  of  fraud. 

See.  543.     In  the  matters  of  judgments  and  decrees. 

Sec.  544.     In  matters  of  mistake. 

Sec.  545.     In  the  matter  of  the  contest  of  wills. 

Sec.  546.     In  the  matter  of  the  contest  of  wills  —  further  Qonsidered. 

Sec.  547.     In  the  matter  of  the  contest  of  wills  further  considered. 

Sec.  548.  Admissibility  of  parol  evidence  with  reference  to  written  in- 
struments in  certain  cases. 

Sec.  549.  Admissibility  of  parol  evidence  with  reference  to  written  in- 
struments in  certain  eases  further  considered. 

Sec.  550.     The  evidence  must  be  confined  to  the  matters  in  issue. 

Sec.  551.     The  proof  must  correspond  to  the  case  made  in  the  bill. 

§508.     The  nature  and  character  of  evidence  used  in  a  court  of 
equity. 

In  the  next  preceding  chapter  the  means  of  obtaining  the 
evidence  in  equity  has  been  considered,  so  that  we  are  now 
brought  to  a  notice  of  the  nature  and  character  of  the  evidence 
employed  by  the  court  in  determining  the  issues  raised  by  the 
pleadings.  Generally,  the  same  rules  of  evidence  obtain  and 
the  same  principles  apply  in  establishing  a  fact  in  a  court  of 
equity  as  in  a  court  of  law.^  Thus,  the  competency  of  witnesses 
is  determined  by  the  same  rules  in  equity  as  at  law.^     So,  the 

1  Merwin    Eq.    and    Eq.    PI.,    sec.  2  1  Beach  Mod.  Eq.  Pr.,  sec.  516, 

112;   Adams  Eq.    (8th  ed.)    362;   1  citing  Nash  vs.  Williams,  20  Wall. 

Beach     Mod.     Eq.     Pr.,     sec.     516;  226 ;  3  Greenleaf  on  Evidence   (15th 

Stevens    vs.    Cooper,    1    Johns.    Ch.  ed.),   sec.    313. 
425,   1   Law.   ed.   196;    Sands'   Suit 
in    Equity     (2d    ed.)     400. 
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cardinal  rule  that  the  burden  of  proof  rests  upon  the  party  who 
asserts  the  affirmative  is  common  to  courts  of  equity  as  to  courts 
of  law ;  ^  as  likewise  the  fundamental  maxim  that  no  proof  can  be 
received  in  support  of  any  matter  not  averred  in  the  pleadings/ 
and  that  the  substance  of  the  case  as  made  out  by  each  party 
must  be  proved.  ° 

There  are  two  apparent  exceptions  to  the  principles  an- 
nounced here.  The  first,  that  when  a  suit  is  brought  to  correct 
an  instrument  on  the  ground  that  by  accident,  mistake  or  fraud, 
it  was  not  written  as  the  parties  agreed  it  should  be,  so  that 
parol  evidence  may  be  received  to  show  what  the  agreement 
actually  was ; "  and  the  second,  that  to  a  bill  filed  for  the  specific 
performance  of  a  written  contract,  it  is  competent  to  show  in 
defense  by  parol  evidence,  that  the  instrument  does  not  contain 
the  real  agreement  of  the  parties.' 

§509.     Admissions  in  equity. 

Whatever  facts  or  circumstances  are  admitted  by  the  parties 
precludes  the  necessity  of  adducing  any  proof  of  them ;  ^  and  if 
evidence  is  gone  into  to  prove  what  is  thus  admitted,  the  costs 
of  taking  such  evidence  will  be  disallowed.'  But  to  dispense 
with  proof  in  such  cases,  the  admissions  must  have  been  those  of 
a  person  competent  to  make  them.*"  Thus,  "  admissions  by  an 
infant,  however  made,  whether  by  express  agreement,  or  his  an- 
swer as  defendant,  or  by  his  omission  as  plaintiff  to  reply  to  an 
answer,  are  unavailing,  and  the  facts  must  be  proved  by  evi- 
dence." " 

3  1  Daniell  Ch.  PI.  and  Pr.  (6th  7  Merwin  Eq.  and  Eq.  PI.,  sec. 
Am.   ed.)    836,   849,   note.  112;    Best  vs.   Stow,    2   Sandf.   Ch. 

4  Idem,  852,  853,  note  6;  Mill-  298,  7  Law.  ed.  601,  602,  and 
hiser  vs.  McKinley,  98  Va.  208,  35  notes. 

S.  E.  Rep.  446.  s  1  Daniell  Ch.   PI.  and  Pr.    (6th 

5  Idem,    860   and   notes.  Am.    ed.)     836;    Adams'    Eq.     (8th 
eMerwin    Eq.    and    Eq.    PI.,    sec.       ed.)    362. 

112;    Stevens  vs.   Cooper,   1   Johns.  ol  Daniell  Ch.  PI.  and  Pr.    (6th 

Ch.  425,  1  Law.  ed.  196,  and  cases  Am.   ed.)    836. 

cited  in  the  notes;  Hogg  Eq.  Princ,  lo  Adams  Eq.   (8th  ed.)   363. 

sec.    341,    and    the   numerous    cases  n  Adams  Eq.   (8th  ed.)   363, 

cited. 
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Admissions  are  of  two  general  kinds :  First,  those  upon  the 
record;  second,  those  resting  upon  agreement  between  the  par- 
ties.^^  The  former  are  subdivided  into  those  known  as  con- 
striictive,  dependent  upon  the  form  of  the  pleading  adopted,  and 
those  known  as  actual,  which  are  positively  contained  in  the 
pleading.^"  Formerly  the  usual  instance  of  a  constructive  ad- 
mission was  wbere  a  plea,  other  than  a  negative  one,  was  filed  to 
the  whole,  or  a  part  of  the  bill;  in  which  case  the  bill,  or  the 
part  of  it  which  is  pleaded  to,  so  far  as  it  is  not  controverted  by 
the  plea,  is  admitted  to  be  true.^*  But  in  several  States  ^^  in- 
cluding West  Virginia,  the  principle  of  constructive  admissions 
by  the  pleadings  has  been  greatly  extended,  as  we  shall  presently 
perceive. 

§510.     Constructive  admissions  made  by  the  pleadings. — ^Unan- 
swered allegations  of  the  bill. 

As  we  have  already  seen,^'  in  West  Virginia  every  material 
allegation  of  the  bill  not  denied  by  the  answer,  shall  for  the  pur- 
poses of  the  suit,  be  taken  as  true  and  no  proof  thereof  shall  be 
required.^^  That  is,  all  allegations  of  the  bill  not  denied  by  an 
answer  are  admitted  to  be  true.^^  So,  all  the  material  allega- 
tions of  an  answer  in  the  nature  of  a  cross-bill  setting  up  a  claim 
to  affirmative  relief,  as  we  have  seen,  ^^  in  the  same  State,  not 
denied  by  a  special  reply  in  writing  are  admitted  to  be  true,"" 
and  all  proof  is  dispensed  with  as  to  such  undenied  allegations.^* 
But  unanswered  allegations  of  a  bill  are  not  admitted  to  be  true 
as  to  infanis/^     In  Virginia,  as  to  unanswered  allegations  of 

12  1  Daniell  Gh.  PI.  and  Pr.  (6th  36;  Gardner  vs.  Landcraft,  6  W. 
Am.  ed.)  837;  Shipman  Eq.  PI.  130.  Va.    36. 

13  1  Daniell  Ch.  PI.  and  Pr.   (6tli  ^s Ante,  sec.  403. 
Am.  ed. )   837,  and  note  4 ;  Shipman  lo  Ante,   sec.   456. 

Eq.   PI.    130.  2oNewlon  vs.   Wade,   43   W.   Va. 

1*1  Daniell  Ch.  PI.  and  Pr.    (6th  283,   27   S.   E.   Rep.   244;   Wilt  vs. 

Am.   ed.)    837.  Huffman,  46  W.  Va.  473,  33  S.  E. 

15  McAllister  vs.  Clopton,  51  Miss.  Rep.    279. 
257;    Sanborn  vs.   Adair,   29   N.   J.  21  idem. 

Eq.    338.  22Laidley    vs.    Kline,    8    W.    Va. 

i«  Ante,   sec.  403.  218. 

"Code    (W.   Va.),   Ch.    125,    sec. 
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the  bill,  the  rule,  generally,  is  otherwise,^''^  and  the  facts  alleged 
in  the  bill  and  not  denied  by  an  answer  are  not  admitted  to  be 
t^-ue,"*  but  the  plaintiff  must  prove  them.^"  And  in  the  absence 
of  statute  or  rule  of  court,  this  is  the  practice  which  generally 
obtains  in  courts  of  equity ;  so  that  the  reason  for  the  principle 
heretofore  announced,^"  that  an  answer  should  go  to  the  entire 
bill  is  made  apparent,^'  and  if  the  answer  does  not  notice  some  of 
the  allegations  of  the  bill,  it  is  a  just  ground  of  exception  to  so 
much  of  the  answer  as  does  not  admit  or  deny  any  of  the 
averments  of  the  bill.^^  But  there  are  certain  cases,  as  we  have 
seen,^"  wherein  unanswered  allegations  of  the  bill  are  con- 
structively admitted  to  be  true,  even  in  the  absence  of  statute 
or  rule  of  court.^" 

s511.  Constructive  admissions  made  by  pleadings,  further  con- 
sidered.— Averments  in  the  answer,  when  and  when  not 
admitted. 

So  far  as  an  answer  is  treated  as  evidence,  has  in 'many 
respects,  alre2,dy  been  noticed.^"^  But  if  a  case  is  heard  only 
upon  bill  and  answer,  all  the  allegations  of  the  answer  are 
admitted  to  be  true,  on  the  ground  that  the  complainant  has  de- 
prived the  defendant  of  an  opportunity  to  prove  the  facts  alleged 

23  Ante,   sec.  403.  '«  Ante,  sec.  403. 

2*Zdewi.  27  1  Daniell  Ch.  PI.  and  Pr.    (6tti 

25  Clinch    River    Mineral    Co.    vs.  Am.  ed.)    720-722. 

Harrison,  91  Va.  122,  21  S.  E.  Rep.  28  Coleman    vs.     Lyne,     4     Rand. 

660;  Hardy  vs.  Heard,  15  Ark.  195;  456';    Richardson    vs.    Donehoo,    16 

Young  vs.   Grundy,   6   Cranch.    (U.  \\.  Va.  703;   Shipman  Eq.  PI.  96; 

S.)   751;  Cushman  vs.  Bonfield,  139  Cuyler  vs.  Bogert,  3  Paige  Ch.  186, 

111.  219,  28  N.  E.  Rep.  937;   Keig-  3  Law.  ed.   109;  Lube  Eq.  PL,  sec. 

ler  vs.  Savage  Mfg.  Co.,  12  Md.  431,  340. 

71     Am.    Dec.    600;     Brockway    vs.  ^s  Ante,  sec.  403. 

Capp,  3  Paige  Ch.  539,  3  Law.  ed.  so  In  addition  to  the  authorities 

266;    Cropper  vs.   Burton,   5   Leigh  cited  under   sec.  403,  vide  the  fol- 

426.     An  unanswered  allegation  in  lowing:      Page      vs.      Winston,      2 

the  bill  need  not  be  proved  by  the  Munf.    298;     Scott    vs.    Gibbon,    5 

amount    of    testimony    required    to  Munf.    86 ;    3    Greenlcaf  -  Ev.     ( 8th 

overcome    a.    sworn    responsive    an-  ed. ),  sec.  276;  6  Am.  and  Eng.  Dec 

Bwer,  but  it  must  be  shown  by  at  Eq.  107  note, 

least  a   preponderance   of   evidence.  3i  Ante,  sees.  438-448. 
Stackpole  vs.  Hancock,  40  Fla.  362, 
45  L.  R.  A.  814. 
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in  his  answer  by  failing  to  put  them  in  issue  by  replication ;  '^ 
though  the  answer  in  such  case  sets  up  and  relies  upon  affirma- 
tive matter  of  defense,  and  is  not  responsive  to  the  bill,''^  and 
although  the  answer  be  not  under  oath ;  ^*  but  if  a  replication 
has  been  filed  to  the  answer-,  or  depositions  have  been  taken, 
as  if  a  replication  had  been  filed,  allegations  of  an  answer  of, 
affirmative  matter  or  not  responsive  to  the  bill,  are  not  admitted 
to  be  true/^  and  such  affirmative  allegations  of  an  answer,  or 
those  not  responsive  to  the  bill,  must  be  established  by  independ- 
ent testimony  just  as  the  plaintiff  must  establish  the  allegations 
of  his  bill.'*  But  where  the  bill  calls  upon  a  defendant  to 
make  statements  or  disclosures  concerning  the  subject  matter  of 
the  bill,  allegations  of  the  answer  containing  such  statements 
or  disclosures,  though  affirmative  in  character,  are  prima  facie 
admitted  to  be  true,^'  and  will  be  taken  as  true  unless  disproved, 
so  far  as  such  statements  and  disclosures  relate  strictly  to  the 
matter  as  to  which  the  defendant  is  called  on  to  answer.'" 
Thus,  where  the  bill  calls  upon  a  personal  representative,  in  a 
suit  to  surcharge  and  falsify  his  accounts,  to  render  an  account 
of  all  his  actings  and  doings  as  such  personal  representative,  tht^ 
answer,  setting  out  a  minute  history  of  such  transactions  as  wero 
had  by  the  personal  representative,  though  affirmative  in  its 
allegations  of  defense,  must  be  admitted  to  be  prima  facie 
true.''     But  unless  the  matters  disclosed  are  called  for  by  the 

32Bierne  vs.  Ray,  37  W.  Va.  571,  3*  Reed   vs.   Cumberland   Mut.  "F. 

lb    S.    E.    Rep.    804;    Findlay    vs.  Ins.  Co..  36  N.  J.  Eq.  396. 
Smith,    6    Munf.    142;    Snyder    vs.  3=  Bierne    vs.    Ray,    supra;    For- 

Martin,  17  W.  Va.  276;  Forqueran  queran  vs.  Donnally,  supra;  Martin 

vs.   Donnally,   7   W.  Va.   114;    Coal  vs.  Rellehan,  3  W.  Va.  480;  Seim  vs. 

River  Nav.  Co.  vs.  Webb,  3  W.  Va.  O'Grady,    supra;    Bee   vs.    Burdett, 

438 ;  Copeland  vs.  McCue,  5  W.  Va.  23  W.  Va.  at  p.  747. 
264;    Clegett   vs.   Kittle,   6   W.   Va.  36  1  Bart.  Ch.  Pr.    (2d  ed.)    419; 

452;     Reynolds    vs.    Crawfordsville  Beckwith  vs.  Butler,  1  Wash.  286. 
Bank,    112    U.    S.    405;    Roach    vs.  37  Corbin  vs.  Mills,  19  Gratt.  466; 

Glos,  6  Am.  and  Eng.  Dec.  Eq.  108,  Jiorrison  vs.  Grubb,  23  Gratt.  342. 
note    27,    citing    a    long    array    of  ss  Corbin   vs.    Mills,    supra;    Bell 

eases.  vs.  Moon,  79  Va.  341 ;   Radford  vs. 

33  Wilt  vs.   Huffman,   46  W.  Va.  Fowlkes,  85  Va.  820,  8  S.  E.  Rep. 

473,  33  S.  E.  Rep.  279;  Bierne  vs.  at  p.   830. 

Ray,  supra;  Snyder  vs.  Martin,  su-  39  Corbin   vs.    Mills,    supra;    Bell 

pra;  Seim  vs.  O'Grady,  42  W.  Va.  vs.  Moon,  supra. 
77,  24  S.  E.  Rep.  994. 
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plaintiff  in  his  bill  gratuitous  averments  of  them  in  the  answer 
are  not  even  prima  facie  true.*"  Thus,  where  a  defendant  in 
his  answer  to  the  bill,  denies  that  a  deed  to  him  was  either 
voluntary  or  fraudulent,  but  claims  that  such  deed  is  based  upon 
a  valuable  consideration,  and  specifies  the  particulars  of  the 
consideration,  such  averments  of  the  answer  as  thus  details 
the  matter  of  consideration,  are  not  responsive  to  the  bill,  are 
affirmative  matters  of  defense,  and  must  be  proved/^ 

§512.    Constructive  admissions  made  by  the  pleadings,  farther 
considered. — Certain  averments  to  be  denied  by  affidavit. 

It  is  provided  by  statute  in  the  Virginias,*^  that  "  where  a 
bill,*'  declaration,  or  other  pleading  alleges  that  any  person 
made,  indorsed,  assigned,  or  accepted  any  writing,  no  proof  of 
the  fact  alleged  shall  be  required,  unless  an  affidavit  be  filed 
with  the  pleading  putting  it  in  issue,  denying  that  such  en- 
dorsement, assignment,  acceptance,  or  other  writing  was  made 
by  the  person  charged  therewith,  or  by  any  one  thereto  authoriz- 
ed by  him.**  This  is  a  broad  and  comprehensive  statute,  and 
when  any  of  the  acts  contemplated  by  the  statute  is  alleged  in 
any  pleading  to  have  been  done,  as  the  making  of  a  writing  for 
instance,  such  fact  is  admitted,  unless  the  denial  of  such  allega- 
tion is  accompanied  by  affidavit.*^  Thus,  where  the  bill  alleges 
the  drawing  of  an  order  by  one  of  the  defendants,  which  is 
filed  with  the  bill,*°  or  an  answer  avers  the  delivery  of  certain  re- 
ceipts which  are  filed  with  the  answer,*'  the  genuineness  of 
each  of  these  writings  is  admitted  in  the  absence  of  a  denial 
of  the  fact  by  affidavit,  and  no  proof  can  be  heard  for  the  purpose 

i"  King  vs.  Malone,  31  Gratt.  168,  from    the   statute   of  Virginia,   but 

169.  it   is   practically   the   same   as   th» 

*i  King  vs.  Malone,  supra.  one    contained    in    the    West    Vir- 

42  Code   (Va.),  1887,  Ch.  159,  sec.  ginia  Code. 

3279;    Code    (W.    Va.),    1899,    Ch.  « Eobinson  vs.  Dlx,  supra;  James 

125,  sec.  40.  Eiver  &   K.   Co.   vs.   Littlejohn,    IS 

43  The  word  "  bill  "  is  not  used  in      Gratt.  53. 

the  West  Virginia  statute,  but  the  *e  James  River  &  K.  Co.  vs.  Lit- 

statute  applies  in  equity,  as  well  as  tlejohn,  supra. 

at   law.     Robinson   vs.   Dix,    18   W.  *''  Maxwell   vs.   Burbridge,   44 

Va.   at   p.   542.  Va.  248,  28  S.  E.  Rep.  702* 
**  The   quotation    in   the   text   is 
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of  impeaching  their  genuineness.*'  And  an  answer  under  oath 
denying  the  genuineness  of  a  writing  set  up  in  the  bill,  puts  the 
execution  in  issue  and  imposes  upon  the  plaintiff  the  burden  of 
establishing  the  same  by  proof.  *°  But  there  is  no  further  ad- 
mission under  this  statute  than  the  genuineness  of  the  writings 
when  the  matter  is  denied  by  the  pleading  unaccompanied  by 
affidavit.^"  Thus,  a  pleading  which  avers  that  certain  notes 
were  transferred  to  the  plaintiff  after  maturity,  is  not  within  the 
statute,  and  a  general  denial  puts  such  fact  in  issue,  and  it 
must  be  shown  by  proof  to  be  true.^^  And  the  writing  must 
always  be  proved  when  denied  by  affidavit,  and  its  genuineness 
is  then,  of  course,  never  admitted.°^  It  is  further  provided 
by  statute  in  the  Virginias  that  where  plaintiffs  or  defendants 
sue  or  are  sued  as  partners,  and  their  names  are  set  forth  in  the 
declaration  or  bill,  or  where  they  sue  or  are  sued  as  a  corpora- 
tion, the  fact  of  the  partnership  or  incorporation  is  admitted, 
and  proof  of  it  is  unnecessary,  unless  it  be  denied  by  affidavit 
accompanying  the  plea  putting  the  matter  in  issue.  ^'  It  is  not 
necessary  that  the  pleading  state  that  the  plaintiff  or  defendant, 
as  the  case  may  be,  is  a  corporation.''*  It  is  sufficient  if  the 
pleading  indicate  the  fact  of  incorporation,  as  from  the  name 
itself  for  instance.^^  The  same  principle  obtains'where  one  sues 
as  executor  or  administrator,  or  in  any  other  representative 
character.^^  In  the  absence  of  such  a  statute  as  that  now  under 
consideration,  upon  a  pleading  which  operates  as  a  denial  of  the 
corporation  or  partnership,  the  existence  of  the  same  must  be 
established  by  proof.  ^^  Of  course,  if  the  affidavit  be  filed  de- 
nying the  partnership,  or  corporation,  its  existence  must  be 

*8  Maxwell   vs.   Burbridge^   supra.  W.  Va.  297 ;  Hall  vs.  Lyons,  29  W. 

*!>  Harnsberger    vs.     Cochran,    82  Va.   410. 

Va.   727.  54  Gillett  vs.  The  American  Stove 

BoClason  vs.   Parrlsh,  93  Va.  24,  and    Hollow    Ware    Co.,    29    Gratt. 

24  S.  E.  Eep.  471.  565. 

51  Clason  vs.  Parrish,  supra.  65  Idem. 

B2  Piedmont  Bank  vs.  Hatcher,  94  se  McDonald  vs.  Cole,  46  W.  Va. 

Va.  229..  26  S.  E.  Rep.  505.  186,   32  S.  E.  Eep.   1033. 

63  Code   (Va.),  1887,  Ch.  159,  sec.  57  Anderson    vs.     Kanawha     Coal 

3280;    Code    (W.    Va.),    1899,    Ch.  Co.,  12  W.  Va.  526;  Central  L.  Co. 

125,  see.  41;  Carlon  vs.  Ruffner,  12  vs.  Calhoun,  16  W.  Va.  361. 
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proved ;  "^  but  it  may  be  well  to  notice  that  if  it  appear  in  evi- 
dence that  the  partnership  is  composed  of  more  or  fewer  persons 
than  those  who  sue  or  are  jointly  sued,  this  cannot  avail  the  de- 
fendant, as  this  would  amount  to  a  misjoinder  or  non- joinder, 
which  might  be  raised  by  plea  in  abtement  filed  in  due  time.^' 

§513.     Actual  admissions  on  the  record. — Admissions  made  by  the 
bill. 

Actual  admissions  on  the  record  are  those  which  appear  in 
the  bill  or  answer ;  *°  but  to  these  may  properly  be  added  those 
admissions  which  appear  in  a  special  reply  in  writing  to  an 
answer  in  the  nature  of  a  cross-bill  setting  up  a  claim  to  affirma- 
tive relief. 

The  facts  positively  alleged  in  the  bill  are  admissions  in  favor 
of  the  defendant,  and  need  not  be  proved  by  other  evidence; 
for  whether  true  or  not,  the  plaintiff  by  introducing  them  into 
his  bill,  and  making  them  part  of  the  record,  precludes  him- 
self from  afterwards  disputing  their  truth. '^^ 

But  a  bill  in  a  suit  for  divorce  constitutes  an  exception  to 
this  rule,  as  no  admission  in  the  bill  can  be  taken  as  true,  so 
that  all  its  material  averments  must  be  established  by  inde- 
pendent proof.  "^  But  where  the  answer  is  responsive  to  the 
bill  the  defendant  is  entitled  to  the  benefit  of  it,  as  in  other 
cases  in  equity."" 

68  The     afSdavit     must     unquali-  so  i  Daniell  Ch.  PI.  and  Pr.   (6tli 

fiedly  negative  the  existence  of  the  Am.  ed.)    838. 

corporation,    and    the    denial    must  ei  l  Daniell  Ch.  PI.  and  Pr.   (6th 

not  be  restricted  to  the  time  as  of  Am.  ed.)    838;   1  Bart.  Ch.  Pr.   (2d 

the  institution  of  the  suit.     Rich-  ed.)    421. 

mond  Union  Pass.  Ey.  Co.  vs.  New  62  Code    (W.  Va.),   1899,  Ch.  64; 

York  Seabeach  Ry.  Co.,  95  Va.  386,  sec.  8;   Code    (Va.),  1887,  Ch.  101, 

28  S.  E.  Rep.  573.  see.   2260;    Hampton  vs.   Hampton, 

ooRutter  vs.  Sullivan,  25  W.  Va.  87    Va.    148,    12    S.    E.    Rep.    340; 

at  p.   430.  Latham  vs.  Latham,  30  Gratt.  307. 

63  Latham  vs.  Latham,  supra. 


EVIDENCE.  591 

§513a.    Actual  admissions  on  the  record  further  considered. — 
Admissions  made  by  the  answer. 

Where  a  fact  is  alleged  in  the  bill  and  admitted  by  the  answer, 
such  admission  is  conclusive  as  to  the  defendant  making  it,°* 
and  no  proof  will  be  heard  against  the  truth  of  such  fact,*' 
even  if  th6  answer  be  not  sworn  to,  for  being  an  admission  of 
record,  it  is  such  fact,  and  not  the  oath,  that  creates  the  estop- 
pel.*"' Thus,  an  answer  admitting  the  correctness  of  a  copy  of 
a  deed  made  by  another  person,  and  to  which  there  was  no  sub- 
scribing witness,  is  evidence,  both  of  the  contents  and  execution 
of  the  deed,  against  the  party  making  such  admission."^  So, 
where  suit  has  been  brought  to  foreclose  a  mortgage  which  has 
been  destroyed,  and  the  defendants  admit  its  execution  and 
assignment,  they  will  not  be  heard  to  complain  that  the  contents 
and  assignment  of  the  mortgage  have  not  been  sufBciently 
proved.""  An  admission  by  a  defendant  in  answer  to  a  bill  for 
divorce  is  without  effect,  and  the  plaintiff  must  prove  his  entire 
bill  as  if  no  such  admission  had  been  made.*"* 

§514.     Actual  admissions  on  the  record,  further  considered. — Ad- 
missions made  by  the  answer  further  considered. 

Nothing  will  be  held  to  be  an  admission  made  by  an  answer 
unless  it  is  expressly  admitted.'"  Thus  an  admission  of  an  alle- 
gation in  a  bill  will  not  be  implied  from  the  insufficiency  of 

«4  Puterbaugh    Ch.    PI.    and    Pr.  223;    Shook   vs.   Proctor,    27   Mich. 

(3d  ed.)   170,  171,  citing  Welder  vs.  349,  377. 

Clark,  27  111.  251.     See  also  Home  67  Adams  vs.  Shelley,  10  Ala.  478. 

Ins.,  etc.,  Co.  vs.  Myer,  93  111.  271 ;  «8  Chickering  vs.  Pullerton,  90  111. 

Shirley  vs.  Long,  6  Rand.  764.  520. 

65  Puterbaugh    Ch.    PI.    and    Pr.  e 9  Code    (W.  Va.),   1899,  Ch.   64, 
'(3d  ed.)    171;   Toney  vs.  Moore,  4  sec.  8;   Code    (Va.),   1887,  Ch.   101, 

Stew.  &  P.   (Ala.)   347;  Shirley  vs.  sec.  2260. 

Long,  supra;  Evans  vs.  HuflFman,  1  ™  i  Enc.  PI.  and  Pr.  929,   citing 

Hal.   Ch.    (N.   J.)    254;    Lippineott  Morris    vs.    Morris,    5    Mich.    171; 

vs.  Ridgway,  3  Stock.   (N.  J.)   526.  Morris  vs.  Hoyt,  11  Mich.  9;  Young 

66  6  Am.  and  Eng.  Dee.  Eq.  102,  vs.  McKee,  13  Mich.  552;  Hardwick 
note,  citing  Uhlman  vs.  Arnholt  &  vs.  Bassett,  25  Mich.  149.  See  also 
SchaeflFer  Brewing  Co.,  41  Fed.  Rep.  Cushman  va.  Bonfield,  139  111.  219, 
369;   Miller  vs.   Payne,   4  111.  App.  28  N.  E.  Rep.  937. 

112;   Durfee  vs.   MeClving,  6  Mich. 
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the  answer  to  it.'^  Nor  will  an  admission  in  the  answer  avail 
the  plaintiff  in  his  suit  unless  the  matter  has  been  put  in  issue 
by  proper  averment  in  the  bill.'^  ITor  can  an  admission  in  an 
answer  of  a  conclusion  of  law  alleged  in  the  bill  avail  the  plain- 
tiff anything.'"  But  where  the  allegations  of  the  bill  are  suf- 
ficiently admitted  by  the  answer,  a  decree  may  be  rendered  in 
the  cause  without  other  proof  than  such  admissions/^ 

§515.  Actual  admissions  on  the  record  further  considered. — 
Relieving  from  improvident  admissions  made  in  an  an- 
swer. 

Courts  manifest  great  liberality  in  relieving  from  admissions 
made  in  unsworn  answers  which  are  usually  signed  by  counsel/' 
and  often  drawn  in  the  absence  of  the  defendant,  after  a  hurried 
consultation  with  him  and  upon  a  hasty  and  even  superficial 
examination  of  the  facts  upon  which  the  defense  rests ;  but  when 
an  answer  is  under  oath  great  caution  is  observed  in  the  matter 
of  relieving  from  such  admissions.'*  But  under  any  circum- 
stances it  ought  to  appear  that  the  admission  was  the  result  of 
improvidence  or  mistake,  which  ought  to  be  shown  by  affidavit." 
It  is  said  that  no  court  ought  to  relieve  a  party  from  the  conse- 
quences of  a  reckless  misstatement  under  oath."  It  should 
also  be  shown  that  the  admission  related  to  a  fact  not  within  the 
defendant's  own  knowledge,  and  that  he  was  erroneously  in- 
formed in  regard  to  it,  and  made  oath  to  the  answer,  honestly 
believing  such  erroneous  information.'"'  If  the  court  will  re- 
lieve from  the  consequences  of  a  mistaken  admission,  it  does 
so  by  means  of  an  order  directing  so  much  of  the  answer  as 
contains  the  admission  to  be  treated  as  no  part  of  the  record."" 

Ti/dem,    930,    citing    White    vs.  75  Puterbaugh  Ch.  PI.  and  Pr.  ( 3d 

Wiggins,    32   Ala.   424;    Savage  vs.  ed.)   171. 

Benham,  17  Ala.  119;  Parkman  vs.  '">  Idem. 

Welch,  19  Pick.   (Mass.)   231.  t!  Idem. 

72Hoff   vs.    Burd,    17    N.    J.    Eq.  -is  Idem. 

204.  79  Idem,  citing  Maher  vs.  Bull,  39 

73Tiddy    vs.    Graves,    126    N.    C.  111.   531;    Snydam  vs.  Truesdale,   6 

620,  36  S.  E.  Rep.  127.  McLean    459;    Coquilland    vs.    Sny- 

74  Ca vender  vs.  Cavender,   114  U.  dam,  8  Blackf.  24. 

S.   471;   Kerr  vs.  Love,  1  Wash.  172;  so  Puterbaugh  Ch.  PI.  and  Pr.  (3d 

Tappan   vs.   Evans,    11   N.  H.   324;  ed.)    171. 
Higgins  vs.  Curtiss,  82  111.  28. 
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Or  the  defendant  may  file  a  supplemental  answer,  correcting  the 
mistake,  or  may  do  so  by  amendment,  and  under  which  he  may 
prove  that  the  fact  was  indeed  contrary  to  the  admission  made 
in  the  original  answer/^ 

§516.    Reading  the  pleadings  at  the  hearing  of  the  cause  to  show 
the  admissions  made  therein. 

Under  the  English  practice,  it  is  not  usual  to  read  the  bill 
and  answer  in  extenso  at  the  hearing,  but  only  such  parts  thereof 
as  relate  to  admissions  relied  on  by  the  respective  parties.^* 
But  in  America  the  entire  pleadings  are"  usually  read  in  lieu 
of  the  preliminary  statement  of  counsel  in  England,  ad  inform- 
andum  conscientia  curiae.^^  But  while  the  entire  pleading  is 
thus  read,  the  party  reading  it  is  not  bound  to  take  it  as  a 
whole  for  the  purpose  of  using  it  as  evidence  in  the  cause.''' 
Thus,  where  admissions  are  made  in  one  part  of  an  answer,  the 
plaintiff  may  rely  upon  them  without  being  bound  by  the  state- 
ments and  allegations  of  the  other  parts  of  the  same  answer.  °° 
Thus,  if  a  fact  alleged  in  the  bill  is  admitted  by  the  answer, 
and  after  such  admission  the  answer  contains  averments  in 
avoidance  of  the  effect  of  such  admission,  the  plaintiff  does  not 
admit  the  truth  of  the  matters  averred  in  avoidance  of  the 
admission,  by  reading  the  entire  answer  and  relying  upon  that 
part  of  it  which  contains  the  admission  of  fact  alleged  in  the 
bill.'" 

§517.    Beading  the  answer  of  a  co-defendant. 

Ordinarily,  the  admissions  of  one  defendant  made  in  his 
answer  cannot  be  read  in  evidence  for  or  against  his  co-defend- 

81  Hughes   vs.    Bloomer,    9    Paige  83  Idem. 

Ch.  269,  4  Law.  ed.  696,  and  note,  s*  Bartlett  vs.  Gale,  4  Paige  Ch. 

citing  Aenaud  vs.   Grigg,  29  N.  J.  503,  3  Law.  ed.  533;  Hart  vs.  Ten 

Eq.   3;    Curling  vs.   Townshend,   19  Eyck,  3  Johns.  Ch.   62,  91,   1  Law. 

Ves.   Jr.   628  j    Swallow  vs.   Day,   2  ed.  296,  note,  and  307,  note. 

Coll.  C.  C.  133 ;  Bowen  vs.  Cross,  4  85  Bartlett  vs.  Gale,  supra;  Hart 

Johns.    Ch.    375.    1    Law.    ed.    873,  vs.  Ten  Eyck,  supra. 

note;  Hollister  vs.  Barkley,  11  N.  H.  se  Bartlett  vs.  Gale,  supra;  Hart 

501.  vs.  Ten  Eyck,  supra. 

82  1  Daniell  Ch.  PI.  and  Pr.    (6th 
Am.  ed.)    839,  note  1. 
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ant/^  but  this  rule  does  not  apply  where  the  defendant  claims 
through  him  whose  answer  is  proposed  to  be  read,  nor  to  eases 
where  the  defendants  are  jointly  interested  in  the  transaction 
in  question,  as  partners  or  otherwise.**  So,  such  answer  may  be 
read  against  a  co-defendant,  where  the  latter  refers  to  that  of 
a  defendant  for  further  information.*"  And  it  has  been  held 
that  where  the  answer  in  question  is  unfavorable  to  the  plaintifE, 
and  is  responsive  to  the  bill  by  furnishing  a  disclosure  of  facts 
required,  it  may  be  read  as  evidence  in  favor  of  a  co-defendant, 
especially  where  the  latter  defends  under  the  title  of  the  for- 
mer."" 

§518.     Matters  judicially  noticed  need  not  be  proved. 

Those  matters  of  which  the  courts  take  judicial  notice  need 
not  be  proved,"^  and  averments  in  pleadings  at  variance  with 
such  facts  will  be  disregarded  on  demurrer,'^  as  we  have  already 
hereinbefore  shown. °'  The  general  principle  of  judicial  notice 
extends  to  and  covers  (a)  matters  which  are  so  notorious  that 
the  production  of  evidence  would  be  unnecessary;  (b)  matters 
the  judicial  function  supposes  the  judge  to  be  acquainted  with, 
either  actually  or  in  theory;  (c)  sundry  other  matters  not  strict- 
ly falling  under  the  two  former  heads."* 

§519.     Matters  judicially  noticed. 

It  is  not  intended  to  here  enumerate  all  those  manifold  mat- 
ters of  fact  of  which  judicial  notice  may  be  taken,  but  only  those 
of  a  general  nature,  and  such  as  usually  occur  in  practice. 
Judicial  notice  will  be  taken  of  the  political  divisions  of  a  State, 
such  as  its  counties  and  towns,  and  its  general  geography ;  "^ 

87  3  Greenleaf  Ev.  (8th  ed.),  sec.  9i  1  Beach  Mod.  Eq.  Pr.,  sec.  517; 
283;  1  Idem  (16th  ed.)  sec.  178,  1  Greenleaf  on  Ev.  (16th  ed.),  sees, 
and  cases  cited.                                           3,  Za. 

88  Idem.  92  1  Beach  Mod.  Eq.  Pr.,  sec.  517. 
80  3  Greenleaf  Ev.   (8th  ed.),  sec.  »3  Ante,  sec.  397. 

283.     Examine      1      Greenleaf  Ev.  o*  1  Greenleaf  Ev.,  see.  4. 

(16th   ed.),   sees.   178-182,   and  au-  96  1  Beach  Mod.  Eq.  Pr.,  sec.  517; 

thorities  cited.  Lockwood     vs.     Charleston     Bridge 

90  3  Greenleaf  Ev.  (8th  ed.),  sec.  Co.,  60  S.  C.  492  38  S.  E.  Eep.  112. 
283. 
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by  a  State  court  of  who  are  the  judges  of  the  various  courts  of 
record  of  the  State  and  their  terms  of  office  and  organization  and 
jurisdiction  of  such  courts,'"'  and  of  the  signature  of  any  of  the 
judges,  or  of  the  Governor  of  the  State,  to  any  judicial  or  official 
documents,"^  and  by  a  court  of  who  is  its  Clerk."*  Courts  will 
judicially  notice  all  matters  of  current  public  history,"'  as  the 
fact  that  in  March,  1863,  Confederate  States  treasury  notes 
was  the  only  currency  in  circulation  in  the  State  of  Virginia,^"" 
as  well  as  any  other  authentic  historic  fact,  and  of  all  local 
and  private,""^  as  well  as  public  acts  of  the  legislature,^"^  and 
whenever  it  becomes  material  to  ascertain  what  the  law,  statu- 
tory or  other,  of  another  State  or  country,  or  of  the  United 
States  is,  or  was  at  any  time,  the  court,  judge,  or  magistrate 
shall  take  judicial  notice  thereof,  and  may  consult  any  printed 
book,  purporting  to  contain,  state  or  explain  the  same  and  con- 
sider any  testimony,  information  or  argument  that  is  offered  on 
the  subject.^"'  In  the  absence  of  statute  the  laws  of  another 
State  or  country  must  be  proved.^"^  In  Virginia  the  courts 
will  not  take  judicial  notice  of  the  laws  of  a  sister  State,  but 
they  must  be  proved."^ 

§520.     Matters  judicially  noticed,  further  considered. 

Courts  will  take  judicial  notice  of  common  abbreviations  of 

Christian  names,""*  of  the  incorporation  of  a  railroad  com- 
ae/dem;  State  vs.  Ray,  97  N.  C.      The  State  vs.  Goodrich,  14  W.  Va. 

510,  1  S.  E.  Kep.  876.  842;    Singer  Mfg.   Co.   vs.   Bennett, 

s"Code  (W.  Va.),  Ch.  130,  sec.  3;       28  W.  Va.  16;   Wilson  vs.  Phoenix 

Code     (Va.),    1887,    Ch.    164, .  sec.       Powder  Co.,  40  W.  Va.  413,  21  S.  E. 

3332.  Pep.    1035,   52   Am.    St.   Rep.    890; 

88  Central  Land  Co.  vs.  Calhoun,       Heflerman   vs.   Harvey,   41    W.   Va. 
16  W.  Va.  361.  766,  24  S.  E.  Rep.  592;   Sdmerville 

89  Walker  vs.  Page,  21  Gratt.  636.       vs.  Wimlish,  7  Gratt.  205. 

100  Walker  vs.  Page,  supra.  i?*  Opinion    of    Brannon,    J.,    in 

101  Groves   vs.    County   Court,   42  Wilson    vs.    Phoenix    Powder    Co., 
W.  Va.  587,  26  S.  E.  Rep.  460.  supra,    citing    1    Rob.    Prac.    249; 

102  Wikel    vs.    Board    of    Com'rs,  1  Greenl.  Ev.,  see.  5,  note. 

120  N.  C.  451,  27  S.  E.  Rep.   117;  los  Union  Cent.  Life  Ins.  Co.  vs. 

Farmers'  Bank  vs.  Willis,  7  W.  Va.  Pollard,  94  Va.  146,  26  S.  E.  Rep. 

4i2,  43;    Stribling  vs.   The  Bank,   5  422,   64  Am.   St.   Rep..  715;    1   Rice 

Rand.  132;  Hayes  vs.  Northwestern  Civ.  Ev.  36. 

Bank,  9  Gratt.  132.  los  Goodell  vs.  Hall,  112  Ga.  435, 

103  Code  (W.  Va.),  Ch.  13,  see.  i;  37  S.  E.  Rep.  725. 
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pany/"'  of  the  population  of  a  county  as  established  by  the 
census  of  the  United  States/"*  the  seal  of  a  notary  public/"* 
And  it  is  not  necessary  to  prove  things  which  must  have  hap- 
pened according  to  the  ordinary  course  of  nature;  nor  to  prove 
the  course  of  time,  or  of  the  heavenly  bodies ;  nor  the  ordinary 
public  fasts  and  festivals;  nor  the  coincidence  of  days  of  the 
week  with  days  of  the  month ;  nor  the  succession  of  the  seasons ; 
nor  the  meaning  of  words,  or  abbreviations  of  words,  in  the 
vernacular  language ;  (nor  the  matters  enumerated  in  the  official 
census,  at  least  so  far  as  general  figures  of  population  are 
concerned ;)  nor  the  legal  weights  and  measures ;  nor  any  matters 
of  public  history,  affecting  the  whole  people ;  nor  public  matters, 
affecting  the  government  of  the  country.  ^^^ 

A  court  will  also  take  judicial  notice  of  all  prior  proceedings 
in  a  cause  pending  before  it,^^^  that  the  case  before  the  court 
had  connection  with  one  formerly  decided  by  it,^^^  of  its  own 
records,^^'  of  the  towns  that  exist  within  the  state,^^*  and  of 
legislative  journals  and  the  modes  by  which  domestic  laws  are 
authenticated."^ 

§521.    Matters  not  judicially  noticed. 

A  court  will  not  take  judicial  notice  of  the  by-laws  of  a 
corporation,^^*  nor  of  municipal  ordinances  unless  expressly 
directed  by  statute,^^'  nor  of  judicial  proceedings  pending  in  a 
Federal  court,^^*  nor  that  a  railroad  company  under  its  charter 

107  Douglass  vs.  Kanawha  &  M.  Robinson  vs.  Brown,  82  111.  279 ; 
Ey.  Co.,  44  W.  Va.  267,  28  S.  E.  Platter  vs.  Elkhart  County,  103  Ind. 
Rep.    705  J    B.   &   0.   R.   R.   Co.   vs.       360. 

Sherman,  30  Gratt.  602.  n*  Idem,  21. 

108  Welch  vs.  County  Court,  29  W.  us  Idem,  35. 

Va.  63,  1  S.  E.  Rep.  337.  no  Simpson    vs.    South    Carolina 

109  1  Greenl.  Ev.(16th  ed.),  sec.  5.       Mut.  Ins.  Co.,  59  S.  C.  195,  37  S.  E. 

110  Idem.  Rep.  18. 

111  IRice  Civ.  Ev.  18.  iif  Moore  vs.  Town  of  Jonesboro, 
11^  Idem,    citing   Banks   vs.    Bur-       107   Ga.    704,    33    S.   E.   Rep.   435; 

nam,  61  Mo.  76.  Moundsville  vs.  Velton,   35  W.  Va. 

lis  Idem,    19,    citing    Taylor    vs.  215,  13  S.  E.  Rep.  373;  Western  & 

Adams,   115   111.    570;    Lambeth  vs.  A.  R.  Co.  vs.  Young,  81  Ga.  397,  7 

Sentill,  38  La.  Ann.  691;  National  S.   E.  Rep.  912. 
Bank    vs.    Bryant,    13    Bush.    419;  us  1  Rice  Civ.  Ev.  18. 
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condemned  or  acquired  title  to  any  particular  land  or  strip  of 
land."' 

§522.     The  principle  underlying  the  doctrine  of  judicial  notice. 

The  principle  upon  which  courts  dispense  with  proof  as  to 
certain  facts,  and  take  notice  of  their  existence  without  the 
introduction  of  any  formal  evidence  to  establish  them,  rests 
upon  the  doctrine  that  what  is  generally  or  commonly  accepted 
or  known  to  ordinarily  intelligent  people,  or  is  within  the  range 
of  common  intelligence,  may  safely  be  accepted  as  true,  and 
to  require  proof  of  what  is  generally  known  would  be  both  useless 
and  unnecessary.^^"  As  said  by  an  able  and  careful  writer, 
"  facts  which  are  so  generally  known  that  every  well-informed 
person  knows  them,  or  ought  to  know  them,  need  not  be  proved 
and  will  be  judicially  recognized  without  proof."  ^"'^  Again, 
it  is  said  that  no  proof  is  required  of  facts  which  everybody  is 
presTimed  to  know,  and  that  when  such  facts  become  material, 
it  is  the  duty  of  courts  and  jurors  to  take  notice  of  and  act 
upon  them  without  proof.  ^^^  The  common  knowledge  here  spoken 
•  of  need  not  necessarily  be  that  with  which  the  court  is  actually 
familiar,  but  only  such  as  may  certainly  be  obtained;  so  that 
"  the  court  will  of  its  own  motion  advise  itself  so  as  to  verify 
matters  of  which  it  is  required  to  take  judicial  notice."  ^^^ 

119  Chapman  vs.  P.  &  S.  R.  Co.,  lett,  144  111.  403,  18  L.  R.  A.  750 ; 
18  W.  Va.  184.  State    ex    rel.    Weiss    vs.    District 

120  Richmond  Union  Pass.  Ry.  Co.  Board,  76  Wis.  177,  7  L.  R.  A.  330. 
vs.  Richmond  F.  &  P.  R.  Co.,  96  Va.  121  1  Tayl.  Ev.  (Am.  ed.),  p.  21, 
670,   32   S.  E.  Rep.   787;    State  vs.  note  36. 

Hirsch,    125   Ind.   207,   9   L.   R.   A.  122  Chicago,   B.   &   Q.   R.    Co.   vs. 

170;    Daggett   vs.    Colgan,    92   Cal.  Warner,   108   111.   538,   18  Am.  and 

53,    14   L.    R.   A.   474,   27   Am.   St.  Eng.  R.  Cas.   100;   L.  &  N.  R.  Co. 

Rep.  95;  State  vs.  Cunningham,  81  vs.  Boland   (Ala.),  18  L.  R.  A.  260. 

Wis.  440,  15  L.  R.  A.  561;  Downey  123  1  Beach  Mod.  Eq.  Pr.,  sec.  517. 

vs.  Hendrie,  46  Mich.  498,  9  N.  W.  For    a    further    consideration    of 

Rep.  828;  Miller  vs.  Texas  &  N.  0.  the    subject    of    "Judicial    Notice," 

R.  Co.,  83  Tex.  518,  18  S.  W.  Rep.  see  McKelvey  on  Evidence,  pp.   16- 

954.     See  Olive  vs.  state,  4  L.  R.  A.  37;  1  Rice  Civ.  Ev.  13-47. 
and  note,  pp.  33-44 ;  Joliett  vs.  Shif- 
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§523.     The  competency  of  witnesses. 

At  common  law  a  person  interested  in  the  result  of  the  suit 
could  not  testify  as  a  witness  in  the  cause,^^*  but  this  rule  has 
been  abrogated  by  statute  in  Virginia  and  West  Virginia,  so 
that  no  person  offered  as  a  witness  in  any  civil  action,  suit  or 
proceeding,  shall  be  excluded  by  reason  of  his  interest  in  the 
event  thereof,  or  because  he  is  a  party  thereto.'^'  To  this 
statute  there  are  some  exceptions  and  qualifications  which  will 
be  noticed  in  subsequent  sections.'^' 

§524.     When  an  interested  party,  or  party  to  the  suit,  cannot 
testify  as  a  witness  in  West  Virginia. 

In  West  Virginia  "  no  party  to  any  action,  suit  or  proceeding, 
nor  any  person  interested  in  the  event  thereof,  nor  any  person 
from,  through  or  under  whom  any  such  party  or  interested 
person  derives  any  interest  or  title  by  assignment  or  otherwise, 
shall  be  examined  as  a  witness  in  regard  to  any  personal  trans- 
action or  communication  between  such  witness  and  a  person  at 
the  time  of  such  examination,  deceased,  insane  or  lunatic, 
against  the  executor,  administrator,  heir-at-law,  next  of  kin, 
assignee,  legatee,  devisee,  or  survivor  or  committee  of  such 
insane  person  or  lunatic.  But  this  prohibition  shall  not  extend 
to  any  transaction  or  communication  as  to  which  any  such 
executor,  administrator,  heir-at-law,  next  of  kin,  assignee,  lega- 
tee, devisee,  survivor,  or  committee,  shall  be  examined  on  his 
own  behalf,  nor  as  to  which  the  testimony  of  such  deceased  per- 
son or  lunatic  shall  be  given  in  evidence ;  Provided,  however., 
That  where  an  action  is  brought  for  causing' the  death  of  any 
person  by  wrongful  act,  neglect  or  default  under  chapter  one 
hundred  and  three  of  the  Code,  the  physician  sued  shall  have 
the  right  to  give  evidence  in  any  case  in  which  he  is  sued ;  but 
in  this  event  he  can  only  give  evidence  as  to  the  medicine  or 
treatment  given  to  the  deceased,  or  operation  performed,  but  he 

124 1  Greenl.  Ev.   (letli  ed.) ,  sees.  23.     Practically    the    same    statute 

3286,   328c;    Adams'   Eq.    (8th  ed.)  ohtains  in  Virginia  and  is  found  in 

363,  364.  the  Code  (1887),  see.  3345. 

126  Code    (W.  Va.),  Ch.  130,   sec.  126  Sees.  524-530. 


EVIDEJSTCE.  599 

cannot  give  evidence   of  any  conversation  had  with  the   de- 
ceased." ^^'' 

§525.    When  an  interested  party,  or  party  to  the  suit,  cannot  tes- 
testify  as  a  witness  in  West  Virginia,  further  considered. 

The  statute  quoted  in  the  next  preceding  section  has  been 
before  the  Supreme  Court  of  the  State  many  times,  and  its 
true  meaning  and  intent  ascertained  and  definitely  deternained. 
It  is  held  that  the  purpose  of  section  twenty-three  of  chapter 
one  hundred  and  thirty  of  the  Code,  was  to  enlarge  the  com- 
petency of  witnesses.^^*  It  does  not,  per  se,  render  any  incom- 
petent who  are  competent  at  common  law.  The  exception  there- 
in does  not  create  incompetency,  but  leaves  the  cases  specified 
in  it,  just  as  they  were  at  common  law.^^"  Thus,  under  this 
statute,  a  party  to  the  suit  or  an  interested  party,  is  competent 
to  testify  as  to  transactions  or  communications  had  with  a  de- 
ceased or  insane  person,  if  the  testimony  be  against  the  interest 
of  the  witness,  or  the  evidence  given  tends  to  support  the  act 
in  question  of  the  decedent  or  lunatic.  ^^"  Thus,  children  of  a 
decedent,  who  are  his  distributees,  are  competent  witnesses  to 
prove  a  transfer  by  their  father  of  personal  estate  in  favor  of  the 
transferee.^""^  So  in  a  suit  by  a  creditor  brought  to  set  aside 
a  deed  for  fraud  as  to  his  debt,  the  grantee  is  not  incompetentUo 
testify  in  support  of  his  title  and  the  good  faith  of  his  convey- 
ance for  the  reason  that  it  necessarily  involves  transactions  and 
communications  had  with  a  deceased  grantor,  whose  personal 
representatives  or  heirs  are  made  parties  defendant  to  the  suit.^^^ 
And  the  restriction  or  exception  contained  in  the  statute  relates 

i2TCode    (W.  Va.),  Ch.   130,  sec.  "s  Crothers  vs.   Crothers,    40   W. 

23.  Va.  169,  20  S.  E.  Rep.  927. 

The    statute    given    in    the    text  129  Idem. 

preserves  the  common  law  rule   as  iso  Idem;  Beall  vs.  Shaull,  18  W. 

to   the   competency   of   a   person  to  Va.  2S8;   McMechen  vs.  McMeehen, 

testify    against   the   representatives  17   W.  Va.  683,  41  Am.  Rep.  682; 

of  a  deceased  person  in  relation  to  Coffman    vs.    Hedrick,    32    W.    Va. 

transactions  had  personally  by  the  119;    Farmers'  Bank  vs.  Gould,  42 

witness  with  such  deceased  person.  W.  Va.  132.  24  S.  E.  Rep.  547. 

Gilmer  vs.  Baker,  24  W.  Va.  72.  J3i  Crothers  vs.  Crothers,  supra. 

See    Carter   vs.    Gill,   47   W.    Va.  1 3=  Fanners    Bank   vs.   Gould,   42 

504,  35  S.  E.  Rep.  828.  W.  Va.  132,  24  S.  E.  Rep.  547. 
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to  transactions  or  communications  had  personally  with  the  dfc 
ceased  or  insane  person,  and  not  with  the  agent  of  such  de- 
ceased or  insane  person ;  ^^'  so  that  a  party  is  a  competent  wit- 
ness to  testify  in  his  own  behalf,  in  respect  to  a  transaction  or 
communication  had  personally  between  him  and  the  agent  of  a 
deceased  person  against  the  personal  representative,  heir,  or 
assignee  of  such  deceased  person,  notwithstanding  such  agent 
is  then  dead.^^*  And  a  party  to  a  suit,  or  interested  therein, 
may  testify  to  a  fact  which  is  material,  and  which  does  not  in- 
volve a  personal  transaction  or  communication  with  the  opposite 
party,  notwithstanding  the  death  or  insanity  of  the  latter/^" 

§526.     When  an  interested  party,  or  a  party  to  the  suit,  cannot 
testify  as  a  witness  in  West  Virginia,  further  considered. 

In  Trowbridge  vs.  Stone,^^"  Holt,  P.,  in  his  opinion,  speaking 
of  the  exceptions  to  the  statute  removing  the  bar  of  interest 
as  to  a  witness,  says :  "  The  policy  of  our  statute  is  to  take 
away  the  incompetency  of  interest  only  where  the  witness  can 
be  contradicted  by  the  one  testified  against,  and  carefully  avoids 
putting  the  interested  party  on  any  other  or  higher  ground  than 
that  of  being  made  competent  when  his  adversary  also  can 
speak,  for  they  are  put  upon  an  equal  footing  in  that  regard ; 
and  where,  in  the  specified  cases,  that  cannot  be  done,  the  in- 
terested party  is  excluded."  Thus,  when  an  assignor  and  an 
assignee  of  a  chose  in  action  are  both  parties  to  a  suit  brought  to 
recover  money  due  upon  such  chose  in  action,  and  the  debtor  is 
not  living,  the  assignor  is  incompetent  to  testify  as  a  witness 
in  siich  suit  in  favor  of  his  assignee. ^^'  ISTor  can  a  party  to  a 
suit,  nor  a  party  interested,  testify  against  the  grantee  in  a  deed 

133  Vosa  vs.  King,  33  W.  Va.  236,  Kyle  vs.  Kyle,  25  W.  Va.  376 ; 
10  S.  E.  Rep.  402.  Hooper  vs.  Hooper,  32  W.  Va.  526; 

134  Voss  vs.  King,  supra.  Fouse  vs.  Gilfillan,  45  W.  Va.  213, 

135  South  Branch  Ey.  Co.  va.  Long,  32  S.  E.  Rep.  17S;  Gilmer  vs.  Baker, 
43  W.  Va.  131,  27  S.  E.  Rep.  297;  24  W.  Va.  72. 

Gomez  vs.  Johnson,  106  Ga.  513,  32  ise  42  W.  Va.  464,  26  S.  E.  Rep. 

S.  E.  Rep.   600.     In  illustration  of  363. 

the  principles  discussed  under  this  137  White  vs.  Heavner,  7  W.  Va. 

section,     see    the    following    cases:  324. 
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as  to  transactions  or  communications  had  with  the  grantor.^'^ 
l^or  can  such  party  testify  as  to  communications  or  transactions 
had  with  a  deceased  or  insane  person  against  the  creditors/^" 
or  devisees/*"  of  such  deceased  or  insane  person/*^  So,  per- 
sons who  are  directors  and  stockholders  of  a  corporation  are  in- 
competent to  testify  against  the  administrator  and  heirs-at-law 
of  a  deceased  person  in  favor  of  such  corporation  as  to  any 
communication  or  transaction  had  with  such  deceased  person  in 
their  official  capacity  as  such  directors,  unless  such  administrator 
and  heirs-at-law  are  examined  as  to  such  communication  or 
transaction  in  their  own  behalf,  or  the  testimony  of  such  de- 
ceased person  touching  the  same  is  given  in  evidence. ^*^  So,  a 
surviving  mem^ber  of  a  partnership  in  a  suit  on  a  firm  note 
against  the  personal  representative  of  a  deceased  partner,  cannot 
show  that  the  deceased  was  a  member  of  the  firm  from  com- 
munications had  with  the  deceased.^*^  So  a  donee  is  incompe- 
t-ent  as  a  witness  to  prove  the  delivery  to  himself  of  a  gift  by 
the  donor ;  the  latter  being  dead  when  the  testimony  is  offered.^** 

§527.  What  is  a  personal  transaction  or  communication  with  a 
deceased  or  insane  person  within  the  meaning  of  the 
law. 

A  broad  and  liberal  construction  is  given  to  the  words  "  per- 
sonal transaction,"  in  order  to  carry  into  effect  the  true  spirit 
and  meaning  of  the  law,  and  avoid  the  evils  against  which  it  was 
designed  to  guard.^*°     The  decisions  of  the  Court  of  Appeals 

issZane  vs.  Fink,  18  W.  Va.  693.  29  W.  Va.  224;  Hefflebower  vs.  Det- 

139  Martin  va.  Smith,  25  W.  Va.  rick,  27  W.  Va.   16;   Carskadon  vs. 

579;   Smith  vs.  Turley,  32  W.  Va.  Minke,  26  W.  Va.  729;   Carter  va. 

14.  Gill,  47  W.  Va.  504,  35  8.  E.  Rep. 

1*0  Patterson   vs.   Martin,    33   W.  828. 

Va.  494,  10  S.  E.  Rep.  817.  1*2  Huntington  &  K.  Land  Devel- 

141- Por    further    illustrations    of  opment   Co.   vs.   Thornburg,   46   W. 

the  principle  stated  in  the  text,  see  Va.  99,  33  S.  E.  Rep.  108. 

the  following  cases :     Anderson  vs.  "3  Charlotte   Oil   and   F.   Co.   vs. 

Jarrett,   43    W.   Va.   246.   27   S.   E.  Rippy,  123  N.  C.  656,  31  S.  E.  Rep. 

Rep.  348 ;  Paxton  vs.  Paxton,  38  W.  879. 

Va.  616,  18  S.  E.  Rep.  765;  Quarrier  i"Lee  vs.  Patton,  50  W.  Va.  20, 

vs.  Quarrier,  36  W.  Va.  310,  15  S.  40  S.  E.  Rep.  353. 

E.  Rep.   154;   Robinson  vs.   James,  1*5  Robinson    vs.    James,    sv/pra; 
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of  West  Virginia,  in  effect  hold  that  conversations  had  with  the 
deceased  or  insane  person  at  any  time,  though  not  on  the  subject 
in  controversy,  but  which  tend  to  prove  facts  which  would  go  to 
show  that  the  subject  in  controversy  should  be  decided  against 
the  interests  of  those  representing  the  decedent  or  lunatic,  cannot 
be  proved  by  the  witness  who  is  interested  in  the  suit,  or  is  a 
party  to  it/*°  But  the  authorities  also  indicate  that  the  phrase 
"  transaction  or  conununication  "  evidently,  as  a  general  rule, 
means  a  transaction  or  communication  face  to  face,  or  by  the 
parties  in  the  actual  hearing  and  presence  of  each  other.'^*^ 
Thus,  testimony  as  to  the  handwriting  of  a  party  is  not  regarded 
as  a  transaction  or  communication  within  the  meaning  of  the 
statute/*^  Of  course,  the  statute  excludes  all  evidence  of  work 
or  labor  performed  or  acts  done,  given  by  the  party  interested, 
or  a  party  to  the  suit,  which  would  create  or  tend  to  create  a 
liability  against  the  estate  or  interests  of  such  deceased  or  insane 
person,  whether  the  work  was  performed  in  or  about  the  pres- 
ence of  the  deceased.^*** 

§528.     When  a  party  incompetent  to  testify  as  a  witness  in  Vir- 
ginia. 

As  we  have  stated,^^"  no  person  is  incompetent  to  testify  as 
a  witness  in  Virginia  because  of  interest ;  ^^^  but  "  where  one  of 
the  original  parties  to  the  contract  or  other  transaction,  which 
is  the  subject  of  the  investigation,  is  incapable  of  testifying 
by  reason  of  death,  insanity,  infancy,  or  other  legal  cause,  the 
other  party  to  such  a  contract  or  transaction  shall  not  be  ad- 
mitted to  testify  in  his  owa  favor  or  in  favor  of  any  other  person 
whose  interest  is  adverse  to  that  of  the  party  so  incapable  of 

Seabright  vs.  Seabright,  28  W.  Va.  i^sHefflebower  vs.  Detrick,  27  W. 

461 ;   Owens  vs.  Owens,   14  W.  Va.  Va.  at  pp.  22,  23. 

88;  Caldwell  vs.  Prindle,  11  W.  Va.  i«  See  cases  first  cited  under  this 

321 ;  Anderson  vs.  Cranmer,  14  W.  section,    and    especially    Owens    vs. 

Va.  562-576.  Owens,   14  W.  Va.  88;   also  Poling 

146  See  cases  cited  in  the  last  foot-  vs.  Huffman,  48  W.  Va.  639,  37   S. 

note.  E.  Eep.   526. 

1*7  Fouse     vs.     Gilfillan,     supra;  ibo  Ante,  sec.  523. 

citing   Daniel   vs.    Foster,    26    Wis.  loi  Code  (Va.),  1887,  sec.  3345. 
686.     See  Rogers  vs.  Chambers,  112 
Ga.  258,  37  S.  E.  Eep.  429. 
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testifying,  unless  he  be  first  called  to  testify  in  behalf  of  such 
last  mentioned  party ;  or  unless  some  person,  having  an  interest 
in  or  under  such  contract  or  transaction,  derived  from  the 
party  so  incapable  of  testifying,  has  testified  in  behalf  of  the 
latter  or  of  himself  as  to  such  contract  or  transaction ;  or  unless 
the  said  contract  or  transaction  was  personally  made  or  had 
with  an  agent  of  the  party  so  incapable  of  testifying,  and  such 
agent  is  alive  and  capable  of  testifying."  ^'^^  To  render  a  party 
incompetent  as  a  witness  in  his  own  behalf  under  this  statute, 
it  must  appear  that  he  was  one  of  the  original  parties  to  the 
contract  or  transaction  which  constitutes  the  subject  of  investiga- 
tion, and  that  the  other  party  is  dead  or  incapable  of  testify- 
ing.^'"'' The  test  of  competency  under  this  statute  is  not  the  fact 
to  which  the  party  is  called  to  testify,  but  the  contract  or  other 
transaction  which  is  the  subject  of  investigation.^'^*  "  A  party 
in  interest  and  on  the  record  is  not  incompetent  to  testify  in 
relation  to  a  contract  to  which  he  is  not  a  party,  though  one  of 
the  parties  to  the  contract  is  dead,  and  the  other  party  to  the 
contract  is  incompetent  to  testify."  ^'^^  To  render  a  person  an 
incompetent  witness  in  the  courts  of  Virginia,  under  this  statute, 
he  must  not  only  be  "  one  of  the  original  parties  to  the  contract 
or  other  transaction  which  is  the  subject  of  investigation,"  but 

162  Idem,  sec.  3346^  cl.  2.  them,   in  whicli   all   are   interested, 

153  Mutual  Life  Ins.  Co.  vs.  Oli-  as  the  husbands  and  wives  are  in- 

ver,  95  Va.  231,  28  S.  E.  Rep.  594;  competent  from  their  relation  with 

Wager  vs.   Barbour,  84  Va.  419,  4  each  other  to  testify  in  their   own 

S.  E.  Rep.  842;  Harper  vs.  McVeigh,  behalf   in  the   case,   the   unmarried 

82  Va.  751;  Tate  vs.  Tate,  75  Va.  woman  is  not  a  competent  witness 

522;   Keran  vs.  Trice,  75  Va.  690;  in  her  own  behalf. 

Boyd  vs.  Townes,  79  Va.  118;  Tun-  See  also  Jones  vs.  Degge,  84  Va. 

stall  vs.  Withers,  86  Va.  892,  US.  685,  5  S.  E.  Rep.  799;  Johnson  vs. 

E.  Rep.   565;    Carter  vs.   Edmonds,  Fry,  88  Va.  695,  14  S.  E.  Rep.  183. 

80  Va.   58.  15*  Simmons     vs.      Simmons,     33 

A  good  illustration   of  the  prin-  Gratt.    451 ;    Martz    vs.    Martz,    26 

ciple  stated  in  the  text  is  found  in  Gratt.    361 ;    Grigsby   vs.    Simpson, 

Stratham   vs.    Furgeson,    25    Gratt.  28   Gratt.   348;    Huflfmans  vs.  Wal- 

28,  where  it  is  held  that  in  a  con-  ker,  26  Gratt.  314. 

troversy     between     an     unmarried  I's  Knick  vs.   Knick,   75   Va.   12 ; 

woman   on  the  one  part,   and  hus-  Wager  vs.  Barbour,  84  Va.  419,  4  S. 

bands    and   wives   on  the  other,   in  E.  Rep.  842. 
relation    to   a    transaction   between 
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he  must  also  be  interested  in  the  result  of  the  suit,  or  as  a 
party  to  the  record/^"  If  one  of  the  parties,  however,  to  a  con- 
tract or  transaction  which  is  the  subject  of  investigation  be 
dead,  or  for  any  legal  cause  has  become  incompetent  to  testify, 
the  other  party  is  not  admited  as  a  witness  at  all,  and  cannot 
testify  to  any  fact  in  the  case.^^''  So,  in  an  action  on  a  contract, 
if  one  of  the  parties  has  died,  the  opposing  party  cannot  testify 
and  inasmuch  as  he  is  incompetent,  the  evidence  of  the  co- 
contractors  of  the  decedent  is  therefore  rendered  inadmissible.^^* 
But  one  of  the  original  parties  to  a  contract  may  testify  in  his 
own  behalf  after  the  other  party  has  become  incapable  of  testify- 
ing by  reason  of  death  or  other  legal  cause,  when  such  former 
party  has  been  first  called  to  testify  in  behalf  of  such  latter  par- 
ty/^"  01"  where  parties  of  adverse  interests  have  testified  touching 
material  matters  relating  to  the  subject  of  investigation,  such 
former  party  may  not  only  testify  as  to  the  matters  testified 
to  by  such  adverse  parties,  but  also  concerning  all  questions 
pertinent  to  the  issue/""  But  the  interests  of  the  parties  testi- 
fying, so  as  to  render  such  former  party  a  competent  witness, 
must  be  actually  adverse  to  those  of  such  former  party,^"^  and 
the  testimony  of  an  agent  of  the  adverse  party  given  in  the  cause, 
does  not  render  the  other  party  a  competent  witness,  who  is 
otherwise  incompetent.'^"^ 

§529.    When  a  party  incompetent  to  testify  as  a  witness  in  Vir- 
ginia— ^further  considered. 

Construing  the  statute  quoted  in  extenso  in  the  next  preced- 
ing section.  Christian,  J.,  in  Grigsby  vs.  Simpson,^"'  says: 
"  The  object  and  purpose  of  the  statute  was  undoubtedly  to  put 

iBBKnick  vs.  Kniok,  supra;  Sim-  159  Code    (Va.),    1887,    see.   3346, 

mons  vs.  Simmons,  supra.  sub.  sec.  2;  Perkins  vs.  Greev'er,  85 

157  Carter  vs.  Hale,  32  Gratt.  115;       Va.  252,  7  S.  E.  Rep.  391. 

Hall  vs.  Rixey,  84  Va.  790,  6  S.  E.  leoLum    vs.   Brock     (Brock    vs. 

Rep.  215.  Brock),  92  Va.  173,  23  S.  E.  Rep. 

158  Mason    vs.    Wood,    27    Gratt.  224;   Perkins  vs.  Greever,  supra. 
783 ;    Ginter    vs.    Breeden,    90    Va.  isi  Wells  vs.   Ayres,   84  Va.   341, 
569,    19   S.   E.   Rep.   656;   McDevitt  5  S.  E.  Rep.  21. 

vs.  Frantz,  85  Va.  740,  8  S.  E.  Rep.  i62Hill  vs.   Postley,  90  Va.   200, 

642;  Boyd  vs.  Townes,  79  Va.  118;       17  S.  E.  Rep.  946. 
Grigsby  vs.  Simpson,  28  Gratt.  348.  iss  2  Gratt.  348,  352. 
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the  parties  on  terms  of  equality  in  regard  to  the  opportunity 
of  giving  testimony.  Where  parties  have  contracted  with  each 
other,  each  may  be  supposed  to  have  an  equal  knowledge  of  the 
transaction,  and  both,  if  living  and  sane,  are  allowed  to  testify. 
But  if  one  is  precluded  by  death  or  insanity,  the  other  is  not 
entitled  to  the  undue  advantage  of  being  a  witness  in  his  own 
case.  While  the  statute  has  removed  all  restrictions  as  to 
interest,  and  opened  the  lips  of  all  parties  to  '  the  contract  or 
other  transactions,  which  is  the  subject  of  investigation,'  when 
death  comes  and  closes  the  lips  of  one,  even-handed  justice  re- 
quires that  the  mouths  of  all  should  be  sealed." 

The  competency  of  the  witness  under  this  statute  must  be 
determined  in  advance  of  his  examination,  and  when  this  has 
been  decided  in  the  affirmative,  he  may  testify  as  fully  and  un- 
restrictedly as  any  other  witness  may  do.^"^  In  accordance  with 
the  principles  as  above  stated  by  Judge  Christian,  if  a  party 
to  a  suit  is  examined  as  a  witness,  and  testifies  about  transactions 
which  took  place  with  a  party  who  has  suicided,  and  he  does 
not  testify  in  his  own  favor,  or  in  favor  of  any  other  party  hav- 
ing an  interest  adverse  to  the  party  who  is  dead,  or  those  claim- 
ing under  him,  but  testifies  against  his  own  interest,  and  against 
the  interest  of  those  having  an  interest  adverse  to  the  dead 
party,  such  a  party  is  a  competent  witness.  ^*^ 

§530.    When  a  party  incompetent  as  a  witness  in  Virginia  where 
the  contract  is  made  with  an  agent. 

It  is  further  provided  by  statute  in  Virginia,  that  "  where 
such  contract  or  transaction  was  personally  and  solely  made  or 
had  with  an  agent  of  one  of  the  parties  thereto,  and  such  agent 
is  dead  or  otherwise  incapable  of  testifying,  the  other  party 
shall  not  be  permitted  to  testify  in  his  ovm  favor  or  in  favor  of 
a  person  having  an  interest  adverse  to  the  principal  of  such 
agent,  unless  he  be  first  called  to  testify  on  behalf  of  said 
principal  or  some  person  claiming  under  him,  or  the  testimony 
of  such  agent  be  first  read  or  given  in  evidence  by  his  principal 

16*  Grigsby  vs.  Simpson,  supra.  i'b  Burkholder     vs.     Ludlam,     30 

Gratt.  255,  32  Am.  Eep.  668. 
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or  other  person  claiming  under  him,  or  unless  the  said  principal 
has  first  testified."  ^'^^  Under  this  statute,  in  order  to  render 
a  party  to  the  contract  incompetent  to  testify  as  a  witness  after 
the  death  of  the  agent  of  the  party  by  whom  the  contract  on  one 
side  was  made,  the  contract  must  have  been  personally  and  solely 
made  with  such  agent,^"'  and  the  party  contracting  by  and 
through  an  agent  must  have  been  a  natural  person,^"*  because  if 
the  contract  be  made  with  a  corporation,  the  death  of  its  agent 
does  not  operate  to  preclude  the  other  party  to  the  contract 
froni  testifying  as  a  witness,  for  the  reason  that  a  corporation 
is  not  within  the  purview  of  the  statute. "°  And  the  agent  who 
made  the  contract  on  behalf  of  one  of  the  parties  is  a  competent 
witness,  though  the  other  party  be  dead  at  the  time  his  testimony 
is  given.^'°  And  if  the  agent  be  living,  the  surviving  party  to 
the  original  contract  may  be  a  witness  as  to  all  matters  occurring 
between  him  and  the  agent  of  the  deceased  party.  ^^^ 

§531.     At  what  stage  of  the  cause  the  competency  of  evidence  is 
determined. 

In  West  Virginia  the  competency  of  a  witness  whose  evidence 
is  sought  to  be  used  in  the  cause,  miist  be  determined  as  of  the 
time  when  it  is  proposed  to  read  the  deposition  as  proof,  and  not 
as  of  the  time  when  the  deposition  was  taken. '■^^  Tn  Virginia 
the  rule  is  otherwise,  and  if  the  witness  be  competent  when  his 
deposition  is  taken,  his  testimony  cannot  become  inadmissible 
by  later  events.^'''' 


166  Code    (Va.),  1887,  sec.  3348.  vs.  Terry's  Adm'r,  99  Va.  194,  37  S. 

167  Mutual  Life  Ins.   Co.  vs.   Oli-  B.  Eep.  843. 

ver,  95  Va.  231,  28  S.  E.  Rep.  594.  I'l  Reherd  vs.  Clem,  86  Va.  374, 

168  Idem.  10  S.  E.  Rep.  504. 

169  Kelly  vs.  Board  of  Public  i72  Seabright  vs.  Seabright,  28  W. 
Works,  75  Va.  263;  Mutual  Life  Va.  412;  Zane  vs.  Fink,  IS  W.  Va. 
Ins.  Co.  vs.  Oliver,  supra.  693 ;  Vanscoy  vs.  Stinchcomb,  29  W. 

170  Kelly     vs.     Board     of    Public  Va.  263,  11  S.  E.  Rep.  927. 
Works,  supra;  Mutual  Life  Ins.  Co.  i73  Smith  vs.  Profitt,  82  Va.  832. 
vs.  Oliver,  swpra;  First  Nat.  Bank 
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§532.    Husband  and  wife  as  witnesses  for  and  against  each  other 
in  Virginia. 

At  common  law  husband  and  wife  could  not  testify  for  or 
against  each  other."*  But  since  the  removal  by  statute  in 
Virginia  of  the  disqualification  of  a  witness  qu  account  of  inter- 
est, a  wife  has  always  been  permitted  to  testify  in  her  own  behalf 
in  a  civil  suit  touching  her  separate  estate/"*  even  though  the 
husband  was  a  formal  party  to  such  suit ;  "^  but  this  statute 
removing  the  disqualification  of  interest,  did  not  allow  them 
to  testify  for  or  against  each  other,  or  one  to  testify  where  the 
rights  or  interests  of  the  other  were  concerned,  whether  such 
rights  or  interests  were  claimed  personally,  or  in  right  of  repre- 
sentation of  either  of  them,^'^  and  of  course,  the  husband  could 
testify  in  his  own  behalf,^^*  even  though  the  wife  was  a  party, 
where  she  had  no  separate  interest  in  the  result.^'''  But  prior 
to  the  amendment  of  section  three  thousand  three  hundred  and 
forty-six  of  the  Code  of  Virginia,  (1887)^^°  where  husband  and 
wife  were  both  parti.es,  and  interested  in  the  result  of  the  suit, 
neither  was  a  competent  witness.""^  But  where  one  of  them 
had  parted  with  all  interest  by  assignment  in  the  subject  matter 
of  litigation,  the  other  was  a  competent  witness  in  favor  of  the 
assignee,^*^  except  in  cases  of  alleged  fraudulent  transfers  or 

"4  N.  &  W.  E.  Co.  vs.  Prindle,  82  N.  &  W.  R.  R.  Co.  vs.  Prindle,  82 

Va.    122;    Frank   vs.   Lilienfeld,   33  Va.    122;    Lindsay   vs.   MeCormick, 

Gratt.  377.  82   Va.   479;   Radford   vs.   Fowlkes, 

175  Frank    vs.    Lilienfeld,    supra;  85  Va.  820,  8  S.  E.  Rep.  817. 
Hayes  vs.  Mut.  Pro.  Ass'n,  76  Va.  I's  Hayes  vs.  Mut.  Pro.  Ass'n,  su- 
225;  Farley  vs.  Tillar,  81  Va.  275;  pra;  Wright  vs.  Smith,  81  Va.  777. 
Nicholas   vs.    Austin,    82   Va.    817;  I'o  Ratlifif    vs.    Vandikes,    89    Va. 
Thomas  vs.  Sellman,  87  Va.  683,  13  307,  15  S.  E.  Rep.  864. 

S.  E.  Rep.  146.  iso  Pollard's    Supp.    Code,    3346a, 

176  Prank   vs.   Lillienfeld,   supra;  Original    Act    1893-94,    p.    722,    as 
Hayes  vs.  Mut.  Pro.  Ass'n,  supra;  amended  by  Act,   1897-8,  p.  753. 
Farley  vs.   Tillar,   supra ;   Nicholas  isi  Burton  vs.  Mill,   78  Va.  468 ; 
vs.  Austin,  supra;  Thomas  vs.  Sell-  Perry  vs.  Ruby,  81  Va.  317;  Jones 
man,  supra.  vs.  Degge,  84  Va.  685,  5  S.  E.  Rep. 

177  Warwick  vs.  Warwick,  31  799 ;  Crabtree  vs.  Dunn,  86  Va.  953, 
Gratt.   70,  77;   Murphy  vs.   Carter,  11  S.  E.  Rep.  1053. 

23  Gratt.  477 ;  Fink  vs.  Denny,  75  182  N.  &  W.  R.  R.  Co.  vs.  Read,  87 

Va.  663;  Smith  vs.  Bradford,  76  Va.       Va.   185,   12  S.  E.  Rep.   395. 
758;  Marks  vs.  Spencer,  81  Va.  751; 
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assigaments  attacked  by  creditors,  when  neither  was  a  competent 
witness  in  the  cause ;  ^^^  and  under  the  present  statute  in  Vir- 
ginia "  neitJier  husband  nor  wife  shall  be  competent  to  testify 
for  or  against  each  other  in  any  proceeding  by  a  creditor  to 
avoid  or  impeach  any  conveyance,  gift,  or  sale  from  the  one  to 
the  other  on  the  ground  of  fraud  or  want  of  consideration,  but 
as  to  said  transaction  the  existing  rules  of  evidence  shall  remain 
unchanged."  "* 

The  rules  and  principles  hereinbefore  stated  obtained  in  Yir- 
ginia  prior  to  the  amendment  found  in  PoUard's  Supp,  Code, 
Va.,  Section  3346a^^*^  whereby  husband  and  wife  shaU  be  com- 
petent to  testify  f cr  or  against  each  other  in  all  civil  cases  except 
as  ia  the  act  is  provided.  ^*° 


183  De  Farges  vs.  Ryland,  87  Va. 
404,  12  S.  E.  Rep.  805. 

184  Pollard  Supp.  Code  Va.,  p. 
346,  see.  3346a. 

185  Passed  originally  in  1893-4 
and  amended  in  1897-8. 

186  The  following  are  the  excep- 
tions contained  in  the  statute: 
"  First,  neither  husband  nor  wife 
shall  be  competent  to  testify  for  or 
against  each  other  in  any  proceed- 
ing by  a  creditor  to  avoid  or  im- 
peach any  conveyance,  gift,  or  sale 
from  one  to  the  other  on  the  ground 
of  fraud  or  want  of  consideration, 
but  as  to  said  transaction  the  ex- 
isting rules  of  evidence  shall  re- 
main unchanged;  second,  where  one 
of  the  original  parties  to  a  contract, 
matter,  or  other  transaction  which 
is  the  subject  of  investigation  is 
incapable  of  testifying  by  reason  of 
death,  insanity,  infancy,  or  other 
legal  cause  and  the  other  party  to 
such  contract,  matter  or  transax;tion 
is  made  incompetent  to  testify  by 
sub-section   2    of   sec.   3346   of  the 


Code  of  Virginia,  then  in  such  ease 
the  consort  of  either  party  shall  be 
incompetent  to  testify  in  relation  to 
such  contract,  matter,  or  transac- 
tion; and  provided  further,  that 
nothing  herein  contained  shall  be 
deemed  or  construed  to  alter  the 
existing  rules  of  evidence  as  to  pro- 
ceedings for  divorce.     .     .     . 

"  Neither  husband  nor  wife  shall 
without  the  consent  of  the  other  be 
examined  in  any  case  as  to  any 
communication  made  by  one  to  thei 
other  while  married,  nor  shall 
either  of  them  be  permitted  with- 
out such  consent  to  reveal  in  testi- 
mony after  the  marriage  relation 
ceases  any  such  communication 
made  while  the  marriage  relation 
subsisted;  provided,  that  this  ex- 
clusion shall  not  apply  to  a  crim- 
inal proceeding  for  a  criminal  of- 
fense committed  by  the  one  against 
the  other,  but  as  to  such  proceed- 
ing the  existing  rules  of  evidence 
shall  remain  unchanged." 
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§533.     Husband  and  wife  as  witnesses  for  and  against  each  other 
in  West  Virginia. 

It  is  provided  by  statute  in  West  Virginia  that  "  in  any  civil 
action,  suit  or  proceeding,  the  husband  or  wife  of  any  party 
thereto,  or  of  any  person  in  whose  behalf  any  such  action,  suit  or 
proceeding  is  brought,  prosecuted,  opposed  or  defended,  shall 
be  competent  to  give  evidence  the  same  as  any  other  witness  on 
behalf  of  any  party  to  such  action,  suit  or  proceedings,  except 
that  no  husband  or  wife  shall  disclose  any  confidential  communi- 
cation made  by  the  other  during  their  marriage."  ^*'  Prior  to 
the  adoption  of  this  statute  ^^*  husband  and  wife  could  not  be 
witnesses  for  or  against  each  other,^^"  but  no^  they  are  compe- 
tent to  give  evidence  the  same  as  any  other  witness,^^"  and,  of 
course,  may  give  evidence  for  or  against  each  other. 

But  where  either  the  husband  or  wife  is  disqualified  to  testify 
as  a  witness  in  the  cause,  as  to  transactions  or  communications 
with  a  decedent,  for  instance,  the  other  is  likewise  disqualified.^"^ 

§534.     Competency  of  witnesses  further  considered. 

In  Virginia  "  except  where  it  is  otherwise  expressly  provided, 
a  person  convicted  of  a  felony  shall  not  be  a  witness,  unless  he 
has  been  pardoned  or  punished  therefor,  and  a  person  convicted 
of  perjury  shall  not  be  a  witness,  although  pardoned  or  pun- 
ished." ^"^  This  statute,  of  course,  does  not  apply  to  convictions 
for  misdemeanors.^"^  In  West  Virginia  it  is  provided  by  stat- 
ute that  no  person  shall  be  incompetent  as  a  witness  on  account 
of  race  or  color.  ^"^ 


187  Code    (W.  Va.),  Ch.   130,  sec.  Kimmel  vs.  Shroyer,  28  W.  Va.  505. 
22.  192  Code  (Va.),  1887,  Ch.  190,  sec. 

188  Acts,  1882,  Ch.   160.  3398.     The    same    statute,    substan- 

189  Watkins  vs.  Wortman,   19  W.  tially,    obtains    in    West    Virginia. 
Va.  78;  Anderson  vs.  Snyder,  21  W.  Code,  Ch.  152,  sec.  17. 

Va.  632.  193  Barbour     vs.     The     Common- 

190  Kilgore  vs.  Hanley,  27  W.  Va.  wealth,  80  Va.  287. 

451.  19*  Code   (W.  Va.),  1899,  Ch.  130, 

191  Kilgore     vs.     Hanley,     supra;  sec.  24. 
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§535.     As  to  the  burden  of  proof  generally. 

The  burden  of  proof,  as  we  have  seen,^"^  is  the  same  in  equity 
as  at  law;  ^^^  and,  as  a  general  rule  and  in  the  great  raajority  of 
cases,  it  rests  upon  the  plaintiff.  ^^'  The  generally  accepted 
rule  is  that  the  burden  of  proof  is  with  him  who  holds  or  asserts 
the  affirmative  of  the  issue.^"*  It  is  said  that  "  this  proposition 
has  long  passed  from  the  sphere  of  legitimate  debate  or  serious 
question  and  is  among  the  indisputable  assertions  of  evidentiary 
law;  it  is  sustained  by  a  series  of  well  considered  decisions  in 
which  the  doctrine  is  sustained  with  such  vigor  as  to  leave  it 
a  matter  of  serious  doubt  if  the  position  can  ever  be  successfully 
assailed.''  "^  But  as  commonly  understood  in  practice,  the 
burden  of  proof  may  and  does,  shift.  °°°  That  is,  when  the  party 
holding  the  affirmative  has  made  out  by  competent  evidence  a 
prima  facie  case  to  the  right  asserted,  the  onus  prohandi  then 
rests  with  him  who  would  overthrow  the  right  thus  shown  to 
exist ;  ^"^  and  if  the  opposite  party  does  not  overcome  by  compe- 
tent and  sufficient  proof,  the  prima  facie  case  already  made  out, 
the  party  ]holding  the  affirmative  must  prevail.^'"' 

195  Ante,  see.  508.  throughout    the    entire    cause.     As 

196  Pusey  vs.  Wright,  31  Pa.  St.  stated  by  Mr.  McKelvey,  "  When  the 
394;  1  Dan.  Cb.  PL  and  Pr.  (6th  plaintiff  has  introduced  enough  evi- 
'Am.  ed. )   850^  851.  dence   to   make   out   a  prima   facie 

19''  1  Rice  Civ.  Ev.  109.  case,  the  defendant,  unless 'he  would 

19S 1  Daniell  Ch.  PI.  and  Pr.  ( 6th  see    the    verdict    for    the    plaintiff, 

Am.  ed.)  850.  must  take  up  the  case,  and  intro- 

199  1  Rice  Civ.  Ev.  110,  citing  duee  evidence  to  controvert  or  weak- 
many  eases.  en  the  effect  of  what  the  plaintiff 

20oGreenleaf  Ev.    (16th  ed.),  sec.  has  introduced.     This  is  the  burden 

14a;.  of    going    forward     with    the     evi- 

21)11  Daniell  Ch.  PI.  and  Pr.  (6th  dence,   or   the   'burden   of   proceed- 

Am.   ed.)    851;    McKelvey    on   Evi-  ing,'  as  it  may  be  called  to  distin- 

dence,  57,  58;   1  Rice  Civ.  Ev.  115,  guish  it  from  the  'burden  of  proof.' 

116.  The  defendant  may,  in  his  turn,  in- 

202  McKelvey  Ev.   52,   53 ;   Ragan  troduce  such  evidence  as  will  make 

vs.    Smith,    103    Ga.   556,   29   S.   E.  it,   in   the   absence   of   further   evi- 

Rep.    759.     While   it   is    often   said  dence  on  the  part  of  the  plaintiff, 

that  the  "  burden  of  proof  shifts  "  clear  that  the  facts  are  in  his  favor ; 

upon  the  making  of  a,  prima  facie  the  verdict,  if  the  evidence  stopped 

ease,  strictly  speaking,  it  does  not  at  this  point,  would  be  for  him,  and 

shift,  but  remains   with   him   upon  the  burden  of  proceeding  is  shifted 

whom  it  rests  in  the  first  instance  again    to    the    plaintiff.     Thus,    in 
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§536.     The  burden  of  proof  generally — further  considered. 

There  is  no  satisfactory  and  certain  rule  by  which  it  can  be 
determined  in  every  case  vs^ith  whom  the  burden  of  proof  rests.^"' 
It  is  said  that  "  an  unfailing  test  adopted  by  the  courts  for 
ascertaining  upon  which  side  the  affirmative  of  an  issue  really 
lies,  is  to  consider  which  party  would  be  successful  if  no  evi- 
dence were  given  at  all."  ^''*  But  as  there  are  several  instances 
wherein  presumptions,  either  of  law  or  fact,  take  the  place  or 
stand  for  proof,^°°  the  application  of  this  rule  must  be  attended 
with  embarrassment  or  uncertainty,  and  often  produce  more  or 
less  confusion.  It  is  safe  to  say  that  the  burden  of  proof  must 
always  depend  upon  the  nature  of  the  case  and  the  character  or 
state  of  the  pleading.^°°  Thus,  for  illustration,  if  the  suit  is 
brought  to  set  aside  a  will,  the  burden  of  proof  as  to  the  mental 
capacity  of  the  testator  is  upon  those  claiming  under  the  will,^"^ 
while  if  suit  is  brought  to  set  aside  a  deed,  the  burden  of  proof 
as  to  the  mental  capacity  of  the  grantor  is  upon  those  seeking 
to  overthrow  the  deed.""^  And  affirmative  allegations  of  an 
answer,  not  constituting  a  claim  to  affirmative  relief,  but  con- 

the    course    of    a    trial    upon    the  Rep.  10;  Brown  vs.  Brown,  44  S.  C. 

various  facts  in  issue,  the  burden  of  503,  22  S.  E.  Hep.  412;  Newliii  vs. 

proceeding  may  shift  from  one  par-  Beard,    6    W.    Va.    110;    MeMechen 

ty    to    the    other.     The    burden    of  vs.  MeMechen,  17  W.  Va.  684;  Fink 

proof,    however,    remains    upon  "the  vs.   Denny,    75  Va.   663 ;    Perry  vs. 

shoulders  of  the  party  who  had  it  Buby,   81   Va.   317;    De   Farges   vs. 

at  the  outset,  and  is  unaffected  by  Ryland,  87  Va.  404,  12  S.  E.  Rep. 

the  evidence  as  the  trial  proceeds."  805. 

McKelvey  on  Evidence,  53,  54.  ^ot  MeMechen    vs.   MeMechen,   su- 

203  Greenl.  Ev.  (16th  ed.),  sec.  pra;  Nicholas  vs.  Kershner,  20  W. 
14a;,    (2).  Va.  251;  Prentis  vs.  Bates,  93  Mich. 

204  1  Rice  Civ.  Ev.  110,  citing  1  234,  17  L.  R.  A.  494.  See  note  to 
Wait  Law  and  Pr.   (5th  ed. )  465.  this   ease  as  to  the   conflict  of   de- 

205  1  Rice  Civ.  Ev.  115;  McKelvey  cisions  on  the  principle  advanced  in 
Ev.   60-68;   Greenl.  Ev.    (16th  ed.),  the  text. 

sees.  15-74.  208  Snodgrass  vs.   Knight,   43   W. 

206  Seim  vs.  O'Grady,  42  W.  Va.  Va.  294,  27  S.  E.  Rep.  233 ;  Buckey 
77,  24  S.  E.  Rep.  994;  Bryant  vs.  vs.  Buckey,  38  W.  Va.  168,  18  S.  E. 
Groves,  42  W.  Va.  10,  24  S.  E.  Rep.  383;  Hiett  vs.  Shull,  36  W. 
Rep.  605;  James  R.  &  K.  Co.  vs.  Va.  563,  15  S.  E.  Rep.  146;  Farns- 
Littlejohn,  18  Gratt.  at  p.  77;  Smith  worth  vs.  Noffsinger,  46  W.  Va. 
vs.    Miller,    98    Va.    535,    37    S.    E.  410,  33  S.  E.  Rep.  246. 
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troverting  the  allegations  of  a  bill  not  sworn  to,  are  put  in  issue 
by  a  general  replication,  and  the  burden  of  proof  as  to  such 
allegations  is  on  the  defendant.^""  So  an  ex  parte  settlement, 
upon  the  face  of  which  no  error  is  apparent,  is  prima  facie 
correct ;  and  the  burden  of  proof  is  on  the  plaintiff,  in  attacking 
any  item  in  such  settlement  to  show  that  it  is  improper."^"  So, 
where  a  trustee  who  has  purchased  property  at  his  own  sale 
attempts  to  sustain  such  sale  by  showing  the  ratification  of  the 
beneficiaries,  the  burden  is  on  him  to  establish  such  fact.^^^ 

§537.    Presumptions  of  law  and  fact. 

Inasmuch  as  there  arise,  not  infrequently,  certain  presump^ 
tions  of  law  and  fact,  which  have  an  important,  and  sometimes, 
a  controlling,  effect  upon  the  introduction  of  evidence  and  the 
ultimate  determination  of  the  cause,  these  will  be  briefiy  noticed 
before  considering  the  burden,  quantum,  and  character  of  proof 
in  certain  specific  causes  in  equity.  These  presumptions  are 
classified  as  those  of  law  and  fact.^^^  The  former  is  defined  as 
a  rule  which,  in  certain  cases,  either  forbids  or  dispenses  with 
any  ulterior  inquiry,^^^  while  a  presumption  of  fact  is  an  infei^ 
ence  of  the  existence  of  a  certain  fact  arising  from  its  necessary 
and  usual  connection  with  other  facts  which  are  knowti.^'^*  To 
illustrate.  If  a  party  to  a  controversy  fail  to  examine  a  material 
and  important  witness  in  his  behalf,  the  law  raises  the  presump- 
tion that  such  witness's  evidence,  if  given,  would  be  adverse  to 
such  party.  ^'^'^  So,  a  party  having  it  in  his  power  to  prove  a 
fact,  if  it  exist,  which,  if  proven,  would  benefit  him,  his  failure 
to  prove  it  must  be  taken  as  conclusive  that  such  fact  does  not 

209  Seim  vs.  O'Grady,  supra.  text  is  demonstrated  by  Mr.  Green- 

210  Dearing  vs.  Selvey,  50  W.  Va.  leaf  as  a,  disputable  presumption 
4,  40  S.  E.  Rep.  478.  of  law.     For  the  author's  discussion 

211  Smith  vs.  Miller,  98  Va.  535,  of  "  presumptions  of  fact,"  see  Vol. 
37  S.  E.  Rep.  10.  1    (16th  ed.),  sees.  44-48. 

212  1  Rice  Civ.  Ev.  51;  MeKelvey  216  Dewing  vs.  Hutton,  48  W.  Va. 
Ev.  60-88;  1  Greenl.  Ev.  (16th  ed.),  576,  37  S.  E.  Rep.  670;  Union  Trust 
sec.  15.  Co.  vs.  McClellan,  40  W.  Va.  405, 

213  Wem.  21  S.  E.  Rep.  1025;  Western  &  A. 

214  1  Rice  Civ.  Ev.  52;  1  Greenl.  R.  Co.  vs.  Morrison,  102  Ga.  319,  29 
Ev.     (16th    ed.),    see.    33.     A    pre-  S.  E.  Rep.  104. 

sumption  of  fact  as  defined  in  the 
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exist. "^^  So,  vouchers  which  cannot  be  produced  on  the  new 
settlement,  upon  a  hill  to  surcharge  and  falsify  a  former  settle- 
ment, may  be  presumed  to  have  existed ;  and  in  every  such  case 
the  onus  prohandi  is  thrown  on  the  adverse  party.^"  So,  a  letter 
received  in  due  course  of  mail,  in  response  to  a  letter  sent  by  the 
receiver,  is  presumed,  in  the  absence  of  any  showing  to  the 
contrary,  to  be  the  letter  of  the  person  whose  name  is  signed 
to  it."« 

§538.    Presumptions  of  law  and  fact — further  considered. 

The  law  indulges  so  many  presumptions,  and  frequently  de- 
pendent  upon  the  nature  and  situation  of  the  case,  that  no  at- 
tempt is  made  here  to  enumerate  these  various  presumptions, 
but  only  to  give  a  few  of  the  more  common  and  practical  ones. 
In  the  construction  of  a  statute  in  which  a  word  susceptible  of 
more  than  one  meaning  is  repeated  in  different  parts  of  the  act, 
a  presumption  arises  that  it  is  used  in  the  same  sense  throughout, 
unless  such  a  construction  would  nullify  the  law,  when  such 
presumption  does  not  obtain.  ^^'^  In  the  absence  of  proof  or 
information  to  the  contrary,  the  law  of  another  State  will  be 
presumed  to  be  the  same  as  that  of  the  State  where  the  court  is 
sitting,^^"  except,  that  the  common  law,  in  many  jurisdictions, 
is  presumed  to  exist  in  the  original  thirteen  States,  and  in  such 
other   States  as  were  carved  out  of  the  original  English  col- 


216  Wells-Stone  Mercantile  Co.  vs.  the  following  eases :  Osborn  vs. 
Truax,  44  W.  Va.  531,  29  S.  E.  Rep.  Blackburn,  10  L.  R.  A.  367,  78  Wis. 
1006.  209;    Brimhall  vs.  Van  Campen,   8 

217  Campbell  vs.  White,  14  W.  Va.  Minn.  13,  82  Am.  Dec.  118;  Legg 
122.  vs.   Legg,   8   Mass.   99;    Territt  vs. 

21S  Kagan  vs.  Smith,  103  Ga.  5S6,  WoodruflF,    19    Vt.    182;    Smith    vs. 

29    S.   E.   Rep.   759,   citing  Scofleld  Smith,    19   Gratt.    545;    Hadley  vs. 

vs.  Parlin,  10  C.  C.  A.  83,  61  Fed.  Gregory,    57    Iowa    157;    Bemis   vs. 

Rep.    804;    2    Whart.    Ev.    1328;    1  McKenzie,  13  Fla.   553;   Dubois  vs. 

Tayl.    Ev.    183;    19    Am.   and   Eng.  Mason,  127  Mass.  37,  34  Am.  Rep. 

Enc.  Law,  52.  335;  Bagwell  va.  McTighe,  85  Tenn. 

219  State  vs.  Knowles,  90  Md.  646,  616.  See  1  Rice  Civ.  Ev.  64,  citing 
49  L.  R.  A.  695,  45  Atl.  Rep.  877.  a  long  array  of  cases. 

220  Brown  vs.  Wright,  58  Ark.  20,  221 1  Rice  Civ.  Ev.  64,  citing 
22  S.  W.  Rep.  1022,  21  L.  R.  A.  467,  Stokes  vs.  Macken,  62  Barb.  145; 
and  note,  citing  among  many  others,  Crouch     vs.     Hall,     15     III.     263; 
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In  the  absence  of  evidence  the  mere  denial  of  marriage  will 
not  defeat  the  presumption  of  the  legitimacy  of  issue,  or  throw 
upon  such  issue  the  burden  of  proof  of  the  marriage  of  the 
parents.  ^^^  The  fact  of  cohabitation  as  man  and  wife  raises  the 
presumption  of  marriage.  ^^^  Identity  of  names  creates  a  prp- 
sumption  of  identity  of  person.^^*  The  absence  from  home  of  a 
party  for  seven  years  or  more  without  being  heard  from  during 
that  time,  raises  a  presumption  of  his  death.''^"  The  holder  of  a 
commercial  or  negotiable  paper  is  presumed  to  have  taken  it 
under  due  for  a  valuable  consideration,  and  without  notice  of 
any  equities  to  which  it  may  have  been  liable.  ^^'^  Where,  at  the 
time  a  testator  makes  his  will  creating  legacies,  he  has  no  per- 
sonal property  and  none  at  his  death,  with  which  to  pay  the 
same,  the  law  presumes  an  intention  on  the  part  of  the  testator 
to  charge  his  real  estate  with  the  payment  of  the  legacies.^^^ 
In  the  absence  of  a  transcript  of  the  record,  a  judgment  is  pre- 
sumed to  be  regular  in  all  respects,  including  the  service  of 
process.  ^^*  The  presumption,  from  the  fact  of  the  partition  of 
the  surface  of  land  by  parol,  is  that  it  includes  the  coal  beneath 
as  well  as  the  surface,  and  one  who  denies  it  has  the  burden  of 
proof.  ^^'  The  law  always  presumes  good  faith  in  transactions  be- 
tween parties,  and  the  onus  is  on  the  party  asserting  bad  faith 

Thompson   vs.   Monroe,    2   Gal.   99;  554,   31   S.   E.   Rep.   943;    Cone  vs. 

Shepherd   vs.   Nabors,   6   Ala.   631 ;  Dunham,  59  Conn.  145,  20  Atl.  Rep. 

Norris  vs.  Harris,  15  Cal.  226;  Wal-  311,   8  L.   R.  A.   647;   Lawson   Pre- 

ker  vs.  Walker,  41  Ala.  353;   Titus  sump.    Ev.,    Rule    43,    pp.    200-205. 

vs.  Scantling,  4  Blackf.  89;   White  Whart.  Ev.   (3d  ed.),  sec.  1285. 

TS.  Knapp,  47  Barb.  549 ;  Brown  vs.  220  Commercial   Bank  vs.  Bergvvyn, 

Pratt,  3  Jones  Eq.  202;    White  vs.  110  N".  0.  267,  14  S.  E.  Rep.  623,  17 

Chaney,   20   Mo.-  App.    389;    Moore  L.  R.  A.  326,  and  note   citing  nu- 

vs.  Hood,  9  Rich.  Eq.  311,  70  Am.  merous  eases. 

Dec.  210.  ^-T  Re  Lutz,   157  Mo.  439,   57   S. 

222  Pickens  vs.  Obenstein,  163  Pa.  W.  Rep.  1018,  50  L.  R.  A.  847,  and 
St.  14,  25  L.  R.  A.  477,  29  Atl.  Rep.  brief  of  authorities  on  page  848; 
875.  Davidson  vs.  Coon,  125  Ind.  497,  25 

223  State  vs.  Schweitzer,  57  Conn.  N.  E.  Rep.  601,  9  L.  R.  A.  584,  and 
532,   6   L.  R.  A.   12.5,   18  Atl.   Rep.  note. 

787.  228  Bernhardt  vs.   Brown,   118  N. 

224  Rupert    vs.    Penner,    35    Neb.       C.  700.  36  L.  R.  A.  402. 

587,  53  N.  W.  Rep.  598,  17  L.  R.  A.  229  Byers  vs.   Byers,    183   Pa.   St 

824,  and  note.  824,  825.  509,  39  L.  R.  A.  537. 

225  Boggs  vs.  Harper,  45  W.  Va. 
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to  prove  it.^'"  The  possession  of  land  raises  a  presumption 
of  ownership,  in  the  absence  of  anything  to  show  the  contrary.^^^ 
A  presumption  arises  where  an  attorney  appears  on  the  record 
for  a  party,  that  he  has  authority  to  appear."'^ 

§539.     The  character  of  the  evidence  and  burden  of  proof  in  cer- 
tain cases. — In  matters  of  account. 

In  suits  involving  matters  of  account  the  questions  usually 
arising  are  those  relating  to  the  mode  of  proof,  whether  by  oral 
evidence  or  by  means  of  books  of  account.  It  is  well  settled  that 
if  a  party  has  rendered  services  for  another,  or  has  sold  him  one 
or  more  articles  of  property,  on  credit,  and  he  can  testify,  upon 
his  own  personal  knowledge,  to  the  rendition  of  the  services  or 
the  sale  of  the  property,  this  evidence  is  not  only  competent,  but 
is  the  best  evidence,  and,  hence,  is  the  character  of  evidence 
called  for  in  that  particular  case.^'^  But,  nevertheless,  an 
account  book  containing  the  various  items  composing  the  account 
sued  on,  may  be  introduced  in  evidence,  when  the  proper 
grounds  for  its  introduction  have  been  first  laid,^^*  either  for  the 
purpose  of  corroborating  the  witness,  or,  under  the  proper  condi- 
tions, as  independent  evidence.  The  first  requisite  for  its  use 
as  evidence  is  that  it  must  be  a  book  of  original  entry.^'^  Sec- 
ond, that  the  entry  was  made  contemporaneously  with  the  trans- 
action. ^^^  That  the  entry  was  made  by  one  in  the  regular  course 
of  his  business,  duty  or  employment.^'''     And  lastly  personal 

230  Henry  vs.  Buddecks,  81  Mo.  235  Vinal  vs.  Oilman,  21  W.  Va. 
App.  360.  at  p.  314;  Talbotton  R.  Co.  vs.  Gib- 

231  Bradshaw  vs.  Ashley,  180  U.  son,  supra;  Hay  vs.  Peterson,  6 
S.  59,  45  L.  R.  A.  423.  Wyo.   419,   34   L.    R.   A.    581 ;    Mc- 

232  Sanders  vs.  Price,  56  S.  C.  1,  David  vs.  Ellis,  78  111.  App.  381; 
33  S.  E.  Rep.  731 ;  Missouri  Pac.  R.  Bishop  vs.  Goodhart,  135  Pa.  St. 
Co.  vs.  Fox,  56  Neb.  746,  77  N.  W.  374,  19  Atl.  Rep.  1026;  see  also 
Rep.  130.  note  to  Smith  vs.  Smith,  52   L.  R. 

233  Colbert  vs.  Piercy,  25  N.  C.  (3  A.   576-583. 

Ired.  L.)   77;  Bushnell  vs.  Simpson,  23e  Vinal  vs.  Oilman,  supra;  Wat- 

119    Cal.   658,    51    Pac.   Rep.    1080;  rous  vs.  Cunningham,  71  Cal.  30,  11 

Petit  vs.  Teal,  57  Ga.  145;  Ryan  vs.  Pac.  Rep.  811;  Talbotton  R.  Co.  vs. 

Dunphy,  4  Mont.  356,  47  Am.  Rep.  Gibson,  supra;  Walter  vs.  Bollman, 

355,  5  Pac.  Rep.  324.  8  Watts,  544. 

234  Talbotton  R.  Co.  vs.  Gibson,  237  Vinal  vs.  Oilman,  supra;  Dia- 
106  Ga.  229,  32  S.  E.  Rep.  151.  ment  vs.   Colloty,  66  N.  J.  L.  295, 
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knowledge  of  the  transaction  on  the  part  of  the  one  making  the 
entry.^'*  But  an  examination  of  the  authorities  will  show  that 
a  book  of  accounts  cannot  be  used  as  evidence  without  calling 
the  party  who  kept  such  book,  to  show  that  the  entries  are  correct 
and  the  other  requisites  necessary  to  the  use  of  the  book  as 
evidence/^®  unless  such  bookkeeper  be  dead  or  a  non-resident  of 
the  State/*"  or  unless  he  cannot  be  produced  as  a  witness  because 
of  any  other  reason,  as  for  instance,  insanity."^  And  whether  or 
not  a  foundation  has  been  laid  for  the  introduction  of  an  account 
book  is  immaterial,  where  it  is  proved  that  the  account,  as 
contained  in  the  book,  was  examined  by  the  defendant,  or  his 
authorized  agent,  and  admitted  to  be  correct.  In  every  such 
case  the  book  is  admissible  in  evidence  without  reference  to  how 
or  by  whom  the  book  was  kept  or  when  the  entries  in  it  were 
made.'*^  And  where  there  is  a  controversy  as  to  whether  the 
account  in  question  was  charged  to  the  defendant  or  to  another, 
the  account  book  is  competent  evidence  to  show  that  the  charge 
was  made  to  the  defendant  at  the  time  of  the  transaction/*^ 
And  this  is  the  only  proper  mode  of  proof,  unless  such  book  can 
not  be  produced.^**  So,  where  a  book  is  called  for  by  the  adverse 
party,  whether  a  book  of  original  entry  or  made  in  due  course 
of  business  or  not,  and  is  offered  in  evidence  by  such  adverse 
party,  all  the  entries  are  competent  evidence,  those  that  make 
against  as  well  as  those  that  make  for  the  adverse  party.^*^ 


49  Atl.  Rep.  808;  Chicago,  St.  L.  &  834;    Eaub  vs.   Msbett,    118   Mich. 

N.  E.  Co.  vs.  Provine,  61  Miss.  288;  24ri,  76  N.  W.  Eep.  393;  House  vs. 

Stucklager  vs.  Neel,  123  Pa.  St.  53,  Beak,   141   lU.  290,  30  N.   E.  Eep. 

16  Atl.  Rep.  94.  1065,  33  Am.  St.  Eep.  307;  see  note 

238Vinal  vs.  Gilman,  supra.     See  to  Smith  vs.  Smith.  52  L.  R.  A.  at 

the    numerous    cases    cited    in    the  pp.  598,  599. 

note  to  Smith  vs.  Smith,  52  L.  R.  2*3  Richmond  Union  Pass.  Ey.  Co. 

A.  at  pp.  595-598.  vs.  New  York  S.  Ry.   Co.,   95  Va. 

239  Vinal  vs.  Gilman,  supra,  at  p.  386,   28    S.   E.   Rep.    573 ;   Hall  vs. 
312.  Lyons,  29  W.  Va.  410,  1  S.  E.  Rep. 

240  Vinal  vs.  Gilman,  supra.  582. 

241  Vinal  vs.  Gilman,  supra.  244  Hall  vs.  Lyons,  supra. 

242  Crimley  vs.  Lovett,   76  Minn.  2*b  Rowan  vs.  Chenoweth,  49  W. 
227,  79   N.  W.  Rep.  99;   Snodsrrass  Va.  287,  38  S.  E.  Eep.  544. 

vs.  Caldwell,  90  Ala.  319,  7  So.  Eep, 
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§540.    In  matters  of  divorce. 

In  suits  for  divorce  the  burden  of  proof  as  a  general  rule, 
is  on  the  plaintiff.  ^*°  It  is  provided  by  statute  in  the  Vir- 
ginias ^"  that  a  cause  for  divorce  "  shall  be  heard  independently 
of  the  admisisons  of  either  party,  in  the  pleadings  or  otherwise." 
The  rules  of  evidence  in  suits  for  divorce  are  the  same  as  in 
other  suits,^*^  except  that  admissions  made  in  the  pleadings  can 
not  be  considered.^**  The  admissions  of  the  parties  outside  of 
the  pleadings  are  competent  evidence,  when  not  collusive,"" 
and  evidence,  too,  of  the  most  satisfactory  character.  ^^^ 

§541.    The  character  of  the  evidence  and  burden  of  proof  in  mat- 
ters of  fraud. 

The  burden  of  proof  to  establish  fraud  is  upon  him  who 
alleges  it,^"  as  fraud  is  never  presumed,^"  and  it  must  be  proved 
strictly  and  clearly  as  alleged.  ^^*  The  evidence  of  fraud  must 
be  sufficient  to  satisfy  the  conscience  of  the  court, ^°°  but  may. 


2*6  1  Rice  Civ.  Ev.  125. 
2*7  Code    (Va.),   1887,  sec.  2260; 
Code  (W.  Va.),  1899,  Ch.  64,  see.  8. 

248  Latham  vs.  Latham,  30  Gratt. 
307 ;  Bailey  vs.  Bailey,  21  Gratt.  43. 

249  Latham  vs.  Latham,  supra. 
25oCralle  vs.  Cralle,  79  Va.  182. 
In  Hampton  vs.  Hampton,  87  Va. 

148,  12  S.  E.  Eep.  340,  a  letter  from 
the  defendant  was  excluded,  on  the 
ground,  however,  of  fraud  and 
duress. 

251  Bailey  vs.  Bailey,  supra; 
Cralle  vs.  Cralle,  supra. 

For  a  discussion  of  the  evidence 
in  divorce  suits,  see  Hogg,  Eq.  Princ. 
see.  497.  As  to  proof  of  adultery 
see  same  work,  sec.  492;  Throck- 
morton vs.  Throckmorton,  86  Va. 
768,  11  S.  E.  Rep.  289;  Dunham  vs. 
Dunham,  162  111.  589,  35  L.  R.  A. 
70.  As  to  proof  of  adultery,  see 
Musick  vs.  Musick,  88  Va.  12,  13  S. 
E.  Rep.  202. 


2B2  Board  of  Trustees  vs.  Blair,  45 
W.  Va.  812,  32  S.  E.  Rep.  203; 
Mayers  vs.  Kaser,  85  Wis.  382,  21 
L.  R.  A.  623;  McMechen  vs.  Mc- 
Mechen,  17  W.  Va.  683. 

253  Board  of  Trustees  vs.  Blair, 
supra;  Crebs  vs.  Jones,  79  Va.  381; 
Matthews  vs.  Crockett.  82  Va.  394; 
Houghton  vs.  Graybill,  82  Va.  673, 
41  Am.  Rep.  682. 

The  presumption  is  always  in 
favor  of  innocence  and  honesty.  N. 
Y.  Life  Ins.  Co.  vs.  Davis,  96  Va. 
737,  44  L.  R.  A.  305,  32  S.  E.  Rep. 
475. 

254  Board  of  Trustees  vs.  Blair, 
supra;  Crebs  vs.  Jones,  supra;  Mat- 
thews vs.  Crockett,  supra;  Gregory 
vs.  Peoples,  80  Va.  355. 

255  Moore  vs.  Ullman,  80  Va.  307 ; 
Jones  vs.  McGruder.  87  Va.  360,  12 
S.  E.  Rep.  792.  The  evidence  must 
be  clear  and  satisfactory.  Herring 
vs.  Wickham,  29  Gratt.  628. 
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and  generally  must  be,  circumstantial.^^^  The  proposition  that 
"  fraud  must  be  proved  and  not  presumed  "  is  to  be  understood 
only  as  affirming  that  a  contract  honest  and  lawful  on  its  face 
must  be  treated  as  sudi,  until  it  is  shown  to  be  otherwise  by 
evidence,  either  positive  or  circumstantial.^"^  Fraud  may  be 
inferred  from  facts  calculated  to  establish  it.*^  When  the 
question  of  fraud  is  in  issue  wide  latitude  is  always  given  to  the 
admission  of  evidence.  ^°°  Thus,  evidence  of  other  frauds  of 
like  character,  committed  by  the  same  party  at  or  near  the  some 
time,  is  admissible.  ^''° 

§541a.    In  the  matter  of  fraudulent  conveyances. 

As  a  general  rule,  where  a  conveyance  or  transfer  of  property 
is  attacked  as  fraudulent,  the  burden  of  proof  is  upon  him 
who  alleges  the  act  to  be  fraudulent.  ^°^  But  as  in  all  other 
cases  of  fraud,  it  may  be  inferred  from  the  facts  and  circum- 


266  Moore  vs.  Ullman,  supra; 
Jones  vs.  McGruder,  supra;  Bron- 
son  vs.  Vaughan,  44  W.  Va.  406, 
29  S.  E.  Rep.  1022  j  Farley  vs. 
Bateman,  40  W.  Va.  540,  22  S.  E. 
Rep.  72;  Fiahburne  vs.  Furgeson,  84 
Va.  87,  4  S.  E.  Rep.  575. 

As  aptly  said  by  Keith,  P.,  in 
Hughes  vs.  Kelly,  —  Va.  — ,  30  S. 
E.  Rep.  307,  though  an  action  at 
law  equally  applicable  to  a,  suit  in 
equity,  "  fraud  is  usually  proved 
by  circumstances,  and  one  witness 
rarely  proves  all  the  circumstances 
relied  upon  to  establish  fraud;  but 
one  witness  may  prove  one  fact,  and 
another  fact  may  be  proved  by  some 
other  witness,  and  the  testimony 
taken  together,  may  form  a  con- 
nected chain  of  circumstances  suflS- 
ciently  strong  to  sustain  the  ver- 
dict of  the  jury,  and  that  is  the 
case  with  the  testimony  of  the  wit- 
nesses which  the  plaintiff  asks  the 
court  to  exclude.  In  that  of  each 
one  of   them   may  be  found  a  cir- 


cumstance tending  to  prove  a  fraud- 
ulent purpose  as  to  James  Sweeney, 
or  knowledge  of  that  purpose  upon 
the  part  of  Catherine  Sweeney." 

25T  Bronson  vs.  Vaughan,  supra , 

268  Bronson  vs.  Vaughan,  supra; 
Farley  vs.  Bateman,  supra. 

259  Piedmont  Bank  vs.  Hatcher, 
94  Va.  229,  26  S.  E.  Rep.  505,  cit- 
ing Trogdon's  ease^  31  Gratt.  862, 
873,  874;  Lincoln  vs.  Claflin,  7 
Wall.  132;  Butler  vs.  Watkins,  13 
Wall.  456;  Insurance'  Co.  vs.  Arm- 
strong, 117  U.  S.  591,  6  Sup.  Ct. 
Rep.  877. 

2<5o  Piedmont  Bank  vs.  Hatcher, 
supra;  Wilson  vs.  Carpenter,  91  Va. 
183,  21  S.  E.  Rep.  243.  See  fur- 
ther as  to  the  matter  of  evidence 
where  fraud  is  involved,  Hogg's  Eq. 
Princ,  sec.  180. 

261  Tillman  vs.  Heller,  78  Tex. 
597,  11  L.  R.  A.  628;  Goshorn  vs. 
Snodgrass,  17  W.  Va.  717;  Harden 
vs.  Wagner,  22  W.  Va.  356;  Rogers 
vs.  Verlander,  30  W.  Va.  619. 
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stances  of  the  case/^^  Thus  where  a  grantee  had  knowledge  of 
facts  which  were  naturally  calculated  to  excite  suspicion  iu 
the  mind  of  a  person  of  ordinary  care,  and  an  inquiry  would 
have  led  to  the  discovery  of  acts  from  which  the  law  imputes 
fraud  to  the  grantor,  he  is  affected  with  knowledge  of  the  fraudu- 
lent intent  of  his  grantor.  ^®^  And  when  the  plaintiff  has  shown 
that  the  conveyance  was  made  by  the  grantor  with  intent  to 
delay  and  defraud  creditors,  the  burden  is  then  thrown  upon 
the  grantee  to  show  that  he  was  a  purchaser  for  a  valuable  con- 
sideration, and  without  notice  of  the  fraudulent  intent  of  his 
grantor.-"*  If  a  conveyance  or  transfer  of  property  is  based 
upon  a  valuable  consideration,  it  must  be  shown  that  the  grantor 
made  the  conveyance  or  transfer  with  a  fraudulent  intent,  and 
that  the  grantee  or  transferee  had  notice  of  such  intent  before 
or  at  the  time  of  such  conveyance  or  tranfer.^"^  If  the  bill  to 
set  aside  a  conveyance  filed  by  an  existing  creditor  of  the  grantor, 
allege  that  it  was  made  without  consideration,  the  burden  is 
upon  the  parties  to  the  instrument  to  show  that  the  consideration 


26  ■:  Childs  vs.  Hurd,  32  W.  Va.  67, 
9  S.  E.  Rep.  362 ;  Bartlett  vs.  Cleav- 
inger,  35  W.  Va.  719,  14  S.  B.  Rep. 
273. 

"  While  the  burden  of  proving  a, 
deed  fraudulent  in  fact  as  to  cred- 
itors is  upon  the  creditors,  positive 
evidence  of  fraudulent  intent  is 
not  required^  but  it  may  be  de- 
duced from  the  circumstances  of  the 
transaction  and  the  relation  and 
situation  of  the  parties  to  it  and 
to  each  other.  Circumstantial  evi- 
dence, if  adequate  to  satisfy  the 
court  of  such  fraudulent  intent,  is 
sufficient  and  often  the  only  evi- 
dence attainable."  Reynolds'  Ad- 
m'rs  vs.  Gawthrop's  Heirs,  37  W. 
Va.  3,  16  S.  E.  Rep.  364. 

Fraud  sufficient  to  impeach  a  con- 
veyance may  be  shown  entirely  by 
circumstantial  evidence.  Bartlett 
vs.  Cleavinger,  supra. 

288  Anderson     vs.     Mossy     Creek 


Woolen  Mills  Co.,  —  Va.  — ,  41  S. 
E.  Rep.  854. 

264  Blackshire  vs.  Petit,  35  W.  Va. 
547,  14  S.  E.  Rep.  133 ;  Hickman  vs. 
Trout,  83  Va.  478,  3  S.  E.  Rep.  131. 

The  principle  announced  in  the 
text  is  supported,  except  as  to  the 
proof  of  notice  on  the  part  of 
the  grantee,  by  Tillman  vs.  Heller, 
78  Tex.  597,  11  L.  R.  A.  628. 

265  Claflin  vs.  Ballance,  91  Ga. 
411,  18  S.  E.  Rep.  309;  Gillespie  vs. 
Allen,  37  W.  Va.  675,  17  S.  E.  Rep. 
184. 

"  Where  the  circumstances  con- 
nected -with  a  conveyance  fraudulent 
as  to  the  grantor  plainly  establish 
the  complicity  of  the  grantee  in  the 
fraudulent  intent,  it  is  not  neces- 
sary to  show  by  direct  and  positive 
proof  notice  to  the  grantee  of  such 
intent."  Reynolds  vs.  Gawthrop, 
37  W.  Va.  3,  16  S.  E.  Rep.  3. 
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was  actually  paid.^°*  So,  if  a  deed  or  other  transfer  of  property 
is  made,  unless  as  a  gift  from  a  third  party,  *to  a  wife,  whether 
by  a  third  person,  or  directly  and  fraudulently  by  her  husband, 
during  coverture,  the  burden  is  upon  the  wife  to  show,  in  a  suit 
by  the  husband's  creditors,  that  she  furnished  the  money  out  of 
her  own  separate  estate,  to  pay  for  the  property  sold  and  con- 
veyed to  her.^°'  So,  where  the  husband  makes  a  post-nuptial 
settlement  upon  his  wife,  it  is  presumed  to  be  voluntary,  and 
on  a  bill  filed  by  a  creditor  of  the  husband  alleging  it  to  be  vol- 
untary, the  burden  of  proof  is  on  those  claiming  under  the  settle- 
ment to  show  a  valuable  consideration  in  support  of  the  settle- 
ment.^"* So,  where  a  husband  confesses  judgment  to  a  trustee 
for  the  benefit  of  his  wife,  or  executes  a  deed  of  trust  for  the 
same  purpose,  the  burden  is  thrown  upon  the  wife  to  show, 
against  the  husband's  creditors  attacking  either  for  fraud,  that 
the  transaction  was  fair  and  bona  fide,  to  so  secure  to  her  a  sub 
sisting  and  valid  debt.^"^ 

§642.    In  the  matter  of  fraudulent  conveyance! — further  coniid- 
ered. — Badges  of  fraud. 

There  is  a  difference  in  the  effect  of  badges  of  fraud  as  proof 
in  Virginia  and  West  Virginia.  In  the  former  State,  a  single 
one  of  these  badges  or  indicia  may  be  sufficient  to  stamp  the 
transaction  as  fraudulent,  and  where  several  are  found  in  the 
same  transaction,  it  will  require  strong  and  clear  evidence  on  the 
part  of  the  upholder  of  the  transaction  to  repel  the  conclusion  of 
fraudulent  intent."""     In  the  latter  State  the  decisions  lead  to 

266  Childs  vs.  Hurd,  32  W.  Va.  66,  Rep.  585;  Massey  vs.  Yancey,  90  Va, 

9  S.  E.  Rep.  362;  Hogg  Eq.  Princ,  626,   19   S.  E.  Rep.   184;   Hogg  Eq. 

sees.  191,  192.  Princ,  see.  193. 

287  Martin  vs.  Warner,  34  W.  Va.  aes  Robins  vs.  Armstrong,  84  Va. 

182,   12  S.  E.  Rep.  477;   Grant  vs.  810,   6   S.   E.  Rep.   130.     See  Hogg 

Sutton,   90  Va.  771,   19   S.   E.  Rep.  Eq.  Princ,  sees.  195,  196. 
784 ;  Rixey  vs.  Detrick,  85  Va.  42,  6  209  Livey  vs.  Winton,   30  W.  Va. 

S.    E.    Rep.    615;    Hutchinson    vs.  554,  4  S.  E.  Rep.  451.     See  gener- 

Boltz,  35  W.  Va.  754,  14  S.  E.  Rep.  ally   as   to  fraudulent  conveyances, 

267;   Burt  vs.  Timmons,  29  W.  Va.  Hogg,  Eq.  Princ,  sees.  181-203. 
441,   2   S.   B.   Rep.   780;    Brooks  vs.  270  Hickman  vs.  Trout,  83  Va.  131, 

Applegate,  37  W.  Va.  373,  16  S.  B.  3  S.  E.  Rep.  at  p.  136. 


EVIDENCE.  621 

the  deduction  that  a  single  hadge  of  fraud  may  not  be  sufficient 
to  establish  a  fraudulent  intent. ^'^ 

§543.     In  the  matters  of  judgments  and  decrees.     , 

Decrees  have  the  force  of  judgments, ''^^  and,  hence,  proof 
sufficient  to  show  the  existence  of  the  latter  will  be  sufficient 
in  the  case  of  the  former.  When  the  existence  of  a  judgment  is 
called  in  question,  it  is  not  necessary  that  a  complete  copy  of 
the  whole  record  of  the  case  in  the  court  in  which  the  judgment 
or  decree  was  had,  should  be  produced  or  filed,  but  only  a  prop- 
erly authenticated  copy  of  such  judgment  or  decree.^'^  The 
copy  here  contemplated  is  only  an  extract  from  the  record  of  the 
cause,  a  copy  of  the  judgment  as  entered,  and  may  be  read  as 
evidence  in  the  cause."'* 

§544.     In  matters  of  mistake. 

It  is  a  well  settled  doctrine  of  equity  that  relief  will  be 
granted  in  cases  of  mistake  of  fact  in  written  instruments ;  ^'° 
but  it  must  be  a  plain  mistake,  clearly  made  out  by  satisfactory 
proofs.  ^'°  If  the  evidence  is  loose,  equivocal  or  contradictory, 
or  it  is  in  its  texture  open  to  doubt  or  to  opposing  presumptions, 
relief  will  be  denied.^'' 

§545.     In  the  matter  of  the  contest  of  wills. 

If  the  ground  of  contest  be  the  want  of  mental  capacity  of 
the  testator  to  make  a  will,  it  must  be  shown  that  he  had  that 

2''i  See  Hogg,  Eq.  Princ.,  sec.  188.  274  Dickinson    vs.     Railroad    Co., 

For     an    enumeration    of    many  supra. 

badges    of    fraud,    see    Hogg,     Eq.  215  Hogg,  Eq.  Princ,  sees.  49,  337- 

Princ,  see.  188 ;  Hickman  vs.  Trout,  347. 

supra,   in  the  opinion   of   Richard-  276  Major  vs.  Ficklin,  83  Va.  732, 

son,   J.;    Young  vs.   Willis,   82  Va.  8  S.  E.  Rep.  715;  Hogg,  Eq.  Princ, 

291,  in  the  opinion  of  the  court.  sees.  341,  345. 

272  Code  (W.  Va.),  1899,  Ch.  13,  2"  Major  vs.  Ficklin,  supra; 
sec  17,  cl.  12;  Code  (Va.),  1887,  Hogg,  Eq.  Princ,  sec  345;  Keen  vs. 
Ch.  174,  sec.  3557.  Kerns,  47  W.  Va.  575,  35  S.  E.  Rep. 

273  Dickinson  vs.   Railroad  Co.,  7  902. 
W.  Va.  390;  Anderson  vs.  Nagle,  12 

W.  Va.  98. 
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degree  of  mental  capacity  at  the  time  the  will  was  made,  to 
understand  the  nature  o£  the  business  in  which  he  was  engaged, 
to  recollect  the  property  he  had,  the  objects  of  his  bounty,  and 
to  know  and  understand  the  manner  in  which  he  wished  to 
divide  it.^"  The  time  to  be  looked  to  in  determining  the  ques- 
tion of  the  mental  capacity  of  the  testator  is  the  time  when  the 
will  was  made,^^°  but  his  mental  condition  both  before  and  after 
the  execution  of  the  instrument  may  be  shown  in  evidence  in 
determining  what  such  condition  really  was  when  the  will  in 
question  was  made.'*" 

If  the  ground  of  contest  be  undue  influence  the  evidence  must 
show  it  to  be  such  as  to  have  overcome  the  free  agency  of  the 
testator  amounting  to  moral  or  physical  coercion  operating  upon 
him  at  the  time  the  will  was  made.^^''  "  It  is  not  essential  to 
the  establishment  of  the  charge  of  undue  influence  that  its  active 
and  visible  agency  should  be  asserted  upon  its  victim  or  object 
of  coercion,  so  as  to  be  susceptible  of  positive  proof,  at  the  very 
point  of  time  when  the  act  was  done.  It  is  sufiicient  if  the  effect 
of  this  agency  remain  with  the  party  and  operate  upon  him  at 
the  time  the  act  was  done  or  the  instrument  was  made,  and  was 
the  effective  means  of  bringing  it  about.'"*^  The  burden  of  proof 
of  undue  influence,  as  a  general  rule,  is  upon  the  party  alleging 
it.^*^  But  if  the  party  charged  with  undue  influence  stands  in 
a  confidential  relationship  to  the  testator,  or  the  relation  of  de- 
pendence for  advice  or  assistance  of  any  sort,  and  is  a  large 
beneficiary  under  the  will,  and  had  any  part  or  agency  in  the 
preparation  of  the  will,  the  law  presumes  undue  influence,  and 
casts  upon  the  beneficiary  the  burden  of  rebutting  such  pre- 
sumption.^** 

278  Hogg,  Eq.  Princ,  sec.  57,  eit-  283  Baldwin  vs.  Parker,  99  Mass. 

ing  numerous  eases.  79;    Howe    vs.    Howe,    Id.    88;    Mc- 

27!)  Mem.  Mechen   vs.   McMechen,    17    W.   Va. 

2so/dem.  684;    Coflfman   vs.   Hedrick,    32   W. 

2»i  Idem,    sec.    53,    citing   several  Va.  119,  9  S.  E.  Rep.  65. 

authorities;    Parramore  vs.   Taylor,  284  Coghill  vs.  Kennedy,  119  Ala. 

11     Gratt.     220;     Simmerman     vs.  641;     Whitelaw    vs.    Sims,    90    Va. 

Songer,  29  Gra_tt.  9.  588,   19  S.  E.  Rep.   113;   White  vs. 

282  Idem,     citing     numerous     au-  Ross,  160  111.  56,  43  N.  E.  Rep.  336 ; 

thorities.  Chappell  vs.  Trent,  90  Va.  849,  19 
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§546.     In  the  matter  of  the  contest  of  wills — further  considered. 

On  the  question  of  mental  capacity  to  make  a  will  the  evidence 
must  necessarily  take  an  unusually  wide  range.^*^  Thus,  it  is 
competent  to  prove  the  declarations  of  the  testator  made  before 
or  after  the  execution  of  the  will;^*"  the  departure  from  or 
conformity  to  any  former  will  or  wills  disposing  of  the  property 
of  the  testator ;  -^''  the  provisions  or  terms  of  the  will  in  question 
in  connection  with  all  the  other  evidence  in  the  cause ;  "°^ 
written  agreements  to  which  testator  was  a  party  made  before 
and  after  the  will  in  question ;  ^*^  conversations  between 
persons  present  at  the  execution  of  the  will  of  a  dying  person 
in  regard  to  her  mental  and  physical  condition ;  ^^''  as  well  as  en- 
tire conversations  between  the  testator  and  the  legatees ;  ^"'  the 
fact  that  the  testator  disinherited  some  of  his  children ;  ^"^  the 
disposition  of  property  by  the  will  not  belonging  to  the  testa- 
tor as  a  circumstance  unfavorable  to  a  proper  mental  condition 
to  make  a  will;  ^^^  business  transactions  of  the  testator  both 
before  and  after  the  will  was  made.^"*  So,  the  opinions  of  wit- 
nesses, not  experts,  supported  by  the  facts  upon  which  such  opin- 

S.   E.   Rep.    113;    Miller   vs.   Miller,  N.  E.  Rep.  227;  Kerr  vs.  Lunsford, 

187  Pa.  St.  572,  41  Atl.  Rep.  277;  31   W.  Va.  659,  8  S.  E.  Rep.  493; 

Claffey   vs.,  Ledwith,   56   N.   J.   Eq.  Rest  vs.  McQuiston,  45  Iowa  145. 
333,    38   Atl.    Rep.   433;    Bromley's  288  Kaenders    vs.    Montague,    180 

Estate,  113  Mich.  53,  71  N.  W.  Rep.  111.  300,  54  N.  E.  Rep.  321;  Hollen- 

523;   Marx  vs.  MeGlynn,  88  N.  Y.  beck  vs.  Cook,  180  111.  65,  54  N.  E. 

357;  Maddox  vs.  Maddox,   114  Mo.  Rep.    154;    Rivard   vs.   Rivard,    109 

35,    35    Am.    St.    Rep.    734;    Rich-  Mich.  98,  63  Am.  St.  Rep.  566;  Sim 

mond's    Appeal,    59    Conn.    226,    21  vs.  Russell,  90  Iowa  656 ;  Patterson 

Am.   St.  Rep.   85,  and  note  pp.  94-  vs.   Patterson,   6   Serg.   and  R.   55; 

104;   Adkins  vs.  Withers,  94  N.  C.  Manatt  vs.  Scott,  106  Iowa  203,  68 

581-591 ;  Montague  vs.  Allan,  78  Va.  Am.   St.  Rep.   293. 
592.  289Messner    vs.    Elliott,    184    Pa. 

285  See  cases  cited  under  this  and  St.  41,  39  Atl.  Rep.  46. 

the  next  succeeding  section.  2soKosteleck     vs.     Scherhart,     99 

286  Heseman  vs.  Vogt,  181  111.  400,      Iowa  120,  68  N.  W.  Rep.  591. 

55   N.   E.   Rep.    151;    Mcintosh   vs.  291 /„  re  Potter's  Will,  161  N.  Y. 

Moore,  22  Tex.  Civ.  App.  22,  53^  S.  84,  55  N.  E.  Rep.  387. 

W.  Rep.  611;   Dingess  vs.  Branson,  292  Re  Burns'  Will,  121  N.  C.  336, 

14  W.  Va.  100;   MeMechen  vs.  Mc-  28  S.  E.  Rep.  519. 

Meehen,  17  W.  Va.  685.  293  Marks  vs.  Bryant,  4  H.  &  M. 

28T  Powers    vs.    Powers,    21     Ky.  91 ;  Be  Burkman's  Will,  64  Vt.  313, 

Law.  Rep.  597,  52  S.  W.  Rep.  845;  33  Am.  St.  Rep.  930. 

Smith  vs.  Henline,  174  111.  184,  51  294  Kerr  vs.  Lunsford,  supra. 
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ions  are  foimded,  are  competent  evidence  as  to  mental  capa- 
city.''°°  And  upon  the  question  of  mental  capacity,  all  the  facts 
connected  with  the  personal  history  of  the  testator,^"'  his  habits 
of  life/^^  and  the  extent  and  condition  of  his  property.'''* 

§547.     In  the  matter  of  the  contest  of  wills  further  considered. 

No  rules  can  be  laid  down  as  to  the  admissibility  or  compe 
tency  of  evidence  on  the  issue  of  undue  influence,  and  we 
only  state  here  some  classes  of  evidence  that  may  properly  be 
used  in  most  cases  involving  this  ground  of  contest.  Thus,  the 
contestants  may  prove  entire  conversations  between  the  deceased 
and  the  legatees,  which  tend  to  show  undue  influence ;  "^^  knowL 
edge  by  the  beneficiary  of  the  testator's  intention  to  make  a  wiU, 
though  of  little  weight ;  ^"^  motive  and  opportunity  to  exercise 
undue  influence  on  the  part  of  a  party  charged  with  it ;  ^"^  the 
unreasonableness  of  the  dispositions  made  by  the  will,  as  a 
circumstance  to  be  considered  with  the  other  evidence  in  the  case 
as  tending  to  show  undue  influence. ^°^  So,  the  departure  of  the 
will  in  question  from,  or  its  conformity  to  any  previous  will  or 
wills  of  the  testator  may  be  shown  in  evidence ;  ^"^  the  decelara- 
tions  of  the  testator,  whether  made  before  or  after  the  will.^"* 
And  if  undue  influence  be  shown  to  have  been  exercised  over  the 
testator,  both  before  and  after  the  execution  of  the  will,  the 
facts  may  be  given  in  evidence  to  the  jury,  from  which  they 
may  infer,  if  they  see  proper,  that  undue  influence  was  exercised 
over  the  testator  at  the  time  the  will  was  made.'""'     But  the  dec- 

296  Kerr     vs.     Limsford,     supra;  3<">  In  re  Dornell's  Will,  60  N.  Y. 
Dower  vs.   Church.  21   W.  Va.   24;  Sup.  53,  43  App.  Div.  241. 
Farnsworth   vs.    NofFsinger,   46   W.  soi /«  re  Keefe's   Will,  62  N.  Y. 
Va.  410,  33  S.  E.  Rep.  246.  Sup.  124,  47  App.  Div.  214. 

298  Rest  vs.   McQuiston,   45   Iowa  302  Kaenders  vs.  Montague,  supra; 

145.  HoUenbeek  vs.  Cook,  supra. 

297  Ball  vs.  Kane    (Del.),  39  Atl.  soa  Smith  vs.  Henline,  supra. 
Rep.  778;   Smith  vs.  Smith,  67  Vt.  aoiDinges    vs.    Branson,     14    W. 
443.  Va.  100;  Sheran  vs.  Kearney,  35  L. 

298  Young  vs.  Ridenbaugh,  67  Mo.  R.   A.   102. 

574.  305  Farney  vs.  Ferrell,  4  W.  Va. 

290  /„  re  Potter's  Will,  161  N.  Y.       729. 
84,  55  N.  E.  Rep.  387. 
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larations  or  admissions,  as  a  general  rule,  of  a  devisee  or 
legatee  interested  in  maintaining  the  will,  which  tend  to  impeach 
it  on  any  ground  whatever,  where  there  are  other  devisees  or 
legatees  interested  in  sustaining  it,  are  inadmissible.^"® 

§548.     Admissibility  of  parol  evidence  with  reference  to  written 
instruments  in  certain  cases. 

It  is  a  firmly  fixed  principle  in  the  law  of  evidence,  as  a 
general  rule,  obtaining  in  a  court  of  equity,  as  well  as  in  a 
court  of  law,  that  parol  evidence  cannot  be  admitted  (unless  in 
cases  of  fraud  or  mistake)  to  vary,  contradict,  add  to,  or  explain 
the  terms  of  a  written  agreement  of  the  parties,  and  thus  show 
that  the  agreement  is  different  from  what  it  appears  to  be  from 
the  writing  itself."*"  But  in  certain  cases  there  are  apparent 
exceptions  to  this  rule,  which  are  as  well  established  as  the 
rule  itself.  Thus  parol  evidence  is  admissible  to  show  additional 
independent  facts  contemporaneously  agreed  upon  and  not  in- 
consistent with  or  contradictory  of  the  contract  so  far  as  re- 
duced to  writing.  ^"^  Thus,  the  true  consideration  of  a  deed  or 
other  writing  may  be  shown  by  parol  evidence,  though  it  be 
different  from  that  expressed  on  the  face  of  the  instrument.^"* 
Thus,  where  a  sister  agrees  to  convey  to  her  brother  a  certain 
tract  of  land,  and,  in  consideration  thereof,  the  brother  agrees 
to  support  their  aged  father  and  mother  during  their  natural 
lives,  and  that  he  will  bind  himself  to  do  so  by  written  contract 
after  the  conveyance  shall  have  been  made.  Whereupon  the 
land  is  conveyed  accordingly  reciting  a  money  consideration 
only.     In  such  case  the  real  and  true  consideration  may  be 

306  Whitelaw  vs.  Whitelaw,  96  Va.  314,  23   S.  E.  Rep.  611;   Allen  vs. 
712,  32  S.  E.  Rep.  458;  Parsons  vs.  Crank   (Va.),  23  S.  E.  Rep.  772. 
Parsons,    66    Iowa    754,  .  21    N.    W.  308  Tuley  vs.  Barton,  79  Va.  387. 
Rep.  570,  24  N.  W.  Rep.  564;  Eastis  309  Dawson  vs.  Briscoe   (Ga.),  24 
vs.    Montgomery,    95    Ala.    486,    36  S.   E.  Rep.   157;    Stone  vs.  Minter, 
Am.  St.  Rep.  227,  11  So.  Rep.  204.  Ill    Ga.    45,    36    S.    E.    Rep.    321; 

As  to  evidence  in  ease  of  lost  or  Alexander   vs.    McDaniel,    56    S.    C. 

destroyed  wills,   see  Clark  vs.  Tur-  252,  34  S.  E.  Rep.  405;   Burke  vs. 

ner,   50  Neb.  290,   38  L.  R.  A.  433  Napier,    32   S.   E.  Rep.   134;   Bruce 

and  extended  note.  vs.  Slemp,  82  Va.  352,  4  S.  E.  Rep. 

307  Long   vs.    Perine.    41    W.    Va.  692. 
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shown  by  parol  evidence/'"  And  though  a  deed  be  absolute  on 
its  face,  the  real  nature  of  the  transaction  may  be  shown  by 
parol  evidence  or  surrounding  circumstances,  and  the  deed  held 
to  be  a  rnortgage.^"^'  And  in  determining  whether  a  deed  is  in 
fact  a  mortgage,  the  parol  declarations  of  the  parties  at  the  time 
of  the  transaction  are  admissible  in  evidence.^'^  So,  parol 
evidence  is  admissible  to  show  that  a  conveyanca  of  property  by 
a  father  to  his  children  was  intended,  either  in  whole  or  in  part, 
as  an  advancement ;  ^'^  and  likewise  where  the  conveyance  is 
made  to  a  son-in-law.^"  So,  parol  evidence  is  admissible  in  a 
suit  to  reform  a  written  instrument  on  the  ground  of  mistake,  to 
show  the  existence  of  the  mistake/^''  So,  in  a  suit  to  determine 
liability  on  certain  subscription  notes,  given  on  conditions  not 
expressed  in  the  notes,  the  subscribers  may  show  by  parol  evi- 
dence the  conditions  on  which  such  notes  were  given,  and  that 
they  were  not  performed."'"  So,  after  the  payment  of  a  written 
obligation,  the  makers  and  endorsers  may  show  by  parol  evidence 
a  contemporaneous  oral  agreement  as  an  inducement  to  the 
contract,  and  may  thus  fix  their  ultimate  liabilities  among 
themselves  according  to  the  true  consideration  and  purpose  of 
entering  into  such  obligation.''"  So,  parol  evidence  is  admis- 
sible, if  a  written  contract  is  ambiguous  on  its  face,  to  explain 
its  meaning,  that  is  to  show  the  situation  of  the  parties,  the 
circumstances  surrounding  them,  and  their  acts  afterwards  in 
executing  the  contract,  in  order  to  reflect  their  intention  in 
making  the  contract,  but  not  as  to  their  interlocutions,  or  con- 
versations before  or  at  the  time  of  the  consummation  of  the 
contract."'^     A  receipt,  in  so  far  as  it  is  an  admission  of  the 

sioWilfong    vs.    Johnson,    41    W.       Va.  294,  37  S.  E.  Eep.  581;  Keen  rs. 
Va.  283,  23  S.  E.  Eep.  730.  Kerns,  47  W.  Va.  575,  35  S.  E.  Rep. 

311  Shank   vs.    Groflf,    43    W.    Va.       902. 

337,    27    S.    E.    Rep.    340;    Florida  3i6  Catt  vs.  Oliver,  98  Va.  580,  36 

Cent.  &  P.  R.  Co.  vs.  Usina,  111  Ga.  S.  E.  Rep.  980. 

697,  36  S.  E.  Rep.  928.  si'  Faulkner   vs.   Thomas,   48   ^Y. 

312  Sadler  vs.  Taylor,  49  W.  Va.  Va.  148.  35  S.  E.  Rep.  915. 

104,  38  S.  E.  Rep.  583.  3i8  Knowlton  vs.  Campbell,  48  W. 

313  McClanahan    vs.    MeClanahan,       Va.  294,  37  S.  E.  Rep.  581 ;  Seraggs 
36  W.  Va.  34,  14  S.  E.  Rep.  419.  vs.  Hill,   37  W.  Va.   706,   17   S.  E. 

31-*  Bruce  vs.   Slemp,  82  Va.   352,       Rep.  185;  Caperton  vs.  Caperton,  36 
4  S.  E.  Rep.  692.  W.  Va.  479,  15  S.  E.  Rep.  257. 

315  Knowlton  vs.  Campbell,  48  W. 
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payment  of  money,  may  be  contradicted  by  parol  evidence 
of  fraud  or  mistake.'^''  So,  where  plaintiff  asserted  title  under 
a  sheriff's  deed,  averring  the  original  lost,  and  offered  the  regisr- 
tration  books  containing  a  copy  of  the  deed,  which  was  without 
a  seal,  but  recited  that  it  was  given  under  the  grantor's  hand  and 
seal,  it  was  error  not  to  admit  parol  testimony  that  the  deed  had 
a  seal.°^° 

§549.     Admissibility  of  parol  evidence  with  reference  to  written 
instruments  in  certain  cases  further  considered. 

While  it  is  well  settled  that  parol  evidence  is  admissible  to 
enable  the  court  to  construe  or  determine  the  true  meaning  of 
an  ambiguous  writing,^^"^  it  is  also  equally  well  settled,  that 
parol  evidence  is  not  admissible  to  aid  in  the  construction  of  a 
written  instrument  which  is  free  from  ambiguity.^^^  If  an 
affidavit  of  a  Sheriff  to  a  list  of  sales  of  delinquent  lands  is  ir- 
regular, in  jQot  showing  that  the  Sheriff  had  no  interest  in  the 
sale,  the  irregularity  cannot  be  cured  by  oral  evidence  of  his 
want  of  such  interest.^^^  So,  in  the  absence  of  fraud  or  mis- 
take, parol  evidence  is  not  adm.issible  to  show  that  the  considera- 
tion of  a  deed  is  totally  different  from  that  expressed  in  the 
deed.''^*  Thus,  it  cannot  be  shown  by  parol  testimony  that  a 
deed  purporting  to  be  based  on  a  good  consideration  is,  in  fact, 
founded   upon  a   valuable   consideration."^^ 

319  Cushwa  vs.  Improvement,  Loan  Va.  12;  French  vs.  Williams,  82  Va. 
and  Building  Ass'n,  45  W.  Va.  490,      462,  4  S.  B.  Rep.  59. 

32    S.    E.    Rep.    259;    Marcom    vs.  322  Grubb  vs.  Buford,  98  Va.  553, 

Adams,  122  N.  C.  222,  29  S.  E.  Rep.  37  S.  5S.  Rep.  637;  Buena  Vista  Co. 

333.  vs.  Billmyer,  48  W.  Va.  382,  37  S.  E. 

320  Strain  vs.  Fitzgerald,  N.  Rep.    583;    Chard   vs.   Warren,    122 

C.  ,  41  S.  E.  Rep.  872.  N.  C.  75,  29  S.  E.  Eep.  373  ;  French 

321  Ante,  sec.  548;  also  Pancake  vs.  French,  14  W.  Va.  458;  Camden 
vs.  George  Campbell  Co.,  44  W.  Va.  vs.  McCoy,  48  W.  Va.  377,  37  S.  E. 
82,  28  S.  E.  Rep.   719;   Richardson  Rep.  637. 

vs.'  Planters'  Bank,  94  Va.  130,  26  323Boggess  vs.   Scott    48  W.  Va. 

S.  E.  Rep.   413;  Maul  vs.  Connect-      316,  37  S.  E.  Rep.  661. 
icut  F.  Ins.  Co.,  95  Ga.  604,  23  S.  324  Latimer  vs.  Latimer,  53  S.  C. 

E.  Rep.   463;   Knick  vs.  Knick,   75      483,  31  S.  E.  Rep.  304. 

325  Latimer  vs.  Latimer,  supra. 
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§550.    The  evidence  nmst  be  confined  to  the  matters  in  issne. 

It  is  a  fundamental  rule  of  procedure,  both  at  law  and  in 
equity,  that  no  proof  can  be  admitted  which  is  not  authorized 
by  the  pleadings."^**  That  is,  there  can  be  no  evidence  read  or 
used  in  the  cause  as  to  any  matter  which  is  not  alleged  in  the 
bill  or  answer.^^^  The  object  or  purpose  of  this  rule  is  to 
relieve  from  the  inconvenience  and  injustice  to  which  parties 
would  be  exposed  if  they  were  liable  to  be  affected  by  evidence 
at  the  hearing,  of  the  intention  to  produce  which  they  had 
received  no  notice.^^'  The  meaning  of  this  rule  is,  that  the 
facts  which  are  intended  to  be  put  in  issue  must  be  averred  in 
the  pleadings,  and  not  the  materials,  or  circumstances  and  inci- 
dents, of  which  the  proof  of  these  facts  is  to  consist.^^'  A  gen- 
eral charge  or  statement  of  the  matter  of  fact  is  suflBcient,  so  that 
it  is  not  necessary  to  charge  minutely  all  the  circumstances  relat- 
ing to  the  fact,  as  these  are  properly  matters  of  evidence/'" 
Thus,  under  a  bill  to  set  aside  an  award  for  fraud  and  partiality, 
a  general  charge  of  fraud  or  partiality  will  authorize  the  intro- 
duction of  evidence  of  the  circumstances  tending  to  establish  it, 
although  such  circirmstances  are  not  charged  in  the  bill.'^^  But 
every  fact  which  it  is  desired  to  be  put  in  issue  must  be  alleged 
in  the  pleadings.''^ 

§551.     The  proof  must  correspond  to  the  case  made  in  the  bill. 

It  is  only  necessary  that  the  substance  of  the  case  should  be 
proved,'^'  and  while  it  is  true,  that  a  rigid  and  technical  con- 
struction of  bills  and  proceedings  in  equity  is  exploded  in  favor 

326  1  Daniell  Ch.  PI.  and  Pr.  (6th  vs.  Lawler,  29  W.  Va.  Ill,  11  S.  E. 

Am.  Ed.)    852,  853,  and  note    [a);  Eep.  111. 

Baugher  vs.  Eichelberger,  11  W.  Va.  328  i  Daniell  Ch.  PI.  and  Pr.   (6tli 

217;  Parker  vs.  Carter,  4  Munf.  273,  Am.  Ed.)   853. 

6   Am.  Dec.   513;    Floyd  vs.   Jones  329 /(/cm,  855. 

19  W.  Va.  359.  33o  Story  Eq.  PI.   (9th  Ed.),  sees. 

32T  Thompson  vs.  Jackson,  3  Rand,  28,  252. 

504 ;    Wefley   vs.    Shenandoah    Iron  331  Idem. 

L.  M.  &  :\I.  Co.,  83  Va.  768,  3  S.  E.  332  idem,  sees.  263,  265. 

Rep.    376;    Southall   vs.   Parish,   85  333  1  Daniell  Ch.  PI.  and  Pr.   (6th 

Va.  40.3,  7  S.  E.  Rep.  534;   Currey  Am.  Ed.)    860,  citing  numerous  au- 
thorities. 
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of  substance,  a  party  will  not  be  allowed  to  recover  upon  a  case 
proved,  essentially  differing  from  that  alleged  in  the  bill/" 
That  is,  if  the  evidence  sustains  the  essential  fact  or  facts  aver- 
red in  the  bill,  an  immaterial  variance  in  the  proof  will  not 
deprive  the  plaintiff  of  the  relief  sought  by  the  bill/'°  Thus 
if  suit  be  brought  to  recover  a  debt  and  the  bill  avers  that  the 
defendant  is  justly  indebted  to  the  plaintiff  in  a  specified  sum 
"  upon  contract  for  merchandise  furnished  by  the  plaintiff  to 
the  defendant,"  there  is  no  material  variance  where  the  evidence 
shows  that  the  merchandise  was  furnished  by  the  plaintiff  and 
another  as  partners,  and  that  before  the  suit  was  commenced 
the  partner  had  retired  from  the  firm  and  assigned  all  the  assets 
of  the  firm,  including  the  claim  in  suit,  to  the  plaintiff.^^°  So, 
as  the  name  of  a  corporation  is  not  the  only  means  of  its  iden- 
tity, if  some  words  be  added,  omitted  or  changed  in  the  spelling 
of  the  name  of  the  corporation,  this  is  not  a  fatal  variance,  if 
there  be  enough  to  distinguish  it  from  other  corporations,  and 
to  show  that  the  corporation  suing  or  being  sued,  was  the  one  in- 
tended.^^''  But  where  a  bill  to  set  aside  a  deed  alleges  that  the 
deed  was  drawn  incorrectly  by  mistake  of  the  scrivener,  and  the 
evidence  shows  that  the  grantee,  by  deception,  induced  the 
grantor  to  sign  it,  the  variance  is  fatal.^'' 

If  the  evidence  shows  that  the  plaintiff  has  a  cause  which  en- 
titles him  to  relief,  that  it  is  of  a  similar  nature  to  that  alleged 
in  the  bill,  and  such  as  may  be  made  available  by  proper  amend- 
ments to  the  bill,  the  court  on  the  hearing  should  not  dismiss  the 
bill  without  giving  the  plaintiff  an  opportunity  to  amend  within 
a  reasonable  time.^^" 

33*Bauglier   vs.    Eichelberger,    11  337  First  Nat.  Bank  vs.  Hunting- 

W.  Va.  217;  Doonan  vs.  Glynn,  26  ton  Distilling  Co.,  41   W.  Va.  530, 

W.  Va.  225;  Baldenberg  vs.  Walden,  23  S.  E.  Rep.  792,  56  Am.  St.  Rep. 

14  W.  Va.  397 ;  Floyd  vs.  Jones,  19  878. 

W.  Va.  359.  338  Adams  vs.   Gill,   158   111.    190, 

335  Wetherill    vs.    MeClaskey,    28  41  N.  E.  Rep.  738. 

W.  Va.  195;  Doonan  vs.  Glynn,  su-  339  Doonan  vs.  Glynn,  supra.    See 

pra  ■  Simpson  vs.  Edmiston,  23  W.  Baldenberg  vs.  Warden,   14  W.  Va. 

Va.  675,  678.  397;  Depue  vs.  Sargent,  21  W.  Va. 

336  Wetherill    vs.   MeClaskey,   su-  326. 
pra. 
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§552.    Effect  of  a  decree  based  upon  a  conflict  in  the  evidence. 

If  a  decree  is  rendered  upon  depositions  which  are  conflicting, 
and  of  such  a  doubtful  and  unsatisfactory  character  that  differ- 
ent minds  and  different  Judges  might  reasonably  disagree  as  to 
the  facts  established  by  them,  or  the  proper  conclusions  to  be 
drawn  from  them,  the  Appellate  Court  will  not  reverse  the  de- 
cree or  finding  of  the  Chancellor,  although  the  testimony  be  such 
that  the  Appellate  Court  might  have  pronounced  a  different  de- 
cree had  it  decided  the  cause  in  the  first  instance."^"  The  effect 
of  the  decisions  cited  in  the  footnote  is  to  declare  that  where  the 
decree  of  a  Circuit  Court  rests  upon  a  substantial  conflict  in  the 
evidence,  it  will  not  be  disturbed  by  the  Appellate  Court  be- 
cause of  a  lack  of  evidence  to  support  it. 

sioDoonan  vs.  Glynn,  28  W.  Va.  15,   20   S.  E.  Eep.   854;   Thorn  vs. 

715;    Smith   vs.   Yoke,    27    W.   Va.  Sprouse,  46   W.   Va.  225,   33   S.  E. 

639;  Bartlett  vs.  Cleavinger,  35  W.  Eep.    99;    Shepherd   vs.    Snodgrass, 

Va.  720,   14  S.  E.  Rep.  277;   Rich-  47  W.  Va.  79,   34  S.  E.  E«p.  879; 

ardson  vs.  Ralphsnyder,  40  W.  Va.  Hickman  vs.  Painter,  11  W.  Va.  386. 
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CHAPTER  XXV. 

CONSOLIDATION    AND    HEARING   OF   CAUSES. 

Sec.  553.  Preliminary  observations. 

Ses.  654.  When  consolidation  should  be  ordered. 

Sec.  555.  The  mode  of  obtaining  an  order  for  consolidation. 

Sec.  556.  Preliminary  and  final  hearings. 

Sec.  557.  When  a  cause  may  be  heard. 

Sec.  558.  Matters  of  preliminary  hearing. 

Sec.  559.  Preliminary  hearing  with  reference  to  the  pleadings  in  a  cause. 

Sec.  560.  The  final  hearing  of  the  cause. 

Sec.  560a.     The  hearing  of  a  cause  upon  demurrer. 

Sec.  561.  When  case  may  be  heard  as  to  a  part  of  the  defendants. 

Sec.  562.  When  a  cause  may  be  finally  heard. 

See.  563.  What  matters  may  be  considered  on  the  hearing  of  a  cause. 

Sec.  564.  Certain  matters  that  may  be  noticed  or  raised  at  the  hearing 

of  a  cause. 

See.  565.  The  manner  of  hearing  a  ease. 

§553.     Preliminary  observations. 

The  object  to  be  attained  by  the  consolidation  of  causes  pend- 
ing in  the  same  court  against  the  same  party  or  parties,  is  to 
prevent  the  unnecessary  accumulation  of  costs  necessarily  inci- 
dent to  the  prosecution  of  two  or  more  suits  concerning  the  same 
matter.^  This  being  the  purpose  to  be  subserved  by  such  a 
course,  a  court  ought  not  to  hesitate  to  order  a  consolidation, 
when  to  do  so  will  relieve  a  defendant  or  an  estate  from  un- 
necessary expenses  and  costs,  and  will  thus  not  only  be  a  sub- 
stantial benefit  to  the  defendant  or  defendants,  but  even  to  the 
plaintiffs  themselves;  and  this  the  court  may  do  in  any  case, 
inasmuch  as  a  court  of  equity  has  the  inherent  power  to  order 
a  consolidation  of  causes,^  and  the  exercise  of  such  discretion 
will  not  be  disturbed  on  appeal,  unless  the  parties  or  some  of 

1  Wyatt  vs.  Thompson,  10  W.  Va.  2  Patterson   vs.    Eakin,    12    S.   E. 

645 ;  Beach  vs.  Woodyard,  5  W.  Va.       Rep.    144;    Oldfather   vs.    Zent,    U 
231.  Ind.  App.  430,  39  N.  E.  Rep.  221. 
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them  have  been  prejudiced  by  the  court's  action  in  that  regard.* 
In  accordance  with  the  doctrine  thus  obtaining  it  is  not  im- 
proper to  hear  three  causes  to  enforce  equitable  claims  together, 
where  such  a  course  is  necessary  to  protect  the  interests  of  all 
the  parties.* 

§554.    When  consolidation  should  be  ordered. 

It  is  a  well  settled  rule  that  when  two  or  more  causes  are 
pending  in  the  same  court,  and  the  parties  therein  are  the  same, 
and  such  causes  have  been  brought  upon  matters  which  might 
have  been  united  in  one  suit,  and  the  defense  is  the  same  in  all, 
the  causes  ought  to  be  consolidated  and  heard  together ;  °  but 
where  the  suits  are  by  different  plaintiffs  proceeding  against 
different  funds  in  the  hands  of  different  defendants  to  satisfy 
separate  and  distinct  liens  or  demands,  a  consolidation  is  im- 
proper.°  It  is  sufficient  if  the  main  objects  or  grounds  of  suit 
in  the  different  causes  be  substantially  the  same,''  and  it  is 
likewise  sufficient  if  the  defendants  in  the  various  suits  have  a 
common  defense  or  have  a  common  interest,  though  they  may 
have  been  sued  in  different  rights  or  capacities.^  Thus,  a  suit 
by  the  beneficiary  against  the  trustee  may  be  consolidated  with 
another  suit  by  a  legatee  against  the  same  defendant  as  execu- 
tor, where  the  rights  of  each  plaintiff  involve  the  settlement  and 
distribution  of  the  same  estate.® 


3  Moorman   vs.    Crockett,   90    Va.  ing  the  same  subject,  the  plea  may 
185,  17  S.  E.  Rep.  875.  be  rejected,  the  causes  consolidated, 

4  National,  etc.,  Bank  vs.  Preston  and  proceeded  in  as  one  suit. 

et  al.,  97  Va.  222,  33  S.  E.  Rep.  546.  8  Wyatt    vs.     Thompson,     supra; 

6  McKittrick    vs.    McKittrick,    43  Beach   vs.    Woodyard,    supra;    Hill 

W.  Va.  117,  27  S.  E.  Rep.  303;  Wy-  vs.   Postley,   90  Va.   200,   17   S.   E. 

att  vs.  Thompson,   10  W.  Va.  645;  Rep.  946. 

Beach  vs.  Woodyard,  5  W.  Va.  231 ;  f  McKittrick  vs.   McKittrick,   su- 

Mosby  vs.  Withers,  80  Va.  82.  pra;  Moorman  vs.  Crockett,  supra; 

In  Mosby  vs.  Withers,  supra,  the  Patterson  vs.  Eakin,  87  Va.  49,  12 

court  decides  that  where  in  equity  S.  E.  Rep.  144. 

a  plea  is  presented  of  the  pendency  s  Moorman  vs.  Crockett,  supra. 

of  another  suit  in  the  same  court,  » Moorman  vs.  Crockett,  supra. 
between  the  same  parties,   concern- 
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§555.    The  mode  of  obtaining  an  order  for  consolidation. 

As  we  have  seen,"  the  consolidation  of  causes  is  in  the  sound 
discretion  of  the  court,  and  not  matter  of  strict  right, ^^  and  the 
question  or  right  to  consolidate  cannot  he  raised  by  plea,  in 
abatement  or  in  bar,  but  by  motion  for  rule  to  show  cause  why 
the  suits  should  not  be  consolidated  and  heard  as  one.^* 

§556.    Preliminary  and  final  hearings. 

The  hearing  of  a  cause  in  equity  really  means  its  trial  and 
determination."  The  word  "hearing,"  as  applied  to  equity 
causes,  has  the  same  meaning  as  the  word  "  trial,"  which  is  ap- 
plied to  actions  at  law.^*  There  are  two  kinds  of  hearings  in  a 
court  of  equity:  (1)  Preliminary  or  interlocutory,  and  (2) 
final  hearings.^^  At  a  preliminary  hearing,  the  court  decider 
those  questions  and  passes  upon  those  matters  which  are  mate- 
rial in  determining  the  subsequent  or  further  steps  to  be  taken, 
in  the  cause,  and  often  determines  the  pleadings  therein,  and 
the  issue  or  issues  between  the  parties.^"  There  may  be  several 
preliminary  hearings  in  a  cause,  but  in  the  very  nature  of 
things,  there  can  be  but  one  final  hearing,^'  at  which  the  cause 
is  absolutely  disposed  of  by  the  entry  of  a  final  decree  upon  the 
merits  of  the  suit.^* 

§557.     When  a  cause  may  be  heard. 

There  can  be  neither  a  preliminary  nor  a  final  hearing  of  a 
cause  until  it  has  been  properly  matured  for  a  hearing;  ^^  that 
is,  until  process  has  been  served  upon  the  defendant,  or  order 

10  Ante,  sec.  553.  Mod.  Eq.  Pr.,  sees.  634,  635;  2  Dan- 

iiMcEae  vs.  Boast,  3  Rand.  481.  iell  Ch.  PI.  and  Pr.   {6th  Am.  Ed.) 

12  McEae  vs.  Boast,  supra;  Wyatt  bottom  p.  963. 

vs.  Thompson,  sitpro.  is  Adams' Eq.  (8th  Ed.)  374. 

isBabeock  vs.  Wolf,  70  Iowa  679,  "2  Daniell  Ch.  PI.  and  Pr.    (6th 

28  N.  W.  Rep.  490;  Black  Law  Die.  Am.  Ed.)  p.  963,  note. 

564.  18  Miller  vs.  Tobin,  supra;  Akerly 

1*  Black  Law  Die.  564;  Akerly  vs.  vs.  Vilas,  supra;  Galpin  vs.  Criteh- 

Vilas,  24  Wis.  171.  low,  supra;  2  Daniell  Ch.  PI.  and 

15  Akerly  vs.  Vilas,  supra;  Miller  Pr    (6th  Am.  Ed.)  953,  note. 

vs.  Tobin,  18  Fed.  Rep.  616;  Galpin  -^^  Ante,  sec.  259;  Kuhn  vs.  Mack,, 

vs.      Critchlow,      112     Mass.     343;  4  W.  Va.  186. 
Adams'  Eq.  (8th  Ed.)  374;  2  Beach 
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of  publication  duly  executed,  if  the  defendant  be  a  non-resi- 
dent and  not  duly  served  with  process,  or  appeared  to  the  cause, 
the  rules  properly  taken  and  the  cause  set  for  hearing,^"  unless 
it  be  submitted  by  consent  or  without  objection;  ^^  and  when 
the  record  does  not  disclose  that  objections  were  made  to  the 
hearing  of  a  cause,  the  presumption  is  that  the  cause  was  heard 
without  objection.^^  But  it  is  the  better  practice  that  the  de- 
cree on  its  face  should  show  that  the  cause  has  been  regularly 
matured  for  hearing. ^^  And  if  there  are  infant  defendants 
there  can  be  no  hearing  until  a  guardian  ad  litem  has  been  ap- 
pointed for  such  infants.'*  But  if  a  cause  is  prematurely  heard 
and  the  bill  dismissed,  it  will  not  be  reversed  on  that  ground 
only,  if  there  could  be  no  other  result  than  delay  and  the  incur- 
rence of  additional  costs.^^ 

§558.     Matters  of  preliminary  hearing. 

The  usual  matters  constituting  the  grounds  of  preliminary 
hearing  are  the  insufficiency  or  defectiveness  of  the  pleading; 

20  Ante,  sec.  259 ;  Price  vs.  Pin- 
nell,  4  W.  Va.  296 ;  McCoy  vs.  Mc- 
Coy^  9  W.  Va.  443;  Harrison  vs. 
Loneberger,  11  W.  Va.  175;  10  Enc. 
Pi.  and  Pr.  9. 

In  Virginia  a  cause  cannot  be 
heard  in  which  the  defendants  are 
proceeded  against  as  non-residents 
or  unknown  parties,  until  fifteen 
days  after  the  completion  of  the 
execution  of  the  order  of  publica- 
tion. Code  (Va.),  1887,  sec.  3232. 
In  West  Virginia  the  cause  may  be 
heard  at  the  next  term  of  the  court 
after  the  completion  of  the  order  of 
publication.  Code  (W.  Va.),  1899, 
Ch.  124,  sec.  13.  In  the  latter  State 
no  judgment  ( which  also  includes  de- 
crees. Code,  Ch.  13,  sec.  17,  cl.  12) 
by  default  on  a  scire  facias  or  sum- 
mons shall  be  valid,  if  it  becomes 
final  within  thirty  days  after  the 
service  of  such  process.  Code  (W. 
Va.),  Ch.  124,  sec.  6. 

21  Kuhn  vs.  Mack,  supra ;  Ander- 
son vs.  Moore,  145  111.  61,  33  N.  E. 


Rep.  848 ;  Poling  vs.  Johnson,  2  Rob. 
Rep.  255;  Armstrong  vs.  Pitts,  13 
Gratt.  235 ;  Lang  vs.  Jones,  5  Leigh 
192. 

22  Gardner  vs.  Landcraft,  6  W. 
Va.  36. 

As  the  court  has  the  right  to  cor- 
rect the  proceedings  had  at  rules  in 
order  to  hear  the  cause,  and  make 
final  decree  therein,  it  results  from 
this,  that  in  the  absence  of  any- 
thing to  the  contrary  appearing  up- 
on the  record,  it  must  be  presumed 
that  the  cause  was  regularly  ma- 
tured for  hearing  when  the  decree 
was  entered,  if  it  appear  that  the 
process  was  executed  and  the  bill 
filed  for  a  sufiScient  time  for  the 
cause  to  be  matured.  Riggs  vs. 
Lockwood,  12  W.  Va.  133. 

23  Riggs  vs.  Lockwood,  12  W.  Va. 
133. 

2i  Piercy  vs.  Pierey,  5  W.  Va.  199. 
26  Mayse     vs.      Biggs,      3     Head 
(Tenn.)   36. 
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the  appointment  of  special  commissioners  in  certain  cases,  as  in 
proceedings  to  make  partition  of  real  estate ;  the  appointment  of 
a  special  receiver;  the  reference  of  the  cause  to  a  special  or 
master  commissioner,  to  investigate  and  report  to  the  court  with 
reference  to  certain  facts,  to  enable  the  court  to  conveniently 
make  a  decree  in  the  cause,  and  the  direction  of  an  issue  to  be 
tried  by  a  jury,  either  on  the  law  side  of  the  court,  or  at  the  bar 
of  the  court  of  equity.^*  To  this  may  be  added  the  hearing  of 
exceptions  to  depositions,^'  and  to  the  reports  of  commissioners 
and  special  receivers/^  and  also  a  motion  to  dissolve  an  injunc- 
tion ancillary  to  the  relief  sought  by  the  bill,^^  as  in  such  a  case 
the  bill  should  be  retained  and  the  cause  proceeded  with  to  a 
final  hearing/" 

§559.     Freliminary  hearing  with  reference  to  the  pleadings  in  a 
cause. 

The  hearing  of  a  cause  upon  a  oemurrer  to  the  bill,  whether 
the  demurrer  is  overruled  or  sustained,  is  a  mere  preliminary  or 
interlocutory  matter,^^  and  it  only  becomes  final  when  the  cause 
is  adjudicated  and  the  bill  is  dismissed  upon  the  demurrer.^^ 
So,  the  argument  of  exceptions  to  a  bill  because  of  scandal  or 
impertinence,  or  exceptions  to  a  plea  or  answer,  is  always  upon 
a  preliminary  hearing  of  the  cause  as  to  such  matters.*"^     The 

26  Adams'   Eq.    (8th   Ed.)    375   et  so  Idem, 
seq.;   Puterbaugh    Ch.   PI.   and   Pr.  3i  Campbell   vs.    Powers,    139    111. 
(3rd   Ed.)    244;    Barton's    Suit   in  128,  28  N.  E.  Rep.  1062;  Ft.  Dear- 
Equity,   135;   Bogardus  vs.  Trinity  born  Lodge  vs.  Kline,  115  111.   177, 
Church,  4  Paige  Ch.  178,  3  Law.  Ed.  3  N.  E.  Eep.  272,  56  Am.  Rep.  133; 
394;   Miller  vs.  Cook,  77  Va.  806;  Nye   vs.    Slaughter,   21   Miss.   638; 
Wood  vs.  Harmison,  41  W.  Va.  376,  Eoundtree  vs.  McKay,  6  Jones    (N. 
23    S.    E.    Rep.     560;     Repass    vs.  C.)    Eq.  87;    Steenrod  vs.  Railroad 
Moore,   96  Va.   147,   30   S.  E.  Rep.  Co.,  25  W.  Va.  133. 
458 ;  Kanawha  Lodge  vs.  Swaim,  37  32  McCoy   vs.   McCoy,   29   W.   Va. 
W.  Va.  176,  16  S.  E.  Rep.  462;  Wil-  794,  2  S.  E.  Rep.  899;  MeLeod  vs. 
helm  vs.  Caylor,  32  Md.  151;  Davis  Dell,  9  Fla.  427. 
vs.  Clabaugh,  30  Md.  508.  33  Flagg  vs.  Bonnell,  10  N.  J.  Eq. 

2T  Ante,  sees.  496-499.  (2  Stock.)   82;   Salmon  vs.  Clagett, 

28 Pos*,  sees.  646-649.  3  Bland   (Md.)    125. 

29  Kelly    vs.    Baltimore,    53    Md. 
134. 
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consideration  of  the  other  matters  of  preliminary  hearing  are 
deferred  to  subsequent  chapters  of  this  work/* 

§560.     The  final  hearing  of  the  canse. 

A  final  hearing  is  a  hearing  as  to  the  merits  of  the  cause,  and 
one  that  absolutely  disposes  of  the  suit/"  by  a  final  decree  dis- 
posing of  the  matters  in  controversy.^'  Such  hearing  may  be 
upon  a  demurrer  to  the  bill ;  ^'  upon  bill  and  answer ;  ^*  upon 
bill,  answer  and  replication  to  the  answer ;  ^^  or  upon  all  the 
pleadings,  papers  and  proofs  in  the  cause.*" 

§560a.     The  hearing  of  a  cause  upon  demnrrer. 

It  is  not  usual  that  a  final  hearing  is  had  solely  upon  a  de- 
murrer to  the  bill,  but  when  the  cause  is  so  heard  the  argument 
is  confined  to  the  case  appearing  upon  the  record,  and,  of  course, 
for  the  purposes  of  the  argument,  the  matters  of  fact  properly 
alleged  in  the  bill  are  admitted  to  be  true.*^  The  demurrer  can- 
not be  defeated  by  proposing  to  amend  the  bill  at  the  time  of 
the  hearing  on  demurrer,*^  unless,  of  course,  the  plaintiff  con- 
cede the  insufficiency  of  his  bill  and  allow  the  demurrer  to  be 
sustained  and  then  submit  a  motion  to  the  court  for  leave  to 
amend.  *^ 

54  Post,  Chapters  27,  28,  29.  *»  Jones  vs.  Brittan,  1  Woods  667; 

55  2  Daniell  Ch.  PI.  and  Pr.  (6th  Central  Bank  vs.  Conn.  Mut.  Life 
Am.  Ed.)  963,  note,  citing  Miller  Ins.  Co.,  104  U.  S.  54;  Hughes  vs. 
vs.  Tobin,  18  Fed.  Eep.  609.  Harvey,  75  Va.  200;  Kuhn  vs.  Mack, 

s«  Shipman  Eq.  PI.  141.  4  W.  Va.  186,  193. 

37  Huntington  vs.  Sanders,  14  Fed.  *i  1  Barbour  Ch.  Pr.  Ill;  Bast 
Rep.  907.  India  Co.  vs.  Henchman,  1  Ves.  Jr. 

38  2  Daniell  Ch.  PI.  and  Pr.  (6th  289;  Phelps  vs.  McDonald,  2  McAr- 
Am.  Ed.)  974;  ante,  sec.  456.  thur  (D.  C.)  375;  Black  vs.  Shreeve, 

"  Where  exceptions  to  a  part  of  7  N.  J.  Eq.  440 ;  Tallmadge  vs. 
an  answer  are  sustained,  and  the  Lovett,  3  Edw.  Ch.  (N.  Y.)  563; 
defendant  does  not  ask  leave  to  Chicago,  St.  L.  ■&  N.  O.  R.  Co.  vs. 
amend  his  answer,  it  is  not  error  to  Macomb,  2  Fed.  18;  Gray  vs.  Re- 
proceed  to  hear  the  case  on  the  bill  gan,  23  Miss.  304. 
and  so  much  of  the  answer,  as  is  not  *2  Fletcher  Eq.  PI.  and  Pr.,  citing 
excepted  to."  Chapman  vs.  Rail-  Mutual  Reserve  Fund  Life  Ass'n  vs. 
road  Co.,  26  W.  Va.  300.  Bradbury,  53  N.  J.  Eq.  643,  33  Atl. 

39  Gardner  vs.  Landcraft,  6  W.  Va.  Rep.  960. 

36.  *^  The  course  here  mentioned  in 
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The  usual  course  of  proceeding,  when  the  demurrer  comes  on 
for  hearing,  and  all  parties  appear,  is  for  the  counsel,  in  support 
of  the  demurrer  to  be  first  heard,  next  the  plaintiff's  counsel, 
and  then  the  leading  counsel  for  the  demurring  party  replies.** 
A  final  hearing  on  the  demurrer  of  one  of  two  defendants  may 
be  had,  although  the  other  defendant  had  not  appeared,  provided 
sufficient  has  been  disclosed  to  enable  the  court  to  determine  the 
lights  of  all  the  parties  concerned.*® 

§561.    When  case  may  be  heard  as  to  a  part  of  the  defendants. 

As  a  general  rule,  a  suit  in  equity  cannot  be  formally  heard 
arid  disposed  of  as  to  some  of  the  parties,  unless  it  is  in  a  situa- 
tion to  be  disposed  of  as  to  all  those  who  are  necessary  parties 
to  the  cause.**  That  is,  equity  will  not  hear  and  determine  a 
oause  piecemeal.*'  But  it  is  provided  by  statute  in  the  Vir- 
ginias that  if  a  cause  has  been  set  for  hearing  as  to  any  defend- 
ant, it  shall  be  heard  as  to  him,  unless  his  interests  be  so  con- 
nected with  those  of  other  defendants  in  the  suit,  that  it  would 
be  improper  to  decide  upon  their  interests  separately.*'  But  it 
seems  to  us,  even  under  this  statute,  that  the  interests  of  the  de- 
fendant or  defendants  against  whom  the  decree  is  rendered  must 
be  so  separate  and  distinct  from  the  other  defendant  or  defend- 
ants, that  such  decree  will  not  interfere  with  the  rights  or  lia- 
bilities of  those  as  to  whom  no  hearing  was  had  at  the  time  of 
the  rendition  of  the  decree.*" 

§562.     When  a  cause  may  be  finally  heard. 

A  cause  may  be  finally  heard  when  it  is  ready  for  a  hearing,'^'* 
though  not  formally  set  for  hearing,  if  no  objection  be  made  to 

the  text  is  the  one  usually  pursued  S.  E.  Rep.  237. 

in  practice.  *7  Leonard  vs.  Smith,  34  W.  Va. 

a  1  Daniell  Ch.  PL  and  Pr.  '{etls  «9,  12  S.  E.  Rep.  at  p.  482. 

Am.  Ed.)  592.  ^s  Code  (W.  Va.),  1899,  Ch.  125, 

*5 Morgan  vs.  Scott,  Minor  {'Ma,.)  see.  51;   Code  (Va.),  1887,  Ch.  159, 

81,  12  Am.  Dec.  35.  sec.  3292. 

*6  MeClain   vs.    French,    2   T.   B.  49  Daugherty  vs.  Walters,  1  Ohio 

Mon.  (Ky.)  147;  Estava  vs.  Leputa,  St.  201;   Evans  vs.  Wait,   5  J.  J. 

21  Ala.  504,  56  Am.  Dee.  266;  Wil-  Marsh.  (Ky.)  110. 

son  vs.  Canico,  46  W.  Va.  466,  33  so  Kuhn  vs.  MacK,  supra. 
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its  being  heard  because  not  set  for  hearing/^  And  when  a 
cause  is  ready  for  a  hearing,  after  being  set  for  hearing,  the 
hearing  ought  not  to  be  delayed  except  for  good  cause.°^  Thus, 
when  an  administrator  is  proceeding  to  enforce  a  judgment  re- 
covered by  him  against  persons  who  are  distributees  of  the 
estate,  the  hearing  will  not  be  delayed  until  there  is  a  settle- 
ment of  the  administrator's  accounts/^  So,  if  a  court  is  satis- 
fied that  the  plaintiff's  death  has  been  suggested  by  the  defend- 
ant, without  any  knowledge  on  the  part  of  such  defendant  that 
the  plaintiff  is  dead,  and  that  such  suggestion  has  only  been 
made  for  the  purpose  of  delay,  the  court  may  disregard  such 
suggestion  and  render  final  decree  in  the  cause,  if  ready  for 
hearfng.^*  So,  where  a  dfemurrer  to  a  bill  has  been  sustained, 
and  the  bill  amended  at  bar,  the  hearing  of  the  cause  cannot  be 
continued  as  matter  of  right/"  Nor  can  the  hearing*,  be  delayed 
by  the  defendant  upon  the  mere  filing  of  his  answer,^"  but  the 
plaintiff  m.ay  postpone  the  hearing  at  the  term  at  which  the 
answer  is  filed,  which  puts  in  issue  the  material  allegations  of 
his  bill. 

§563.    What  matters  may  be  considered  on  the  hearing  of  a  cause. 

It  is  well  settled  that  only  such  matters  as  are  alleged  in  the 
pleadings  can  be  considered  by  the  court  upon  the  hearing  of  a 
cause.'''  Thus,  if  a  party  would  show  the  existence  of  fraud  or 
mistake,  and  there  is  nothing  in  the  pleadings  putting  this  mat- 
ter in  issue,  depositions  filed  in  the  catise  relating  to  such  fraud 
or  mistake,  cannot  be  considered  by  the  court.''* 

61  Idem.  66  Taylor  vs.  Cox,  32  W.  Va.  148, 

52  Gardner    vs.    Landcraft,    6    W.  16  S.  E.  Rep.  520. 

Va.  36;  Linn  vs.  Fatten,  10  W.  Va.  66  Keck  vs.  Allender,   37   W.  Va. 

187 ;    Reynolds    vs.    The    Bank,    6  201,  16  S.  E.  Rep.  520. 

Gratt.     174;    Baker    vs.    Oil    Tract  =7  Burley  vs.  Wefler^   14  W.  Va. 

Co.,  7  W.  Va.  454.  264;  Smith  vs.  Lowther,  35  W.  Va. 

63  Wyatt  vs.  Thompson,  10  W.  Va.  300,  13  S.  E.  Rep.  999. 
645.  68  Burley  vs.  Wells,  supra. 

64  Gillespie  vs.  Bailey,  12  W.  ¥a. 
70. 
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§564.    Certain  matters  that  may  be  noticed  or  raised  at  the  hear- 
ing of  a  cause. 

If  at  the  hearing  it  should  appear  that  necessary  parties, 
whose  interests  will  be  prejudiced  by  a  decree,  are  not  before 
the  court,  the  hearing  will  be  adjourned  until  such  parties  are 
brought  into  the  case.^"  So,  any  proper  amendments  to  the  bill 
may  be  made  at  the  hearing  so  as  to  promote  the  ends  of  justice.'" 
Thus,  where  by  reason  of  some  defect  or  omission  in  tlie  bill  the 
case  has  not  been  brought  plainly  within  the  issue,  the  plaintiff 
will  be  permitted  to  adapt  the  allegations  to  the  case  as  proved."^ 
And  where  a  party  has  not  disclaimed  on  the  record,  he  may  file 
his  disclaimer  at  the  hearing."^  And  the  objection  of  multi- 
fariousness may  be  raised  at  the  hearing,  in  the  absence  of  a  de- 
murrer, plea  or  answer.^'*  So,  want  of  jurisdiction  in  the  court 
may  be  raised  at  the  hearing,"*  even  though  not  made  the  subject 
of  demurrer  or  other  pleading,"^  unless  the  bill  shows  on  its 
face  proper  matter  of  jurisdiction,  and  that  the  parties  are  also 
within  the  jurisdiction  of  the  court,  when  exceptions  for  want 
of  jurisdiction  must  be  raised  by  plea  in  abatement."®  And  a 
bill  not  alleging  any  ground  for  relief  will  be  disraissed  at  the 
hearing,  though  no  demurrer  was  filed  to  it.*" 


59  1  Beach  Mod.  Eq.  Pr.,  see.  77. 

^0  Idem,  sec.  160. 

«i  Idem,  see.  161. 

62/deTO,  sec.  284. 

«3  Idem,  sec.  126. 

64  Green  vs.  Massie,  21  Gratt. 
356;  Beckley  vs.  Palmer,  11  Gratt. 
625;  Gravely  vs.  Gravely,  84  Va. 
151,  4  S.  E.  E«p.  218. 

In  the  case  of  Gravely  vs.  Grave- 
ly, supra,  Richardson,  J.,  in  his 
opinion,  says :  "  However  it  may 
be  elsewhere,  the  well  settled  doe- 
trine  in  Virginia  is  that,  if  a  bill 
does  not  state  a  ease  for  proper  re- 
lief in  equity,  the  court  vpill  dis- 
miss it  at  the  hearing,  though  no 


objection  has  been  taken  to  the  jur- 
isdiction by  the  defendant  in  Ms 
pleadings.  Hudson  vs.  Kline,  9 
Gratt.  379;  Beekley  vs.  Palmer,  11 
Gratt.  625;  Green  vs.  Massie,  21 
Gratt.  356;  Salamone  vs.  Keiley,  80 
Va.  86." 

65  Poindextf  r  vs.  Burwell,  82  Va. 
507;  Western  Union  Tel.  Co.  vs. 
Pettyjohn,  88  Va.  296,  13  S.  E.  Rep. 
431 ;  Cresap  vs.  Kemble,  26  W.  Va. 
603. 

06  Wells  vs.  Hughes,  89  Va.  543, 
16  S.  E.  Rep.  689. 

87  Willis  vs.  Willis,  42  W.  Va. 
522,  26  S.  E.  Rep.  515. 
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§565.     The  manner  of  hearing  a  case. 

The  usual  manner  of  presenting  a  case  to  the  court  is  for  the 
plaintiff's  counsel  to  read  the  bill,  or  state  its  nature,  to  the 
■court,  and  the  defendant's  counsel  to  do  likewise  as  to  the  an- 
swer or  pleadings  constituting  the  defense;  after  which  the 
plaintiff's  counsel  reads  the  evidence  in  support  of  the  bill,  and 
then  the  defendant's  counsel  reads  the  evidence  for  the  defense, 
and  if  there  is  any  rebutting  evidence  it  is  then  read."*  The 
party  holding  the  affirmative  of  the  issue  has  the  right  to  open 
and  conclude  the  argument."^  If  the  case  is  heard  on  bill,  and 
cross-bill,  answers  and  depositions,  the  plaintiff  in  the  original 
bill  is  entitled  to  the  opening  and  closing  of  the  case.'" 

68  2    Beach    Mod.    Eq.    Pr.,    sees.  n^Idem. 

631,    632,    citing   Gibson's    Suits   in  to  idem. 

Chancery,  see.  524;  Puterbaugh  Ch. 
PI.  and  Pr.   (3rd  Ed.)   243. 
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§566.     Classification  and  definition  of  decrees. 

A  decree  is  the  sentence  or  adjudication"  made  by  the  law, 
spoken  through  a  court,  upon  the  case  made  upon  the  proof  in 
accordance  with  the  issue  or  issues  made  by  the  pleadings. '^ 
There  are  two  kinds  of  decrees,  known  as  interlocutory  and 
iinal.^  We  have  already  seen  what  a  final  decree  is.^  A  decree 
will  usually  be  tresited  as  interlocutory  whenever  any  further 
action  of  the  court  is  necessary  to  complete  the  relief  contem- 
plated by  the  court.*  So,  a  decree  is  interlocutory  which  does 
not  adjudicate  all  the  matters  in  controversy  between  the  par- 
ties.'^ Thus,  an  order  referring  a  cause  to  a  commissioner  to 
take  and  report  an  account  is  interlocutory."  So,  an  order  sus- 
taining a  demurrer  and  giving  the  complainant  leave  to  amend 
his  bill  is  interlocutory.'' 


-  Fowler  vs.  Lewis,  36  W.  Va.  112, 
14  S.  E.  Rep.  447 ;  2  Beach  Mod.  Eq. 
Pr.,  sec.  788;  Keneweg  vs.  Schilan- 
sky,  47  W.  Va.  287,  34  S.  E.  Rep. 
773. 

2  2  Daniell  Ch.  PI.  and  Pr.  (6th 
Am.  Ed.)  986;  Fowler  vs.  Lewis, 
supra. 

3  Ante,  sec.  209. 

*  Miller  vs.  Cook,  77  Va.  806; 
(3ocke  vs.  Gilpin,  1  Rob.  Rep.  20; 
Sims  vs.  Sims,  94  Va.  580,  27  S.  E. 
Rep.  436,  64  Am.  St.  Rep.  772;  Re- 
pass vs.  Moore,  96  Va.  147,  30  S.  E. 
Rep.  458. 

5  Smith  vs.  Evans,  42  W.  Va.  352, 
iiB  S.  E.  Rep.  347;  Shirey  vs.  Mus- 
grave,  29  W.  Va.  131,  11  S.  E.  Rep. 
914:  Hill  vs.  Als,  27  W.  Va.  216; 
Hogg,  Eq.  Princp.,  sec.  287. 

"  Whenever  a  particular  relief  is 
contemplated,  if  anything  remains 
to  be  done  by  the  court  to  make  the 
relief  effectual,  the  decree  is  inter- 
locutory." Ryan  vs.  McLeod,  32 
Gratt.  367. 

6  Kanawha  Lodge  vs.  Swann,  37 
W.  Va.  176,  16  S.  E.  Rep.  462;  War- 
ren vs.  Syme,  7  W.  Va.  474;  Tem- 
pi nm  an  vs.  Steptoe,  1  Munf.  339. 


7  Campbell  vs.  Powers,  139  111. 
128,  28  N.  E.  Rep.  1062. 

For  a  well  considered  opinion  re- 
lating to  the  distinction  between 
final  and  interlocutory  decrees,  see 
that  of  Baldwin,  J.,  in  Cocke  vs. 
Gilpin,  1  Rob.  Rep.  at  pp.  26,  27. 

In  further  illustration  of  what 
constitutes  an  interlocutory  decree, 
we  here  subjoin  the  following: 

The  beneficiaries  of  a  will  brought 
a  bill  to  have  the  estate  adminis- 
tered by  the  court,  and  sales  of 
land  by  the  executor  checked  and 
regulated.  The  transactions  of  the 
executors  were  settled  as  far  as  they 
had  gone,  and  the  balance  appear- 
ing on  their  accounts  was  decreed 
to  the  parties  entitled;  but,  as  the 
land  was  not  all  sold,  the  cause  was 
not  removed  from  the  docket,  and 
no  final  decree  was  entered,  the  ob- 
jects of  the  suit  not  having  been 
fully  accomplished.  Held,  that  the 
decree  was  in  no  sense  final,  and 
was  no  bar  to  a  suit  by  the  same 
plaintiffs,  to  correct  accidental  er- 
rors in  the  accounts  settled  in  the 
former  suit.  Yates  vs.  Wilson,  86 
Va.  625,  10  S.  E.  Rep.  976. 
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§567.    The  difference  in  effect  between  an  interlocutory  and  final 
decree. 

The  distinction  between  an  interlocutory  and  final  decree  ac- 
cording to  the  English  practice,  is  that  the  former  is  not,  while 


H.  brought  a  chancery  suit  to  en- 
force a  vendor's  lien  against  the 
lands  of  A.  and  to  attach  his  prop- 
erty and  that  of  his  surety  C.  A. 
and  C,  being  alleged  to  be  non- 
residents of  the  State.  The  court 
ascertained  their  indebtedness,  when 
it  rendered  its  deereCj  to  be  $3,- 
504.52,  and  that  they  would  be  fur- 
ther indebted  at  a  future  period, 
$10,307  more.  In  ascertaining  this 
indebtedness,  the  >  court  charged 
them  with  compound  interest  on  the 
purchase  money  of  the  land ;  did  not 
allow  a  credit  of  $750  for  which  the 
■land  had  been  rented  out  under  a 
previous  order  of  the  court,  and  be- 
fore decreeing  a  sale  of  the  land 
which  was  subject  to  the  vendor's 
lien,  did  not  collect  and  apply  cer- 
tain eflfecta  in  the  hands  of  a  third 
party  due  to  A.,  and  which  was  at- 
tached. The  court  decreed  that  the 
plaintiff  recover  of  A.  and  C,  said 
sum  of  $3,504.52  with  interest,  and 
unless  game  was  paid  in  thirty  days, 
special  commissioners,  appointed  by 
the  court,  should  sell  A's  land  which 
was  subject  to  this  vendor's  lien. 
In  the  same  decree,  it  was  further 
adjudged  that  the  $10,307  to  be- 
come due,  was  also  a  vendor's  lien 
on  this  land,  and  that  it  was  like- 
wise a  lien  on  the  property  of  A. 
and  C.  which  had  been  levied  on 
under  the  attachment;  and  leave 
was  given  the  plaintiflF  thereafter  to 
apply  for  a  decree  to  sell  the  lands 
of  C.  attached,  and  also  to  apply  for 
a  decree  to  enforc?  the  payment  of 
the  $10,307.  Under  this  decree  a 
sale  was  made  which  was  confirmed, 


and  more  than  five  years  afterwards 
C.  filed  his  answer  and  afterwards  a 
petition  to  rehear  these  decrees. 
The  court  refused  to  rehear  these 
decrees,  and  ordered  the  sale  of  C.'s 
lands,  attached  to  pay  the  balance 
due  plaintiff,  ascertained  by  assum- 
ing the  amount  named  in  the  former 
decree  of  sale  as  showing  the  reaf 
amount  then  due.  C.  appeals  from 
this  decree  and  those  proceedings  on 
which  it  was  based.  Held:  1.  The 
first  decree  of  sale,  and  the  decree 
confirming  the  sale  were  both  in- 
terlocutory decrees^  and  not  final 
either  as  to  A.  or  C.  Camdon  vs. 
Haymond,  9  W.  Va.  680. 

In  a  suit  involving  the  right  of 
access  to  a  well,  a  decree  was  en- 
tered which  directed  that  the  plain- 
tiff should  have  uninterrupted  ac- 
cess to  the  water  of  the  well,  unless 
and  until  otherwise  ordered  by  the 
court;  that  the  injunction  before 
awarded,  which  was  only  until  the 
rights  of  the  complainants  could  be 
considered  and  adjudicated,  should 
be  continued ;  that  an  account  should 
be  taken  by  a  commissioner  to  as- 
certain the  amount  of  expenses  in- 
curred by  the  father  of  the  defend- 
ant, from  whom  the  defendant 
claimed,  and  by  the  latter  in  keep- 
ing the  well  in  repair,  and  the 
amount  paid  by  the  plaintiffs;  and 
that  the  account  when  taken  should 
be  reported.  The  rights  of  the  par- 
ties were  not  finally  adjudicated ;  the 
injunction  was  not  perpetuated; 
the  decree  directed  an  account  to  be 
taken  and  reported;  but  it  did  not 
determine  the  questibn  of  costs  nor 
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the  latter  is,  enrolled.*  That  is,  a  decree,  whatever  its  char- 
acter, is  first  entered  in  the  Registrar's  book;  but  this  entry 
does  not,  strictly  speaking,  make  it  a  record."     It  is  subsequent- 


direct  their  payment.  The  decree 
■was  merely  interlocutory.  Warren 
vs.  Syme,  7  W.  Va.  474. 

In  an  action  to  set  aside  certain 
conveyances  and  to  subject  the 
lands  conveyed  therein  to  the  satis- 
faction of  a  judgment,  a  decree  that 
sets  aside  the  conveyances  and  re- 
fers the  cause  to  a  commissioner 
for  inquiry  and  report,  with  a  view 
to  further  action  in  the  cause,  is  an 
interlocutory  and  not  a  final  decree, 
as  it  is  a  step  preliminary  to  sub- 
jecting the  land  to  the  judgment. 
Welsh  vs.  Solenberger,  85  Va.  441, 
8  S.  E.  Rep.  91. 

A  decree  empowering  an  executor 
to  sell  the  lands  of  his  testator,  for 
payment  of  debts,  and  report  his 
proceedings,  in  execution  thereof,  to 
the  court,  is  not  final  but  inter- 
locutory. Goodwin  vs.  Miller,  2 
Munf.  42.  A  decree  which  directs 
a  sale  of  the  defendant's  land  to 
satisfy  the  charges  upon  it  is  not  a 
final  decree.  Spoor  vs.  Tilson,  97 
Va.  279.  33  S.  E.  Rep.  609.  See 
also  Repass  vs.  Moore,  96  Va.  147, 
30  S.  E.  Rep.  458,  and  eases  there 
cited. 

A  decree  which  forecloses  the 
equity  of  redemption  in  mortgaged 
property,  and  appoints  commission- 
ers to  make  the  sale  of  it,  Is  only 
interlocutory,  and  an  appeal  cannot 
be  allowed  by  the  county  court 
from  such  decree  even  in  term  time. 
Allen  vs.  Belches,  2  H.  and  M.  595. 

A  decree,  foreclosing  a  mortgage 
and  directing  a  sale  of  the  mort- 
gaged premises,  is  an  interlocutory 
decree.  Fairfax  vs.  Muse,  2  H.  and 
M.  557. 

A  decree,  dismissing  so  much  of 


a  bill  as  claims  one  of  two  separate 
subjects  in  controversy,  and  as  to 
the  other,  determining  also  the 
rights  of  the  parties,  but  directing 
an  account  to  be  taken,  is  not  final 
in  any  respect,  between  the  parties 
retained  in  court,  and  their  legal 
representatives;  but  is  subject  to 
revision  in  every  part,  at  any  time 
before  a  final  decree,  without  the 
necessity  of  a  bill  of  review.  Tem- 
pleman  vs.  Steptoe,  1  Munf.  339. 

In  London- Virginia  Min.  Co.  vs. 
Moore,  98  Va.  265,  35  S.  E.  Rep. 
422,  holding  that  an  order  sustain- 
ing a  demurrer  to  a  bill  and  giving 
leave  to  amend  is  not  a  final  decree, 
the  court  in  its  opinion  says: 
"  Without  amending  the  bill,  and 
before  the  expiration  of  the  time 
allowed  therefor,  the  plaintiff  ob- 
tained an  appeal  to  this  court.  We 
are  of  opinion  that  an  order  sus- 
taining a  demurrer  to  a  bill,  and 
giving  the  plaintiff  leave  to  amend 
in  a  specified  time,  cannot  be  re- 
garded as  a  final  order,  or  as  set- 
tling the  principles  of  the  cause,  un- 
til after  the  time  limited  therein 
for  the  plaintiff  to  amend  his  bill 
has  expired.  This  question  was  set- 
tlei  by  this  court  in  the  ease  of 
Bank  vs.  Rucker,  24  S.  E.  Rep.  388. 
In  that  case  Judge  Keith,  speaking 
for  the  whole  court,  dismissed  the 
appeal  as  improvidently  awarded, 
upon  the  ground  that  this  court  had 
no  jurisdiction  to  review  a  decree 
sustaining  a  demurrer,  and  grant- 
ing the  plaintiff  leave  to  file  an 
amended  bill. 

sManion  vs.  Fahy,  11  W.  Va.  492. 

9  Tdem,  490. 
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ly  enrolled  upon  parchment,  when  it  is  regarded  as  a  complete 
and  perfect  record.^"  As  the  practice  of  enrollment  has  never 
obtained  in  the  Virginias,  we  had  necessarily  to  adopt  some 
other  criterion  of  determining  when  a  decree  is  final  and  when 
interlocutory,^^  and  probably  no  better  can  be  found  than  that 
given  by  Baldwin,  J.,  in  Cocke  vs.  Gilpin,^^  in  which  it  is  said 
that  "  a  decree  is  final,  when  it  either  refuses  or  grants  the  re- 
dress sought  by  the  party  complaining  " ;  or  that  it  is  interlocu- 
tory "  when  the  further  action  of  the  court  is  necessary  to  afford 
the  complete  relief  contemplated  by  the  court."  ^^ 

There  is  a  marked  difference  between  the  effect  of  a  final  and 
an  interlocutory  decree.  As  we  have  seen,^*  a  final  decree,  after 
the  term  at  which  it  is  entered,  cannot  be  altered,  or  amended, 
while  an  interlocutory  decree  can  be  altered  or  amended  at  any 
time.  Under  the  English  practice  and  all  other  systems,  in  the 
absence  of  statute  so  providing,  no  appeal  can  be  allowed  to  any 
but  a  final  decree.^'*  So,  after  an  interlocutory  decree,  there  is 
no  rule  of  practice  or  law  precluding  a  party  from  taking  fur- 
ther evidence  upon  a  qiiestion  of  fact  not  passed  upon  or  ad- 
judicated by  an  interlocutory  decree,  even  if  the  testimony  be 
taken  before  a  rehearing  has  been  obtained.^*'  This,  however, 
is  not  an  absolute  right,  but  rests  in  the  sound  discretion  of  the 
court,  and  all  the  circumstances  of  the  particular  case.^^  Of 
course,  no  evidence  can  be  taken  after  a  final  decree.'^^  And  on 
a  final  hearing,  all  interlocutory  decrees  are  under  the  control 
of  the  court,  and  may  then  be  altered,  modified  or  vacated,  as  the 
state  of  the  case  and  the  equities  thereof  may  reqiiire.^^ 

10  Idem.  4    S.     E.    Rep.     737;     Radford    vs. 

11  Idem,  494.  Fowlkes,  85  Va.  820,  8  S.  E.  Rep. 

12  1  Rob.  Rep.  20,  26,  27.  817;  Buster  vs.  Holland,  27  W.  Va. 

13  See  also  Rawlings  vs.  Rawlings,       at  p.  537. 
75  Va.  at  pp.  83,  84.  "  Idem. 

1*  Ante,  see.   349.     See  McKlnney  is  Ante,  sec.  493. 

vs.  Keil,  9  W.  Va.  26.  lo  2  Daniel!  Ch.  PI.  and  Pr.   (6th 

15  Elder  vs.  Harris,  75  Va.  68.  Am.  Ed.)    137,   note,   citing  Gibson 

i«  Summers  vs.   Darne,  31   Gratt.  vs.  Reese,  50  111.   383;   Jacques  vs. 

791;    Dunbar   vs.    Wood,    10   Leigh  Methodist     Episcopal     Church,     17 

628;  Moore  vs.  Hilton,  12  Leigh  1;  John.  548;  Sherin  vs.  Smith,  79  K. 

Richardson  vs.  Duble,  33  Gratt.  730;  C.  310;  Shaw  vs.  Patterson,  2  Tenn. 

Fisher  vs.   Dickenson,   84  Va.   318,  Ch.  174. 
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After  the  entry  of  a  final  decree  in  a  cause  the  court  can  pro- 
ceed no  further  therein  by  any  adjudication  affecting  the  rights 
or  interests  of  the  parties.  It  has  no  further  jurisdiction  of 
the  subject-matter  or  of  the  parties  in  that  proceeding  and  any 
subsequent  decree  is  a  nullity,^"  unless  it  be  rendered  by  one  of 
the  known  methods  for  the  review  and  reversal  of  such  a  de- 
cree. ^^ 

§568.     What  decrees  may  be  reviewed  by  appeal. 

Every  final  decree  in  equity  may  be  reviewed  by  appeal, 
where  the  matter  in  controversy,  exclusive  of  costs,  is  of  greater 
value  or  amount  than  one  hundred  dollars ;  ^^  and  in  Virginia, 
when  the  matter  in  controversy  is  not  less  in  value  or  amount 
than  five  hundred  doUars.^^  And  in  either  of  the  Virginias 
an  appeal  will  lie  from  a  decree  "  adjudicating  the  principles 
of  the  cause."  ^*  In  cases  of  the  classes  of  decrees  here  men- 
tioned and  where  the  matter  involved  is  purely  pecuniary,  it  is 
important  to  note  that  the  matter  in  controversy  must  not  fall 
below  the  amount  or  value  essential  to  appellate  jurisdiction,^^ 

20  Johnson  vs.   Anderson,   76   Va.  26  Jones    vs.    Cunningham,    7    W. 

766;    Camden  va.   Haymond,    9   W.  Va.   707;   Love  vs.   Pickens,   26   W. 

Va.  680;  Nelson  vs.  Jennings,  2  Pat.  Va.  341;    Parker  vs.  Valentine,   27 

and  H.  369;   Battaile  vs.  Maryland  W.  Va.  677;  Currey  vs.  Lawler,  29 

Hospital,  76  Va.  63;  Euhl  vs.  Ruhl,  W.  Va.  Ill,  11  S.  E.  Rep.  97;  Aspin- 

24  W.  Va.  279 ;  Slingluff  vs.  Gainer,  wall    vs.    Barriekman,    29    W.    Va. 

49   W.   Va.   7,   37   S.  E.   Rep.   771;  508,   2  8.  E.  Rep.   795;    McCoy  vs. 

Core  vs.  Strickler,  24  W.  Va.  689.  McCoy,  33  W.  Va.  60,  10  S.  E.  Rep. 

2i.4«*e,  sees.  208,  209,  234,  241;  19;  Fleshman  vs.  Fleshman,  34  W. 

Ruhl  vs.   Ruhl,  supra;  Battaile  vs.  Va.   342,    12   S.   E.  Rep.    713;    Fal- 

Maryland  Hospital,  supra.  coner  vs.   Stinson,  44   W.   Va.   546, 

22  Code  (W.  Va.),  Ch.  135,  sec.  29  S.  E.  Rep.  1011;  Bond  vs.  Davis, 
1,  el.  1.  48  W.  Va.  27,  35  S.  E.  Rep.   889; 

It  is  difficult  to  accurately  define  Ware  vs.  Bankers'  Loan  and  Inveat- 

a     final     decree.     Brannon,     J.,     in  ment  Co.,  95  Va.  680,  29  S.  E.  Rep. 

Fowler  vs.   Lewis,   36  W.   Va.   112,  744;   Schmeltz  vs.  Rix,  95  Va.  509, 

14  S.  E.  Rep.  at  p.  453.  28  S.  E.  Rep.  890;  White  vs.  Valley 

23  Code  (Va.),  1887,  Ch.  170,  sec.  Bldg.  and  Inv.  Co.,  96  Va.  270,  31 
3455.  S.  E.  Rep.  20 ;  Cheatham  vs.  Aistrop, 

2*  Code    (W.  Va.),  1899,  Ch.  135,       97  Va.  457,  34  S.  E.  Rep.  57;  Mc- 
sec.  1,  cl.  1;  Code  (Va.),  1887,  Ch.      Kinney  vs.  Kirk,  9  W.  Va.  26. 
170,  sec.  3455. 


648 


EQUITY   PEOCEDUEB. 


and  the  decree  must  be  "  final,"  or  "  adjudicate  the  principles 
of  the  cause."  ^°  It  seems  like  a  solecism  to  speak  of  a  "  final  " 
decree,  and  of  one  "  adjudicating  the  principles  of  the  cause," 
as  constituting  distinct  classes  of  decrees.  But,  nevertheless,  by 
virtue  of  the  statute  law  of  the  Virginias ^  this  is  the  case.  This 
distinction  may  be  more  clearly  shown  by  illustration  than  by 
definition.^^  Thus  a  well  marked  case  of  a  final  decree  is  one 
dismissing  a  bill  because  of  the  existence  of  an  adequate  rem- 
edy at  law  on  the  matter  contained  in  the  bill.^^  So,  a  dismissal 
of  the  bill  on  other  grounds  is  a  final  decree.^"  In  fact,  a  final 
decree  ends  the  case,  and  neither  the  parties  nor  the  subject- 
matter  in  litigation,  as  already  shown,^"  are  any  longer  before 


26Buehler  vs.  Cheuvront,  15  W. 
Va.  479;  McKinney  vs.  Kirk,  9  W. 
Va.  26. 

There  may  be  an  appeal  from  a 
decree  directing  an  issue  when  the 
decree  impliedly  involves  a  settle- 
ment of  the  principles  of  the  cause. 
Reed  vs.  Clftie,  9  Gratt.  136;  Elder 
vs.  Harris,  75  Va.  71,  73;  Carter 
vs.  Carter,  '^  Va.  636;  Wood  vs. 
Harmison,  41  W.  Va.  381,  23  S.  B. 
Kep.  562. 

27  "  According  to  our  statute  an 
appeal  will  lie  in  any  case  in  chan- 
cery wherein  there  is  a  decree  or 
order  "  adjudicating  the  principles 
of  the  cause."  Acts  1882,  Ch.  157, 
sec.  1,  p.  505.  And  in  such  ease 
it  is  immaterial  whether  or  not  such 
is  technically  a  final  order  or  de- 
cree. Core  vs.  Striekler,  24  W.  Va. 
694.  Thus,  where  a  demurrer  to  a, 
bill  is  overruled  by  an  interlocutory 
order,  which  settles  the  principles 
of  the  cause,  the  demurrant  may  ap- 
peal from  such  order  alone,  but  not 
until  after  the  decree  has 
been  entered  carrying  into  ef- 
fect the  principles  thus  adjudi- 
cated by  such  order  overrul- 
ing the  demurrer.  The  reason  for 
denying  an  appeal  from  such  order 


without  waiting  for  the  final  decree 
is,  to  prevent  the  inconvenience  and 
expense  of  successive  appeals  in  the 
same  cause.  The  same  court  has 
the  power,  before  the  final  decree, 
to  correct  any  error  it  may  have 
committed  and  thus  remove  the 
cause  for  an  appeal,  or  it  may  com- 
mit other  and  additional  errors  in 
the  subsequent  orders  and  decrees 
entered  in  the  cause  which  the  party 
prejudiced  thereby  may  desire  to 
have  reviewed.  It  is,  therefore, 
proper  and  right  that  the  law  deny- 
ing appeals  from  interlocutory  or- 
ders, even  though  such  orders  may 
settle  the  principles  of  the  cause,  un- 
til after  those  principles  have  been 
enforced  by  a  final  decree,  should  be 
strictly  adhered  to  and  observed  as 
a  rule  of  convenience  as  well  as  a. 
matter  of  safety  and  justice  to  the 
parties  litigant.  Laidley  vs.  Kline, 
21  W.  Va.  21."  Steenrod  vs.  Rail- 
road Co.,  25  W.  Va.  at  p.  135. 

28  Dick  vs.  Robinson,  19  W.  Va. 
159. 

29  Jones  vs.  Turner,  81  Va.  709; 
Home  Bldg.,  etc.,  Co.  vs.  Loudon, 
98  Va.  152,  35  S.  E.  Rep.  362. 

so  Ante,  sec.  567. 
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the  court,  and  no  subsequent  action  can  be  taken  in  the  cause/^ 
But  this  is  not  true  of  that  class  of  appealable  decrees  which 
are  frequently  denominated  "  final,"  ^^  because  they  "  adjudi- 
cate the  principles  of  the  cause."  Such  decrees  may  be  and 
often  are,  in  one  sense,  interlocutory/"  In  Wood  vs.  Harmison 
it  is  decided  that  "  an  interlocutory  decree  that  is  appeal- 
able as  one  adjudicating  the  principles  of  the  cause  is  one  which 
adjudicates^  not  some,  but  all,  the  questions  raised  in  the  plead- 
ings or  otherwise,  and  so  far  adjudicates  them  that  it  determines 
the  principles  and  rules  by  which  relief  is  to  be  administered 
to  the  parties,  so  that  it  is  only  necessary  to  apply  such  princi- 
ples and  rules  to  the  facts  in  order  to  decree  the  relative  rights 
of  the  parties  in  the  subject-matter  of  the  suit."  ^^     Therefore, 


31  Morgan  vs.  Ohio  River  Railroad 
Co.,  39  W.  Va.  19,  19  S.  E.  Rep. 
589,  in  the  opinion  of  Brannon,  J., 
citing  Green  vs.  Railroad  Co.,  11 
W.  Va.,  686;  Ruhl  vs.  Ruhl,  24  W. 
Va.  279;  Crim  vs.  Davisson,  6  W. 
Va.  465;  Hall  vs.  Bank,  15  W.  Va. 
328;  Battaile  vs.  Maryland  Hos- 
pital, 76  Va.  63;  Johnson  vs.  Ander- 
son, Id.  766;  1  Freem.  Judgm.,  sec. 
96.  See  also  McKinney  vs.  Kirk,  9 
W.  Va.  26;  Series  vs.  Cromer,  88 
Va.  426,  13  S.  E.  Rep.  859;  Pace 
vs.  Ficklin,  76  Va.  292;  Nelson  vs. 
Jennings,  2  P.  and  H.  369. 

32  Hogg  Eq.  Princp.,  sec.  287. 

33  Wood  vs.  Harmison,  41  W.  Va. 
376,  23  S.  E.  Rep.  560;  Shirey  vs. 
Musgrave,  29  W.  Va.  131.  11  S.  E. 
Rep.  914;  Reed  vs.  Cline,  9  Gratt. 
136;  Garrett  vs.  Bradford,  28  Gratt. 
609;  Jameson  vs.  Jameson,  86  Va. 
51,  9  S.  E.  Rep.  480;  Lancaster  vs. 
Lancaster,  86  Va.  201,  9  S.  E.  Rep. 
988 ;  Slingluff  vs.  Gainer,  49  W.  Va. 
7,  37  S.  E.  Rep.  771;  Core  vs. 
Striekler,  24  W.  Va.  689. 

34  And  Brannon,  J.,  in  the  course 
of  his  opinion  in  Wood  vs.  Harmi- 
son, supra,  says :  "  Not  every  de- 
cree that  adjudicates  principles   of 


the  cause  is  ground  for  an  appeal. 
It  might  warrant  one  as  falling  un- 
der some  specified  character  giving 
a  right  of  appeal,  as,  for  instance, 
that  it  dissolved  or  refused  to  dis- 
solve an  injunction,,  or  required 
money  to  be  paid,  or  the  possession 
or  title  of  property  to  be  changed, 
or  real  estate  to  be  sold;  but  if 
coming  under  no  other  head,  and 
seeking  shelter  under  the  clause 
quoted,  it  must  still  have  a  certain, 
character,  as  adjudicating  the  prin- 
ciples of  the  cause, —  not  part  of 
them,  but  all  of  them,  as  it  was  not 
intended  that  a  dozen  decrees,  dis- 
posing of  the  matters  in  contro- 
versy by  piecemeal,  should  each  be 
appealed." 

Prior  to  the  Code  of  Virginia, 
1849,  only  final  decrees  were  ap- 
pealable, which  gave  rise  to  much 
difficulty  in  settling  upon  any  rule 
of  easy  application,  whereby  it  could 
be  determined,  in  the  almost  infinite 
variety  of  decrees,  whether  a  par- 
ticular decree  was  or  was  not  a  final 
decree.  The  provisions  allowing  an 
appeal  from  a  decree  adjudicating 
the  principles  of  the  cause  first  ap- 
peared in  the  Code  of  1849.     "The 
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where  there  are  various  parties  to  the  cause,  and  only  a  part 
of  the  principles  therein  are  adjudicated  and  settled,  and 
there  are  other  matters  not  settled  by  the  decree,  such  decree  is 
not  appealable/"  And  a  decree  that  adjudicates  the  principles 
of  the  cause  and  settles  all  matters  in  controversy  between  the 
parties  is  appealable,  although  much  may  remain  to  be  done  in 
the  cause  in  order  to  completely  carry  it  into  execution,  and 
even  though  to  effectuate  such  execution  the  cause  is  retained 


principal  object  of  this  provision 
was,  it  seems  to  me,  to  make  it  less 
difficult  to  determine  whether  a 
particular  decree  was  or  was  not  ap- 
pealable, the  law  prior  to  that  show- 
ing that,  when  the  right  to  appeal 
from  a  decree  existed  only  because 
the  decree  was  a  final  decree,  it  was 
very  often  difficult  to  determine 
whether  or  not  the  particular  decree 
was  final.  It  was  supposed  that  it 
would  be  less  difficult  to  determine 
when  a  decree  '  adjudicated  the 
principles  of  the  cause  '  than  it  was 
to  determine  when  the  decree  was 
final.  The  new  phraseology  might 
incidentally  enlarge  the  jurisdic- 
tion of  the  Supreme  Court  somewhat, 
but  that  was  not  the  object  of  the 
legislature.  The  object  was  to  re- 
move, as  far  as  it  was  possible  to 
do  so,  the  difficulty  of  determining 
what  were  appealable  decrees;  and, 
it  seems  to  me,  they  accomplished 
their  object,  though,  I  presume, 
they  did  not  remove  all  difficulty 
from  the  subject.  It  may  yet  be  a. 
question  whether  a  particular  de- 
cree does  or  does  not  settle  the 
principles  of  the  cause.  Thus  un- 
der this  provision  of  the  Code  of 
1849,  which  is  the  same  as  that 
above  quoted  from  the  Code  of  1860, 
in  the  ease  of  Railroad  Co.  vs. 
Wheeling,  13  Gratt.  40,  pt.  2  of  sylla- 
bus, and  pages  57-60,  the  court 
reached  the  conclusion  that  '  an  or- 
der overruling  a  motion  to  dissolve 


an  injunction  may  be  appealed 
from,  if  the  principles  of  the  cause 
are  thereby  adjudicated;  and  this, 
though  such  order  is  made  in  va- 
cation.' It  is  evident  from  the 
opinion  that  whether  or  not  an  or- 
der overruling  a  motion  to  dissolve 
an  injunction  would  be  an  appeal- 
able order  would  depend  upon  what 
might  be  the  character  of  the  par- 
ticular case;  and  of  course  in  some 
cases  there  would  be  a  difference  of 
opinion  as  to  whether  such  order 
did  or  did  not  adjudicate  the  prin- 
ciples of  the  cause.  This  provision 
of  the  Code  of  1849  has  ever  since 
been  a  part  of  the  statute  law,  both 
of  Virginia  and  West  Virginia.'' 
In  the  opinion  of  Green,  J.,  in 
Shirey  vs.  Musgrave,  29  W.  Va. 
131,  11  S.  E.  Rep.  at  p.  918. 

ssLaidley  vs.  Kline,  21  W.  Va. 
21;  Hill  vs.  Als,  27  W.  Va.  215; 
Chapman  vs.  Armistead,  4  Munf. 
383. 

In  Wood  vs.  Harmison,  supra,  in 
the  course  of  his  opinion,  consider- 
ing the  principle  laid  down  in  the 
text,  Brannon,  J.,  says :  "  In 
Shirey  vs.  Musgrave,  29  W.  Va.  131, 
11  S.  E.  Rep.  914,  it  was  held  that 
this  statute  authorizes  an  appeal 
under  this  clause  only  when  the  de- 
cree adjudicates  all  questions  raised 
in  the  cause  by  pleading  or  other- 
wise, and  that,  if  any  one  of  a 
number  of  questions  involved  is  left 
undetermined,  it  is  not  appealable." 
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on  the  docket  and  leave  given  to  the  parties  to  apply  to  the 
court  for  its  future  aid  in.  that  regard.'" 

.§568a.     Classification  of  final  decrees. 

In  Core  vs.  Strickler  '^  the  court  thus  classifies  final  decrees : 
"  First,  a  decree  from  v?hich  an  appeal  will  lie.  This  is  de- ' 
fined  by  one  statute  to  be  any  '  decree  or  order  .  .  .  requir- 
ing money  to  be  paid,  or  real  estate  to  be  sold,  or  the  possession 
or  title  of  the  property  to  be  changed,  or  adjudicating  the  prin- 
ciples of  the  cause.' 

"  Second,  a  decree  which  not  only  adjudicates  all  the  matters 
and  merits  of  the  cause,  but  which  disposes  of  the  details  and 
puts  the  parties  out  of  court,  so  that  no  further  order  can  be 
made  or  action  had  in  the  cause  unless,  by  a  new  proceeding  and 
summons,  the  parties  are  again  brought  before  the  court. 
"  Third,  a  decree  to  which  a  bill  of  review  will' lie." 
It  seems  to  the  author  from  an  examination  of  the  adjudged 
cases,  that  this  classification  of  final  decrees  may  have  a  tenden- 
cy to  produce  confusion  in  the  absence  of  some  explanation. 
For  instance  a  bill  of  review  will  lie  to  either  the  first '"  or  sec- 
ond class  of  decrees.'^  And  a  decree  belonging  to  either  class 
cannot  be  again  reviewed  except  in  the  manner  hereinbefore 
pointed  out.*"  So  that  in  fact  all  decrees  are  final  decrees  in 
the  true  sense  of  the  word  "  final "  which  require  the  payment 
of  money,  real  estate  to  be  sold,  the  title  of  property  to  he 
changed,  or  which  adjudicate  the  principles  of  the  caiisej  or 
which  not  only  adjudicate  all  the  matters  and  merits  of  the 
cause,  hut  dispose  of  its  details  and  put  the  parties  out  of  court.*^ 

36  Thorntons      vs.      Fitzhugh,      4  supra  j    Parker   vs.    Logan,    82    Va. 

Leigh  209;   Kawlings  vs.  Rawlings,  376;   Thompson  vs.  Brooke,  76  Va. 
75   Va.    76;    Core   vs.    Strickler,   24  '    160. 

W.  Va.  689;   Fleming  vs.   Bowling,  *o  Ante,   sees   123,   208,    209,   234, 

8  Gratt.  292.  241 ;  Nelson  vs.  Konslar,  79  Va.  468, 

3T24  W.  Va.  689,  693.  469;  Hyman  vs.  Smith,   10  W.  Va. 

38  Slingluff  vs.  Gainer,  supra ;  298 ;  McCoy  vs.  Allen,  16  W.  Va. 
Lehman  vs.  Hinton,  44  W.  Va.  1,  72.;  Custer  vs.  Custer,  17  W.  Va. 
29  S.  E.  Rep.  984;  Core  vs.  Strick-  123. 

ler,  24  W.  Va.  689.  4i  Hopkins    vs.    Prichard,    51    W. 

39  Battaile  vs.  Maryland  Hospital,      Va.  ,  41  S.  E.  Rep.  347. 
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Thus,  for  illustration,  that  is  a  final  decree  disposing  of  the 
whole  matter  of  suit  which  confirms  a  commissioner's  report  of 


In  further  illustration  to  that 
given  in  the  text  the  following  is 
added : 

In  the  opinion  in  the  case  of 
Ruhl  vs.  Ruhl,  24  W.  Va.  283-285, 
the  court  ■  says :  "  A  decree  in 
chancery,  disposing  of  the  whole 
subject,  deciding  all  questions  in 
controversy,  ascertaining  the  rights 
of  all  the  parties  and  awarding  the 
costs,  though  it  appoint  a,  commis- 
sioner to  sell  part  of  the  subject, 
and  account  for  and  pay  the  pro- 
ceeds to  the  parties,  with  liberty  to 
them  to  apply  to  the  court  to  add 
other  or  substitute  new  commia-' 
sioners,  or  for  a  partition  of  the  sub- 
ject directed  to  be  sold  in  kind,  is 
a  final  decree.  Harvey  vs.  Bran- 
son, 1  Leigh  108.  According  to  this 
definition,  which  is  binding  author- 
ity in  this  court,  the  said  decree  of 
February  9,  1878,  was  certainly  a, 
final  decree.  It  not  only  disposed 
of  the  whole  subject,  including  the 
costs,  but  did  not  reserve  the  right 
to  make  any  further  order  or  lib- 
erty to  any  of  the  parties  to  apply 
for  further  directions  in  the  cause. 
Perhaps,  without  such  reservation 
the  court  might  have  had  the  power 
to  compel  its  commissioner  by  rule 
against  him  to  carry  out  the  direc- 
tions of  said  decree;  but  either  with 
or  without  such  reservation,  it 
could  not  affect  the  rights  of  the 
parties  as  fixed  and  finally  deter- 
mined by  the  decree.  After  the 
close  of  the  term,  the  parties  to  a 
cause,  in  which  a  final  decree  has 
been  pronounced,  cease  to  be  parties 
litigant  in  the  court  and  no  fur- 
ther order  or  decree  as  to  them  can 
be  thereafter  made  unless  they  are 
again  brought  into  court  by  bill  of 


review  or  some  other  recognized  le- 
gal mode.  Wright  vs.  Leclaire,  3 
Clarke  (la.)  221.  In  Battaile  vs. 
Md.  Hospital,  etc.,  76  Va.  63,  the 
Court  of  Appeals  held,  that  the  Cir- 
cuit Court  by  rendering  a  final  de- 
crc  !  '  put  the  cause  beyond  its  con- 
trol and  it  cannot,  upon  discovery 
of  the  error,  recall  it  m  a  sununary 
way,  and  resume  a  jurisdiction 
which  has  been  exhausted.'  In  a 
suit  for  the  administration  of  an 
estate,  a  decree  which  settles  the 
principles  of  the  case  and  distrib- 
utes the  whole  property  to  the  par- 
ties entitled,  and  directs  the  pay- 
ment of  the  costs,  leaving  nothing 
to  be  done  in  the  cause,  is  a  final 
decree,  though  it  may  possibly  be- 
come necessary  to  resort  to  meas- 
ures to  enforce  it."  Eawlings'  Ex'r 
vs.  Rawlings  et  al.,  75  Va.  76. 

In  the  ease  of  Slingluff  vs.  Gain- 
er, reported  in  49  W.  Va.  7,  37  S.  E. 
Rep.  771,  there  was  a  decree  of 
reference  to  a  commissioner  to  con- 
vene the  holders  of  all  liens  against 
the  land  sought  to, be  subjected  to 
their  payment,  and  the  commissioner 
made  report  of  said  liens,  and  upon 
said  report  a  decree  was  entered, 
specifying  the  liens  chargeable  upon 
the  lands,  and  directing  a  sale  of 
the  land  by  commissioners  appoint- 
ed for  the  purpose  by  the  decree. 
The  court,  in  its  opinion,  says: 
"  That  decree  adjudicated  the  prin- 
ciples of  the  cause;  settled  the 
rights  of  the  parties;  was  an  ap- 
pealable decree,  —  a  final  decree.  It 
left  nothing  to  be  done  except  to  car- 
ry it  out."  Tlie  court  decided  in 
this  case  that  the  only  mode  of 
reaohing  the  errors,  if  any,  existing 
in  the  decree,  was  by  one  of  the  reo- 
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the  distribution  of  the  proceeds  of  the  sale  of  land,  made  under 
a  former  decree  in  the  cause,  confirming  the  distribution  so  re- 


ognized  methods  of  chancery  prac- 
tice. That  is,  by  appeal  or  bill  of 
review. 

"  In  a  pending  cause,  E.,  who  had 
been  administrator  of  S.,  is  decreed 
in  November,  1867,  to  pay  to  A.,  the 
administrator  of  L.,  the  amount 
ascertained  to  be  due  from 
him  to  S.,  and  from  S.  to 
L.,  which  was  the  same.  There 
is  another  cause  in  the  same 
court,  in  which  A.,  who  had  become 
administrator  of  S.  and  R.,  are  par- 
ties; and  in  this  cause  in  June, 
1869,  it  was  decreed  that  A.,  as  ad- 
ministrator of  L.,  should  recover 
from  himself,  as  administrator  of 
S.,  the  amount  S.  owed  L. ;  and  the 
decree  of  November,  1867,  was  mod- 
ified, and  R.  was  directed  to  pay  to 
A.,  as  administrator  of  L.,  the 
amount  he  had  been  directed  to  pay 
to  S.'s  administrator.  Held,  The  de- 
cree of  November,  1867,  having  giv- 
en all  the  relief  asked  for  in  that 
case,  was  a  final  decree;  and  its 
character  was  not  altered  by  the  de: 
cree  of  June,  1869."  Rogers  vs. 
Strother  and  als.,  27  Gratt.  417. 

"A  decree  providing  for  the  dis- 
tribution and  payment  of  money  is 
a  final  decree,  and  subject  to  the 
statute  of  limitations  relating  to 
appeals,  bills  of  review,  and  mo- 
tions to  correct  non-appealable  er- 
rors." Kearfoot  vs.  Dandridge,  45 
W.  Va.  673,  31  S.  E.  Rep.  947. 

'"  Where  an  administrator  of  an 
estate  has  settled  an  account  of  his 
transactions  under  a  decree  of  court, 
and  the  settlement  has  been  con- 
firmed, showing  a  balance  due  the 
administrator,  which  has  been  paid 
by  complainants,  and  no  exceptions 
were  taken  or  objection  made  to  the 


decree  of  confirmation,  the  court 
will  refuse,  upon  petition  filed  by 
them  for  the  purpose,  to  review  or 
reverse  the  decree,  it  being  a  final 
decree  as  to  the  administrator." 
Bradley  vs.  Bradley's  Adm'r,  83  Va. 
75,  1  S.  E.  447. 

A  decree  final  in  its  terms,  is  not 
rendered  intolocutory  by  the  reten- 
tion of  the  cause  on  the  docket,  and 
the  rendition  of  a  subsequent  de- 
cree in  the  same  cause.  Nelson  vs. 
Jennings,  2  Pat.  and  H.  369.  In 
Pace  vs.  Ficklin,  76  Va.  292,  the 
court  holds  as  follows:  Decree, 
dismissing  bill  with  costs,  must  be 
final;  rendered  in  vacation,  it  takes 
effect  from  time  it  is  entered  of  rec- 
ord; and  the  judge  cannot  after- 
wards impart  to  it  a  different  char- 
acter. 

A  decree  in  these  words :  "  the 
plaintiff,  failing  to  prosecute  his 
suit,  it  is  ordered  that  the  same  be 
dismissed,"  is  a  final  decree.  It  can 
only  be  set  aside  by  appeal,  or  by 
bill  of  review  within  the  periods 
limited  by  statute.  Jones  vs.  Tur- 
ner, 81  Va.  709. 

A  decree  dismissing  a  bill  as  to  a 
defendant  is  as  to  such  defendant  a 
final  decree.  Dick  vs.  Robinson,  19 
W.  Va.  159.  A  decree  which  dis- 
misses a  suit  and  directs  the  pay- 
ment of  costs,  is  a  final  decree,  and 
the  fact  that  two  suits  were  heard 
together,  the  parties  to  which  were 
not,  and  could  not  have  been  origi- 
nally joined  in  one  controversy,  will 
not  affect  the  finality  of  the  decree. 
Home  Bldg.,  etc.,  Co.  vs.  London,  98 
Va.  152,  35  S.  E.  Rep.  362. 

A  decree  in  chancery  disposing  of 
the  whole  subject,  deciding  all  ques- 
tions   in    controversy,    ascertaining 
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ported  and  striking  the  cause  from  the  docket.*''  So  a  decree  is 
also  a  final  decree  which  ascertains  and  fijxes  the  amounts  and 
priorities  of  liens  on  real  estate  and  provides  for  the  sale  thereof 
by  a  special  commissioner  unless  such  liens  are  paid  by  a  future 
day,  specified  in  such  decree.  **"  And  neither  of  these  classes  of 
decrees  can  be  reviewed  for  the  purpose  of  their  alteration  or 
reversal  except  by  the  methods  already  shown.**  To  properly 
determine  whether  a  decree  is  final  or  merely  interlocutory  its 
eifect  upon  the  rights  of  the  parties  to  the  cause  must  be  consid- 
ered. If  the  effect  or  operation  of  the  decree  is  to  allow  the  re- 
lief sought  by  the  bill,  or  to  entirely  withhold  such  relief,  the  de- 
cree will  be  treated  as  belonging  to  the  first  or  second  class  of 
final  decrees,  according  to  the  extent  to  which  the  court  has  pro- 
ceeded in  disposing  of  the  matters  properly  arising  in  the  cause-*"* 
And  it  may  be  safely  said,**  founded  upon  the  decisions  of  the 
two    Virginias,  that   a    decree   pronounced   upon  the  hearing. 


the  rights  of  all  parties,  and  award- 
ing the  costs,  though  it  appoint  a 
commissioner  to  sell  part  of  the  sub- 
ject and  account  for  and  pay  the 
proceeds  to  the  parties,  with  liberty 
to  them  to  apply  to  the  court  to  add 
or  substitute  new  commissioners,  or 
for  a,  partition  of  the  subject  direct- 
ed to  be  sold  in  kind,  is  a  final  de- 
cree. Harvey  vs.  Branson,  1  Leigh 
108. 

*2  Battaile  vs.  Maryland  Hospital, 
sup7a. 

*3  Lehman  vs.  Hinton,  supra. 

In  Virginia  in  Delling  vs.  Fultz, 
93  Va.  729,  25  S.  E.  Rep.  998,  the 
bill  was  taken  for  confessed,  a  decree 
for  the  payment  of  purchase  money 
secured  by  vendor's  lien  entered,  and 
a  sale  of  the  land  authorized,  to 
which  a  bill  was  filed  for  an  injunc- 
tion and  the  injunction  awarded. 
The  lower  court  treated  the  injunc- 
tion bill  as  a  bill  of  review  and  mod- 
ified the  decree,  from  which  last  de- 
cree an  appeal  was  allowed.  In  the 
course  of  its  opinion  on  the  appeal 
the  court  said :      "  It  was   error  to 


treat  the  injunction  bill  as  a  bill  of 
review  for  the  purpose  of  modifying 
the  decree  of  sale,  a  bill  of  review 
being  the  remedy  when  a  final  de- 
cree is  to  be  corrected.  The  decree 
of  sale  in  this  case  was  not  final, 
but  interlocutoiy,  much  remaining 
to  be  done  to  give  completely  the 
relief  contemplated  by  the  court. 
Coke's  Adm'r  vs.  Gilpin,  1  Rob. 
(Va.)  22;  Ryan's  Adm'r  vs.  Mc- 
Lieod,  32  Graft.  367;  Rawlings'  Ex'r 
vs.  Rawlings,  75  Va.  76.  To  correct 
any  error  in  that  decree,  the  bill  of 
injunction  should  have  been  treated 
as  a  petition  to  rehear." 

*iAnte,  sees.  123,  208,  209,  234, 
241. 

*oReed  vs.  Cline,  9  Gratt.  136; 
Ganrett  vs.  Bradford,  28  Gratt.  609 ; 
Wood  vs.  Harrison,  41  W.  Va.  376, 
23  S.  E.  Rep.  560;  Jameson  vs. 
Jameson,  86  Va.  51,  9  S.  E.  Rep. 
480,  3  L.  R.  A.  773;  Lancaster  vs. 
Lancaster,  86  Va.  201,  9  S.  E.  Rep. 
988. 

*«  See  opinion  of  Snyder,  J.,  in 
Coe  vs.  Striekler,  supra. 
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■which  settles  all  matters  in  controversy  between  the  parties,  is 
not  only  appealable  as  already  shown,'"  but  is  final,  though 
much  may  remain  to  be  done  before  it  can  be  completely  carried 
into  execution,  and  even  though  to  effectuate  such  execution  the 
cause  is  retained  on  the  docket  and  leave  is  given  to  the  parties 
to  apply  for  the  future  aid  of  the  court/^ 

§568b.     What  orders  and  decrees  entered  in  the  cause  are  re- 
viewable upon  an  appeal  from  a  final  decree. 

"  An  appea,l  taken  in  time  from  a  decree  will  bring  up  for 
review  every  former  order  or  decree  not  itself  appealable,  no 
matter  when  entered,  and  every  appealable  decree  entered  not 
more  than  two  years  before  the  appeal ;  but  it  will  not  bring  up 
for  review  any  appealable  decree  or  order  entered  more  than  two 
years  before  the  appeal.  Nor  can  any  error  in  the  decree  or 
order  appealed  from  in  time  be  reviewed^  if  that  error  be  based 
solely  on  an  appealable  decree  or  order  entered  more  than  two 
years  before  the  appeal ;  and  furthermore,  of  course,  no  error  in 
an  order  or  decree  back  of  such  appealable  decree,  dating  over 
two  years  back,  can  be  reviewed,  no  matter  what  the  character 
of  the  order  or  decree  in  which  it  was  committed."  *° 

§569.    A  decree  may  be  final  as  to  one  party  and  not  as  to  another. 

While  a  decree  cannot  be  in  part  final,  and  in  part  inter- 
locutory, in  the  same  cause,  for  and  against  the  same  parties, 
who  remain  in  court,^"  in  Virginia  it  has  often  been  de- 
cided that  a  decree  may  be  final  as  to  one  party  and  not  as  to 

*'  Ante,  sec.  368.  W.  Va.  534.    In  West  Virginia  a  pe- 

*8  Thornton  vs.  Fitzhugh,  4  Leigh  tition   for   an   appeal  must  be   pre- 

289;    Van  Meter  vs.  Van  Meter,   3  sented  within  two  years  next  after 

Gratt.    148;    Tennent  vs.   Patton,  6  the  decree  sought  to  be  reviewed  has 

Leigh   196;    Fleming  vs.   Boiling,   8  been  rendered.     Code    (W.  Va. )   Ch. 

Gratt.  292;   Rawlings  vs.  Rawlings,  135,  see.  3;  and  in  Virginia  within 

75  Va.  87.  one  year  next  after  the  rendition  of 

*9  Stout  vs.  Philippi  Manf'g  &  M.  the    decree    to    be    reviewed.      Code 

Co.,  41   W.  Va.  339.  23   S.  E.  Kep.  (Va.),  sec.  3455. 

571.  See  also  Tiernan  vs.  Minghini,  bo  Ryan  vs.  McLeod,  32  Gratt.  367. 
28  W.  Va.  314;  Lloyd  vs.  Kyle,  26 
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another/^  Thus,  a  suit  was  brought  to  construe  a  will  and  di- 
vide the  land  among  the  parties  entitled  thereto.  The  father 
and  two  surviving  children  were  parties  to  the  suit  as  defend- 
ants, and  a  decree  was  entered  therein,  adjudging  that  the  land 
be  divided  between  the  two  children,  and  holding  that  the  father 
had  no  interest  in  it.  It  was  subsequently  held  in  another  suit 
in  which  the  question  arose  that  this  was  a  final  decree  as  to  the 
father,  though  it  was  not  as  to  the  other  parties,  because  it  de- 
cided that  he  had  no  interest  in  the  land,  and  that  was  the  only 
question  in  which  he  was  interested.^^ 

§570.     Decrees  entered  in  vacation. 

In  the  absence  of  statute  so  providing,  no  decree  of  any  kind 
can  be  entered  in  the  vacation  of  the  court.  ^^  And  it  is  doubt- 
ful whether  such  a  decree  can  be  rendered,  even  by  the  consent 
of  the  parties  to  the  suit.^*  It  is  held  in  West  Virginia  that 
such  a  decree  is  erroneous  if  not  void.^^  In  Virginia  it  is  pro- 
vided by  statute  that  "  any  chancery  cause  pending  in  a  Circuit 
or  Corporation  Court  may  by  consent  of  parties  in  term  entered 
of  record  or  by  like  consent  in  vacation  be  submitted  to  the 
said  Judge  for  such  decision  and  decree  therein  in  vacation 
as  might  be  made  in  term  (and  such  court  may  without  such 
consent  when  it  desires  time  to  consider  of  its  judgment  in  a 
case  which  has  been  fully  heard,  direct  any  such  cause  to  be 
submitted  for  decision  and  decree  in  vacation).  When  such 
consent  is  in  vacation  the  Judge  shall  certify  the  fact  to  the 
Clerk  of  the  court  in  which  the  cause  is  pending  to  be  entered 
by  him  in  his  chancery  order  book.  He  shall  also  certify  the 
decrees  and  orders  made  by  him  in  vacation  to  such  Clerk  to  be 
entered  in  like  manner.^" 

61  Gardner   vs.    Stratton,     89  Va.  799 ;  Chase  vs.  Miller,  88  Va.  795,  14 

900,   17   S.  E.  Rep.   553;   Royal  vs.  S.  E.  Rep.  545. 

Johnson,    1    Rand.    421;    Noel    vs.  »*  Johnson  vs.  Young,  11  W.  Va. 

Noel,  86  Va.  109,  9  S.  E.  Rep.  584.  at  p.  680;  Monroe  vs.  Bartlett,  6  W. 

52  Gardner  vs.  Stratton,  supra.  Va.  441 ;   5  Enc.  PI.  and  Pr.   1033 

63  Kinports    vs.    Rawson,    29    W.  and  notes. 

Va.  487 ;  Rollins  vs.  Fisher,  17  W.  =6  Gilmer  vs.  Baker,  24  W.  Va.  72. 

Va.  578 ;  Tyson  vs.  Glaize,  23  Gratt.  =«  It  is  decided  in  Lee  vs.  Willis, 
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All  decrees  so  made  and  entered  shall  have  the  same  force  and 
effect  as  if  made  and  entered  in  term,  except  that  in  a  case  of  a 
decree  for  money  the  same  shall  be  effective  only  from  the  time 
of  day  at  which  it  is  received  in  the  Clerk's  office  to  be  entered 
of  vrecord,  but  during  a  term  of  such  Circuit  or  Corporation 
Court  all  matters  of  law  or  fact  requiring  argument  shall  so 
far  as  practicable  be  heard  in  open  court  in  the  court  house  and 
not  in  chambers,  and  the  court  shall  be  kept  open  for  a  reason- 
able time  of  each  day  of  the  term  for  such  hearings."  °'  Of 
course,  under  this  statute,  a  decree  entered  in  accordance  with 
its  provisions  in  vacation  is  valid. ***  But  a  cause  cannot  be 
heard  and  decided  upon  its  merits  in  Virginia  under  this  stat- 
ute lanless  the  consent  so  to  do  be  entered  of  record, '^^  or,  unless 
the  case  has  been  fully  heard,  the  court  direct  the  cause  to  be 
submitted  for  decision  and  decree  in  vacation,""  inasmuch  as 
a  Judge  acting  in  vacation,  has  no  authority  except  that  ex- 
pressly conferred  by  the  statute  under  which  he  £i:ts."^  And 
a  decree  rendered  in  vacation,  and  entered  in  the  chancery  order 
book  on  Sunday,  is  void  for  improper  entry."^ 

§571.    Jurisdiction  of  the  court  essential  to  the  rendition  of  a 
decree. 

Jurisdiction  of  the  subject-matter  of  the  suit  and  also  of  the 
parties  is  aii  absolute  sine  qua  non  to  the  validity  of  all  de- 
crees."^    The  first  of  these  two  elements  of  jurisdiction  is  con- 

99  Va.  16,  37  S.  E.  Rep.  836  that  un-  1895-6,  p.   177,  and   1897-8,  p.  754. 

der  Code    (Va.),  see.   3427,   provid-  68  Morris  vs.  Virginia  Ins.  Co.,  85 

ing  that  when  the  Judge  shall  certi-  Va.  588,  3  S.  E.  Rep.  383. 

fy  to  the  Clerk  of  the  court  that  the  69  Mount  vs.   Radford   Trust   Co., 

parties   consented   in  vacation  that  93  Va.  427,  25  S.  E.  Rep.  244. 

the  cause  might  be  submitted  for  de-  «»  Code    (Va.)    1887,  sec.  3427,  as 

cision  and  decree  in  vacation  as  in  amended  by  the  Acts  of  1895-6,  p. 

term,  the  Clerk  shall  enter  such  con-  177,  and  1897-8,  p.  754. 

sent,    and    the    decrees    and    orders  6i  Chase  vs.  Miller,  88  Va.  795,  14 

made  in  the  cause  in  vacation  in  his  S.  E.  Rep.  545. 

chancery  order  book,  a  decree  ren-  62  Lee  vs.  Miller,  99  Va,  16,  37  S. 

dered  in  vacation  becomes  effective  E.  Rep.  826. 

only  from  the  time  it  is  entered  in  6"  Haymond   vs.    Camden,    22    W. 

the  chancery  order  book  of  the  court  Va.  180;  Ruhl  vs.  Ruhl,  24  W.  Va. 

in  which  the  cause  is  pending.  279;  Johnson  vs.  Anderson,  76  Va. 

sTCode    (Va.)    1887,  sec.  3427,  as  766;   Wilcher  vs.  Robinson,  78  Va. 

amended  by  the  Acts  of  Assembly,  602. 
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ferred  by  the  constitution  and  laws  of  the  State  or  country  in 
which  the  court  is  situate,  and  consists  of  the  power  to  hear  a 
particular  class  of  cases,  or  to  determine  controversies  of  a  speci- 
fied character."*  The  second  is  obtained  by  the  consent  of  the 
person,  or  obtained  in  the  manner  prescribed  by  law.°^  Juris- 
diction as  to  the  subject-matter  is  usually  confined  to  some  court 
or  courts  within  the  specified  boundary  of  certain  territory,  be- 
yond which  cognizance  cannot  be  taken  of  the  cause,  or  to  mat- 
ters properly  the  subject  of  equitable  cognizance. °°  Thus,  where 
a  defendant  in  an  execution  files  a  bill  to  enjoin  the  execution 
on  the  ground  that  a  previous  execution  sued  out  on  the  same 
judgment  had  been  levied  by  the  Sheriff  on  the  property  of  an- 
other defendant  in  the  execution,  sufficient  to  discharge  it,  the 
bill  must  be  filed  in  the  county  in  which  the  judgment  was 
recovered,  as  the  Circuit  Court  of  another  county  has  no  juris- 
diction of  the  case."'  And  if  a  decree  be  rendered  in  favor  of  a 
plaintiff  in  a  cause  in  which  it  appears  from  the  whole  case  that 
equity  has  no  jurisdiction  to  grant  the  relief  sought  by  the  bill, 
an  Appellate  Court  will  reverse  the  decree  and  dismiss  the  cause, 
though  no  objection  to  the  jurisdiction  was  made  in  the  lower 
court."'  But  it  is  held  that  if  a  bill  does  not  state  a  case  on 
its  face  proper  for  equitable  jurisdiction,  and  it  has  not  been 
demurred  to,  yet  if  such  defect  or  omission  is  supplied  by  the 
pleadings  and  proofs  in  the  cause,  whereby  it  is  made  to  appear 
that  a  court  of  equity  has  jurisdiction  of  the  cause,  the  court 
will  not  dismiss  the  bill  at  the  hearing. "^  If  the  court  is  with- 
out jurisdiction  as  to  the  subject-matter  of  the  suit,  consent  of 
parties  cannot  confer  such  jurisdiction  upon  the  court.'"'     But  a 


6*Haymond  vs.  Camden,  supra.  25  W.  Va.  525;   Peyton  vs.  Cabell, 

66  Haymond  vs.  Camden,  supra.  25  W.  Va.  540. 

66  Beckley  vs.   Palmer,   11   Gratt.  67  Beckley   vs.   Palmer,    11   Gratt. 

625;    Ratclifi    vs.    Polly,    12    Gratt.  625. 

528;    Green   vs.    Massie,    21    Gratt.  68  Green    vs.    Massie,    21    Gratt. 

356;    Morehead   vs.   De   Ford,   6   W.  356;   Buflfalo  vs.   Town  of  Poeahon- 

Va.  at  p.  321;  Slack  vs.  Jacob,  8  W.  tas    85  Va.  225,  7  S.  E.  Pep.  238. 

Va,  at  p.  655;  Salamonc  vs.  Keiley,  «»  Salamone  vs.  Keiley,  80  Va.  95. 

80  Va.  at  p.  94 ;  Laldley  vs.  Laidley,  'o  Bogle    vs.    Fitzhugh,    2    Wash. 

213. 
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liberal  presumption  is  indulged  in  support  of  the  jurisdiction  of 
courts  of  general  powers/^  and  if  several  grounds  are  apparent 
from  the  record,  whereon  the  court  might  have  acted,  it  is  pre- 
sumed to  have  acted  on  that  ground  which  gave  it  jurisdiction, 
and  not  upon  the  others ;  '^^  but  no  presumption  is  made  in  favor 
of  the  court's  jurisdiction  where  the  record  shows  an  entire  want 
thereof." 

§572.     Jurisdiction  of  the  court  essential  to  the  rendition  of  a 
decree  further  considered. 

It  is  a  well  settled  doctrine,  underlying  every  system  of  en- 
lightened jurisprudence,  that  every  person  is  entitled  to  a  day 
in  court  to  defend  his  rights,  and  that  any  judgment,  sentence 
or  decree  rendered  against  him,  when  no  opportunity  has  been 
afforded  him  to  make  his  defense,  is  a  nullity,  and  will  be  so 
declared  by  any  court  in  which  it  may  be  drawn  into  contro- 
versy.'^* Within  the  purview  of  this  principle,  a  person  must 
not  only  be  served  with  process  emanating  from  the  court  in 
which  the  cause  is  pending,  or  appear  gratis  without  the  issu- 
ance or  service  of  process,''*  but  he  must  be  a  party  to  the  suit.'" 
The  mere  fact  that  a  person  has  knowledge  that  a  suit  is  pend- 
ing, as  where  he  gives  his  deposition  in  it,  is  not'  notice  to  him 
of  its  pendency  within  the  contemplation  of  law,  and  the  prin- 
ciple hereinbefore  stated."     If  a  court  has  jurisdiction  of  the 

71  Wade  Ys.  Hancock,  76  Va.  620..     nan  vs.  Edwards,   21   W.  Va.   347; 

72  Woodhouse  vs.  Fillbates,  77  Va.       Haymond  vs.  Camden,  supra. 

.„  As  to  how  parties  may  be  served 

with  processes,  see  ante,  sees.  13-19. 

73  Wade  vs.  Hancock,  76  Va.  620;  ^^  A  a  t.     -a 

'  ■  '  76  Ogden     vs.     Davidson,     supra; 

Dillard    vs.    Central    Virsdnia    Iron      -or,.  t^-  tj'  li 

6  Robinson  vs.  Dix,   supra;  Fultz  vs. 

Co.,  82  Va.  734.  Brightwell,  supra;  Hobson  vs.  Yan- 

74  Ogden  vs.  Davidson,  81  Va.  cy,  2  Gratt.  72 ;  Shaf  er  vs.  Fetty,  30 
757 ;  Robinson  vs.  Dix,  18  W.  Va.  w.  Va.  248,  4  S.  E.  Rep.  278 ;  Bank 
.528,  540;  Fultz  vs.  Brightwell,  77  vs.  Wilson,  29  W.  Va.  645;  Morgan 
Va.  742;  Myers  vs.  Nelson,  26  Gratt.  ^s.  Blatehley,  33  W.  Va.  155,  10  S. 
729.  E.  Rep.  282;  MeCoy  vs.  Allen,  16  W. 

75Purdie     vs.    Jones,     32     Gratt.  Va.  724;  Hatch  vs.   Calvert,   15  W. 

827:  Beery  vs.  Iriek,  22  Gratt.  614;  Va.  90. 

Fultz  vs.  Brightwell,  supra;  Bland  As  to  how  a  person  may  be  made 

vs.  Wyatt,  1  H,  and  M.  543 ;  Sturm  a  party  to  a  suit,  see  ante,  sec.  93. 
vs.  Fleming,  22  W.  Va.  404 ;   Grin-  ^^  Edichal,  etc.,  Co.  vs.  Columbia, 


660 


EQinTT  PEOCEDTTEE. 


subject-matter  in  controversy  and  the  parties  to  the  suit,  and 
thus  has  the  authority  to  decide  between  the  parties,  the  court 
does  not  lose  its  jurisdiction  because  it  exercises  its  authority 
improperly  or  incorrectly.'*  But  if  the  court  having  rightful 
jurisdiction,  in  the  progress  of  the  cause  exceeds  it,  the  decree 
rendered  in  excess  of  its  jurisdiction  vpill  be  void.'" 

§573.    No  decree  can  be  entered  except  that  authorized  by  the 
pleadings. 


It  is  of  primary  importance  that  the  court  keep  within  the 
scope  of  the  pleadings  in  the  rendition  of  its  decree,*"  as  any 
finding  or  decree  not  authorized  by  the  pleadings  is  absolutely 
void.*^  This  is  founded  upon  the  principle  that  "  a  decree  is 
a  conclusion  of  law  from  the  pleadings  and  proofs,  so  that  where 
there  is  a  failure  of  either  there  can  be  no  decree ;  there  can  be 
no  decree  without  allegations  in  the  pleadings  to  support  it."  *^ 


etc.,  Co..  87  Va.  641,  13  S.  E.  Eep. 
100. 

78  Lawson  vs.  Moorman,  85  Va. 
880,  9  S.  E.  Eep.  150. 

79  Seamster  vs.  Blaekstock,  83  Va. 
232,  2  S.  E.  Rep.  36,  5  Am.  St.  Rep. 
272. 

so  Hunter  vs.  Hunter,  10  W.  Va. 
321;  Baugher  vs.  Eichelberger,  11 
W.  Va.  217;  Tracy  vs.  Tracy,  14  W. 
Va.  243. 

81  Seamster  vs.  Blaekstock,  83  Va. 
232,  2  S.  E.  Rep.  36;  Atherton  vs. 
Hull,  12  W.  Va.  170;  Munday  vs. 
Vail,  34  N.  J.  L.  418;  Reynolds  vs. 
Stockton,  43  N.  J.  Eq.  211;  1  Free- 
man on  Judgments,  sec.  120o. 

Although  a  plaintiff  may  present 
a  good  case  in  his  proofs,  he  is  not 
entitled  to  a  decree  not  justified  by 
the  allegations  of  his  bill.  Evans  vs. 
Kelly,  49  W.  Va.  181,  38  S.  E.  Rep. 
497. 

s2Keneweg  Co.  vs.  Sehilansky,  47 
W.  Va.  287,  34  S.  E.  Rep.  773; 
Vance  Shoe  Co.  vs.  Haught,  41  W. 
Va.  275,  23  S.  E.  Rep.  553:  Eadely 


vs.  Tomlinson,  41  W.  Va.  606 ;  Wass 
vs.  Wass,  41  W.  Va.  126,  23  S.  E. 
Rep.  537;  Lang  vs.  Smith,  37  W. 
Va.  725,  17  S.  E.  Rep.  213;  Hand- 
Ian  vs.  Handlan,  37  W.  Va.  486,  16 
S.  E.  Rep.  597;  Roberts  vs.  Cole- 
man, 37  W.  Va.  143,  16  S.  E.  Rep. 
482 ;  Bierne  vs.  Ray,  37  W.  Va.  571, 
16  S.  E.  Rep.  804;  Bland  vs.  Stew- 
art, 35  W.  Va.  518,  14  S.  E.  Rep. 
215;  Armstrong  vs.  Town  of  Graf- 
ton, 23  W.  Va.  50. 

Mr.  Freeman  in  his  V70rk  on  judg- 
ments, vol.  1,  sec.  120c,  says :  "  It  is 
very  easy  to  conceive  of  judgments 
vphieh,  though  entered  in  cases  over 
which  the  court  had  undoubted  ju- 
risdiction, are  void  because  it  decided 
some  question  which  it  had  no  pow- 
er to  decide,  or  granted  some  relief 
which  it  had  no  powers  to  grant;  " 
and  again  in  the  same  section  the 
author  says :  "  In  some  instances 
courts  have  undertaken  to  decide 
questions  not  involved  in  the  suit  or 
action  before  them,  and  to  grant  re- 
lief  therein;    and   their   judgments 
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§574.     The  effect  of  a  decree. 

It  is  well  settled  that  the  decrees  of  a  court  of  general  juris- 
diction, acting  within  the  scope  of  its  authority,  are  presumed 


have  been  assaulted  for  that  reason, 
ana  to  the  extent  which  they  de- 
parted from  the  matters  embraced 
within  the  record  they  have  been  de- 
nied effect." 

In  the  case  of  Munday  vs.  Vail, 
34  N.  J.  L.  418,  the  court  said: 
"  Jurisdiction  may  be  defined  to  be 
the  right  to  adjudicate  concerning 
the  subject  matter  in  the  given  case. 
To  constitute  this,  there  are  three 
essentials:  1.  The  court  must  have 
cognizance  of  the  class  of  cases  to 
which  the  one  to  be  adjudged  be- 
longs. 2.  The  proper  parties  must 
be  present;  and  3.  The  point  decided 
must  be,  in  substance  and  effect, 
within  the  issue.  That  a  court  can- 
not go  out  of  its  appointed  sphere, 
and  that  its  action  is  void  with  re- 
spect to  persons  who  are  strangers 
to  its  proceedings,  are  propositions 
established  by  a  multitude  of  au- 
thorities. A  defect  in  a  judgment 
arising  from  the  fact  that  the  mat- 
ter decided  was  not  embraced  with- 
in the  issue,  has  not,  it  would  seem, 
received  much  judicial  considera- 
tion. And  yet  I  cannot  doubt  that, 
upon  general  principles,  such  a.  de- 
fect must  avoid  a  judgment.  It  is 
Impossible  to  concede  that  because 
A.  and  B.  are  parties  to  a  suit,  that 
a  court  can  decide  any  matter  in 
which  they  are  interested,  whether 
such  matters  be  involved  in  the 
pending  litigation  or  not.  Persons 
by  becoming  suitors,  do  not  place 
themselves  for  all  purposes  under 
the  control  of  the  court,  and  it  is 
only  over  these  particular  interests 
which  they  choose  to  draw  in  ques- 
tion that  a  power  of  judicial  deci- 
sion arises.   If,  in  an  ordinary  fore- 


closure case,  a  man  and  his  wife  be- 
ing parties,  the  Court  of  Chancery 
should  decree  a  divorce  between 
them,  it  would  require  no  argument 
to  convince  everyone  that  such  de- 
cree, so  far  as  it  attempted  to  affect 
the  matrimonial  relations,  was 
void;  and  yet  the  only  infirmity  in 
such  a  decree  would  be  found,  upon 
analysis,  to  arise  from  the  circum- 
stance that  the  point  decided  was 
not  within  the  substance  of  the 
pending  litigation.  In  such  u,  case 
the  court  would  have  acted  within 
the  field  of  its  authority,  and  the 
proper  parties  would  have  been  pres- 
ent ;  the  single  but  fatal  flaw  having 
been  the  absence  from  the  record  of 
any  issue  on  the  point  determined. 
The  invalidity  of  such  a  decree  does 
not  proceed  from  any  mere  arbitrary 
rule,  but  it  rests  entirely  on  the 
ground  of  common  justice.  A  judg- 
ment upon  a  matter  outside  of  the 
issue  must,  of  necessity,  be  alto- 
gether arbitrary  and  unjust,  as  it 
concludes  a  point  upon  which  the 
parties  have  not  been  heard;  and  it 
is  upon  this  very  ground,  that  the 
parties  have  been  heard,  or  have  had 
the  opportunity  of  a  hearing,  that 
the  law  gives  so  conclusive  an  effect 
to  matters  adjudicated." 

In  a  later  case  in  New  Jersey,  Rey- 
nolds vs.  Stockton,  43  N.  J.  Eq. 
211,  the  same  doctrine  was  reaf- 
firmed, and  the  general  rule  laid 
down  that  "  a  decree  or  judgment 
which  is  not  appropriate  to  any 
part  of  the  matter  in  controversy 
before  the  court,  can  have  no  force." 

In  the  case  of  Seamster  vs.  Black- 
stock,  83  Va.  232,  a  widow  brought 
suit  for  the  sole  purpose  of  having 
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to  be  correct,  until  the  CDntravy  appears,  and  are  not  open  to 
collateral  attack/"  Tlii;s,  a,  deed  cannot  be  excluded  from  evi- 
dence in  ejectment  on  the  ground  that  the  decree  in  pursuance 
of  which  it  was  executed,  was  entered  when  one  of  the  pur- 
chasers was  dead,  as  the  decree,  which  directed  the  deed  to  be 
made  to  the  purchasers  or  their  vendees,  imports  that  he  was 
then  alive,  and  cannot  be  collaterally  attacked  where  the  record 
discloses  nothing  to  the  contrary.*'' 

§575.     As  to  the  effect  of  recitals  in  a  decree. 

While  it  is  usual  in  practice  to  recite  in  the  decree  that  all 
the  preliminary  steps  toward  maturing  the  cause  for  hearing 
have  been  taken,  it  is  not  necessary  to  the  validity  of  the  decree 
to  do  so,^^  it  being  intended,  where  the  cause  is  set  for  hearing, 


dower  assigned  to  her,  and  the  court, 
after  assigning  it,  of  its  own  accord, 
directed  the  sale  of  the  residue  of 
the  land  for  division  among  minor 
heirs,  but  the  Supreme  Court  of 
Virginia  held  that  the  lower  court 
"  in  decreeing  a  sale  of  the  residue 
of  the  land,  after  allotting  the 
widow's  dower,  went  far  beyond  the 
case  made  by  the  bill,  or  anything 
contemplated  thereby,  and  plainly 
exceeded  its  jurisdiction,"  and  that 
that  part  of  the  decree  was  void. 

The  Supreme  court  in  the  same 
case  at  p.  234  says :  "  It  is  an  ele- 
mentary principle  in  our  jurispru- 
dence, that  jurisdiction  of  the  sub- 
ject matter  and  the  parties  is  essen- 
tial to  the  conclusiveness  of  a  judg- 
ment or  decree.  And  though  a  court 
may  obtain  jurisdiction  rightfully, 
yet  its  decree  may  be  void,  because, 
in  the  progress  of  the  cause  it  has 
exrcrdrd  its  jurisdiction.  The  ad- 
judged cases  furnish  numerous  ex- 
amples of  this  kind.  Thus,  where  a 
bill  is  filed  to  sell  a  certain  lot,  and 
a  decree  is  entered  for  the  sale  of 
another  and  different  lot,  not  named 
in  the  bill,  and  to  which  the  bill  has 


no  relation,  such  decree  as  respects 
the  last  mentioned  lot,  is  a  nullity." 

A  decree  in  excess  of  the  power 
or  authority  of  the  court  cannot  be 
enf'  .ced  and  may  be  made  the  sub- 
ject 01  a  writ  of  prohibition.  Coger 
vs.  Coger,  48  W.  Va.  135,  35  S.  B, 
Eep.  823.  See  the  able  opinion  of 
Poffenbarger,  J.,  in  St.  Lawrence 
Boom   &  Mfg.    Co.   vs.   Holt,   51   W. 

Va. ,   41   S.   E.   Rep.   351-361   as 

to  the  pleadings  in  the  cause  as  an 
element  of  jurisdiction. 

83  Pugh  vs.  McCue,  86  Va.  475,  10 
S.  E.  Rep.  715;  Lawson  vs.  Moor- 
man, 85  Va.  880,  9  S.  E.  Rep.  150; 
Pennybacker  vs.  Switzer,  75  Va. 
671 ;  Brengle  vs.  Richardson,  78  Va. 
406 ;  Carberry  vs.  Railroad  Co.,  44 
W.  Va.  260,  28  S.  E.  Rep.  694 ;  Stew- 
art vs.  Stewart,  27  W.  Va.  167. 

8*  Pugh  vs.  McCue,  supra. 

For  the  consideration  of  the  sub- 
ject of  decrees  as  res  judicata,  see 
ante,  sec.  376. 

85  Quarrier  vs.  Carter,  4  H.  and 
M.  242 ;  Linsey  vs.  McGannon,  9  W. 
Va.  154;  Riggs  vs.  Lockwood,  12  W. 
Va.  133. 
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that  it  was  regularly  done.'"  Still,  it  is  the  better  practice,  that 
the  decree  should  show  on  its  face  that  the  cause  was  regularly 
matured  for  hearing,*'  and  also  upon  what  the  cause  was  heard,^^ 
as  it  will  be  considered  that  the  cause  was  heard  upon  the 
papers  and  evidence  upon  which  the  decree  declares  it  was 
heard ;  '°  and  the  recital  of  a  matter  in  a  decree  as  a  fact  found 
by  the  court,  where  the  contrary  does  not  appear  from  the  rec- 
ord, as  that  a  party  was  served  with  process  to  answer  the  bill,*" 
or  that  a  person  to  whom  a  cause  is  referred  to  take  an  account 
designated  as  "  a  master  commissioner  of  the  court,"  is  such,"^  or 
that  an  order  or  publication  as  to  abseiit  defendants  "  was  duly 
executed,"  "^  is  conclusively  presumed  to  be  true  in  the  absence  of 


86  Quarrier  vs.   Carter,  supra. 

s^  Riggs  vs.  Lockwood,  supra. 

ssTurnbull  vs.  Clifton  Coal  Co., 
19  W.  Va.  at  p.  307;  Renick  vs. 
Luddington,  20  W.  Va.  at  pp.  532, 
533. 

89  Sims  vs.  Bank  of  Charleston,  8 
W.  Va.  274 ;  Renick  vs.  Luddington, 
supra;  Shields  vs.  Farmers'  Bank, 
5  W.  Va.  259. 

90  Arnold  vs.  Arnold,  11  W.  Va. 
449. 

91  Hickman  vs.  Painter,  11  W.  Va. 
386. 

92  Scott  vs.  Luddington,  14  W. 
Va.  387 ;  Craig  vs.  Sebrell,  9  Gratt. 
131;  Moore  vs.  Holt,  10  Gratt.  293; 
Mustard  vs.  Wclilford,  15  Gratt. 
344;  Durett  vs.  Davis,  24  Gratt. 
312;  Seattle  vs.  Wilkinson,  36  Fed. 
Rep.  649;  Arnold  vs.  Arnold,  U  W. 
Va.  456. 

If  the  decree  does  not  recite  the 
due  execution  of  an  order  of  publica- 
tion, objection  as  to  this  may  be 
taken  by  any  defendant  affected  by 
the  decree,  even  in  the  Appellate 
Court.  McCoy  vs.  McCoy,  9  W.  Va. 
444,  445. 

"  The  decree  referring  to  the  rec- 
ord of  another  suit  as  an  exhibit  in 
the  cause,  makes  it  a  part  of  the 
record,  though  it  is  not  referred  to 


in  the  bill  or  answer,  nor  made  an 
exhibit  by  an  entry  on  the  order 
book."     Craig  vs.   Sebrell,  supra. 

In  Traeey  vs.  Shumate,  22  W.  Va. 
511,  it  is  said:  "It  appears  on  the 
face  of  this  decree  of  May  30,  1877, 
that  the  court  referred  to  and  based 
its  decree  in  part  on  the  record  in 
this  old  chancery  suit,  which  record 
was  a,  record  of  the  same  court; 
and  according  to  the  decisions  in 
Craig  vs.  Sebrell,  9  Gratt.  p.  131, 
and  Richardson  vs.  Donehoo,  16  W. 
Va.,  p.  685,  this  reference  in  a,  de- 
cree to'  the  record  in  another  suit 
and  in  the  same  court  makes  the 
record  of  the  suit  referred  to  a  part 
of  the  record  of  the  cause,  in  which 
the  decree  making  such  reference  is 
entered." 

Also,  in  Kester  vs.  Lyon,  40  W. 
Va.  166,  20  S.  E.  Rep.  935,  it  is 
said :  "  In  chancery  all  exhibits 
with  a  bill  or  answer  or  parts  of 
that  bill,  or  answer,  and,  generally, 
where  one  paper  refers  to  another 
in  a  manner  so  as  to  identify  it, 
that  other  paper  is  a  part  of  the 
paper  referring  to  it.  Gunn  vs. 
Railroad  Co.,  37  W.  Va.  421,  16  S. 
E.  Rep.  628,  and  citations  in  opin- 
ion; Barb.  Ch.  Pr.  345;  Bias  vs. 
Vickers,  27  W.  Va.  401  ;   and  cases 
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fraud  or  surprise,"^  and  these  recitals  cannot  be  coUaterallj 
attacked,"''*  but  only  by  original  bill  in  the  nature  of  a  bill 
of  review."*  Consequently,  in  practice,  it  is  usual,  and  always 
advisable,  to  recite  in  the  decree  with  care  and  precision,  all 
those  matters  upon  which  the  cause  was  heard  and  decided  by 
the  court.  Thus,  if  it  be  stated  in  the  decree  that  the  "  cause 
came  on  to  be  heard  on  the  bill,  answer  and  exhibits,"  it  must 
be  understood  that  the  cause  was  heard  in  exclusion  of  the  depo- 
sitions appearing  in  the  record."'' 

§576.    Only  the  papers  mentioned  in  the  decree  a  part  of  the 
record  in  chancery. 

As  correct  chancery  practice  does  not  permit  a  bill  of  excep- 
tions except  upon  the  trial  of  issues  out  of  chancery,""  it  follows 
that  any  paper  or  deposition  referred  to  in  an  order  or  decree 
made  in  a  cause  in  equity  thereby  becomes  a  part  of  the  record,"^ 
although  the  paper  may  have  only  been  tendered  and  not  per- 
mitted to  be  filed."*  It  is  well  settled  by  the  decisions  of  the 
courts  that  only  those  papers  and  depositions  can  be  treated  as  a 
part  of  the  record  in  a  chancery  cause  that  are  mentioned  or 
referred  to  in  some  order  or  decree  entered  in  the  suit.""  There- 
cited;  Craig  vs.  Sebrell,  9  Gratt.  As  to  the  effect  of  recital  in  a  de- 
131;  Tracey  vs.  Shumate,  22  W.  Va.  cree  with  reference  to  rights  of  third 
476."                                                              parties,  see  Houston  vs.  McCluney,  8 

In  Steenrod  vs.  Railroad  Co.,  27       W.  Va.  135. 
W.  Va.  12;  it  is  said:     "The  decree  93*  Swift  vs.  Yanaway,  supra. 

of    June    5,    1880,    states    that   the  9*  Springston  vs.  Morris,  supra. 

cause  came  on  to  be  heard  among  ss  Shumate  vs.   Dunbar,   6  Munf. 

other    things,    upon    the    order    of       430.    But  see  ante,  sec.  492. 
publication  against  thei  non-resident  96  Barrett   vs.   McAllister,   35   W. 

defendants' duly  executed.    This,  ac-      Va.  at  p.  113,  12  S.  E.  Eep.  1106.  _ 
cording  to  the  settled  law,   is  con-  97  Barrett  vs.  McAllister,  supra. 

elusive    as    to   the    due   publication  9s  Barrett  vs.  McAllister,   supra/ 

of  the  order,  so  far  as  the  Appellate  Stephens  vs.  Brown,  24  W.  Va.  234. 
Court  is  concerned."  99  Barrett  vs.   McAllister,   supra; 

93  Springston  vs.  Morris,  47  W.  Va.      Hilleary  vs.   Thompson,   11   ^Y.  Va. 
50.    34    S.    E.    Rep.    766;    Swift   vs.       113;    Kable  vs.  Mitchell,   9   W.  Va. 
Yanaway,  153  111.  197,  38  N.  E.  Rep.       492;  Burlew  vs.  Quarrier,  16  W.  Va. 
589;   Moore  vs.  Green,   90  Va.   181,       at  pp.  140,  141. 
17  S.  E.  Rep.  872 ;  Wilcher  vs.  Rob- 
inson, 78  Va.  602. 
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fore,  as  already  stated/""  every  paper  or  deposition  upon  which 
the  cause  is  to  be  heard  should  be  mentioned  in  the  decree. 

§577.    No  decree  can  be  rendered  in  the  absence  of  necessary  or 
proper  parties. 

Equity  delights  to  make  a  final  end  of  litigation,  so'  as  to  leave 
nothing  open  to  future  controversy  among  the  parties  inter- 
ested in  the  subject-matter  of  dispute;  ^"^  and  it  has,  therefore,, 
been  uniformly  held  that  no  binding  decree  can  be  entered  in  a 
cause  until  all  the  necessary  and  interested  parties  have  in  some 
manner  been  properly  brought  before  the  court. '^"^  And  a  de- 
cree rendered  in  the  absence  of  necessary  parties,  cannot  be 
made  valid  by  their  appearance  in  the  Appellate  Court  by  attor- 
ney, thus  seeking  to  be  made  parties  after  the  cause  has  been 
decided  and  brought  into  an  Appellate  Court  for  reviev?.^"^ 

§578.     When    a    decree    between    co-defendants    may    be    ren- 
dered. 

A  decree  between  co-defendants  can  only  be  based  upon  the- 
pleadings  and  proofs  between  the  complainant  and  defend- 
ants ;  ^"*  and  if  the  equities  between  the  defendants  do  not  arise 
out  of  the  pleadings  and  proofs  between  the  plaintiffs  and  de- 
fendants, there  can  be  no  decree  between  co-defendants  made  in 
the  cause.  ^"°     Thus,  where  a  party  sues  two  or  more  defendants 

100  Ante,  sec.  575.  Hewitt,  Kerehival  &  Co.,  14  W.  Va. 

101  Graves  vs.  Hedrick,  44  W.  Va.  737 ;  Titchenell  vs.  Jaekson,  26  W. 
550,  29  S.  E.  Rep.  1013.  Va.  461;  Farmers'  Bank  vs.  Wood- 

102  Graves  vs.  Hedrick,  supra;  ford,  34  W.  Va.  480,  12  S.  E.  Eep. 
Morgan  vs.  Morgan,  42  W.  Va.  542,  544;  Parsons  vs.  Smith,  46  W.  Va. 
26  S.  E.  Rep.  294;  Crickard  vs.  728,  34  S.  E.  Rep.  922;  Steed  vs. 
Crouch,  41  W.  Va.  503,  23  S.  E.  Rep.  Baker,  13  Gratt.  380;  Glenn  vs. 
727 ;  Bailey  vs.  Robinson,  1  Gratt.  4,  Clarke,  21  Gratt.  35 ;  Blair  vs. 
42     Am.     Dee.     540;     Shepherd    vs.  Thompson,  11  Gratt.  441. 

Stark,    3   Munf.    29;    Clendenin  vs.  io5  Ruflfner,    Donnally    &    Co.    vs. 

Conrad,  91  Va.  410,  21   S.  E.  Rep.  Hewitt,    Kerehival    &    Co.,    supra; 

418;    Bank  vs.  Watson,  39  W.  Va.  Radcliflf  vs.   Corrothers,   33  W.  Va. 

342,  19  S.  E.  Rep.  413.  682,   11   S.  E.   Rep.  228;   Yates  vs. 

103  Graves  vs.  Hedrick,  supra.  Stuart,  39  W.  Va.  124,  19  8.  E.  Rep.. 

104  Vance   vs.    Evans,    11    W.   Va.  423. 
342;     Ruffner,    Donally    &    Co.    vs. 
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to  enforce  the  lien  of  a  judgment  obtained  against  them  as 
partners,  the  court  ought  not  in  such  case  to  order  a  settlement 
of  the  partnership  accounts,  with  a  view  to  ascertaining  the 
amount  for  which  the  lands  of  each  partner  should  be  primarily 
subject,  and  with  a  view  to  rendering  a  decree  between  the  co- 
defendants  after  such  settlement.^""  Such  a  decree  cannot  be 
made  upon  matters  not  stated  in  the  bill,  nor  in  litigation  be- 
tween the  plaintiffs  or  defendants  or  some  of  them.^"''  And  in 
no  case  can  there  be  a  decree  between  co-defendants  where  there 
is  no  decree  in  favor  of  the  plaintiff,^"^  either  because  of  the 
plaintiff's  failure  to  prove  the  case  stated  in  his  bill,  or  because 
the  case  stated  in  the  bill  does  not  entitle  him  to  any  relief.^"'' 
But  where  a  case  is  made  out  between  co-defendants  based  upon 
the  evidence  and  the  pleadings  in  the  cause  between  the  plaintiff 
and  the  defendants,  a  decree  should  be  rendered  between  co- 
defendants.^^"  Thus,  in  a  bill  asking  that  the  liens  on  a  debt- 
or's land  be  audited,  and  their  amounts  and  priorities  settled, 
and  the  debtor's  land  sold  to  pay  the  same,  though  the  bill  ad- 
mit that  a  particular  debt  is  a  lien  and  is  unsatisfied,  the  debtor 
or  any  other  lienor  may  dispute  the  validity  of  such  lien,  and 
such  a  controversy  may  be  decided  by  tie  court  by  the  rendition 
of  a  decree  between  the  co-defendants.^^^ 

106  Kent  vs.  Chapman,  18  W.  Va.  Moore,  49  W.  Va.  323,  38  S.  E.  Eep. 

485.  558. 

i<"  Hoffman  vs.  Ryan,  21  W.  Va.  no  Worthington  vs.  Staunton,  16 

415.  W.  Va.  208;    Tavenner  vs.   Barrett, 

108  Hansford  vs.  Coal  Co.,  22  W.  21  W.  Va.  656;  Roots  vs.  Salt  Co., 
Va.   70;   Asylum  vs.  Miller,  29  W.  27   W.  Va.   483;   Chamberlayne  vs. 
Va.  326,   6  Am.  St.  Rep.  644;  Ould  Temple,    2    Rand.    384;    Templeman 
vs.   Myers,    23   Gratt.   383;   Lavr  vs.  vs.  Fauntleroy,  3  Rand.  434. 
Sutherlands,  5  Gratt.  357.  '  In  a  proper  ease,  a  plaintiff  is  en- 

109  Watson  vs.  Wigginton,  28  W.  titled      to      an      immediate      decree 
Va.  533.  against  one  defendant,  and  is  not  to 

Where  the  relief  sought  in  a  bill  be  delayed  until  the  equities  of  the 

fails    for   want    of   proof,    no    relief  co-defendants    are    decided.      Beery 

can  be  administered  between  co-de-  as.  Irick,  22  Gratt.  614. 

fendants  on  answer  filed  praying  it,  m  Tavenner  vs.  Barrett,  supra. 

but  such  answer  must  be  dismissed  Where  a  deci-ee  is  rendered  on  be- 

with  the  bill,  without  prejudice  to  half   of  a   creditor,   against  several 

the  rights   of  the  defendants  as  be-  donees    of    the    debtor,    a    court    of 

tween    themselves.       Kennewig    vs.  equity    should    decree    contribution 
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§579.     Consent  decree,  its  effect,  and  how  avoided. 

A  consent  decree  is  one  entered  by  the  agreement  of  the  par- 
ties to  the  suit,  and  may  be  made  without  conforming  to  the 
pleadings  in  the  cause ;  ^^^  if  within  their  general  scope ;  ^^^  and 
whether  or  not  it  is  a  consent  decree  must  appear  on  the  face  of 
the  decree  itself.  ^^^     But  the  parties  agreeing  to  the  entry  of 


among  them,  so  that  each  man 
should  pay  only  his  just  proportion 
of  the  debt,  but  all  the  donees 
should  be  liable  for  the  failure  of 
any  one  to  pay  his  proportion,  until 
the  debt  is  completely  discharged, 
so  far  as  he  has  received  the  funds 
of  the  donor.  Chamberlayne  vs. 
Temple,  supra. 

Where  a  foreign  attachment  is 
sued  out  against  an  absent  debtor 
and  a  resident  garnishee,  in  a  case 
equitable  in  its  nature,  it  is  compe- 
tent for  the  court  to  decree  between 
the  debtor  and  the  garnishee,  what 
may  be  due  from  the  garnishee  to 
the  debtor,  after  satisfying  the 
claims  of  the  plaintiff.  Templeton 
vs.  Fauntleroy,  supra. 

Where  the  representative  of  a 
sheriff  is  sued  on  account  of  an  es- 
tate committed  to  his  hands,  and  it 
appears  that  his  deputy  (who  is 
also  sued)  had  the  entire  manage- 
ment of  the  estate,  the  court  may 
decree  against  the  deputy,  in  the 
first  instance,  if  assented  to  by  the 
plaintiff,  reserving  liberty  to  Mm 
to  resort  to  the  court,  for  ulterior 
decrees  against  the  sheriff's  repre- 
sentative ;  but  if  such  consent  be  not 
given,  it  is  the  duty  of  the  court  to 
decree  between  the  defendants,  in 
order  to  throw  the  burden  on  the 
person  ultimately  liable.  Cocke  vs. 
Harrison,  3  Eand.  494. 

112  Rose  vs.  Brown,  17  W.  Va. 
649;  Fowler  vs.  Lewis,  36  W.  Va. 
112,  14  S.  E.  Eep.  447. 

"  A  consent  decree  is  not  void  as 


between  the  parties  because  another 
should  have  been  made  a  party,  or 
because  it  does  not  precisely  follow 
the  petition  or  accord  with  the  facts, 
or  because  it  embraces  matters 
which  should  not  have  been  joined, 
or  because  infant  parties  were  not 
properly  represented."  2  Beach 
Mod.  Eq.  Pr.,  sec.  792. 

The  insufficiencies  in  a  bill  may 
be  cured  by  consent  decrees.  Scott 
vs.  Dameron  (Va.),  32  S.  E.  Rep. 
415. 

113  2  Beach  Mod.  Eq.  Pr.,  see. 
792. 

In  Pacific  R.  Co.  vs.  Ketchum, 
101  U.  S.  297,  a  railroad  foreclosure 
ease,  the  court  said :  "  Parties  to 
a  suit  have  the  right  to  agree  to 
anything  they  please  in  reference  to 
the  subject-matter  of  their  litiga- 
tion, and  the  court,  when  applied  to, 
will  ordinarily  give  effect  to  their 
agreement  if  it  comes  within  the 
general  scope  of  the  case  made  by 
the  pleadings.'' 

See  also  Fletcher  vs.  Holmes,  25 
Ind.  458;  Monroe  Bank  vs.  Widner, 
11  Paige  533. 

13*  Morris  vs.  Peyton,  29  W.  Va. 
211;  Gibson's  Suits  in  Chancery, 
sec.  558;  Hershey  vs.  Hwshey,  15 
Iowa,  185. 

A  decree  will  not  be  treated  as  a 
consent  decree  because  it  is  endorsed 
by  counsel,  "  Submitted  to  us." 
Gibson  vs.  Burgess,  82  Va.  650. 

A  consent  decree  is  not  void  as 
between  the  parties  because  another 
should  have  been  made  a  party,  or 
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a  decree  must  be  competent  to  act  for  themselves.  ^'^^  Hence,  an 
infant  cannot  consent  to  the  entry  of  a  decree  either  in  person 
or  by  his  guardian,  or  guardian  ad  litem.^^^  After  the  entry  of 
a  consent  decree  it  cannot  be  altered  or  modified  without  the 
consent  of  the  parties,  even  at  the  term  at  which  it  has  been 
entered,  except  for  clerical  error,^^^  but  it  may  be  set  aside  at 
such  term  on  motion,  or  by  the  court  without  any  motion,  if  the 
decree  has  been  improperly  entered/^*  But  after  the  term  at 
which  a  consent  decree  has  been  entered,  it  can  never  be  set 
aside,  except  by  consent,  in  any  proceeding  in  the  cause  in  which 
it  was  entered,  though  it  may  have  been  entered  by  mistake,  or 
by  the  fraud  of  one  of  the  parties/^"     The  only  way  in  which  a 


because  it  does  not  precisely  folloTT 
the  petition  or  accord  with  the 
facts,  or  because  it  embraces  mat- 
ters which  should  not  have  been 
joined,  or  because  infant  parties 
were  not  properly  represented.  2 
Beach  Mod.  Eq.  Pr.,  p.  797. 

In  a  suit  where  the  question  was 
whether  land  should  be  sold  or  rent- 
ed to  pay  the  debts  chargeable  on  it, 
in  the  decree  for  rental,  it  was 
"  asked  to  be  done  "  by  the  defend- 
ants, and  the  complainants  "  assent- 
ed thereto.''  This  is  a  consent  decree 
as  to  that  question.  Rose  vs.  Brown, 
17  W.  Va.  649. 

When  the  parties  to  a  suit  in  re- 
sponse to  a  decree  of  the  court,  ap- 
pear before  a  commissioner  and 
make  a  statement  of  their  accounts, 
this  does  not  amount  to  an  acquies- 
cence in  the  settlement,  and  does  not 
justify  the  entering  of  a  decree, 
based  on  such  settlement,  if  it 
would  not  be  authorized  to  do  so, 
unless  by  consent  of  parties.  Hall 
vs.  Taylor,  18  W.  Va.  544. 

The  recital  in  a,  decree  that  it 
was  entered  by  the  consent  of  the 
parties,  determines  beyond  contro- 
versy that  it  is  a  consent  decree.  5 
Enc.  PL  and  Pr.  963,  citing  Frank 
vs.  Burch,  4  111.  App.  629;  Atkinson 


vs.  Monks,  1  Cow.  691;  Cannon  vs. 
Hemphill,  7  Tex.  184. 

115  Fowler  vs.  Lewis,  supra. 

116  Fowler  vs.  Lewis,  supra;  Arm- 
strong vs.  Walkup,  9  Gratt.  372; 
Dangerfield  vs.  Smith,  83  Va.  81,  1 
S.  E.  Rep.  599. 

It  is  an  error  to  allow  counsel 
who  represent  interests  adverse  to 
infant  parties  to  consent  to  a  decree 
for  them,  and  in  such  case  a  decree 
will  be  held  invalid.  Walker  vs. 
Grayson,  86  Va.  338,  10  S.  E.  Rep. 
51. 

"  Where  an  infant  is  a  party  to  a 
suit  in  chancery,  and  defends  by 
guardian  ad  litem,  and  a  decree  ben- 
eficial to  his  interests  is  entered,  as 
shown  by  the  record,  by  consent  of 
all  parties,  he  will  not  be  permitted 
to  set  it  aside  qn  the  ground  that  he 
was  incapable  of  giving  consent." 
Morris  vs.  Virginia  Ins.  Co.,  85  Va. 
588,  8  S.  E.  Rep.  383. 

ii^Manion  vs.  Fahy,  11  W.  Va. 
482. 

118  Manion  vs.  Fahy,  supra. 

118  Manion  vs.  Fahy,  supra;  Estill 
vs.  McClintic,  11  W.  Va.  414,  415; 
Rose  vs.  Brown,  17  W.  Va.  649; 
Stewart  vs.  Stewart,  40  W.  Va.  65, 
20  S.  E.  Rep.  862. 
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■consent  decree  can  be  annulled  after  the  term  at  which  it  has 
been  entered  is  by  original  bill  filed  for  the  purpose,  whether 
such  decree  be  final  or  interlocutory.^^" 

§580.     Decrees  pro  confesso. 

By  the  ancient  practice  of  the  Court  of  Chancery,  no  bill 
c  uld  be  taken  'pro  confesso  unless  appearance  had  been  entered 
by  the  defendant.^^^  But  the  growth  and  development  of  equity 
procedure  have  fully  established  the  power  of  the  court  to  enter 
a  valid  and  binding  decree  on  a  bill  taken  for  confessed ;  ^^^  but 
no  such  decree  can  be  properly  entered  until  the  defendant  has 
been  duly  served  vsrith  process,  or  in  some  manner  appeared  to 
the  cause,^^^  and  the  allegations  of  the  bill  must  be  distinct  and 
positive,^^*  so  that  as  to  such  allegations  as  are  indefinite,  and 


120  Manion  vs.  Fahy,  supra;  Estill 
vs.  McClintic,  supra;  Armstrong  vs. 
Wilson,  19  W.  Va.  108;  Seller  vs. 
XTnion  Mfg.  Co.,  50  W.  Va.  208,  40 
,S.  E.  Kep.  547. 

In  Estill  vs.  McClintic,  supra. 
Green,  P.,  in  the  course  of  his  opin- 
ion, discussing  the  principle  an- 
nounced in  the  text,  says ;  "  But 
■the  decree  of  December  6,  1870, 
showing  that  all  parties  consented 
to  its  being  declared  a  preferred 
debt,  though  it  be  shown  to  be  the 
result  of  surprise,  mistake,  or  even 
fraud,  it  is  nevertheless  binding  on 
the  court,  and  could  not  only  not  be 
disregarded  in  its  subsequent  de- 
crees, but  could  not  have  been  set 
aside  by  even  the  most  formal  pro- 
ceedings in  this  cause;  it  can  only 
be  set  aside  and  nullified  by  a.  new 
suit  brought  for  that  express  pur- 
pose, alleging  its  procurement  in  an 
improper  manner,  by  surprise,  mis- 
take, or  fraud  of  the  parties;  and 
if  the  court  should  so  consider,  and 
that  the  complainants  had  not  lost 
their  riafhts  by  neglifjence  or  acquies- 
cence, the  court  should  in  such  new 
suit  pronounce  so  much  of  said  de- 
cree, as  was  entered  by  consent,   a 


nullity,  and  restore  all  parties  inter- 
ested, to  the  condition  in  which  they 
were  when  this  consent  portion  of 
said  decree  was  entered;  and  there- 
after the  court,  in  which  said  con- 
sent decree  was  entered,  should  pro- 
ceed to  decide  the  matter  in  contro- 
versy when  properly  raised  in  this 
cause,  by  a  petition  to  rehear  so 
much  of  the  decree  pf  the  23rd  of 
April,  1869,  as  held  those  debts  to 
be  non-preferred  debts." 

121  Williams  vs.  Corwin,  Hopk.  Ch. 
471,  2  Law.  Ed.  491,  in  the  report 
of  Hofifman,  Master,  citing  Nodes. 
vs.  Battle,  2  Ch.  Rep.  283;  Nelson, 
1;  Cin.  Can.  116;  1  Prax.  Aim.  7;- 
2  Freem.  127. 

.122  Johnson  vs.  Kelly,  80  Ala. 
135;  Baker  vs.  Young,  90  Ala.  426, 
8  So.  Rep.  59 ;  Glos  vs.  Swigart,  156 
111.  229.  41  N.  E.  Rep.  42;  Caines  vs. 
Fisher,  1  Johns.  Ch.  8. 

123  Steenrod  vs.  Railroad  Co.,  25 
W.  Va.  at  p.  137. 

124  Campbell  vs.  Lynch,  6  W.  Va. 
22;  Williams  vs.  Corwin,  Hopk.  Ch. 
471,  2  Law.  Ed.  491 :  Welch  vs.  So- 
lenberger,  85  Va.  441,  8  S.  E.  Rep. 
91. 
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such  demands  of  the  complainant  as  are  uncertain,  must  be  es- 
tablished by  proof.  ^^^  A  decree  heard  upon  a  bill  without  plea 
or  answer,  is  "  a  decree  on  a  bill  taken  for  confessed."  ^^^  So, 
if  a  defendant  appears  and  files  his  answer,  and  subsequently 
withdraws  his  answer,  and  the  cause  is  then  heard  on  the  bill, 
a  decree  rendered  in  the  cause  is  a  decree  pro  confesso.^"  So, 
if  suit  be  brought  against  a  municipal  corporation,  and  the  proc- 
ess commencing  the  suit  be  served  upon  its  Mayor,  he  is  not 
thereby  made  a  party  to  the  suit ;  and  if  the  municipal  corpora- 
tion do  not  file  an  answer  to  the  bill  it  will  be  taken  for  con- 
fessed, although  the  Mayor  has  filed  an  answer  in  the  cause.  ^^* 

§581.     Decrees  pro  confesso  further  considered. 

As  we  have  just  seen,'^'  there  can  be  no  decree ^pro  confesso 
in  the  absence  of  personal  service  of  process,  or  an  appearance 
to  the  cause.  It  follows,  therefore,  that  a  bill  cannot  be  taken 
for  confessed  and  a  decree  rendered  accordingly  against  a  non- 
resident defendant,  who  has  only  been  proceeded  against  by 
order  of  publication,  when  he  has  never  appeared  to  the  bill,^'" 
and  to  render  a  decree  p7'o  confesso  in  such  case  is  reversible 
error.^^^  So,  no  decree  pro  confesso  can  be  rendered  against 
infants,^'^  or  upon  admissions  made  by  their  guardian  ad 
litem.^^^  A  court  of  equity  will  not  decree  against  infants  ex- 
cept upon  full  proof.^^*  So,  if  a  bill  is  filed  by  a  party  in  his 
own  right  against  himself  in  a  fiduciary  capacity,  the  bill  ought 

126  Williams    vs.    Corwiiij    supra;  Tabor  vs.   Lawrence^   53   Ala.   543 ; 

Welsh  vs.  Solenberger,  supra.      •  Griffiths  vs.  Ventresa,  91  Ala.  366,  8 

"esteenrod  vs.  Railroad  Co.,  su-  So.  Rep.  312,  24  Am.  St.  Rep.  918; 

pra;  Miller  vs.  Town  of  Araeoma,  30  Mills  vs.  Dennis,  3  Johns.  Ch.  367, 

W.  Va.  606,  5  S.  E.  Rep.  148.  1  Law.  Ed.  651,  and  note;  Lee  vs. 

12'  Bock  vs.  Bock,  24  W.  Va.  586;  Braxton,   5   Call.,   459;    Wright  vs. 

Hunter  vs.  Kennedy,  20  W.  Va.  343.  Miller,  1  Sandf.  Ch.  103,  7  Law.  Ed. 

128  Miller  vs.   Town  of  Araeoma,  256. 

supra.  133  James  vs.  James,  4  Paige  Ch. 

^■^^  Ante,  sec.  580.  115,  3  Law.  Ed.  367;  Hite  vs.  Hite, 

""Barrett  vs.  McAllister,   33  W.  2  Rand.  409;  Wright  vs.  Miller,  s«- 

Va.  738,  11  S.  E.  Rep.  220;  O'Brien  pra. 

vs.  Stephens,  11  Gratt.  610.  i34  Ingersoll      vs.      Ingersoll,      42 

131  Jdem.  Miss.   163. 

132  Evans  vs.  Davies,  39  Ark.  235; 
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not  to  be  taken  for  confessed  against  the  defendant  upon  whom 
the  obligation  of  defense  rests  so  as  to  charge  the  trust  estate/^° 
So,  where  there  are  several  defendants,  and  all  are  necessary 
parties,  a  decree  against  one  pro  confesso  upon  an  insufficient 
service  of  process  will  be  fatal  to  a  decree  against  the  others 
upon  the  merits/^*  So,  as  a  rule,  a  decree  pro  confesso  cannot 
be  taken  against  a  defendant  who  does  not  defend  the  bill,  if 
there  is  a  defense  by  a  co-defendant  by  a  plea  or  answer/^'^ 
Nor  can  a  decree  pro  confesso  be  entered  on  a  bill  in  a  suit  for 
divoree.^^* 

§582.     As  to  the  effect  of  a  decree  pro  confesso. 

A  decree  pro  confesso  has  the  force  and  effect  of  a  decree 
made  upon  the  hearing  after  full  defense,  and  cannot  be  avoid- 
ed, except  in  the  manner  provided  by  law.^^°  In  the  Virginias, 
by  virtue  of  statute,^*"  no  appeal  lies  from  a  decree  rendered 
upon  the  bill  taken  for  confessed  until  a  motion  has  been  made 
and  overruled  to  reverse  such  decree  for  any  error  for  which 
an  Appellate  Court  might  reverse  it,^*^  and  an  appeal  granted 
without  such  prior  motion  made  and  overruled  will  be  dis- 
missed   as    having  been   improvidently   awarded.^*^     And   the 

135  Cann  vs.  Cann,  40  W.  Va.  Thompson  vs.  Carpenter,  88  Va. 
138,  20  S.  E.  Rep.  910.  702,   14  S.  E.  Rep.  181. 

136  McCoy  vs.  McCoy,  9  W.  Va.  "^  McKinney  vs.  Hammett,  su- 
443;  Keiffer  vs.  Barrett,  31  Ala.  192.  pro;    Saunders   vs.    Griggs,    supra; 

137  Dickinson  vs.  Railroad  Co.,  7  Thompson  vs.  Carpenter,  supra. 
W.  Va.  390;  Fulton  vs.  Woodman,  In  the  case  of  Wilson  vs.  Wig- 
54  Miss.  158;  Johnson  vs.  Longmire,  ginton,  28  W.  Va.  533,  the  statute 
39  Ala.  143 ;  Cartigne  vs.  Raymond,  of  West  Virginia,  taken  from  the 
4  Leigh  579;  Butler  vs.  McKinzie,  Virginia  statute,  was  construed, 
90  Tenn.  31,  15  S.  W.  Rep.  1068.  as  to  relieving  from  error  with  ref- 

13S  Code   (W.  Va.)   Ch.  64,  sec.  8;  erence  to  a  degree  pro  confesso,  and 
Code    (Va.)    sec.   2260.  the  following  rules  laid  down  as  to 
139  1    Bates,   Fed.   Eq.   Proc,    sec.  the     proper     construction     of    this 
167.  statute:   "First.  If  a  party  defend- 
no  Code    (W.  Va. ),  Ch.   134,  sec.  ant  to  a  bill  has   failed  to  appear 
5;  Code   (Va.),  1887,  see.  3451.  in  the  court  below  in   any  manner 
141  McKinney    vs.    Hammett,    26  by  filing  plea,  answer  or  demurrer 
W.   Va.   628;    Ferguson  vs.   Millen-  or  by  filing  exceptions  to  a  report 
der,    32   W.    Va.    30;    Saunders   vs.  of   a   commissioner   in   chancery   or 
Griggs,    81    Va.    506;     Battaile    vs.  commissioner  of  sale,  which  reports 
Maryland     Hospital,     76     Va.     63;  are    the    basis    of    the    decree    com- 
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same  rule  applies  to  a  decree  rendered  against  a  non-resident  de- 
fendant upon  an  order  of  publication/*^ 

§583.    When  a  personal  decree  may  be  rendered  against  a  de- 
fendant. 

A  personal  decree  can  only  be  rendered  in  a  case  in  which  the 
state  of  the  pleadings  authorizes  it.^*"     Thus,  a  personal  decree 


plained  of,  or  if  he  has  failed  to 
appear  in  any  other  manner,  sueU 
a  defendant  cannot  have  his  ap- 
peal entertained  in  this  court,  till 
he  has  made  such  a  motion  in  the 
court  below,  and  it  has  been  over- 
ruled; but  in  such  case,  if  any  of 
the  defendants  having  a  joint  in- 
terest with  him  in  the  matter  com- 
plained of  unite  with  him  in  the 
appeal,  this  court  will  entertain 
such  appeal,  if  any  of  these  ap- 
pellants answered  the  bill,  though 
no  such  motion  was  made  in  the 
court  below.  Second.  If  a,  defend- 
ant files  no  plea  or  answer  but  ap- 
pears and  demurs  to  a  bill,  -on  the 
ground  only  that  the  facts  stated 
in  the  bill  entitles  the  plaintiff  to 
no  relief  against  the  defendant,  and 
the  court  below  overrules  such  de- 
murrer and  awards  a  rule  against 
him  to  answer  the  bill  at  a  speci- 
fied time,  and  he  fails  to  do  so, 
and  the  court  renders  a  decree 
against  him,  and  he  makes  no  such 
motion  in  the  court  below,  if  he 
then  appeals  from  such  decree,  sole- 
ly on  the  ground  that  the  court 
could  properly  render  no  decree 
against  him  on  the  plaintiff's  bill, 
this  court  will  entertain  such  ap- 
peal, it  being  regarded  as  substan- 
tially an  appeal  from  the  previous 
decree  overruling  the  demurrer, 
which  after  this  decree  against  him 
was  an  appealable  decree,  if  it  set- 
tled the  principles  of  the  cause; 
but  if  the  appeal  extends  also 
to     other     errors,     which     are     dis- 


tinct from  and  independent  of 
the  errors  committed  in  the  de- 
cree overruling  the  demurrer  or 
errors  in  carrying  out  merely  this 
decree,  this  court  will  not  enter- 
tain such  appeal,  no  such  motion 
having  been  made  in  the  court  be- 
low. Third.  When  the  defendant 
—  the  appellant,  has  appeared  in 
the  court  below  otherwise  than  by 
filing  a  plea,  answer  or  demurrer, 
and  the  decree,  from  which  he  ap- 
peals, wa3  not  based  on  any  al- 
legations of  fact  in  the  bill,  which 
were  treated  by  the  court  below 
as  admitted  or  confessed,  but  was 
based  on  facts  introduced  into  the 
case  after  the  filing  of  the  bill  by 
the  report  of  a  commissioner  or  in 
some  other  manner,  and  in  addi- 
tion thereto  the  record  shows,  that 
these  facts  so  introduced  into  the 
cause,  on  which  the  decree  appeal- 
ed from  was  based,  were  not  treat- 
ed by  the  court  as  facts  taken  for 
confessed  and  admitted,  and  also 
that  the  defendant  appeared  in  the 
court  below  and  controverted  these 
facts,  such  a  decree  will  not  be 
regarded  as  a  decree  on  a  bill  taken 
for  confessed,  though  the  defendant 
has  not  pleaded  or  answered;  and 
this  court  will  entertain  an  ap- 
peal from  it,  though  no  such  mo- 
tion has  been  made  in  the  court 
below  to  reverse  or  correct  it." 

143  Handy  vs.  Scott,  26  W.  Va. 
710. 

"4  Jones  vs.  Reid,  12  W.  Va. 
350,  29  Am.   Rep.  455. 
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cannot  be  rendered  against  a  personal  representative,  when  sued 
in  his  representative  capacity  only/*^  and  to  do  so  is  reversible 
error.^*®  And  in  no  case  can  a  personal  decree  be  rendered  in 
any  other  capacity  or  right  than  that  in  which  the  defendant 
is  sued,  or  made  a  party  to  the  cause/*^  ISFor  can  a  personal  de- 
cree be  rendered  in  an  attachment  suit  in  which  the  defendant 
has  not  appeared  or  been  properly  served  with  process  within  the 
jurisdiction  of  the  court,  but  the  attached  effects  alone  can  be 
subjected  to  sale,  and  the  proceeds  applied  to  the  satisfaction 
of  the  plaintiff's  demand ;  ^**  but  if  he  appears  to  the  suit  by  de- 
murring to  the  bill  or  enters  a  general  appearance  to  the  cause 
in  any  other  manner,  then  there  may  be  a  personal  decree 
against  him,  or  both  a  personal  decree  and  a  decree  directing  a 
sale  of  the  attached  estate/^'  But  in  no  case  can  there  be  a  per- 
sonal decree  against  a  defendant  who  has  not  been  served  with 
process  within  the  territory  within  which  he  may  be  served 
with  the  process  of  the  court  in  which  the  suit  is  pending,  and 
who  has  not  appeared  to  the  cause/°°  So  where  an  execution 
improperly  issues  upon  a  judgment  which  should  have  been 
entered  by  agreement  as  satisfied,  but  was  not  so  entered  and 
an  injunction  is  awarded  against  the  enforcement  of  such  judg- 
ment, which  is  afterwards  dissolved,  the  court  ought  not  to  enter 
a  personal  decree  against  the  plaintiff  in  the  injunction  suit  for 
the  amount  of  the  original  judgment  enjoined,  but  should  sim- 
ply dissolve  the  injunction  and  dismiss  the  bill,  with  costs,  and 

1*5  Jones  vs.   Reidj   supra;  citing  Va.     278;     O'Brien     vs.     Stephens, 

Spottswood  vs.  Price,  3  H.  and  M.  supra. 

123;  Humphreys  vs.  West,  3  Rand.  iso  McGavock   vs.    Clark,    93    Va. 

516;  Pugh  vs.  Jones,  6  Leigh,  290;  810,  22  S.  E.  Rep.  864;  Barrett  vs. 

Willis  vs.  Dunn,  5  Gratt.  384.  McAllister,    33   W.   Va.    738,    11    S. 

W6  Jones  vs.  Reid,  supra.  E.  Rep.   220;   Fowler  vs.  Lewis,  36 

li"!  Idem.;  Vance  vs.  Kirk,  29  W.  W.  Va.  112,  14  S.  E.  Rep.  447,  and 

Va.  344,  1  S.  E.  Rep.  717.  at  p.  451,  in  the  opinion  of  Bran- 

1*8  Hall  vs.   Lowther,  22  W.  Va.  non,    J.,    citing    many    authorities. 

670;    Wetherell   vs.    McCloskey,    28  See  also  Gray  vs.  Stuart,  33  Gratt. 

W.  Va.   195;    O'Brien  vs.  Stephens,  351;    Underwood   vs.    McVeigh,    23 

11  Gratt.  610.  Gratt.  409;  Lalnar  vs.  Hale,  79  Va. 

1*9  Wetherell   vs.    McCloskey,    su-  147 ;     Wade    vs.    Hancock,    76    Va. 

pra;    Coleman    vs.    Waters,    13    W.  620. 
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without  prejudice  to  the  plaintiff  as  to  his  defense  at  law  against 
the  enforcement  of  the  execution.^"*^ 

§584.     When  a  personal  decree  may  be  rendered — further  con- 
sidered. 

A  personal  decree  cannot  be  rendered  against  an  heir  for  the 
debt  or  obligation  of  the  ancestor  beyond  the  value  of  assets  de- 
scended and  used  or  appropriated  by  the  heir.^^''  So,  where  a 
vendor  and  vendee  enter  into  a  written  contract  for  the  sale  of 
a  tract  of  land  at  a  stipulated  price,  to  be  paid  in  installments; 
and  the  vendee  fails  to  pay  the  same,  and  afterwards  assigns 
the  benefit  of  the  contract  of  purchase  to  a  third  party,  who  takes 
possession  of  the  land  under  the  assignment,  a  personal  decree 
cannot  be  rendered  against  such  assignee  for  the  impaid  pui^ 
chase  money,  in  the  absence  of_an  agreement  on  his  part  so  to 
do.^°^  But  when  a  mortgagor  has  sold  the  mortgaged  property, 
and  his  vendee  has  assumed  to  pay  the  mortgage,  a  decree  in  his 
suit  to  foreclose  the  mortgage  can  be  rendered  directly  against 
such  purchaser,  or  his  vendee,  who  has  also  assumed  its  pay- 
ment, in  favor  of  the  mortgagee,  for  any  balance  that  may  re- 
main due  after  the  mortgaged  subject  purchased  by  such  vendee 
has  been  sold,  and  the  proceeds  applied  to  the  payment  of  the 
mortgage.^'**  And  equity  has  jurisdiction  to  render  a  personal 
decree  in  favor  of  a  mortgagee  against  a  purchaser  from  the 

151  Howell  V.  Thomason,  34  W.  dee  for  unpaid  purchase  money  due 
Va.  794,  12  S-  E.  Rep.  1088 ;  Kana-  at  the  time  his.  suit  was  brought, 
wha  &  0.  Ry.  Co.  vs.  Ryan,  31  W.  and  to  an  order  for  the  sale  of  the 
Va.  664,  6  S.  B.  Rep.  924.  land  to  pay  the  same;  but  he  will 

152  Rex  vs.  Creel,  22  W.  Va.  373 ;  not  be  entitled  to  a  personal  decree 
Somerville  vs.  Somerville,  26  W.  for  such  unpaid  purchase  money 
Va.  at  p.  483.  against    such    assignee    in    the    ab- 

103  Fisher  vs.  Brown,  24  W.  Va.  senee  of  a  valid  and  binding  agree- 

713.  ment  on  his  part  to  pay  the  same." 

"  Where   such    vendor   brings   his  Fisher  vs.  Brown,  supra. 
suit  against  the  vendee  and  his  as-  1=*  Fisher  vs.  White,  94  Va.  236, 

signee,  to  enforce  the  vendor's  lien  26  S.  E.  Rep.  573;  Osborne  vs.  Ca- 

against  the  land,  by  subjecting  the  bell,  77  Va.  462;  Williard  vs.  Wor- 

same  to  sale  to  satisfy  the  unpaid  sham,    76    Va.    392;    Whitlock    vs. 

installments    which    may    have   be-  Gordon,   1   Va.  Dec.  238,   Va.  Law 

come  due,  he  will  be  entitled  to  a  Jour.  1877,  p.  370. 
personal    decree    against   such   ven- 
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mortgagor  wEo  has  assumed  payment  of  the  mortgage  debts, 
though  the  mortgaged  lands  are  in  a  different  jurisdiction  from 
that  in  which  suit  is  brought. '^^'^  And  a  personal  decree  may 
be  rendered  in  favor  of  a  creditor  against  a  fraudulent  pur- 
chaser of  property,  if  such  purchaser  has  disposed  of  the  same 
to  a  bona  fide  purchaser,  so  that  it  cannot  be  reached,  for  the 
amount  received  for  the  property  by  the  fraudulent  purchaser, 
or,  if  that  be  less  than  its  actual  value,  then  for  an  amount  equal 
to  such  value. ^^''  But  where  a  fraudulent  purchaser  yet  owns 
the  property,  the  creditor  must  subject  it,  and  cannot  take  a  per- 
sonal money  decree  for  his  debt,  or  the  value  of  the  property, 
'against  such  purchaser.^^^  In  a  suit  to  enforce  a  vendor's  lien, 
a  personal  decree  may  be  rendered  against  the  purchaser  for  the 
unpaid  purchase  money,  and  the  court  in  its  discretion  may 
authorize  the  enforcement  of  this  decree  before  subjecting  the 
land  to  the  payment  of  the  lien.^^*     And  when  it  appears  that 


155  Tatum  vs.  Ballard,  94  Va.  370, 

26  S.  E.  Rep.   871;   Ellett  vs.  Mc- 
Ghec,  94  Va.  377,  26  S.  E.  Eep.  874. 

iBeYanee  Shoe  Co.  vs.  Haughl, 
41  W.  Va.  275,  23  S.  E.  Rep.  553. 

"  In  a  suit  to  subject  land  to  the 
payment  of  a  judgment  lien  and  to 
set  aside  deeds  for  fraud  against  the 
creditor  it  is  the  practice  to  decree 
that  the  costs  of  the  suit  shall  bo 
first  paid  out  of  the  proceeds  of  the 
sale  of  the  land."     Hinton  vs.  Ellis, 

27  W.  Va.  422. 

"  Where  suit  has  been  brought  to 
subject  lands  to  the  payment  of  a 
lien  and  to  set  aside  fraudulent  con- 
veyances, where  the  report  of  sale 
has  been  made,  and  it  is  found 
there  will  not  be  sufficient  money 
produced  by  the  sale  to  pay  the 
liens,  expenses  of  sale  and  costs, 
for  whatever  costs  remaining  after 
providing  for  the  payment  of  the 
liens  and  expense  of  sale,  there 
should  be  rendered  a  personal  de- 
cree against  all  the  fraudulent 
grantors  and  grantees."     Ide-^ 


157  Vance  Shoe  Co.  vs.  Haught, 
supra. 

158  Carskadon  vs.  Minke,  26  W. 
Va.  729. 

In  a  suit  brought  to  enforce  a 
vendor's  lien  reserved  on  land  for 
the  purchase  price  thereof,  there 
may  be  a  personal  decree  for  the 
purchase  money  before  the  sale,  and 
not  merely  for  the  balance  remain- 
ing due  after  crediting  the  proceeds 
from  the  sale  of  the  land.  Belling- 
er vs.  Foltz,  93  Va.  729,  25  S.  E. 
Rep.  998 ;  Fayette  Land  Co.  vs.  L.  & 
N.  R.  Co.,  93  Va.  274,  24  S.  E.  Rep. 
1016. 

In  a  suit  brought  to  enforce  a 
vendor's  lien,  it  is  plainly  within 
the  jurisdiction  of  the  court  of 
equity,  to  enter  a  personal  decree 
against  the  defendant,  and  also  a 
further  decree  for  the  sale  of  the 
land,  if  the  personal  decree  be  not 
satisfied.  Payette  Land  Co.  vs.  L. 
&  N.  R.  Co.,  supra. 
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the  estate  of  one  of  the  deceased  obligors  in  a  bond  has  been 
fully  administered  in  a  suit  for  partition  to  which  complainant 
was  not  a  party,  that  the  assets  were  sufiScient  to  pay  all  claims, 
and  that  the  personal  representative  took  no  refunding  bond,  a 
personal  decree  against  him  is  proper.^''^ 

§585.     Decree  should  be  definite  and  certain. 

In  adjudicating  a  liability  and  directing  a  recovery  of  money, 
the  decree  must  show  against  whom  the  recovery  is  to  be  en- 
forced, not  leaving  such  matter  uncertain  or  doubtful.^'"  And 
a  decree  for  the  payment  of  money  should  state  the  amount 
the  defendant  is  required  to  pay,  and  not  merely  direct  that  the 
plaintiff  recover  the  amount  of  the  debt  or  liability  as  set  out 
and  described  in  the  bill.^°^  But  in  no  case  can  the  decree  pro- 
vide for  the  payment  of  a  sum  in  excess  of  that  claimed  in  the 
bill.^"''  Where  the  decree  provides  that  certain  things  shall  be 
done  the  time  and  manner  of  performance  should  be  specified  in 
the  decree."^ 

§586.     Conditions  and  reservations  in  a  decree. 

It  is  one  of  the  peculiar  advantages  of  a  court  of  equity  that 
it  can  adapt  its  decree  to  the  situation  of  the  parties  as  the  de- 
mands of  justice  may  require ;  ^**  and  it  may  refuse  its  decree, 
unless  the  party  will  take  a  decree  upon  the  condition  of  doing 
or  relinquishing  certain  things.^"^  Thus,  "  where  a  party  files 
a  bill  setting  up  a  parol  contract  for  the  sale  of  real  estate  or 
the  lease  thereof  for  more  than  one  year,  and  prays  the  specific 
execution  thereof  on  the  ground  of  part  performance,  etc.,  and 
the  defendant  in  his  answer  denies  the  making  of  the  contract 
as  alleged,  but  admits  that  he  did  make  a  parol  contract  touch- 

159  Beverly  vs.  Rhodes,  86  Va.  415,  iss  2  Bart.  Ch.  Pr.    (2d  ed.)   815. 
10  S.  E.  Rep.  572.  164  W.  Va.  O.  &  0.  L.  Co.  vs.  Vinal, 

160  Snider   vs.   Brown,   3   W.   Va.  14  W.  Va.   637;    Clark  vs.  Hall,   7 
143.  Paige  Ch.   382;   Reese  vs.  Kirk,   29 

161  Spoor  vs.   Tilson,  97  Va.  279,  Ala.  406. 

33  S.  E.  Rep,  609.  "5  \v.    Va.    0.   &   0.    L.    Co.   vs. 

162  Enoch  vs.  Mining  &  Petroleum      Vinal,  supra. 
Co.,  23  W.  Va.  314. 
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ing  the  realty  in  questioa,  or  part  thereof,  materially  dififereat 
from  that  set  up  in  the  bill ;  and  from  the  whole  evidence  in  the 
cause  the  court  sees  and  is  satisfied  in  its  conscience,  that  a 
contract  is  proved  clear  and  certain  in  its  terms,  but  in  some 
material  respects  different  and  variant  from  that  stated  in  the 
bill  or  answer,  the  court  may,  in  the  interest  of  justice  with 
the  consent  of  the  plaintiff,  in  the  exercise  of  a  sound  discretion, 
decree  the  specific  execution  of  the  contract  as  proved  by  the  evi- 
dence or  the  strong  preponderance  of  the  evidence,  and  especially 
so,  if  the  court  sees  and  is  satisfied  from  the  whole  proceedings 
in  the  cause,  that  injustice  will  not  thereby  be  done  to  the  de- 
fendant by  surprise,  and  provided  the  plaintiff  consents  in  such 
case  to  the  specific  execution  of  the  contract  as  the  court  ascer- 
tains it  to  be  proved  from  the  whole  evidence,  and  performs 
such  acts  as  the  court  may  require  or  direct.  And  if  the  plain- 
tiff in  such  case  does  not  elect  to  have  the  specific  execution  of 
the  contract  as  ascertained  by  the  court,  then  the  court  may 
rescind  the  contract  and  proceed  to  make  decrees,  etc.,  to  put 
the  parties  in  statu  quo  according  to  the  principles  and  rul^s  of 
equity  in  such  case,  but  no  positive  rule  can  be  laid  dovsTi  by 
which  the  action  of  the  court  can  be  determined  in  all  cases. 
The  action  of  the  court  must  to  a  great  extent  depend  upon  the 
circumstances  and  surroundings  appearing  in  each  ease."  ^°° 
So  when  a  legacy  is  required  to  be  paid,  it  will  be  on  condition 
of  a  refunding  bond  being  executed ;  and  when  a  writing  is  re- 
quired to  be  executed,  it  may  be  on  condition  of  the  plaintiff  ex- 
ecuting one  himself,  or  procuring  some  third  person  to  do  so.^'' 
"  Reservations  may  also  be  made  in  the  decree  in  favor  of  in- 
fants, and  likewise  to  either  party,  to  apply  for  further  relief, 
in  order,  for  instance,  to  enforce  the- payment  of  future  install- 
ments of  an  annuity ;  or,  in  case  of  a  decree  for  a  legacy  quando 
acciderint,  that  is,  when  assets  come  to  the  hands  of  the  per- 
sonal representative,  to  compel  the  payment  of  a  legacy;  or  in 
case  of  a  decree  of  divorce,  to  direct  from  time  to  time  the 
custody  of  children  or  payment  of  alimony;  and  under  such 
reservations  it  is  competent  to  either  party  to  ask  the  interposi- 

166 /(iem.  167  2  Bart.  Ch.  Pr.  (2nd  Ed.)  815, 

816. 
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tion  of  the  court  in  a  summary  way,  upon  motion,  or,  if  it  be 
preferred,  the  relief  may  be  had  upon  a  new  bill  to  carry  lie 
former  decree  into  effect."  ^'^ 


§587.     The  decree  should  adjust  the  rights  of  all  the  parties. 

A.S  we  bave  seen,^""  equity  strives  to  make  a  finality  of  the 
contention  of  the  parties.  So,  when  equity  can  do  complete 
justice  between  the  parties,  it  will  never  turn  them  out  of  court 
to  pursue  their  remedy  in  a  court  of  law;  but  having  complete 
jurisdiction  of  the  parties  and  subject-matter,  it  will  enter  such 
final  decree  as  will  settle  the  rights  of  the  parties,  do  complete 
justice  between  them,  and  close  the  controversy.^'"  The  decree 
should  provide  for  the  rights  of  all  persons  whose  interests  are 
immediately  connected  with  the  decision  of  the  cause  and  af- 
fected by  it."' 

§588.     The  decree  in  matters  of  account. 

A  decree  for  an  accounting  is  usually  an  interlocutory  one, 
referring  the  cause  to  a  master  in  chancery,  under  and  in  con- 
formity to  which  the  master  states  the  account.  An  order  or 
decree  directing  an  account  should  specify  the  commissioner 
who  is  to  take  the  account,"^  the  matters  to  which  the  account 
shall  extend,  and  in  decreeing  a  general  account,  the  decree 
should  give  special  directions  rendered  proper  or  necessary  by 
the  peculiar  circumstances  of  the  case."^  "  The  decree  usually 
directs  that  all  the  matters  of  account  shall  be  adjusted  down  to 
the  time  of  stating  the  accounts,  although  no  facts  are  stated  in 
respect  to  them  in  the  pleadings."  "* 


168  Idem,   816.  172  Post,  see.  632. 

169  Ante,  see.  577.  i^s  l  Enc.  PI.  and  Pr.  103. 

170  w.    Va.    0.    &   O.   L.    Co.  vs.  I'i/dem. 

Vinal,   supra;    5   Enc.   PI.   and  Pr.  For    a    further    consideration    of 

958,   959,   and  notes.  decrees   in  matters   of  account,   see 

"1  McPherson  vs.  Parker,  30  Cal.      post,  Ch.  27,  sees.   632,   633. 
455,  89  Am.  Dec.  129. 
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§589.     The  decree  in  cases  of  alimony. 

Inasmuch  as  the  claim  for  alimony  is  a  mere  personal  one,  the 
■wife  can  have  no  lien  on  the  specific  property  of  the  husband, 
in  the  absence  of  an  agreement  or  statute  providing  therefor.  ^^^ 
It  is  now  provided  by  statute  in  the  Virginias  "''  that  upon  de- 
creeing the  dissolution  of  a  marriage,  or  upon  decreeing  a  di- 
vorce, the  court  may  make  such  further  decree  as  it  shall  deem 
expedient,  concerning  the  estate  and  maintenance  of  the  parties 
or  either  of  them.  The  broad  terms  of  this  statute  and  the  dis- 
position of  the  courts  to  secure  the  welfare  and  comfort  of  the 
wife,  certainly  authorize  a  personal  decree  for  the  payment  of 
a  sum  in  gross  as  permanent  alimony  to  be  paid  in  installments 
at  certain  intervals  or  in  a  lump  sum,  or  a  certain  sum  to  be  paid 
at  certain  specified  times  during  the  joint  lives  of  the  husband 
and  wife,  and  the  decree  may  charge  the  real  estate  of  the  hus- 
band with  its  payment.  ^^^  A  decree  or  order  for  temporary  ali- 
naony  may  be  entered  in  term,  or  by  the  Judge  in  vacation,  at 
any  time  pending  the  suit,  to  compel  the  man  to  pay  any  sum 
necessary  for  the  maintenance  of  the  woman,  and  to  enable  her 
to  carry  on  the  suit,  or  to  prevent  him  from  imposing  any  re- 
straint on  her  personal  liberty,  or  to  provide  for  the  custody  and 
maintenance  of  the  minor  children  of  the  parties  during  the 

I'fs  Hogg,  Eq.  Pr.  sec.  443,  citing  622,  52  S.  W.  Rep.  927 ;  Hooper  vs. 

Almond  vs.  Almond,  4  Rand.   662;  Hooper,    102    Wis.    598,    78    N.    W. 

Pureell   vs.    Purcell,    4    H.    and   M.  Eep.  753,  44  L.  R.  A.  725;   Ander- 

507,    518.     See   also   Brightman  vs.  son  vs.   Anderson,   124  Cal.   48,   71 

Brightman,  1  R.  I.  112;  Feigley  vs.  Am.  St.  Rep.  17,  56  Pac.  Rep.  630; 

Peigley,     7     Md.    562;     Powell    vs.  Owens   vs.   Owens,    96   Va.    191,   31 

Campbell,  20  Nev.  232,  2  L.  R.  A.  S.  E.  Rep.  72;  Schabel  vs.  Schabel, 

615.  115  Mich.  487,  73  N.  W.  Rep.  553; 

iTeCode    (W.   Va.),   Ch.   64,   sec.  Elzas  vs.  Elzas,  171  111.  632,  49  N. 

11;   Code    (Va.)    1887,  see.  2263.  E.    Rep.    717;    Gibbs   vs.   Gibbs,    18 

1T7  Martin  vs.  Martin,  33  W.  Va.  Kan.  419. 
13,  11  S.  E.  Rep.  12;  Frances  vs.  Of  course,  a  personal  decree  in 
Frances,  31  Gratt.  283;  Trimble  vs.  awarding  alimony,  can  only  be  en- 
Trimble,  97  Va.  217,  33  S.  E.  Rep.  tered  as  in  any  other  case,  when 
531;  Bailey  vs.  Bailey,  21  Gratt.  there  has  been  such  service  of  proc- 
57;  Miller  vs.  Miller,  92  Va.  196,  ess  or  appearance  to  the  cause,  as 
23  S.  E.  Rep.  232;  .Julier  vs.  Julier,  the  law  provides.  Ante,  sees.  583, 
62  Ohio  St.  90,  56  N.  E.  Rep.  661;  584. 
Irwin  vs.  Irwin,  21  Ky.  Law  Rep. 
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pendency  of  the  suit,  or  to  preserve  the  estate  of  the  man,  so  that 
it  may  be  forthcoming  to  meet  any  decree  which  may  be  made 
in  the  suit,  or  to  compel  him  to  give  security  to  abide  such  de- 
cree.^'^  In  order  to  enable  the  court  to  enter  a  decree  ex  'parte 
for  temporary,  alimony  in  any  case,  the  suit  must  have  ac- 
tually been  instituted,^^°  or  notice  have  been  duly  served  upon 
the  adverse  party  of  the  intended  application  to  the  court  or 
Judge  to  enter  such  decree.^'"  In  Yfe&t  Virginia  an  order  or 
decree  may  be  entered  in  any  pending  cause  in  term,  or  by  a 
Judge  in  vacation  of  the  court,  to  compel  the  man  to  deliver  to 
the  vs^oman  any  of  her  separate  estate  which  may  be  in  his 
possession  or  control  or  to  prevent  him  from  interfering  with  her 
separate  estate.^*^ 

§590.     The  decree  in  matters  of  attachment. 

In  an  attachment  suit  there  can  be  no  personal  decree  against 
the  defendant  where  he  has  not  been  personally  served  with  proc- 
ess, nor  appeared  to  the  action,^^^  but  only  a  decree  directing 
a  sale  of  the  property  levied  on  by  virtue  of  the  attachment ;  ^*^ 
and  if  the  decree  recites  that  "  the  cause  was  heard  upon  the  at- 
tachment duly  levied  upon  "  the  property  of  the  debtor,  in  an 
Appellate  Court  such  attachment  must  be  taken  to  have  been  in 
full  force  and  effect,  duly  sued  out  and  levied  as  required  by 
statute.'** 

It  is  provided  by  statute  '*°  that  when  the  claim  of  the 
plaintiff  is  established,  decree  shall  be  rendered  for  him,  and  the 
court  shall  order  the  sale  of  any  personal  or  real  estate  which 

ITS  Code    (W.  Va.),  1899,  Ch.  64,  thorize  the  court  to   enter  any   de- 

sec.  9;  Code   (Va.),  1887,  sec.  2261.  cree    which    would    interfere    with 

179  Coger   vs.    Coger,    48    W.    Va.  or  defeat  the  vested  rights  of  third 

135,  35  S.  E.  Rep.  823.  parties    attaching   to   the   property 

ISO  Coger  vs.  Coger,  supra.  prior  to  the  institution  of  the  suit. 

The  amount  of  alimony  to  be  de-  Jennings    vs.    Montague,    2    Gratt. 

creed    is    a    matter    resting    in    the  350;    Bailey  vs.   Bailey,   supra. 
sound  discretion  of  the  court.  Opin-  is=  Taylor  vs.  Cox,  32  W.  Va.  148, 

ion  of  the  court  in  Coger  vs.  Co-  159,  9  S.  E.  Rep.  70;  Ante,  sec.  583. 
ger,    supra.        See   also    Hogg,    Eq.  iss /den;. 

Princp.  sees.  438-442.  i84  Taylor  vs.   Cox,   supra. 

181  Code   (W.  Va.),  Ch.  64,  sec.  9.  iso  Code    (W.   Va.)    Ch.   106,  sec. 

But   this   statute  would   not   au-  20;    Code    (Va.)    1887,   sec.  2982. 
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sHall  not  have  been  previously  replevied  or  sold,  and  shall 
direct  the  proceeds  and  whatever  else  is  subject  to  the  attach- 
ment, including  what  is  embraced  in  any  replevy  or  forthcoming 
bond  which  may  have  been  given,  to  be  applied  in  satisfaction 
of  the  decree.  No  real  estate,  however,  shall  be  sold  until  all 
other  property  and  money  subject  to  the  attachment  has  been 
exhausted  and  then  only  so  much  may  be  sold  as  is  necessary  to 
pay  the  amount  of  the  decree.  And  the  statute  ^^^  further 
provides  that  if  the  defendant  against  whom  the  claim  is,  has  not 
appeared  or  been  served  with  a  copy  of  the  attachment  sixty 
days  before  the  decree,  the  plaintiff  is  not  entitled  to  a  decree 
of  sale  of  real  estate,  unlss  and  until  he  shall  have  given  bond 
with  sufficient  security  in  such  penalty  as  the  court  shall  approve 
with  condition  to  perform  such  future  order  as  may  be  made 
by  the  court  in  the  suit,  in  case  the  defendant  appear  and  make 
defense  therein  within  the  time  prescribed  by  law. 

There  is  a  further  provision  of  the  statute  that  the  court 
shall  prescribe  the  terms  of  sale  and  the  officer  or  person  by 
whom  the  sale  shall  be  made.^" 

If  the  debt  claimed  by  the  attaching  creditor  is  payable  in 
installments,  the  court  should  not  direct  a  sale  of  the  lands  to 
satisfy  more  than  the  installments  already  due,  but  should  hold 
the  attachment  a  lien  on  the  subject  for  the  installments  afte:t^ 
wards  to  fall  due.^'*  And  if  there  be  a  garnishee  he  must  be 
a  party  to  the  suit,^**  and  upon  his  failure  to  appear  and  answer 
the  bill,  a  decree  pro  confesso  may  be  entered  against  him.^^" 
'So  decree  can  be  entered  against  the  garnishee  until  the  liability 
of  the  principal  defendant  to  the  plaintiff  is  decreed,^"^  and 
when  it  appears  that  the  garnishee  is  liable  to  the  debtor  a 
decree  may  be  entered  for  the  amount  of  such  indebtedness, 

186  Code    (W.   Va.)    Ch.   106,   see.       citing   Watts   vs.   Kinney,    3   Leigh 
22.      In   Virginia   the    statute    does      272. 

not  permit  the  sale  of  either   real  is^Hogg,  Eq.  Princp.,  sec.  42,  clt- 

or    personal     property    until    such  ing  many  cases.     On  the  subject  of 

bond  has  been  given.     Code    (Va. )  garnishment  in  equity,  see  Hogg,  Eq. 

,1887,    see.    2983.  Princp.,  pp.  71-75. 

187  Code    (W.  Va.)    Ch.    106,   sec.  i""  Hogg,  Eq.  Princp.,  sec.  42. 
21-.  1  Bart.  Ch.  Pr.   (2nd  Ed.)   647.  "i  Wem,  p.  75. 

"8  1  Bart.  Ch.  Pr.  (2nd  Ed.)  647, 
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but  not  in  an  amount  to  exceed  the  decree  against  the  principal 
debtor,  together  with  its  interest  and  costs/^^ 

A  party  selling  under  an  order  of  sale  must  conform  to  its 
conditions  and  requirements.^"^  Thus  an  order  that  a  sheriff 
sell  personal  property,  and  in  case  that  prove  insufficient  to 
satisfy  a  judgment,  then  to  sell  real  estate,  but  with  a  condition 
that  the  plaintiff  is  not  to  have  the  benefit  of  the  order  until 
he  shall  give  bond,  without  evidence  that  the  personal  property 
was  sold  or  was  insufficient  to  satisfy  the  judgment,  or  that  the 
bond  was  given,  does  not  prove  authority  to  the  Sheriff  to  sell 
the  real  estate,  or  at  all  sustain  such  a  sale/"* 

§591.    The  decree  in  the  matter  of  the  cancellation  or  refonna- 
tion  of  contracts. 

The  cancellation  of  contracts  is  in  effect  the  rescission  of 
the  same,^"^  so  that  the  terms  are  here  used  synonymously.^"" 
The  characteristic  feature  of  a  decree  canceling  or  rescinding  an 
instrument  is  the  extent  of  its  operation  upon  the  instrument  or 
contract  with  reference  to  which  it  affords  relief.^"'  That  is, 
where  an  instrument,  contract  or  agreement  is  rescinded,  the 
decree  must  rescind  it  in  toto}^^  There  cannot,  as  a  rule,  be  a 
decree  for  the  partial  rescission  of  a  contract  or  other  instru- 
ment.^"" The  decree  must  place  the  parties  in  statu  quo,  and 
tmless  this  can  be  done,  there  can  generally  be  no  decree  for 
rescission  or  cancellation.^""-^  In  a  suit  for  the  reformation  of  a 

192  Idem,  p.  74.  la^  Bailey    vs.    James,    11'   Gratt. 

193  Houston  vs.   McCluney,   8   W.      458. 

Va.  135.  200  Stanton  vs.  Hughes,  97  X.  C. 

loildem.  318,    1    S.    E.   Eep.   852;    Worthing- 

195  Black,  Law  Die.  103.  ton   vs.   Collins,   supra.     See   as  to 

198  See  Hogg,  Eq.  Princp.,  sees.  45-  when  decree  may  be  made  without 

61,  where  the  grounds   upon  which  restoring    the    status    quo    of    the 

cancellation    may    be    decreed,    are  parties,  Hogg,  Eq.  Princp.,  sec.  60. 

fully   and    distinctly   considered   by  "  A  court  of  equity  upon  decree- 

the  author.  ing    the    rescission    or    cancellation 

19T  Glassell   va.   Thomas,   3   Leigh  of   a   contract,   for   the   purpose   of 

113;    Worthington    vs.    Collins,    39  placing   the    parties    in    statu    quo, 

W.  Va.  406,  19  S.  E.  Rep.  527.  will  provide  in  its  decree  that  the 

198  Glassell    vs.    Thomas,    supra;  plaintiff    shall    refund    to    the    de- 

Worthington    vs.    Collins,    supra.  fendant    any    moneys    that    the   de- 
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contract  or  other  written  instrument  the  court  has  a  wide  discre- 
tion, which  it  will  exercise  to  accomplish  for  the  parties  those 
ends  that  would  have  been  reached,  had  no  mistake  ever  existed 
in  the  same.^"^  Hence,  the  decree  should  be  entered  in  such  a 
way  as  to  carry  out  the  true  intent  of  the  parties,  and  make  the 
instrument  express  what  it  was  mutually  intended  to  express,/ 
or  put  it  in  the  form  in  which  it  was  originally  intended  to  be, 
so  as  to  effectuate  the  real  intention  and  purpose  of  the  parties.^ 
When  the  court  takes  jurisdiction  for  the  purpose  of  reforming 
an  instrument  or  agreement,  and  does  reform  the  same  by 
proper  decree  it  does  not  stop,  but  ih.  a  proper  case  proceeds  to 
afford  the  party  complaining  full  relief  by  the  enforcement  of 
the  instrument  as  reformed.  ^°^  A  decree  may  be  entered  in  a 
suit  for  rescission  or  reformation,  to  preserve  the  rights  of  the 
parties  pending  the  question  involved.*"*' 


fendant  may  have  paid  under  the 
contract,  or  that  he  shall,  if  a 
purchaser  of  land,  restore  the  pos- 
session to  the  defendant,  that  the 
plaintiff  shall  restore  such  chat- 
tels as  he  has  received  under  the 
contract;  that  the  plaintiff,  if  he 
has  received  a  promissory  note, 
shall  deliver  it  up  for  cancella- 
tion, and  that  the  plaintiff  shall 
account  for  the  net  income  of  land 
of  which  he  has  had  possession 
under  the  contract."  18  Enc.  PI. 
and  Pr.  859,  860. 

The  court  in  a  suit  for  the  can- 
cellation or  rescission  of  a  con- 
tract affords  relief  to  the  plaintiff 
in  various  ways,  according  to  the 
circumstances  of  the  particular 
case,  e.  g.,  the  court  may  require 
that  the  contract,  if  in  writing, 
shall  be  delivered  up  and  cancelled, 
that  the  respective  parties  shall 
execute  to  each  other  such  deeds 
as  may  be  necessary  to  do  equity, 


or  under  some  circumstances  the 
court  may  direct  a  sale  of  the  land 
embraced  in  the  contract."  Idem, 
860,  861. 

201  18  Enc.  PI.  and  Pr.  863,  cit- 
ing Lestrade  vs.  Earth,  19  Cal.  660 ; 
Ladd  vs.  Chaires,  5  Fla.  395;  Cole- 
man vs.  Woolley,  3  Dana  (Ky. ) 
486. 

202Fishback  va.  Ball,  34  W.  Va. 
644,  12  S.  E.  Rep.  856;  Trustees  of 
Wadsworth  Poor  School  vs.  Bry- 
son,  34  S.  C.  401,  13  S.  E.  Rep. 
619;  Sullivan  vs.  Latimer,  38  S.  C. 
417,  17  S.  E.  Rep.  221;  Allen  vs. 
Elder,  76  Ga.  674;  Pulaski  Iron  Co. 
vs.  Palmer,  89  Va.  384,  16  S.  E. 
Rep.  275;  Kessel  vs.  Kessel,  79 
Wis.  289,  48  N.  W.  Rep.  382. 

203  Hutchinson  vs.  Ainsworth,  73 
Cal.  452;  Franklin  Ins.  Co.  vs.  Mc- 
Crea,  4  Greene  (Iowa)  229;  Mc- 
Clung  vs.  Philips,  49  Mo.  315;  Gil- 
branson  vs.   Squier,   5   Wash.   99. 

204  18  Enc.  PI.  and  Pr.  866. 
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§592.  The  decree  in  the  matter  of  the  cancellation  or  reforma- 
tion of  contracts  further  considered. — The  removal  of  a 
clond  from  title  to  real  estate. 

As  in  other  cases  in  equity,  the  relief  afforded  in  the  matter 
of  the  removal  of  a  eloud  from  the  title  to  real  estate  will  always 
be  adapted  to  the  state  of  the  pleadings  and  the  circumstances 
and  requirements  of  the  particular  ease.^°'  The  court  as  ap- 
pears from  the  adjudged  cases,  may  adopt  such  form  of  a  decree 
to  afford  the  relief  sought  as  it  deems  best,  under  all  the 
circumstances.^'*^  Hence,  it  may  declare  by  its  decree  the  true 
and  actual  state  of  the  title  holding  it  to  be  absolutely  existent 
in  the  plaintiff,  the  decree  itself  thus  operating  a  removal"  of 
all  cloud  from  the  title,^"^  or  the  defendant's  claim  may  be 
declared  unfounded  and  invalid,^"^  or  a  deed  or  other  instrument 
may  be  set  aside  as  void,  and  insufficient  to  create  title  or  claim 
of  title,^""  and  it  may  be  found  to  create  a  cloud  upon  the  title 
of  the  plaintiff's  land  and  for  that  reason  canceled,^^"  or  the 
defendant  may  be  directed  or  required  to  execute  a  release  or 
conveyance  in  order  to  clear  up  the  title  of  the  plaintiff.  ^^^ 
And  if  an  act  be  threatened  which  would  cast  a  cloud  upon  the 

205  Sharon  vs.  Tucker,  144  U.  S.  2»9  Simpson  vs.  Edmiston,  23  W. 
533;  Stearns  vs.  Harman,  80  Va.  Va.  675;  Miller  vs.  Cook,  135  111. 
48;  Stoneburger  vs.  Roller  (Va.),  190,  10  L.  R.  A.  292;  Jones  vs. 
25  S.  E.  Rep.  1012.  Rouutree,  96  Ga.  230,  23  S.  E.  Rep. 

206  Yancey  vs.  Hopkins,  1  Munf.  311;  Petit  vs.  Shepherd,  5  Paige 
419;    Basket   vs.    Moss,    115    N.    C.  Ch.  493,   3  Law  Ed.  801. 

448,  20  S.  E.  Rep.  733,  44  Am.  St.  210  De  Camp  vs.  Carnahan,  26  W. 

Rep.    463;    Jackson    vs.    Kittle,    34  Va.    839;     Carroll    vs.    Brown,    28 

W.    Va.    207,    12    S.   E.    Rep.    484;  Gratt.   791;   Flannery  vs.  Hightow- 

Glen   vs.   Augusta    Perpetual   B.    &  er,  97  Ga.  592,  25  S.  E.  Rep.  1064; 

L.   Co.,  99  Va.  695,  40   S.  E.   Rep.  Jones    vs.    Rountree,    supra;    Petit 

25;   Baker  vs.   Briggs,   99  Va.   360,  vs.    Shepherd,    5   Paige   Ch.   493,    3 

38     S.     E.     Rep.     277;     Smith    vs.  Law.    Ed.    802,    note,    citing   many 

O'Keefe,   43   W.   Va.   172,   27   S.   E.  eases. 

Rep.   353.  211  Hale     vs.     Penn's     Heirs,     25 

207  Davis  vs.  Lennen,  125  Ind.  Gratt.  261 ;  Virginia  Coal  &  Iron 
185,  24  N".  E.  Rep.  885.  Co.  vs.  Kelly,  93  Va.  339,  24  S.  E. 

20s  People    vs.     Center,     66     Cal.      Rep.    1020;    Yancey  vs.  Hopkins,   1 
551,   5   Pac.   Rep.   253;   Windon  vs.      Munf.  419. 
Wolvorton,  40  Minn.  439,  42  N.  W. 
Rep.  296. 
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title  to  real  estate,  such  act  will  be  enjoined  at  the  suit  of  the 
injured  party.^^^ 

§593.    The  decree  in  the  matter  of  •contribution". 

Contribution  may  be  enforced  among  various  parties,^^'  but 
the  usual  instances  of  its  enforcement  are  those  of  co-sureties 
and  legatees.  In  a  suit  by  a  surety  against  a  co-surety  it  ought 
to  appear  in  the  decree  that  the  principal  is  insolvent,  or  that 
due  diligence  had  been  used  to  realize  payment  from  the  princi- 
pal without  avail,  and  that  judgment  or  decree  has  been  rendered 
against  such  surety  on  the  contract  of  suretyship,^^*  or  if 
judgment  or  decree  has  not  been  rendered,  that  the  principal 
is  insolvent,  or  that  the  use  of  due  diligence  had  failed  to 
make  the  money  from  the  principal,  and  that  the  surety  has  paid 
the  debt,  or  if  not  all  of  it,  how  much  of  it  he  has  paid.^^'  And 
the  decree  should  adjust  all  the  matters  of  equity  existing  be- 
tween or  among  the  co-sureties,^^"  and  then  ascertain  the  aliquot 
part,  based  upon  the  entire  sum  for  which  the  solvent  sureties 
must  upon  equitable  principles  ultimately  be  liable,  that  each 
surety  ought  to  pay  under  all  the  circumstances  of  the  case,  and 
enter  a  decree  in  favor  of  the  plaintifP  for  such  aliquot  part.'^' 
But  a  decree  of  contribution  can  only  be  entered  in  a  cause,  so 

212  Moore  vs.  McNutt,  41  W.  Va:  2i6Boughiier  vs.  Hall,  24  W.  Va. 
695,  24  S.  E.  Rep.  682;  Tucker  vs.  249;  Neely  vs.  Bee,  32  W.  Va.  519, 
Kenniston,  93  Am.  Dec.  425,  and  9  S.  E.  Eep.  898;  Proudfoot  vs. 
note;  Miller  vs.  Cook,  supra,  and  Clevinger,  33  W.  Va.  267^  10  S.  E. 
note  in  10  L.  E.  A.  293.  Rep.  394 ;  Hawker  vs.  Moore,  supra; 

213  Hogg,  Eq.  Princp.,  sees.  63-71.      First  Nat.  Bank  vs.  Parsons,  42  W. 
214 Code    (W.  Va.),  Ch.  101,  see.      Va.   137,  24  S.  E.  Eep.  554;  Jones 

6;  Mattingly  vs.  Sutton,  19  W.  Va.  vs.  Bradford,  25  Ind.  305;  Tars  vs. 

19;  Maxwell  vs.  Miller,  38  W.  Va.  Ravenscroft,    12   Gratt.    142. 

261,   18   S.  E.  Eep.  449;   Hood  vs.  217  Hawker     vs.     Moore,     supra; 
Morgan,  47  W.  Va.  817,   35   S.  E.  '   Preston  vs.   Preston,  _4   Gratt.   88; 

Rep.  911;  MeCormiek  vs.  Obannon,  Eosenbaum    vs.    Goodman,    78    Va. 

3  Munf.  484;  Strother  vs.  MitcheU,  121;    Samuel   vs.   Zachery,    4   Ired. 

80  Va.  149.  (N.   C.)    L.   377-.   Davis  vs.   Emer- 

215  Hawker  vs.  Moore,  40  W.  Va.  son,    17   Me.   64;    Tarr  vs.   Eavens- 

49,    20   S.   E.   Eep.    848;    Hood   vs.  croft,   supra;    Eobertson   vs.   Trigg, 

Morgan,     supra;     McCormick     vs.  32  Gratt.  76. 
Obannon,   supra;  Linn   vs.  McClel- 
.land,  4  Dev.  and  B.   (N.  C.)  458, 
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as  to  settle  and  adjust  the  entire  matter  of  contribution,  when 
the  nature  of  the  case  and  the  state  of  the  pleadings  authorize 
it.^^°  Thus,  in  a  suit  to  subject  the  land  of  a  judgment  debtor 
to  judgments  against  him,  which  are  numerous  and  in  favor  of 
different  persons,  the  fact  that  in  one  of  the  debts  he  is  a  surety 
with  other  solvent  sureties  of  an  insolvent  principal  does  not 
require  that  the  lands  of  the  solvent  co-sureties  be  brought  into 
the  case,  and  subjected  to  pay  a  portion  of  that  debt,  though 
those  co-sureties  are  parties  by  reason  of  the  right  to  contribu- 
tion, nor  require  a  decree  of  contribution  therein.  ^^°  Where 
legatees  are  called  on  to  contribute  to  the  payment  of  a  debt 
because  of  a  deficiency  in  the  assets  of  the  estate  of  the  decedent, 
the  decree  should  provide  that  each  pay  in  accordance  with  the 
amount  of  the  legacy  received,^^"  and  if  some  of  the  legatees  are 
insolvent,  the  others  will  be  required  to  make  up  the  deficit 
to  the  extent  of  what  they  have  received  in  the  same  manner.^"^ 
And  in  decreeing  the  share  of  a  posthumous  child,  unprovided 
for  by  will  or  otherwise,  each  legatee  and  devisee  and  those 
claiming  under  them,  will  be  required  to  contribute  in  propor- 
tion to  the  amounts  respectively  received  by  them.^^^ 

§594.     The  decree  in  the  matter  of  corporations. 

In  a  suit  to  wind  up  the  affairs  of  a  corporation,  brought  by 
not  less  than  one-third  in  interest  of  its  stockholders,  by  virtue 
of  statute  in  West  Virginia,  the  court  may  decree  a  dissolution 
of  the  corporation,  and  make  such  orders  and  decrees,  and 
award  such  injunctions  in  the  cause  as  justice  and  equity  may 
require. ''^^  But  no  decree  can  be  rendered  in  such  a  case,  even 
where  a  majority  in  interest  of  the  stockholders  are  plaintiffs 
desiring  to  wind  up  its  affairs,  unless  sufficient  cause  be  shoAvn 
therefor.^^*     In  a  suit  brought  under  Ch.  53,  sec.  59  of  the  Code 

218  Farmers'   Bank  vs.  Woodford,  223  Code   (W.  Va.),  1899,  Ch.  53, 
34  W.  Va.  480,  12  S.  E.  Rep.  544.  see.   57;   Hurst  v.   Coe,   30  W.  Va. 

219  Farmers'   Bank  vs.  Woodford,  158,  3  S.  E.  Rep.  564;  Weigand  vs. 
supra.  Alliance    Supply    Co.,    44    W.    Va. 

220  Leake  vs.  Leake,   75  Va.    792.  133,  28  S.   E.  Rep.   803. 

221 /(Jem.  224  Hurst    vs.    Coe,    supra:    Wei- 

222  Armistead  vs.  Dangerfleld,  3  gand  vs.  Alliance  Supply  Co.,,  s«- 
Munf.   514.  pra. 
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of  West  Virginia,  by  a  creditor  to  assert  a  debt  against  an  ex- 
pired corporation,  and  wind  up  its  affairs  and  administer  its 
property  for  the  benefit  of  its  creditors,  and  a  debt  is  decreed 
against  such  corporation,  and  its  property  subjected  to  the  pay- 
ment thereof,  the  decree  must  ascertain  all  the  debts  against  the 
corporation,  and  ascertain  and  declare  the  shares  or  interests 
of  the  stockholders  in  the  corporation,  and  in  the  surplus  pro- 
ceeds of  the  property  decreed  to  be  sold.^^° 

§595.     The  decree  in  the  matter  of  creditors'  suits. 

Creditors'  suits  assume  so  many  phases,  that  the  character 
and  form  of  the  decree  cannot  be  generally  given,  as  these  de- 
pend almost  entirely  upon  the  nature  of  the  case.  Thus,  we 
have  suits  to  administer  the  assets  of  the  estate  of  a  decedent,^^* 
to  enforce  judgment  and  certain  other  liens,^^^  to  set  aside 
fraudulent  conveyances,  and  conveyances  by  insolvent  debtors 
attempting  to  create  preferences  among  creditors.^^^  The  dif- 
ferent classes  here  mentioned  will  be  treated  separately,  in  dis- 
tinct sections. 

§596.     The  decree  in  the  matter  of  creditors'  suits — ^further  con- 
sidered.— The  enforcement  of  judgment  liens. 

The  class  of  creditors'  suit  most  frequently  occurring  in 
practice  are  those  brought  to  enforce  judgment  liens,  and  may 
not  inaptly  be  called  "  general  creditors'  suits." 

In  a  creditors'  suit  to  enforce  judgment  liens  against  the 
real  estate  of  the  debtor,  it  is  generally  necessary,  and  always 
safe,  to  refer  the  cause  to  a  commissioner  in  chancery,  to  take 
an  account  of  the  liens  against  the  property,  and  report  to  the 

225  stiles  vs.  Laurel  Pork  Oil  A  sueh  as  accept  the  benefit  of  the- 
Coal  Co.,  47  W.  Va.  838,  35  S.  E.  trust.  1  Bart.  Ch.  Pr.  (2nd  Ed.) 
Rep.  986.  568,  569. 

226  Hogg,  Eq.  Princp.,  sec.  450.  There   is   a    further   classification 

227  Idem.  of  such  suits  into  those  by  creditors 

228  Idem.  Id  Virginia  a  debtor  of  corporations,  and  those  to  subject 
may  convey  his  whole  property  for  property  not  reachable  by  execu- 
the  payment  of  his  debts,  creating  tion.  5  Enc.  PI.  and  Pr.  388,  393, 
preferences    among    certain    of   his  395. 

creditors,  and  require  releases  from 
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court  their  character,  amounts,  and  respective  priorities.^^" 
The  order  or  decree  referring  the  cause  is  interlocutory.^^"  In 
Virginia  the  rule  is  a  stringent  and  unbending  one,  settled  by 
a  long  array  of  decisions,  requiring  the  liens  and  their  priorities 
to  be  ascertained  by  a  commissioner  in  chancery  before  decreeing 
the  sale  of  real  estate  to  satisfy  a  lien  or  liens  existing  thereon 
in  any  case,  and  whether  such  liens  be  judgment  liens  or  not,^^^ 
unless  it  clearly  appears  from  the  pleadings  or  evidence  that 
all  the  liens  are  set  forth  in  the  bill  and  proceedings,  and  may 
be  certainly  and  definitely  ascertained  by  the  court  v^ithout 
an  order  of  reference  to  a  commissioner  for  that  purpose ;  '^' 
or  unless  it  be  a  case  in  which  no  question  as  to  priority 
of  liens  is  raised.  ^'^  So,  in  West  Virginia  if  it  clearly  appears 
from  the  state  of  the  case  as  made  out  by  the  pleadings  and 
proof,  that  a  reference  to  a  commissioner  to  ascertain  the  liens 
and  their  priorities  would  be  unnecessary,  a  reference  may  be 
omitted,  ^^*  as  where  the  case  as  made  out  shows  clearly  what 
the  liens  and  their  priorities  are  existing  upon  the  real  estate 
sought  to  be  subjected  to  their  satisfaction,^^^  or  where  the  ref- 

229  Scott  vs.   Luddington,    14   W.  Moran   vs.    Brent,    25    Gratt.    104; 

Va.   388;   Hutton  vs.  Lockridge,  22  laege  vs.  Bossieux,  15  Gratt.  83,  76 

W.  Va.  159;  McClary  vs.  Grantham,  Am.  Dec.  189;  ESinger  vs.  Kenney, 

29  W.  Va.  301;  Hull  vs.  Hull,  35  W.  79  Va.  551;  Adkins  vs.  Edwards,  83 

Va.  155,  13  S.  E.  Rep.  49,  29  Am.  St.  Va.  305,  2  S.  E.  Rep.  435. 

Eep.  800 ;  Livesay  vs.  Jarrett,  3  W.  In  Effinger  vs.  Kenney,  it  is  made 

Va.  283 ;  Murdock  vs.  Welles,  9  W.  a  query  whether  this  rule  applies  to 

Va.  552 ;  Wiley  vs.  Mahood,  10  W.  a  suit  brought  to  enforce  a  vendor's 

Va.  206;  Rohrer  vs.  Travers,  11  W.  lien. 

Va.  146;  Beard  vs.  Arbuckle,  19  W.  232  Alexander  vs.  Howe,  supra. 

Va.   135;   Hoge  vs.  Junkin,   79  Va.  233  Artrip     vs.    Rasnake,    96    Va. 

220;    Alexander   vs.   Howe,   85   Va.  227,  31  S.  E.  Rep.  4. 

198,  7  S.  E.  Rep.  248 ;   Schultz  vs.  23*  Walker  vs.  Summers,  9  W.  Va. 

Hansbrough,  33  Gratt.  567 ;  Marling  533 ;  Anderson  vs.  Nagle,  12  W.  Va. 

vs.  Robreeht,  13  W.  Va.  440;  Payne  98;   Parsons  vs.  .Thornburg,   17  W. 

irs.  Webb,  23  W.  Va.  558.  '  Va.  356;  Beck  vs.  Beck,  24  W.  Va. 

280  Ante,  sec.  566.  586;    Weinberg  vs.   Temple,   15   W. 

231  Fidelity  Loan  &  Trust  Co.  vs.  Va.  829 ;  Howard  vs.  Stephenson,  33 

Dennis,  93  Va.   507,  25  S.  E.  Rep.  W.  Va.  116,  10  S.  E.  Rep.  66;  Smith 

546;    Alexander   vs.    Howe,    supra;  vs.  Patton,  12  W.  Va.  541. 

Cole  vs.  McRae,  6  Rand.  644 ;  White  235  Anderson  vs.  Nagle,  supra. 

vs.  Building  Ass'n,   22  Gratt.  233 ;  In  Anderson  vs.   Nagle,  supra,  it 

Smith  vs.  Flint,  6  Gratt.  40;  Lips-  was  objected  for  the  appellant  that 

combe   vs.    Rogers,  20    Gratt.    658;  the  decree  for  sale  should  not  have 
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«reiice  is  waived  by  the  consent  of  the  parties.""  The  reason 
assigned  by  the  courts  for  requiring  the  liens  and  their  priorities 
existing  upon  real  estate  to  be  ascertained  before  decreeing 
its  sale,  is  that  a  failure  to  do  so  has  a  tendency  to  sacrifice 
the  property  by  discouraging  the  creditors  from  bidding,  as 
they  probably  would  do,  if  their  right  to  satisfaction  of  their 
debts  and  the  order  in  which  they  were  to  be  paid  out  of  the 
property,  had  been  previously  ascertained.^^'  It '  is  also  a 
general  rule  that  may  be  properly  stated  here,  that  no  real  estate 
will  be  decreed  to  be  sold,  upon  the  title  to  which  any  cloud 
exists  or  other  impediment  to  its  fair  sale,  until  such  cloud  or 
other  impediment  has  been  removed.^^^  In  Virginia  in  every 
suit  brought  for  the  sale  of  lands  for  the  payment  of  debts  or 
to  subject  lands  to  the  payment  of  liens  binding  thereon,  it  is 
required  by  statute,  in  ordering  the  account  of  debts  or  liens  to 
be  taken,  to  specially  direct  that  an  account  be  taken  of  all  de- 
linquent taxes  upon  said  land.'''^ 


been  made  before  referring  the  cause 
to  a  commissioner  to  ascertain  the 
amount  and  priorities  of  liens,  and 
of  what  property  the  said  Peadro 
was  possessed,  and  upon  which  the 
said  judgments  were  liens.  In  dis- 
posing of  this  objection  the  court  in 
its  opinion,  said :  "  It  certainly 
was  not  necessary  to  refer  the 
cause  to  a  commissioner  to  ascer- 
tain of  what  property  the  said  Pea- 
dro was  possessed,  and  upon  which 
said  judgments  were  liens,  in  view 
of  the  fact  that  the  bill  alleges,  that 
'the  aforesaid  real  estate,'  (the  lot 
in  question)  'is  all  the  real  estate 
that  the  said  A.  L.  Peadro  was 
then,'  (at  the  date  of  the  judg- 
ments) 'or  is  now  seized  of."  This 
allegation  is  not  denied  or  contro- 
verted by  the  answer.  Neither  was 
it  necessary  to  refer  the  cause  to  a 
oommissioner  to  ascertain  the  liens 
and  fix  their  priorities;  as  the  bill 
alleges  that  the  two  judgments  set 


up  therein  are  all  the  liens  on  the 
lot  sought  to  be  charged,  and  there 
would  have  been  no  difficulty  from 
the  bill  and  exhibits  for  the  court  to 
fix  their  priorities.  But  the  court 
did  err  in  its  decree,  in  not  fixing 
the  priorities  of  said  liens  before  or- 
dering a  sale  of  the  property.  laege 
vs.  BossieuX;,  15  Gratt.  83;  Morau 
vs.  Brent,  25  Gratt.  104;  Wiley  vs. 
Mahood,  10  W.  Va.  206;  Rohrer  vs. 
Traver's  trustee,  11  W.  Va.  146." 

236  Parsons  vs.  Thornburg,  supra. 

237  Marling  vs.  Robrecht,  supra; 
Scott  vs.  Luddington,  14  W.  Va. 
395. 

238  Thomas  vs.  Farmers'  Nat. 
Bank,  86  Va.  292,  9  S.  E.  Rep.  1122, 
citing  Horton  vs.  Bond,  28  Gratt. 
815;  Rossett  vs.  Fisher,  11  Gratt. 
492 ;  Terry  vs.  Fitzgerald,  32  Gfratt. 
843 ;  Brown  vs.  Lawson,  86  Va.  285, 
9  S.  E.  Rep.  1014. 

239  Pollard  Supp.  Code  Va.,  sec. 
3397a. 
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§597.     The  decree  in  the  matter  of  creditors'  suits  further  con- 
sidered.— The  enforcement  of  judgment  liens  continued. 

There  can  be  no  decree  for  the  sale  of  real  estate  for  the 
discharge  of  the  judgment  liens  upon  it,  if  the  rents  and  profits 
derivable  therefrom  in  a  reasonable  time  will,  pay  the  liens 
thereon;  ^^^  and  it  must  be  made  to  appear  that  such  rents  and 
profits  will  not  pay  the  liens  upon  it  within  a  reasonable  time/*"^ 
to  authorize  a  decree  of  sale.^*^     If  the  court  enters  a  mere 


240Eose  vs.  Brown,  11  W.  Va. 
122;  Kyger  vs.  Sipe,  89  Va.  507,  16 
S.  E.  Rep.  627. 

The  rule  for  determining  the  true 
rental  value  of  land  is  announced 
in  Moore  vs.  Ligon,  30  W.  Va.  146,  3 
S.  E.  Rep.  572,  as  follows :  "  That 
the  true  annual  rental  value  of  laud 
is  not  the  value  of  all  the  farm 
products  which  can  possibly  be  real- 
ized from  its  use,  when  the  land  is 
stocked,  farmed  and  managed  with 
the  greatest  skill  and  industry,  but 
It  is  the  price  which  a  prudent  and 
industrious  farmer  can  afford  to  pay 
for  its  use,  after  taking  into  con- 
sideration the  probable  amount  and 
market  value  of  his  crops,  and  the 
probable  injuries  thereto  resulting 
from  the  ordinary  changes  of  climate 
and  season." 

2*1  The  reasonable  time  contem- 
plated by  the  statute  is  five  years. 

In  _Pric6  vs.  Thrash,  30  Graft. 
575,  the  court  decided  that  there  be- 
ing no  averment  in  the  bill  or  ad- 
mission or  proof  that  the  rents  and 
profits  of  the  land  retained  by  P. 
would  not  pay  the  debt  in  five  years, 
it  was  error  to  decree  a  sale  of  the 
land  before  having  this  inquiry 
made.  But  the  decree  appealed 
from  being  interlocutory  the  court 
amended  the  decree  in  this  respect, 
and  as  amended  affirmed  it,  with 
costs  to  the  appellee. 

2*2  Code  (W.  Va.)  Ch.  139,  sec.  7; 


Code  (Va.)  1887,  sec.  3571;  Con- 
way vs.  Obert,  2  W.  Va.  25;  Coal 
River  Nav.  Co.  vs.  Weble,  3  W.  Va. 
438;  Horton  vs.  Bond,  28  Graft. 
815;  Muse  vs.  Friedenwald,  77  Va. 
57 ;  Ewart  vs.  Saunders,  25  Graft. 
203;  Newlon  vs.  Wade,  43  W.  Va. 
283,  27  S.  E.  Rep.  244. 

"  Before  sale  of  realty  can  be  de- 
creed to  pay  judgment  liens,  the 
court  must,  in  some  way,  be  con- 
vinced that  the  rents  and  profits 
will  not  in  five  years  satisfy  those 
liens.  When  the  insufiiciency  is  al- 
leged and  not  denied,  there  need  be 
no  inquiry;  but  where  not  alleged, 
or  if  alleged,  the  allegation  is  de- 
nied, there  must  be  an  inquiry  be- 
fore a  sale  can  be  decreed.  Ewart 
vs.  Saunders,  25  Grattan,  203,  and 
Horton  vs.  Bond,  28  Grattan,  815, 
approved."  Muse  vs.  Friedenwald, 
supra. 

"  Where  a  general  creditors'  bill 
alleges  that  the  rents  and  profits  of 
defendant's  lands  will  not  pay  the 
liens  within  five  years,  and  the  an- 
swer denies  the  allegation,  the  value 
of  the  lands  is  made  an  issue,  and  it 
is  the  duty  of  the  court  to  ascertain 
their  value  with  reasonable  certain- 
ty before  decreeing  their  sale,"  Dil- 
lard  vs,  Kruse,  86  Va,  410,  10  S.  E, 
Rep,  430, 

"  Before  a  sale  of  the  defendant's 
real  property,  in  a  creditors'  bill, 
may  be  decreed,  the  rents  and  prof- 
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decree  of  rental  a  reference  to  a  commissioner  to  ascertain  and 
report  the  liens  is  not  necessary.  ^*^ 

§598.  The  decree  in  the  matter  of  creditors'  suits  further  con- 
sidered.— The  enforcement  of  judgment  liens  ccn- 
cluded. 

When  the  cause  oomes  on  to  be  heard  upon  its  merits,  if  it 
has  been  referred  to  a  commissioner  to  report  upon  the  liens  and 
their  priorities,  the  matter  usually  first  claiming  the  attention 
of  the  court  is  the  report  of  the  commissioner.  If  this  is  ex- 
cepted to,  the  court  disposes  of  the  exceptions  in  the  manner 
hereinafter  pointed  out;  ^^^  if  not  excepted  to  and  no  sub- 
stantial objection  is  offered  to  its  confirmation,^*^  the  court  con- 
firms the  report,^*"  and  adjudicates  and  decrees  with  certainty 
the  extent  and  location  of  the  land  owned  by  the  judgment 
debtor  to  which  the  liens  attach,  declaring  the  same  subject  to 
the  liens.  ^*'   The  decree  then  proceeds  to  the  intelligible  adjudi- 


its  of  lands  in  the  hands  of  a  re- 
ceiver must  be  accounted  for,  and 
applied  on  the  debts;  and  any 
amount  realieed  on  an  execution 
sale  of  defendant's  personal  proper- 
ty, under  one  of  the  judgments  of 
which  satisfaction  is  sought  in  the 
bill,  must  first  be  credited  on  such 
judgment."  Strayer  vs.  Long,  83 
Va.  715,  3  S.  E.  Rep.  372. 

In  Newlon  vs.  Wade,  supra,  Dent, 
J.,  who  delivered  the  opinion  of  the 
court,  in  the  course  thereof,  says: 

"  Before  the  court  can  decree  a 
sale  of  a  judgment  debtor's  proper- 
ty to  pay  the  judgment  liens  there- 
on, the  full  amount  of  property  sub- 
ject thereto  must  be  ascertained, 
and  it  must  appear  to  the  court 
that  the  rents  and  profits  thereof 
will  not  pay  the  judgments  within 
five  years.  Nor  does  it  devolve 
upon  the  judgment  debtor  to  show 
such  to  be  the  ease,  but  it  is  the 
duty  of  those  seeking  a  sale  of  the 
land  to  show  the  necessity  therefor, 


and  it  is  the  duty  of  the  commis- 
sioner to  ascertain  and  report  all 
the  real  estate  of  the  judgment 
debtor  liable  to  payment  of  judg- 
ments against  him,  and  the  report 
should  show^  on  its  face  the  dis- 
charge of  this  duty,  and  not  simply 
report  the  real  estate  mentioned  in 
the  bill.  The  records  of  the  county 
and  all  other  means,  even  to  the  tes- 
tiony  of  the  judgment  debtor,  may 
be  resorted  to  by  him  to  ascertain 
the  truth." 

213  Douglass  vs.  McCoy,  24  W.  Va. 
722. 

2ii  Post,  sec.  646. 

2-15  posi,  see.  644. 

246  Post,  sec.  644. 

247  Barger  vs.  Bucklajid,  38  Graft. 
850;  Baxter  vs.  Tanner,  35  W.  Va. 
60,  12  S.  E.  Rep.  1094. 

"  Where  the  bill  and  proceedings 
specifies  the  land,  a  decree  for  the 
sale  of  the  land  in  the  bill  and 
proceedings  mentioned,  or  so  much 
as  may  satisfy  the  purposes  of  the 
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cation  on  its  face  of  the  various  liens,  designating  each  holder  of 
a  lien,  the  particular  land  to  which  it  attaches,  its  nature, 
amount,  the  order  of  its  priority,  and  the  interest  it  draws,  as 
shown  by  the  report  of  the  commissioner  to  whom  the  cause  was 
referred.^*^  The  decree  then  further  provides  for  the  payment 
of  all  the  liens  audited  against  the  real  estate  described  in  the 
decree,^*'*  and  also  provides  that  unless  they  are  paid  together 
with  the  costs  of  the  suit  within  a  reasonable  time,^^''  the  period 


decree,  is  sufficiently  certain.  That 
is  certain  which  may  be  made  cer- 
tain, applies  to  the  case."  Barger 
vs.  Buekland,  supra. 

248MeClaskey  vs.  O'Brien,  16  W. 
Va.  791;  MeCleary  vs.  Grantham, 
29  W.  Va.  301,_  11  S.  E.  Rep.  949; 
Scott  vs.  Luddington,  14  W.  Va. 
388.  If,  in  a,  creditors'  suit,  there 
has  been  a  commissioner's  report, 
showing  the  lands  owned  by  the 
debtor,  the  nature,  amounts,  and 
priorities  of  the  liens  thereon, 
which  has  been  confirmed,  there  is 
entered  a  decree  "that  unless  the 
debts  therein  audited  are  paid  with- 
in sixty  days  from  the  rising  of 
the  court  by  the  debtor  (naming 
him)  then  the  lands  of  said  debtor, 
in  said  report  named,  shall  all  be 
severally  sold  to  pay  the  liens  on 
the  same  in  the  order  of  their 
priority,  as  set  out  in  said  report," 
without  any  further  statement  or 
further  declaration  therein,  speci- 
fying the  sums  to  be  paid  to  the 
several  creditors,  the  parcels  of 
land  on  which  they  are  chargeable, 
and  the  order  of  priority  in  which 
the  proceeds  of  the  sales  of  the 
several  parcels  of  land  shall  be  ap- 
plied, such  decree  is  erroneous,  and 
for  that  cause  will  be  reversed,  un- 
less the  same  from  the  commission- 
er's report  and  the  face  of  the  de- 
cree ciin  be  safely  amended;  in 
which  case,  it  will  be  so  amended 
in   the   Appellate  Court,   and   when 


so  amended,  will  be  affirmed."  Me- 
Cleary vs.  Grantham,  supra. 

See  Hutton  vs.  Lockridge,  22  W. 
Va.  159;  Hull  vs.  Hull,  35  W.  Va. 
155,  13  S.  E.  Rep.  49,  29  Am.  St. 
Rep.   800. 

If  in  a  suit  brought  by  a  judgment 
creditor  against  the  judgment  debtor 
to  sell  his  lands  to  satisfy  the  liens 
thereon  one  of  his  creditors  has  a 
lien  on  two  parcels  of  land,  to  only 
one  of  which  the  other  lien-creditors 
can  resort  for  the  payment  of  their 
debt,  a  court  of  equity  will  require 
such  creditor  having  two  securities 
to  exhaust  the  one  to  which  he  only 
can  resort  for  the  payment  of  his 
debt,  before  he  is  entitled  to  charge 
the  other  land  of  the  debtor,  to 
which  alone  the  other  lien-creditors 
can  resort.  Bank  vs.  Wilson,  25  W. 
Va.  243. 

2*»  Scott  vs.  Luddington,  14  \\ . 
Va.  388. 

250  Peeks  vs.  Chambers,  8  W.  Va. 
210;  Wiley  vs.  Mahood,  10  W.  Va. 
206;  Rose  vs.  Brown,  11  W.  Va. 
122;  Eohrer  vs.  Travers,  11  W. 
Va.  146;  Hart  vs.  Hart,  31  W.  Va. 
688,   8  S.  E.  Rep.  5C2. 

"  Where  a  court  orders  a  trus- 
tee to  sell  land  under  a  deed  of 
trust,  it  is  not  reversible  error  to 
omit  to  give  a  day  to  redeem,  or 
to  require  bond  of  the  trustee  be- 
fore sale,  in  a  case  of  an  injunction 
by  the  debtor  to  restrain  a  sale  by  a 
trustee,  no  other  creditor  being  in- 
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of  which  is  within  the  discretion  of  the  court,  """^  and  which  is 
known  as  the  defendant's  day  in  which  to  redeem  the  land/°^ 
that  the  land  be  sold  for  their  payment,  prescribing  the  terms 
of  the  sale,^°^  and  appointing  a  special  commissioner  to  execute 
the  order  of  sale,^°*  requiring  the  commissioner  to  give  bond  be- 
fore making  sale  of  the  land,  fixing  the  penalty  thereof, ^^°  and 
also  directing  the  retention  by  such  commissioner,  of  the  legal 
title  to  the  land  until  all  the  purchase  money  is  paid.^°*  And 
in  West  Virginia,  by  virtue  of  statute,  when  it  appears  to  the 
court,  that  the  property  sought  to  be  sold  for  the  payment  of 
debts  is  of  greater  value  than  five  hundred  dollars,  it  is  error 
not  to  require  in  the  order  of  sale,  that  it  shall  be  advertised 
in  a  newspaper.  ^^' 

§599.  The  decree  in  the  matter  of  creditors'  suits  further  con- 
sidered.— The  administration  of  the  assets  of  the  estate 
of  a  decedent. 

The  real  estate  belonging  to  the  estate  of  a  decedent  is 
assets  for  the  payments  of  his  debts  to  the  extent  of  any  defi- 
ciency of  the  personal  property  belonging  to  the  estate  of  such 
decedent.^^*     The  suit  may  be  brought  either  by  a  creditor  or  the 

volved."  Waterson  vs.  Miller,  42  W.  254  gee  post,  sec.  668. 

Va.   108,   24   S.    E.   Rep.   578.  255  Neeley  vs.  Roberts,  26  W.  Va. 

251  Weinberg   vs.    Rempe,    15    W.      687. 

Va.  829.  "  A  plaintiff  in  a  suit  to  enforce 

"  Though  the  time  given  in  a  de-  a,    vendor's    lien    cannot   waive   the 

eree  of  sale  for  the  payment  of  a  bond  required  by  the  statute  of  tht 

deed  of  trust  or  other  lien  debt  be  commissioner    appointed     to     make 

fixed  in  the  decree  at  fifteen  days  such     sale."      Neeley    vs.     Roberts, 

only,  the  Appellate  Court  will  nev-  supra. 

ertheless   presume   that   the   disore-  256  Glenn    vs.    Blackford,    23    W. 

tion    of   the   court   below   has   been  Va.  182. 

properly   exercised   in   this    respect,  As  to  provisions  of   decree   with 

if  no   application   appears   to   have  reference  to  the  disposition  of  cash 

been  made  to  that  court  for  an  ex-  payment    of    purchase    money,    see 

tension     of     time."      Weinberg    vs.  post,  sec.  692. 

Eempe,  supra.  257  Duncan    vs.    Custard,    24    W. 

252  Pecks    vs.    Chambers,    supra;  Va.  730. 

Wiley  vs.  Mahood,  supra.  258  Hogg,    Eq.    Princp.    sec.    109, 

253  See  post,   sec.   671a-.  p.  166. 
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personal  representative.^""  In  a  creditors'  suit  of  this  character 
there  must  always  be  a  reference  to  a  commissioner  to  ascertain 
the  debts  due  from  the  estate  of  the  decedent  as  well  as  the 
liens  and  their  priorities  existing  upon  the  real  estate,  and 
the  extent  of  the  personal  estate  available  for  the  payment  of 
his  debts.  ^^  In  other  respects  the  decree  conforms  to  that  of  a 
creditors'  suit  to  enforce  a  judgment  lien  against  the  property 
of  a  living  debtor.  ~Ho  sale  of  the  real  estate  of  a  decedent  can 
be  directed  subject  to  his  widow's  right  of  dower.^"'  It  must 
always  be  assigned  before  sale  is  made  unless  she  elects  to  take 
a  gross  sum  in  lieu  thereof  and  consents  to  the  sale  of  her  dower 
interest  along  with  the  residue  of  the  property.^"^  But  in 
Shahan  vs.  Shahan  ^'^^  it  is  held  that  a  decree  may  be  entered 
for  the  sale  of  a  decedent's  real  estate  free  from  incumbrance, 
to  be  discharged  out  of  the  proceeds  of  the  sale. 

Inasmuch  as  no  decree  for  the  distribution  of  the  proceeds 
of  the  real  estate  of  a  decedent  among  his  creditors  can  be 
made  until  the  notice,  ""■*  to  such  creditors  has  been  duly  pub- 
lished and  posted  as  required  by  the  statute,'''^  it  is  suggested 
that  the  decree  of  reference  require  the  commissioner  to  whom 
the  cause  is  referred  or  the  plaintiff,  to  see  that  the  notice  as 
thus  required  be  posted  and  published  by  the  clerk. ^^° 

269  See  as  to  this  ante,  sec.  59.  the  payment  of  this  debt  so  much 

260  Martin  vs.  Rellehan,  3  W.  Va.  of  the  personal  estate  as  is  proper- 

480;    Laidley   vs.    Kline,    8   W.   Va.  ly  applicable  to  its  payment." 

218;   Bogga  vs.  McCoy^   15  W.  "Va.  26i  Underwood  vs.  Underwood,  22 

344;   Bierne  vs.  Brown,   10  W.  Va.  W.  Va.  303. 

748;  Hart  vs.  Hart,  31  W.  Va.  688,  262  Laidley  vs.  Kline,  supra;  Un- 

8  B.  E    Rep.  562.    In  Boggs  vs.  Me-  derwood  vs.  Underwood,  supra;  Som- 

Coy,  supra,  the  court  holds  that   in  erville    vs.    Somerville,    26    W.    Va. 

a  suit  brought  to  set  aside  an  al-  484;   Kilbreth  vs.  Roots,  33  W.  Va. 

leged    fraudulent    conveyance    made  600,   11  S.  E.  Rep.  21. 

by    the    decedent    in    his    lifetime.  See  Custer  vs.  Custer,  17  W.  Va. 

*'  the  court  should  not  set  aside  the  at  p.  124. 

deed,  or  subject  the  land  to  the  pay-  =63  48  W.  Va.  477,  37  S.  E.  Rep. 

ment  of  the  debt,  till  it  has  ascer-  553. 

tained  whether  the  personal  estate  264  For  the  form   of  such  notice, 

in  the  hands  of  the  personal  repre-  see  post,  see.  1110. 

sentative  will  pay  all  his  debts,  and  266  Code   (W.  Va.)   Ch.  86,  sec.  8. 

if  it  will  not,  till  it  has  applied  to         =««  See  post,  sec.  1138. 
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§600.     The  decree  in  the  matter  of  creditors'  suits  further  con- 
sidered.— Setting  aside  fraudulent  conveyances. 

In  a  suit  to  set  aside  a  conveyance  made  to  defraud  the  cred- 
itors of  the  grantor,  and  relief  is  granted,  the  decree  must  not 
set  aside  the  deed  in  toto  and  absolutely, ^"^  but  only  so  far  as 
the  rights  of  the  creditors  of  the  grantor  are  concerned.  ^°* 
Upon  setting  aside  the  conveyance,  the  decree  should  direct  the 
sale  of  the  land  embraced  in  such  conveyance  for  the  payment  of 
the  debt,^''°  gi'^ing  the  parties  a  day  for  redemption.^^"  In 
West  Virginia  an  order  of  reference  to  ascertain  and  report  the 
liens,  or  the  ascertainment  whether  the  rents  and  profits  will 
pay  off  the  grantor's  debts  in  five  years,  is  not  a  condition 
precedent  to  the  entry  of  a  decree  of  a  sale  in  a  suit  to  set 
aside  a  fraudulent  conveyance. ^'^  But  in  Virginia  the  rule  is 
otherwise;  ^'^  at  least  so  far  as  the  ascertainment  of  the  rents, 
issues  and  profits  of  the  land  is  concerned, ^^^  if  not,  also,  as  to 
the  ascertainment  of  the  liens  thereon  and  their  priorities.'"* 
The  decree  should  provide  first  for  the  payment  of  the  costs  out 
of  the  proceeds  of  .the  sale  of  the  property  decreed  to  be  sold ;  "^ 
and  should  apply  the  residue  to  the  discharge  of  the  plaintiff's 
debt  and  if  there  be  any  surplus  remaining  in  the  hands  of  the 
commissioner  that  the  same  be  paid  to  the  grantee  in  the  con- 
veyance. ^'° 


267Linsey    vs.    McGannon,    9    W.  W.  Va.  91,  18  S.  E.  Rep.  375;  Blu- 

Va.   154.  baugh   vs.   Loomis,   48   W.   Va.    666, 

268  Murdock  vs.  Welles,  9  W.  Va.  37  S.  E.  Rep.  794. 

652.  272Cronie    vs.    Hart,     18    Gratt. 

269  Chrislip  vs.  Teters,  43  W.  Va.  739. 

356,    27    S.    E.   Rep.    288;    Coleman  213  idem. 

vs.    Cocke,    6    Rand.    618,    18    Am.  274  2  Bart.  Ch.  Pr.   (2nd.  ed.)   pp. 

Dec.  757.  1155-1158. 

^■'o  Ante,  see.  598.  275  Hinton   vs.    Ellis,    27    W.   Va. 

271  Core   vs.    Cunningham,   27   W.  422. 

Va.  206;  Burt  ys,  Timmons,  29  W.  2^6  gee   authorities    already    cited 

Va.   441,   2  S.   E.  Rep.   780,  6  Am.  under  this  section. 
St.  Rep.  664;   State  vs.   Bowen,   38 
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§601.  The  decree  in  the  matter  of  creditors'  suits  further  con- 
sidered.— ^As  to  attempting  to  create  preferences  among 
creditors. 

In  a  suit  assailing  an  instrument  of  conveyance  as  creating 
a  preference  among  some  of  the  grantor's  Creditors,  the  title 
of  a  bona  fide  purchaser  will  not  usually  be  disturbed  by  a  de- 
cree/'^ but  the  decree  will  declare  the  preference  void,^'*  provid- 
ing for  a  pro  rata  distribution  of  the  purchase  money  among 
all  the  creditors,^''*  holding  the  purchaser  responsible  for  the 
purchase  money  at  an  adequate  price  for  the  property,  ^^°  and  in 
case  of  the  insolvency  of  the  purchaser  the  decree  will  provide 
for  the  seizure  and  sale  thereof.  ^^^ 

§602.     The  decree  in  the  matter  of  divorce. 

The  court  has  great  latitude  of  discretion  in  the  matter  of 
decrees  in  divorce  cases  in  the  Virginias/^^  The  court  may 
render  a  conditional  decree,^*'  or  one  that  is  absolute ;  ^**  or  in 
a  suit  for, a  divorce  a  mensa  et  thoro^  the  decree  may  be  for  a 
separation  for  a  limited  period,^^^  or  for  a  separation  forever.^'* 
It  is  usual,  however,  to  recite  in  the  decree  the  papers  upon 
which  the  suit  is  heard,^^^  to  state  the  cause  or  causes  for  which 
the  divorce  is  granted,^**  and  to  decree  an  absolute  divorce, 

2"Kurner  vs.  O'Neil,  39  W.  Va.  8,    11,    12,    13;    Code     (Va.),    sees*. 

515,    20    S.    E.    Rep.    589;    Johnson  2257,  2260,  2263,   2264,   2265,   2266. 

vs.  Riley,  41  W.  Va.   140,  23  S.  E.  283  Carr  vs.  Carr,   22  Gratt.   168, 

Rep.  698.  in  opinion  of  the  court;  2  Bart.  Ch. 

278Kurner     vs.     O'Neil,     supra;  Pr.    (2nd  ed.)   816. 

Baer    Sons'    Grocery    Co:    vs.    Wil-  284  Idem. 

Hams,  43  W.  Va.  323,  27  S.  E.  Rep.  285  Barrere  vs.  Barrere,  4  Johns. 

345.  Ch.  187,  1  Law.  ed.  809;   Code   (W. 

2's>Kurner     vs.     O'Neil,     supra;  Va.)  Ch.  64,  sees.  12,  13;  Code(Va.) 

Mack  vs.  Prince,  40  W.  Va.  324,  21  sees.  2264,  2266. 

S.  E.  Rep.  1012;  Johnson  vs.  Riley,  ^^^  Idem.     See    also    Hacker    vs. 

supra;  Smith  vs.  Smith,  48  W.  Va.  Hacker,  90  Wis.  325,  63  N.  W.  Rep. 

51,  35  S.  E.  Rep.  876.  278. 

2soKurner     vs.     O'Neil,      supra;  '^s'' Ante,    sec.    575;    Marshall   vs. 

Mack    vs.    Prince,    supra;    Johnson  Baynes,  88  Va.  1040,  14  S.  'E.  Rep. 

vs.  Riley,  supra.  978. 

281  Kurner  vs.  O'Neil,  supra;  2S8  7  Enc.  PI.  and  Pr.  126,  citing 
Johnson  vs.  Riley,  supra.  Young  vs.  Young,   (Tex.  Civ.  App.) 

282  Code    (W.   Va.),   Ch.  64,   sees.  23  S.  W.  Rep.  83. 
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and  in  a  suit  for  divorce  from  bed  apd  board  that  the  parties 
be  perpetually  separated  from  each  other ;  ^^^  and,  of  course, 
a  decree  in  a  suit  for  a  divorce  from  the  bonds  of  matrimony 
is  that  the  parties  be  forever  divorced  from  each  other. ^'"'  Upon 
granting  a  divorce  the  court  may  further  decree  in  the  cause 
as  to  who  shall  have  the  care  and  custody  of  the  children  and 
award  the  custody  thereof  accordingly,^"^  and  may  provide  for 
the  maintenance  of  the  wife,  and  the  support  and  education  of 
the  children  when  their  custody  is  awarded  to  the  wife.^°^     And 

289  It  is  provided  by  statute  in 
the  Virginias,  that  in  granting  a 
divorce  from  bed  and  board,  the 
court  may  decree  that  the  parties 
be  perpetually  separated  and  pro- 
tected in  their  persons  and  prop- 
erty. Such  decree  shall  operate 
upon  property  thereafter  acquired, 
and  upon  the  personal  rights  and 
legal  capacities  of  the  parties,  as 
a  decree  for  divorce  from  the  bonds 
of  matrimony,  except  that  neither 
party  shall  marry  again  during  the 
life  of  the  other.  Code  (W.  Va.) 
Ch.  64,  sec.  12;  Code  (Va.),  1887, 
sec.  2264. 

290  The  decree  reciting  the  cause 
or  ground  of  divorce,  and  then  de- 
creeing a  separation  from  the  bonds 
of  matrimony,  the  effect  of  such 
decree  would  be  to  make  the  separa- 
tion of  the  parties  perpetual.  As  to 
the  effect  of  a  perpetual  separation 
ot  the  parties  from  bed  and  board, 
and  a  divorce  from  tie  bonds  of 
matrimony,  see  opinion  of  the  court 
in  Marshall  vs.   Baynes,   supra. 

291  Heninger  vs.  Heninger,  90  Va. 
271,  18  S.  E.  Rep.  193;  Dunbar  va. 
Dunbar,  5  W.  Va.  567. 

292  Heninger  vs.  Heninger,  supra. 
By  the  common  law  the  father  is 

the  legal  guardian  of  his  minor 
child,  and  has  a  right  to  its  custody 
against  all  the  world.  Latham  vs. 
Latham,  30  Gratt.  331.  See  Arm- 
strong vs.  Stone,  9  Gratt.  105 ;  Carr 


vs.  Carr,  22  Gratt.  168;  1  Min. 
Inst.  427. 

It  is  provided  by  Virginia  Code, 
1873,  Ch.  105,  Sec.  12,  that  upon 
decreeing  a  divorce)  whether  from 
the  bonds  of  matrimony  or  from 
bed  and  board,  the  court  may  make 
such  further  decree  as  it  shall  deem 
expedient  concerning  estate,  main- 
tenance, etc.,  and  may  determine 
with  which  of  the  parents  the  chil- 
dren or  any  of  them  shall  remain. 
Latham  vs.  Latham,  30  Gratt.  307; 
Harris  vs.  Harris,  31  Gratt.  13; 
Myers  vs.  Myers,  83  Va.  806,  6  S. 
E.  Eep.  630;  Brown  vs.  Brown, 
(Va.)  24  S.  E.  Eep.  238.  See  also, 
Bailey  vs.  Bailey,  21  Gratt.  43, 
where  the  child  was  given  to  the 
mother,  who  was  the  innocent  party 
and  had  instituted  the  suit  for  di- 
vorce. Owens  vs.  Owens,  96  Va. 
191,  31  S.  E.  Eep.  72.  See  Henin- 
ger vs.  Heninger,  90  Va.  271,  18  S. 
E.  Rep.  193;  Carr  vs.  Carr,  22 
Gratt.  168;  Francis  vs.  Francis,  31 
Gratt.  283;  Cralle  vs.  Cralle,  79 
Va.  182;  Porter  vs.  Porter,  27 
Gratt.  599;  Va.  Code  1887,  sec. 
2263;  Adams  vs.  Irwin,  44  W.  Va. 
740,  30  S.  E.  Eep.  59;  Dunbar  vs. 
Dunbar,  5  W.  Va.  567.  See  Philips- 
vs.  Philips,  24  W.  Va.  591;  Stewart 
vs.  Stewart,  27  W.  Va.  167;  W.  Va. 
Code  1868,  ch.  64,  sec.  11;  W.  Va. 
Code  1899,  sec.  11,  p.  662. 

On  decreeing  a  divorce  the  wife  is. 
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in  Virginia,  when  a  divorce  is  granted  from  the  bonds  of  matri- 
mony, the  court  may  provide  in  the  decree  that  the  guilty  party 
shall  not  marry  again.^"' 

§603.     The  decree  in  the  matter  of  infants. 

i\.s  we  have  already  seen  ^'*  no  decree  can  properly  be  ren- 
dered against  an  infant  in  the  absence  of  a  guardian  ad  litem/^^ 
Indeed,  no  decree  should  be  rendered  against  an  infant  imtil  a 
proper  guardian  ad  litem  has  been  appointed,  and  has  filed  his 
answer.  ^^"^  But  an  infant  is  as  much  bound  by  a  decree  when 
p]:operly  entered  as  an  adult,  and  he  can  only  avoid  it  by  show- 
ing such  error,  fraud  or  surprise,  at  the  time  of  its  rendition, 
as  would  reverse  or  set  it  aside  at  the  instance  of  an  adult.  ^°' 


the  pix)per  custodian  of  an  infant 
of  seven  months.  Trimble  vs.  Trim- 
ble, 97  Va.  217,  33  S.  E.  Eep.  531; 
5  Va.  L.  R.  401. 

Where  the  wife  has  left  her  hus- 
band without  good  legal  ground  and 
taken  their  child  with  her,  though 
there  is  no  imputation  of  unchasti- 
ty  or  other  bad  conduct,  the  child 
will  be  restored  to  the  husband  upon 
a  decree  for  divorce  a  mesna  et 
thoro,  at  the  suit  of  the  husband, 
on  the  ground  of  desertion,  though 
the  child  was  a  female  and  but 
three  years  old,  and  this  though 
the  husband's  treatment  of  the  wife 
had  been  coarse,  rude,  close,  petu- 
lant, exacting  and  penurious,  leav- 
ing lier  to  bear  alone  the  burdens 
and  trials  which  it  should  have 
been  his  highest  pleasure  to  share 
and  relieve.  Carr  vs.  Carr,  22  Gratt. 
168;  Latham  vs.  Latham,  30  Gratt. 
307.  And  the  wife  was  denied  ac- 
cess to  the  child  in  these  cases. 
See  Brown  vs.  Brown  (Va.)  24  S. 
E.  Rep.  238. 

When  the  question  of  the  cus- 
tody of  the  child  has  to  be  decided, 
the  court  will  exercise  its  discretion 


according  to  the  facts,  consulting 
the  infant's  wishes,  if  of  the  age  of 
discretion,  and  if  not,  exercise  its 
own  judgment  as  to  what  is  best 
calculated  to  promote  the  infant's 
welfare,  having  due  regard  to  the 
legal  rights  of  the  claimants.  Coffee 
vs.  Black,  82  Va.  567;  Armstrong 
vs.  Stone,  9  Gratt.  107. 

293  Code  (Va.),  1887,  sec.  2265; 
Musick  vs.  Musick,  88  Va.  12,  13 
S.  E.  Eep.  302. 

29*  Ante,  sec.  401. 

295  Hull  vs.  Hull,  26  W.  Va.  1; 
Alexander  vs.  Davis,  42  W.  Va. 
465,  26  S.  E.  Eep.  291. 

296  Hull  VS.  Hull,  supra;  Alexan- 
der vs.  Davis,  supra. 

297LafiFerty  vs.  Lafferty,  42  W, 
Va.  783,  26  S.  E.  Eep.  262;  Harri 
son  vs.  Walton,  95  Va.  721,  30  S 
E.  Eep.  372,  64  Am.  St.  Eep.  830 
Zirkle  vs.  McClure,  26  Gratt.  517 
Pennypacker  vs.  Switzer,  75  Va, 
671. 

Brannon,  J.,  in  the  course  of  a 
well  considered  opinion  delivered  in 
Lafferty  vs.  Lafferty,  supra,  says: 
'■  Any  decree  which  in  any  way  prej- 
udices  an   infant,    as   it   would    an 
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§604.     The  decree  in  the  matter  of  injunctions. 

A  decree  with  reference  to  an  injunction  is  either  to  dis- 
solve/^^  modify/""  or  perpetuate  it/°"  For  a  further  considera- 
tion of  injunctions  and  decrees  in  relation  thereto  see  another 
part  of  this  work.'"^ 

§605.     The  decree  in  the  matter  of  interest. 

In  West  Virginia  it  is  provided  by  statute  that  when  a  judg- 
ment or  decree  is  rendered  for  the  payment  of  money,  it  shall  be 
for  the  aggregate  of  the  principal  and  interest  due  at  the  date  of 


adult,  may  be  attacked  by  an  in- 
fant within  six  months  after  major- 
ity, under  the  right  to  show  cause 
against  it  given  by  section  7,  Ch. 
132,  Code^  1891.  But  an  infant 
cannot  annul  a  decree  without  cause, 
simply  because  of  infancy,  as  the 
statute  demands  that  he  show 
cause.  An  infant  is  as  much  bound 
by  a.  decree  as  an  adult.  It  is  just 
as  final  and  conclusive  as  to  mat- 
ters properly  adjudged,  only  that 
he  is  saved  the  right,  without  re- 
gard to  limitation  barring  infants, 
until  six  months  after  majority, 
without  going  to  an  Appellate 
Court,  to  show  cause  to  the  same 
court  which  rendered  the  decree 
why  it  ought  to  set  it  aside.  That 
cause  must  be  just  what  would  re- 
lieve an  adult  from  it, —  error  in 
the  record,  fraud,  or  surprise.  Hull 
vs.  Hull's  Heirs,  26  W.  Va.  1 ;  Bar- 
ton, Ch.  Pr.  130;  10  Am.  &  Eng. 
Ene.  Law,  694;  Pierce's  Adm'r  vs. 
Trigg's  Heirs,  10  Leigh  429;  Bar- 
ker vs.  McCoy,  10  Gratt.  604;  Zir- 
kle  vs.  McGue,  26  Gratt.  517.  The 
infant,  if  his  cause  against  a  decree 
be  error  of  law  in  the  case,  may  pro- 
ceed by  bill  of  review,  or  supple- 
mental bill  in  the  nature  of  a  bill 
of   review,    showing   error    of    law; 


and  in  such  bill  of  review  I  do  not 
think  the  infant  would  be  confined 
to  merely  such  matters,  to  show 
error,  as  appear  on  the  face  of  the 
decree,  as  in  ordinary  cases;  and 
he  need  not  have  leave  of  court  to 
file  it,  as  in  ordinary  cases  of  bill 
of  review.  In  re  Hoghton,  L.  R. 
18  Eq.  573.  He  may  proceed  by 
original  bill,  for  not  only  fraud, 
but  for  error  of  law.  He  may  pro- 
ceed by  petition,  which  is  but  an- 
other name  for  a  bill.  He  may  in- 
troduce new  matter  against  it,  so 
it  existed  at  the  date  of  decree. 
He  is  given  the  broad  right  to  show 
cause  against  it,  and  under  any 
of  these  pleadings  he  is  given  re- 
lief co-extensive  with  the  right. 
There  seems  to  be  great  liberality 
in  this  matter  of  procedure.  1 
Daniell,  Ch.  Pra.  174;  2  Beach, 
Mod.  Eq.  Pr.  sec.  883;  Loyd  vs.  Ma- 
lone,  (111.),  74  Am.  Dec.  179;  Kings- 
bury vs.  Buekner,  134  U.  S.  650,  10 
Sup.  Ct.  638;  Ewing  vs.  Winters, 
39  W.  Va.  490,  20  S.  E.  572." 

298  High,   Inj.   sees.   1001-1019. 

299Grobe  vs.  Roup,  44  W.  Va. 
197,  28  S.  E.  Rep.  699. 

300  High,  Inj.  sec.  3. 

501  Post,  sees.  698,  717,  719. 
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the  judgment  or  decree ;  ^°^  but  in  Virginia  the  interest  is  cal- 
culated on  the  principal  sum  from  the  time  of  the  accrual  of  the 
interest  thereon  until  the  principal  is  paid,  and  the  decree 
should  so  provide ;  ^"^  that  is,  the  decree  is  rendered  for  interest 
on  the  principal  sum  until  the  payment  of  the  decree  or  judg- 
ment.^"* In  contracts  for  the  payment  of  money  the  interest 
on  the  principal  sum  is  a  legal  incident  of  the  debt  and  a  part 
of  the  contract,^"''  so  that  the  decree  must  bear  the  same  rate  of 
interest  as  the  contract  itself,  if  such  rate  is  legal,  whether 
■fixed  by  the  contract  itself,  or  by  the  laws  of  the  place  where 
the  contract  is  made.^""  Thus,  when  a  bond  by  its  terms  bears 
interest  at  the  rate  of  three  per  cent,  per  annum  from  date,  the 
.  decree  should  carry  the  same  rate  of  interest.^"''  So,  where  a  ■ 
contract  stipulates  for  interest  at  the  rate  of  eight  per  cent, 
from  its  date  until  paid,  such  rate  being  authorized  by  the  law 
of  the  place  where  it  is  made,  the  decree  should  provide  that  the 
interest  be  paid  at  the  same  rate.""* 

302  Ctode    (W.  Va.)    Ch.   131,   sec.  the  amoimt  wMch  the  defendant  ia 

16;    Fleming  vs.   Holt,    12   W.   Va.  required  to  pay  and  the  date  from 

143;  Ruflfner  vs.  Hewitt,  14  W.  Va.  which   the   interest    is   to   be   eom- 

737;    Bank   vs.    Good,    21    W.    Va.  puted,  and  it  is  not  sufficient  to  di- 

455;  Cranmer  vs.  McSwords,  26  W.  rect  that  the  plaintiffs  recover  the 

Va.  412.  amounts    of    their    respective   notes 

S03  2  Bart.  Ch.  Pr.  (2nd  ed.)  815;  and  judgments,  with  interest  there- 

Enders  vs.  Board  of  Public  Works,  on,    as    separately    and    specifically 

1    Gratt.    364;    Kent  vs.    Kent,    28  set  out  in  the  bill." 
Gratt.     840;      Roberts    vs.     Cocke,  30o  Shipman  vs.  Bailey,  20  W.  Va. 

28   Gratt.   207;    McVeigh  vs.  How-  140. 

ard,  87  Va.  599,  13  S.  E.  Rep.  31;  3«e  Shipman    vs.     Bailey,    supra; 

Graeme  vs.   Cullen,  23  Gratt.  266;  Barbour   vs.   Tompkins,   31   \Y.   Va. 

White  vs.  Freeman,   79   Va.   597.  410,    7    S.   E.    Rep.    1;    Strayer   vs. 

304  Code    (Va.),    1887,   see.   3391;  Long,  83  Va.  715,  3  S.  E.  Rep.  372. 
Cecil   vs.  Hicks,    29   Gratt.    1.     See  so?  Pickens  vs.  McCoy,  24  W.  Va. 

authorities   last   above    cited;    also  344. 

Spoore  vs.  Tilson,  47  Va.   2799,  33  308  Shipman  vs.  Bailey,  supra. 

S.  E.  Rep.  609.  For  the  consideration  of  the  laws 

In    Spoor   vs.    Filson,    Keith,   P.,  of  interest  generally,  see  Hogg,  Eq. 

in  the  course  of  his  opinion,  says:  Princp.    secS.    115,    115o,    153,    418, 

"  A   decree  for  money  should  state,  422,  423,  426,  428,  624. 
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^606.    The  decree  in  the  matter  of  interest  further  considered. — 
Compound  interest. 

It  is  a  general  principle  or  rule  of  law  that  interest  on  in- 
terest will  not  be  allowed^  unless  the  case  be  controlled  by  a 
valid  agreement  or  contract  between  the  parties,'*'"  or  by  some 
particular  provision  of  the  law.^^°  Thus,  an  agreement  to  pay 
interest  on  interest  is  valid,  if  made  after  the  interest  which  is 
to  bear  interest  has  become  due  and  payable.^^^  So,  in  the 
Virginias,  it  is  provided  by  statute,  that  "  a  guardian,  or  other 
person  acting  as  such,  shall  be  charged  with  interest  on  any 
balance  at  the  end  of  any  year  which  ought  to  be  invested  or 
loaned  out  within  a  reasonable  time,  and  that  interest  shall  be 
■charged  on  such  balances,  and  so  on  toties  quoties  during  the 
continuance  of  the  trust ;  and  guardians  have  authority  to  make 
loans  bearing  compound  interest."  ^^^  And  in  West  Virginia 
when  suit  is  brought  to  enforce  a  judgment  or  decree  rendered  in 
another  and  distinct  suit,  there  may  be  an  aggregation  of  the 
principal,  interest  and  costs  recovered  in  the  first  action  or 
suit,  because  these  constitute  the  debt  sought  to  be  enforced  in 
the  second  suit  thus  brought.^^'  But  independently  of  express 
statute,  compound  interest  cannot  be  allowed  on  a  sum  of  money 
decreed  to  be  paid  in  any  case.^^*  Thus,  where  a  decree  is  en- 
tered in  a  cause  ascertaining  and  fixing  the  aggregate  amount  of 
the  plaintiff's  debt  and  giving  interest  on  such  aggregate  from 
the  date  of  the  decree,^^^  it  is  error  in  a  subsequent  decree, 
entered  in  the  same  cause  several  years  thereafter,  to  re-aggre- 

S09  Craig    vs.    MeCulloch,    20    W.  3i2  2  Bart.  Ch.  Pr.   (2nded.)   735; 

Va.   148;    Stansbury  vs.   Stansbury,  Hogg's   Eq.   Princp.,   sees.   135,   220. 

24  W.  Va.  634;   Barbour  vs.  Tomp-  3i3  Tiernan   vs.   Minghini.    28   W. 

kins,   31  W.  Va.  410,  7  S.  E.  Eep.  Va.  at  p.  323,  in  the  opinion  of  the 

1;  Pindall  vs.  Bank,  10  Leigh,  481;  court,    citing   Douglass   vs.    McCoy, 

Childers  vs.  Deans,  4  Rand.  406.  24   W.   Va.   722,    727 ;    Fleming  vs. 

310  Code  (Va.),  1887,  sees.  2606,  Holt,  12  W.  Va.  144;  Bank  vs. 
2607;  Code   (W.  Va.),  Ch.  82,  sees.  Good,  21  W.  Va.  445. 

10,    11;    Code    (W.    Va.),   Ch.    133,  3i4 Tiernan   vs.   Minghini,    supra; 

see.  23;  Evans  vs.  Rice,  96  Va.  50,  White  vs.  Freeman,  79  Va.  507. 

30  S.  E.  Kep.  463.  sis  As    prescribed     by    the    West 

311  Barbour  vs.  Tompkins,  supra;  Virginia  statute,  Code,  Ch.  131, 
Craig   vs.    McCulloeh,    supra;    Pin-  sec.  16. 

■dall  vs.  Bank,  supra. 
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gate  such  debt  by  calculating  interest  on  said  first  aggregate 
sum  to  the  date  of  the  latter  decree,  then  adding  this  interest 
to  the  sum  of  the  first  decree  and  giving  interest  on  the  second 
aggregate  from  the  date  of  the  last  decree/^" 

§607.     The  decree  in  the  matter  of  joint  defendants. 

If  the  suit  be  founded  upon  a  joint  demand  based  upon 
contract  and  any  one  of  the  defendants  successfully  defends  the 
suit  on  a  ground  common  to  all  of  the  defendants  which  goes 
to  the  very  cause  of  action  itself,  such  defense  inures  to  the 
benefit  of  all,  notwithstanding  the  bill  may  have  been  taken 
for  confessed  as  to  those  not  defending,  or  they  may  even 
have  confessed  their  liability.^^^  According  to  this  principle, 
a  party  cannot  recover  on  a  joint  demand  in  equity,  when  it 
appears  that  all  of  the  defendants  are  not  liable,  any  more  than 
he  can  do  so  on  a  like  demand  in  an  action  at  law.^^^  But 
this  rule  does  not  apply  where  the  defense  is  personal  to  one  or 
more  of  the  defendants,  such  as  infancy,  bankruptcy,  and  the 
like,^^"  and  in  such  a  case  the  defendant  or  defandants  relying 
on  such  personal  defense,  may  be  discharged  from  any  liability 
upon  the  plaintiff's  demand,  and  the  plaintiff  obtain  a  decree 
against  the  other  defendants.^^"     So,  by  virtue  of  statute,  if  suit  ' 

3i«  Tiernan  vs.  Minghini,  supra.  Farmers'     Bank,     27     Gratt.     252 ; 

317  2  Bart.  Ch.  Pr.  (2n(i  ed.)  836,  Bush  vs.  Campbell,  26  Gratt.  403; 
citing    Minor's    Institutes,    Vol.    4,      Snyder  vs.  Snyder,  supra. 

Pt.  2,   p.   1206,  which  cites  5  Rob.  It   is   held    in    Virginia   that   by 

Prac.   255;    Cartinge  vs.   Raymond,  virtue    of    sec.    3395,    Code     (Va.), 

4   Leigh,   579;    Brown  vs.   Johnson,  1887,  Code  (W.  Va.),  1899,  Ch.  131, 

13    Gratt.    644;    Steptoe   vs.    Read,  sec.   19,   a  judgment  may  be  taken 

19  Gratt.  10,  11.  against  part  of  the  defendants,  al- 

318  Ashby  vs.  Bell,  80  Va.  811 ;  though  the  rest  are  discharged  on 
2  Bart.  Ch.  Pr.  (2nd  ed.)  836;  a  plea  of  more  est  factum.  Bush  vs. 
Snyder  vs.  Snyder,  9  W.  Va.  415;  Campbell,  26  Gratt.  403. 

Findley  vs.  Smith,  42  W.  Va.   209,  As   to  the  true  meaning  of  this 

26  S.  E.  Rep.  370.  statute.    Lacy,    J.,    in    Beazley    vs. 

319  Gibson  vs.  Beveridge,  90  Va.  Sims,  81  Va.  at  p.  647,  says:  "As 
697,  19  S.  E.  Rep.  785;  Steptoe  vs.  to  the  nineteenth  section  of  chapter 
Read,  19  Gratt.  1 ;  Moffett  vs.  one  hundred  and  seventy-three, 
Bickle,  21   Gratt.   280.  which  provides  for  judgment  against 

320  Steptoe  vs.  Read,  supra;  Mof-  one  defendant  against  whom  the 
fett    vs.     Bickle,     supra;   Muse   vs.  plaintiff  is  not  barred,  although  he 
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be  brought  on  a  joint  liability,  and  one  or  more  of  the  defendants 
be  beyond  the  jurisdiction  of  the  court,  so  that  he  cannot  be  per- 
sonally served  with  process,  and  the  return  on  the  process  shows 
the  defendant  to  be  a  non-resident,  the  suit  shall  abate  as  to  him 
and  the  plaintiff  may  proceed  to  judgment  or  decree  as  to  the 
rest  of  the  defendants.^^^  So,  further  by  virtue  of  statute, 
where  in  an  action  or  suit  against  two  or  more  defendants,  the 
process  is  served  upon  part  of  them,  the  plaintiff  may  proceed 
to  judgment  as  to  any  so  served,  and  either  discontinue  the  cause 
as  to  the  others,  or  take  judgment  against  them  from  time  to 
time  as  the  process  is  served  upon  them.^^^  In  keeping  with 
the  principle  here  considered,  where  the  contract  is  several,  a 
several  decree  against  the  various  defendants  must  be  rendered, 
and  to  enter  a  joint  decree  in  such  a  case  is  error.^^^  But 
a  joint  decree  against  two  or  more  defendants  is  proper  when 
they  are  properly  charged  with  the  plaintiff's  claim.  ^^*  Thus 
in  a  suit  against  a  guardian  and  his  sureties  by  a  ward,  a  joint 


may  be  barred  as  to  another,  we 
will  say  that  in  a  joint  action 
against  several  joint  contractors, 
when  all  have  been  served  with  proc- 
ess and  all  are  before  the  court, 
and  the  fiftieth  section  of  chapter 
167  is  inapplicable,  the  plaintiff 
must  recover  against  all  or  none  as 
at  the  common  law,  unless  the  de- 
fense upon  which  some  are  dis- 
charged is  merely  personal  to  them 
that  plead  it,  and  does  not  touch  the 
liability  of  the  other  defendants; 
as,  for  example,  the  plea  of  infancy, 
bankruptcy,  non  est  factum,  non 
assumpsit,  and  the  like,  which  will 
not  prevent  the  action  being  pro- 
ceeded in  to  judgment  against  the 
others  so  as  to  recover  against  them 
only." 

The  Court  of  Appeals  of  West 
Virginia  does  not  put  so  broad  a 
construction  on  this  statute.  Hoff- 
man vs.  Beecher,  22  W.  Va.  537; 
Enos,    Hill    &    Co.    vs.    Stansbury, 


18  W.  Va.  477;   Choen  vs.  Guthrie, 
15  W.  Va.   100. 

321  Hudson  vs.  Johnson,  1  Wash. 
9;  Steele  vs.  Harkness,  9  W.  Va. 
13;  Chapman  vs.  Maitland,  22  W. 
Va.  329;  M.  &  M.  Bank  vs.  Evans, 
9  W.  Va.  373;  Carlon  vs.  Ruffner, 
12  W.  Va.  297. 

322  Code  (W.  Va.),  Ch.  125,  sec. 
52;  Code  (Va.)  sec.  3396;  Snyder 
vs.  Snyder,  supra;  Muse  vs.  Far- 
mers' Bank,  supra. 

As  to  the  statute  referred  to  in 
the  text,  Lacy,  J.,  in  Beazley  vs. 
Sims,  81  Va.  at  p.  647,  says:  "The 
said  fiftieth  section  provides,  as  we 
have  seen,  for  final  judgment  as  to 
one,  and  a  discontinuance  as  to  the 
other,  or  further  proceedings  as  to 
him,  in  that  suit,  at  the  election  of 
the  plaintiff;  and  this  change  in  the 
law  we  have  stated  above." 

323  Ellison  vs.  Peck,  2  W.  Va. 
487. 

,    324  Barnes    vs.    Trafton,    80    Va. 
524,  535. 
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decree  may  at  once  be  rendered  against  them  on  their  official 
bond,  without  exhausting  the  guardian  before  going  on  his 
sureties.  "^^ 

If  a  defendant  is  jointly  interested  with  other  defendants, 
and  all  are  made  parties  to  the  suit,  all  should  be  served  with 
process,  or  a  proper  excuse  given  for  not  doing  so,  as  no  proper 
joint  judgment  or  decree  can  be  rendered  unless  all  are  properly 
served  with  process,  or  appear  to  the  cause.^^' 

§608.     The  decree  in  the  matter  of  liens. 

In  addition  to  what  has  already  been  said  as  to  the  enforce- 
Tnent  of  liens,^^'  it  is  settled  in  West  Virginia,  that  in  a  suit 
to  enforce  a  vendor's  lien  it  is  not,  as  a  rule,  necessary  to  refer 
the  cause  to  a  commissioner  to  ascertain  and  report  the  liens 
and  their  priorities  existing  upon  the  real  estate.^^'  Aside  from 
this,  the  decree  should  conform  to  that  entered  in  a  suit  to  en- 
force a  judgment  lien.^^'  The  usual  form  of  the  decree  in  a 
suit  brought  to  enforce  a  mechanics'  lien,  in  which  the  plain- 
tiff's lien  is  established,  is  one  like  that  foreclosing  a  mortgage, 
which  finds  the  amount  due  from  the  defendant,  declares  the 
debt  a  lien  upon  the  property,  enters  a  personal  decree  against 
the  vendor  for  the  debt,^'"  and  if  not  paid  within  the  time  given 
for  that  purpose,  the  decree  provides  for  the  sale  of  the  property 
to  satisfy  the  debt,  in  like  manner  as  in  other  suits  in  chan- 
cery.^'^  And  it  is  provided  by  statute  in  West  Virginia,  that 
the  court  may  give  a  personal  decree  in  favor  of  the  claimant 

325  Idem.  In  Virginia  there  must  be  a  ref- 

326  Findley  vs.   Smith,    supra.  er^nce   to    ascertain    the   liens    and 
32T  Ante,   sees.  596-598.  their   priorities   before  a   decree  to 

328  Neeley  vs.  Euleys^  26  W.  Va.  sell  can  be  entered.  Fidelity  Loan 
686;  Cunningham  vs.  Hedrick,  23  &  Trust  Co.  vs.  Dennis,  93  Va.  507, 
W.  Va.  579;  Arnold  vs.  Coburn,  32  25  S.  E.  Eep.  546.  And  in  Central 
W.  Va.  272,  9  S.  E.  Rep.  21.  City  Ba-ick  Co.  vs.  Norfolk  &  W.  R. 

329  Ante,  sec.  598.  Co.,  44  W.  Va.  286,  28  S.  E.   Rep. 

330  Fayette  Land  Co.  vs.  Louis-  826,  the  cause  was  referred  to  a 
ville  &  N.  R.  Co.,  93  Va.  274,  24  S.  commissioner.  It  is  advisable  to  re- 
E.  Rep.  1016;  Ayres  vs.  Robins,  30  fer  a  mechanics'  lien  cause  to  com- 
Gratt.  at  p.  115.  missioner    to    report    the    liens    and 

331  Boisot  on  Mechanics'  Liens,  their  priorities  unless  it  clearly  ap- 
see.  649.  pears  to  be  unnecessary. 
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for  the  amount  of  his  claim  against  any  party  as  to  whom  it  may 
be  established.^^^  But  where  a  suit  is  brought  to  enforce  a 
mechanics'  lien,  and  such  lien  is  not  established,  the  court  can 
not  enter  a  decree  enforcing  an  equitable  lien ;  ^^*  nor  can  a 
personal  decree  be  rendered  against  the  defendant  in  a  suit  in 
which  the  plaintiff  fails  to  establish  the  mechanics'  lien.^^* 

§609.     The  decree  in  the  matter  of  liens  further  considered. 

In  the  Virginias  a  mortgage  is  seldom  used,  having  been 
superseded  by  a  deed  of  trust.^^^  And  as  the  practice  of  the  strict 
foreclosure  of  mortgages  is  now  of  rare  occurrence/^'^  the  courts 


"  The  decree  should  set  forth  the 
lien,  and,  where  separate  liens 
against  different  pieces  of  property 
are  foreclosed  in  the  same  suit,  the 
decree  should  specify  separately  the 
lien  on  each  building.  Whether  the 
decree  should  state  the  date  at  which 
the  lien  attached  is  an  uncertain 
point,  but  a  decree  giving  a  me- 
chanics' lien  from  too  early  a  day  is 
erroneous,  especially  if  third  parties 
are  interested  in  the  property." 
Boisot  on  Mechanics'  Liens,  sec. 
658. 

•'  An  absolute  sale  to  satisfy  a 
mechanics'  lien  should  not  be  de- 
creed. There  should  be  an  order 
that  the  property  be  sold  unless  the 
amount  found  due  is  paid  within  a 
time  fixed  by  the  decree.''  Idem, 
sec.  662. 

See  Code  (W.  Va.),  Ch.  75,  sec. 
12. 

332  Code  (W.  Va.),  Ch.  75,  see. 
12. 

333  Boisot  on  Mechanics'  Liens, 
sec.  649,  citing  Berry  vs.  Weisse,  2 
B.  D.  Smith  (N.  Y.)  662,  note. 

334  Boisot  on  Mechanics'  Liens, 
sec.  653,  citing  a  long  array  of  au- 
thorities. There  are  decisions  to  the 
contrary;  but  these  are  rendered  in 
the  Code   States  in  which  the  dis- 


tinctions between  law  and  equity 
causes  have  been  obliterated,  and 
do  not  apply  to  States  like  Virginia 
and  West  Virginia,  in  which  these 
distinctions  are  still  preserved. 

335  2  Bart.  Ch.  Pr.  (2nd  ed.)  991. 

"  A  practice  having  arisen  to  in- 
sert in  the  mortgage  a  power  of  sale 
by  the  creditor  without  the  aid  of  a 
Court  of  Chancery,  and  although 
sustained  generally  by  the  courts, 
was  looked  upon  with  disfavor  by 
some  of  the  decided  cases  so  far  as 
land  was  mortgaged,  creditors  and 
debtors  have  resorted  to  the  method 
of  deeds  of  trust  by  which  the  same 
result  may  be  legally  accomplished 
through  the  intervention  of  a  third 
person  named  in  the  deed  and 
known  as  the  trustee.  Hence  in  Vir- 
ginia, and  in  most  of  the  States  of 
the  Union,  a  mortgage  is  seldom 
used."  Idem,  990,  991. 

336  Among  the  various  remedies 
open  to  the  mortgagee  is  that  of 
foreclosure,  usually  taken  by  bill 
in  equity  praying  for  a  foreclosure, 
upon  which  the  court,  through  a, 
master,  ascertains  the  amount  due 
upon  the  mortgage,  and  then  by  de- 
cree, that  unless  the  owner  of  tlie 
equity  of  redemption  shall  within 
a     prescribed     time,     usually     six 
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usually  direct  a  sale  of  the  mortgaged  premises,'^'  applying  the 
proceeds  to  the  payment  of  the  amount  due  the  mortgagee/*^ 
and  the  surplus,  if  any,  to  the  payment  of  other  incumbrances 
upon  the  property,^^'  and  the  residue  of  such  surplus  to  the 
mortgagor. ^^^  If,  after  the  execution  of  the  mortgage  the 
premises  have  been  alienated  in  separate  portions,  each  parcel 
will  be  sold  in  the  inverse  order  of  its  alienation,  the  tract  last 
conveyed  being  sold  first,  and  decree  of  foreclosure  should  so 
provide.**^  Substantially  the  same  proceedings  should  be  ob- 
served in  foreclosure  suits  as  obtain  in  the  enforcement  of 
judgment  liens/*^ 

§610.     The  decree  in  the  matter  of  lost  Instruments. 

The  decree  in  a  suit  upon  a  lost  instrument  should  find  and 
declare  its  execution,  delivery  and  contents,^*'  as  well  also  as 
the  fact  of  its  loss  or  destruction.***     And  in  a  suit  upon  a 


months,  pay  that  sum  and  redeem 
the  estate,  he  shall  be  forever  barred 
from  redeeming.  This  method  of 
procedure  is  what  is  called  strict 
foreclosure.  4  Kent,  Com.  180,  181; 
2  Washb.  Real  Prop.  248. 

A  foreclosure,  strictly  so  called, 
is  looked  upon  as  a,  severe  and 
harsh  remedy,  as  it  transfers  the 
absolute  interest  and  title  from  the 
mortgagor  to  the  mortgagee  with- 
out any  sale,  and  the  value  of  the 
property  is  not  taken  into  account 
thereunder.  Lansing  vs.  Goelet,  9 
Cow.  352;  Bolles  vs.  Duff,  43  N. 
Y.  469. 

337Moulton  vs.  Cornish,  138  N. 
Y.  133,  20  L.  E.  A.  370  and  note;  2 
Bart.  Ch.  Pr.  (2nd  ed.)  992;  Hop- 
kins on  Real  Property,  248. 

338  Hopkins,  Real  Prop.  248. 

339  Idem. 

340  2  Bart.  Ch,  Pr.  {2nd.  ed.) 
992. 

3"  9  Enc.  PI.  and  Pr.  411-413. 
3iiAnte,  sees.  596-598. 
343  Hough  vs.  Barton,  20  Vt.  455 ; 
Albro  vs.  Lawson,  17  B.  Mon.   (Ky.) 


642;  McNair  vs.  Gilbert,  3  Wend. 
3444  10  Law.  ed.  389;  Pintard  vs. 
Tackington,  10  Johns.  Rep.  104,  4 
Law.  ed.  954;  Metcalf  vs.  Benthuy- 
son,  3  N.  Y.  424. 

344  Swift  vs.  Stephens,  8  Conn. 
431;  Lewis  vs.  Splane,  2  La.  Ann. 
754;  Blade  vs.  Noland,  12  Wend. 
(W.  Y.)  173;  Taliaferro  vs.  Foote, 
3  Leigh  58. 

As  to  the  establisment  of  lost 
wills,  the  author  in  his  work  on 
Equity  Principles,  sec.  437o,  says: 
"  The  order  in  which  the  evidence 
may  be  introduced  in  suits  to  es- 
tablish lost  instruments,  as  in  other 
cases,  is  in  the  discretion  of  the 
court;  so  that  it  is  immaterial 
whether  the  loss  of  the  will  or  its 
contents  be  first  shown.  But  no  de- 
cree for  its  establishment  can  be 
entered  without  proof  of  its  due 
execution,  that  it  has  been  lost  and 
cannot  be  produced  for  probate  in 
the  usual  manner,  and  there  must 
be  sufficient  proof  of  its  contents. 
The  contents,  however,  may  be 
shown  by  a  single  witness." 
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lost  negotiable  note  in  which  the  court  decrees  its  payment,  it 
is  absolutely  necessary  to  provide  and  require  in  the  decree 
indemnity  for  the  protection  of  the  makers  and  endorser  thereof, 
and  each  of  them  against  whom  the  decree  operates,  and  also 
provide  further  that  the  plaintiff  take  no  benefit  of  the  decree 
until  such  indemnity  be  given.''*^ 

§611.     The  decree  in  the  matter  of  new  trials. 

When  a  suit  is  brought  to  enjoin  a  judgment  at  law  and  to 
obtain  a  new  trial  of  the  issue,  "  there  must  not  be  a  decree 
before  such  retrial  annulling  the  judgment  and  granting  a  new 
trial  in  the  law  court ;  but  the  judgment  should  stand  as  security 
for  what  may  be  found  to  be  justly  due,  and  until  after  the 
retrial,  and  the  decree  should  direct  an  issue  or  issues,  as  the 
case  may  require,  to  be  tried  in  the  Circuit  Court,  to  find  what 
the  nature  of  the  case  may  demand,  and  upon  the  verdict  coming 
in,  the  court  should  perpetuate  or  dissolve,  either  wholly  or 
partially,  the  injunction  awarded  to  the  judgment  against  which 
plaintiff  has  sought  relief.  And  where  an  injunction  to  a 
judgment  is  perpetuated  only  to  a  part  of  it,  or  the  reversal 
is  only  as  to  a  part  of  it,  the  lien  of  the  part  not  affected  con- 
tinues from  the  date  of  the  judgment."  ^^^ 

§612.     The  decree  in  the  matter  of  partition. 

In  a  suit  for  partition  there  is  a  preliminary  interlocutory 
decree  entered,  ascertaining  and  adjudicating  the  estate  and 
interests  of  the  various  parties  to  the  suit  in  the  subject  matter 
of  partition,^*'  and  in  which  commissioners  are  appointed  to 
make  partition  of  the  property  and  report  thereof  to  the  court.  ^*^ 

345  The  Exchange  Bank  of  Va.  vs.  Marginal  p.  37 ;  Pickett  vs.  Morris, 
Morrall,   16   W.  Va.  546.  Id.  marg.  p.  255. 

346  Hogg's  Eq.  Princp.  sec.  355,  347Malaer  vs.  Hudgens,  130  111. 
citing  Grafton  &  G.  R.  Co.  vs.  Davis-  225,  22  N.  E.  Rep.  855 ;  Tilton  vs. 
son,  45  W.  Va.  12,  29  S.  E.  Rep.  Vail,  117  N.  Y.  520,  23  N.  E.  Rep. 
1028;  Winn  va.  Newman,  75  Va.  120;  Mingay  vs.  Lackey,  142  N.  Y. 
811;    Ambler    vs.    Wyld,    2    Wash.  449,  37  N.  E.  Rep.  471. 

348  Hogg's  Eq.  Princp.  sec.  376. 
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The  decree  appointing  the  commissioners  ought  to  direct  that 
they  be  sworn.^**  Upon  the  return  of  the  report  of  the  com- 
missioners if  it  is  received  and  confirmed  by  the  court,  a  final 
decree  is  entered  in  accordance  with  the  report,  and  the  land  is 
by  such  decree  either  partitioned,  or  sold,  as  the  case  may  re- 
quire.^""  The  decree  should  follow  the  report,  when  partition  is 
made,  and  assign  to  each  owner  in  common  his  specific  share  by 
proper  metes  and  boimds.^°^  And  if  any  'two  or  more  so  elect, 
their  shares  may  be  laid  off  together,  when  partition  can  be  con- 
veniently made  in  that  way.^^^  In  some  States,^°^  including  Vir- 
ginia, when  the  property  is  not  susceptible  of  a  fair  partition, 
the  court  in  its  decree  may  award  pecuniary  compensation  to 
equalize  the  difference  in  the  value  of  the  parts  assigned,  which 
is  known  as  owelty.^^*  But  this  cannot  be  done  in  West  Vir- 
ginia."^^ 

§613.     The  decree  in  the  matter  of  partnership. 

In  a  suit  between  partners  relating  to  a  settlement  of  the 
partnership  affairs  an  interlocutory  decree  is  usually  entered 

S49  Idem.  Gratt.  532,  Judge  Staples,  speaking 
350  See  Hogg's  Eq.  Princp,  sec.  for  the  court,  said  that,  to  warrant 
376.  a  decree  for  a,  sale,  it  must  appear 
In  Stevens  vs.  MeCormick,  90  Va.  that  partition  cannot  be  eonvenient- 
735,  19  S.  E.  Rep.  742,  the  court,  ly  made,  and  that  the  interest  of 
considering  the  matter  as  to  when  a  the  parties  will  be  promoted  by  a 
sale  in  a  partition  suit  may  be  prop-  sale,  but  that  these  facts  need  not 
erly  directed,  says :  "  The  question  appear  from  the  report  of  eommis- 
has  also  been  raised  as  to  the  proper  sioners  or  by  the  depositions  of  wit- 
method  of  ascertaining  in  a  suit  for  nesses.  It  is  suiBeient,  he  added,  if 
partition  whether  or  not  the  land  the  facts  appearing  in  the  record 
can  be  conveniently  divided,  the  reasonably  warrant  the  decree  of 
statute  being  silent  on  the  subject,  sale.  In  cither  words,  the  matter  of 
The  appellants  insist  that  the  usual  procedure  is  left  to  the  discretion 
and   correct  practice  is   to   appoint  of  the  court." 

not  less  than  five  commissioners  to  35i  15  Ene.  PI.  and  Pr.  812,  citing 

go    upon    the    land,    any    three    of  Galick   vs.   Huntley,    144   Mo.    241. 

whom    may    act,    and    report   their  S152  Code   (W.  Va.),  Ch.  79,  sec.  2. 

views  on  the  subject  to  the  court.  sss  15  Ene.  PI.  and  Pr.  812   and 

This  was  not   done  in   the  present  note  2. 

case,  but  the  matter  was  referred  to  354  Cox   vs.    McMullin,    14    Gratt. 

a    master,    whose    report    was    con-  82. 

firmed.     In    Zirkle    vs    McCue,    26  sbs  Hogg's  Eq.  Princp.  sec.  373. 
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referring-the  cause  to  a  commissioner  in  chancery  to  take  and 
report  an  account  thereof /^°  Upon  the  return  of  the  report  of 
the  commissioner,  if  unexcepted  to  and  no  valid  objections  are 
urged  thereto,  it  is  confirmed  by  a  decree  of  the  court,^"  and 
the  decree  then  proceeds  to  make  a  complete  settlement  and 
adjustment  of  all  the  partnership  accounts  and  a  disposition  of 
all  its  property,  leaving  nothing  open  for  future  controversy.''^* 
The  decree  should  provide  for  the  application  of  the  partnership 
assets  in  the  following  order :  "  First,  in  payment  of  the  debts 
and  liabilities  of  the  firm  to  persons  vi^ho  are  not  partners; 
second,  in  payment  to  each  partner  ratably  what  is  due  from 
the  firm  to  him  for  advances,  as  distinguished  from  capital; 
third,  in  paying  to  each  partner  ratably  what  is  due  from  the 
firm  to  him  in  respect  of  capital ;  fourth,  the  ultimate  residue, 
if  any,  is  divisible  among  the  partners  in  the  proportion  in 
which  profits  are  divisible  under  the  partnership  contract."  ^'*° 
A  final  decree  cannot  be  rendered  against  one  partner  in  a 
suit  between  partners  for  a  definite  sum  of  money,  where  it  ap^ 
pears  that  there  are  firm  debts  still  outstanding  and  unpaid, 
since  the  partnership  decreed  against  will  still  be  liable  to  the 
unpaid   partnership  creditors.'*" 

366  Farewell   vs.   Ruling,    132   111.  vs.  Lambert,  37  W.  Va.  26,  16  S.  E. 

112,  23  N.  E.  Eep.  438;  Robertson  Rep.  446,  447. 

vs.   Baker,    11   Fla.    192;    Beale   vs.  ^^^  Post,  sec.  644. 

Beale,  116  111.  292,  5  N.  E.  Rep.  540;  358  15  Enc.  PI.  and  Pr.  1105,  cit- 

Calloway   vs.   Tate,    1   H.   &  M.   9;  ing  Griggs  vs.  Clark,  23  Cal.  427; 

Slater  vs.  Arnett,  81  Va.  432;  Tillar  Fulmore  vs.  McGeorge,  91  Cal.  611; 

vs.   Cook,  77  Va.  477.  McCall  vs.  Moss,  112  111.  493;  Ran- 

"  In  a  suit  in  equity  for  an  ac-  dolph  vs.  Inman,  172  111.  575;  Cur- 

eount,     brought     by     one     partner  ry  vs.  Allen,  55  Iowa  SI8;  McGill- 

against  the  other  after  the  terminal  vray  vs.  Moser,  43  Kan.  219;  Story 

tion  of  the  partnership,  both  part-  vs.  Moon,  3  Dana   (Ky.)  334;  Grove 

ners,  defendant  as  well  as  plaintiff,  vs.  Fresh,  9  Gill  &  J.    (Md.)    280; 

are  regarded  as  actors,  and  the  ac-  Pilbrun    vs.     Ivers,     92    Mo.     388; 

counts  must  be  stated  by  the  com-  Teschmacher  vs.  Lenz,  82  Hun.   (N. 

missioner,    and    the    rights    of    the  Y.)   594;  Hayes  vs.  Reese,  34  Barb. 

several    partners    must    be    finally  (N.  Y.)  151. 

passed   on  by  the  court  as  if  each  359  Hyre  vs.  Lambert,  supra. 

partner    were    a    plaintiff    filing    a  3«o  Idem. 
bill   against   his   copartner."     Hyre 
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§614.     The  decree  in  the  matter  of  principal  and  surety. 

In  a  suit  in  equity  when  the  principal  and  his  sureties  are 
before  the  court,  and  a  sale  of  their  real  estate  is  necessary  to 
satisfy  the  judgment  or  demand  against  them,  the  court  will 
respect  the  equities  of  the  parties  inter  sese,^^^  and  administer 
them  upon  principles  peculiar  to  its  forum,  when  that  can  be 
done  without  too  great  delay  and  without  prejudice  to  the 
rights  of  the  creditor/®^  In  consonance  therewith  ordinarily 
the  lands  of  the  principal  debtor  should  be  first  subjected  to  the 
payment  of  the  demand  in  exoneration  of  the  lands  of  the  sure- 
ties and  the  decree  should  so  provide/"^  And  after  the  lands 
of  the  principal  debtor  are  sold  and  applied  pro  tanto  to  the 
satisfaction  of  the  judgment  or  other  demand  the  portion  of  the 
jxidgment  which  each  surety  should  pay  ought  to  be  ascertained, 
and  a  separate  decree  rendered  against  each  surety  for  his  por- 
tion thereof,  and  the  decree  should  provide  for  the  sale  of  his 
real  estate  upon  his  failure  to  pay  the  same/*'*  And  if  either 
of  the  sureties  should  fail  to  pay  the  decree  against  him,  and 
his  land  when  sold  does  not  satisfy  the  decree,  the  amount  of 
the  deficiency  should  be  apportioned  among  the  other  sureties, 
and  there  should  be  a  like  decree  against  each  of  them,  and  his 
land  for  his  portion  of  such  deficiency;  and  so  on  until  the 
judgment  is  satisfied,  or  all  the  lands  of  all  the  sureties  are 
sold.^"^^  But  in  a  suit  against  principal  and  surety  the  decree 
need  not  be  entered  against  the  principal  in  the  first  instance  and 
the  remedy  against  him  exhausted,  if  it  appear  from  the  Becord 
that  the  principal  is  insolvent.^"" 

36iHorton    vs.    Bond,    28    Gratt.  78  Va.   188;   Womack  vs.  Glasgow, 

815;   First  Nat.  Bank  vs.  Parsons,  84  Va.  24,   5  S.   E.  Rep.  550;   Bell 

42  W.  Va.  137,  24  S.  E.  Rep.  454.  vs.  McConkey,  supra;  Armstrong  vs. 

362Horton  vs.  Bond,  supra;  First  Poole,  30  W.  Va.  666,  671,  5  S.  E. 

Nat.  Bank  vs.  Parsons,  supra;  Bell  Rep.  277. 

vs.  McConkey,  82  Va.  176;  Edmunds  seiHorton  vs.  Bond,  supra;  Red 

vs.  Scott,  78  Va.  720.  vs.  Ramey,  31  Gratt.  265;  National 

363  Horton  vs.  Bond,  supra;  First  Bank    vs.    Bates,    20    W.    Va.    210, 


Nat.  Bank  vs.  Parsons,  supra 
Muse  vs.  Friedenwald,  77  Va.  57 
Updike  vs.  Lane,  78  Va.  at  p.  137 


222. 

365  Horton  vs.  Bond,   supra;  Na- 
tional Bank  vs.  Bates,  supra. 


Stoveall   vs.    Border    Grange   Bank,  sss  Jones  vs.   Degge,   84  Va.  690, 
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§615.     The  decree  in  the  matter  of  the  specific  performance  of 
contracts. 


If  relief  be  granted  in  a  suit  for  specific  performance,  the 
decree  should  provide  that  the  entire  contract  as  made  by  the 
parties  should  be  carried  out.*""  The  decree  should  be  adapted 
to  the  circumstances  of  each  case,^"*  and  adjudicate  and  settle  all 
the  matters  properly  arising  between  the  parties  to  the  cause, 
even  to  the  extent  of  establishing  their  legal  rights.'""'  Thus, 
where  equity  has  jurisdiction  to  enforce  an  agreement  to  insure, 
on  a  bill  for  that  purpose,  it  will  compel  the  execution  of  a 
policy  of  insurance,  and  if  a  loss  have  ociiurred,  will'  decree  its 
payment.'^"  So,  upon  decreeing  specific  performance,  the  de- 
cree may  award  damages  for  a  breach  of  the  contract,  to  be 
assessed  either  by  an  issue  of  quantum  damnificatus,  or  by  a 
master,  at  its  discretion.^"  The  decree  may  require  the  execur 
tion  and  delivery  of  deeds  and  other  instruments,^^^  and  where 


5  S.  E.  Rep.  599.  In  this  case  the 
court  in  its  opinion  says :  "  It  is 
contended  that,  the  wife  being  a 
surety,  it  was  error  to  decree 
against  her  estate  before  exhausting 
the  estate  of  the  husband,  the  prin- 
cipal debtor.  As  all  the  parties  are 
before  the  court,  this  point  might  be 
well  taken,  if  there  were  any  es- 
tate of  the  husband  to  which  the 
plaintiff  could  resort.  Horton  vs. 
Bond,  28  Gratt.  815;  Penn  vs.  Ing- 
les, 10  Va.  Law.  Jour.  531.  But 
the  bill  alleges  that  there  is  none; 
that  the  husband  is  insolvent,  and 
has  no  estate  whatever;  and  this 
allegation  is  not  denied  in  the  an- 
swer and  is  sustained  by  the  record. 
This  consideration  also  obviates  any 
objection  to  the  bill  on  the  ground 
that  it  contains  no  prayer  for  re- 
lief as   against  the  husband. 

"  A  surety  is  entitled  to  have 
the  estate  of  the  principal  debtor, 
so  far  as  applicable,  applied  to  his 
debt,    and    where,    on    a    creditor's 


bill,  the»e  is  shown  to  be  assets  be- 
longing to  the  estate  of  the  princi- 
pal debtor,  deceased,  an  account  of 
such  assets  should  be  ordered." 
Paxton  vs.  Rich,  85  Va.  378,  7  S. 
E.  Rep.  531. 

387  Riaon  vs.  Newberry,  90  Va. 
530,  18  S.  E.  Rep.  916. 

368  Bennett  vs.  Abrg-ms,  41  Barb, 
(N.  Y.)  620;  Noonan  vs.  Orton,  21 
Wis.  283;  Worrall  va.  Munn,  38  N. 
Y.  137;  Miller  vs.  Miller,  25  N.  J. 
Eq.  355. 

3S9  Carpenter  vs.  Mut.  Safety  Ins. 
Co.,  4  Sandf.  Ch.  408,  7  Law.  ed. 
1152  and  note;  Grubb  vs.  Sharkey, 
90  Va.  831,  20  S.  E.  Rep.  784. 

370  Carpenter  vs.  Mut.  Safety  Ins. 
Co.,  supra;  Perkins  vs.  Washing- 
ton Ins.  Co.,  4  Cow.  (N.  Y.)  645,  8 
Law.  ed.  516;  Union  Cent.  L.  Ins. 
Co.  vs.  Phillips,  102  U.  S.  19. 

371  Hogg's  Eq.  Princp.  sec.  410, 
citing  Grubb  vs.  Sharkey,  supra. 

372  20  Enc.  PI.  and  Pr.  480.  cit- 
ing, Smith  vs.  Osborne,  86  111.  606; 
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the  vendee  and  his  assignee  are  parties  to  the  suit,  the  decree 
may  direct  the  conveyance  to  be  made  directly  to  the  assignee/^^ 
So,  if  a  conveyance  has  been  made  to  a  third  party,  to  evade 
specific  performance  of  a  prior  contract  to  convey,  such  convey- 
ance may  be  set  aside  where  the  grantee  had  notice  of  such 
contract.^'* 

"  Where  the  paramount  object  of  a  bill  for  specific  perform- 
ance is  to  secure  the  repayment  of  money  loaned  for  the  pur- 
chase of  land,  which  defendant  has  agreed  to  pay  in  annual 
installments  and  specific  performance,  which  is  only  sought  as 
a  means  to  the  end,  has  been  rendered  practically  useless  by  the 
expiration  of  the  entire  time  for  payment,  the  court  may,  under 
a  prayer  for  general  relief,  execute  the  agreement  by  making  the 
debt  a  charge  on  the  land,  and  ordering  the  land  sold  if  the  debt 
be  not  paid  by  a  given  time."  ^'^ 

§616.     The  decree  in  the  matter  of  trusts  and  trustees. — ^The  ap- 
pointment of  a  trustee. 

The  order  or  decree  appointing  a  trustee  should  extend  to 
the  entire  trust,^'"  and  unless  it  be  a  trustee  to  make  sale  of 
property  under  a  trust  deed  given  to  secure  the  payment  of  a 
debt,  the  order  should  require  the  trustee  appointed  to  give  bond 
for  the  faithful  discharge  of  the  duties  imposed  by  the  trust, 
and  should  also  fix  the  penalty  of  the  bond.^^^     And  the  order 

Berry  vs.  Innes,  35  Mieh.  189;  "Where  a  decree  for  specific  per- 
Wharton  vs.  Stoutenburgh,  39  N.  J.  formance  of  a  contract  against  a 
Eq.  299;  Carpenter  vs.  Mutual  purchaser,  provides  that  if  the  pur- 
Safety  Ins.  Co.,  4  Sandf.  Ch.  (N.  chase  money,  or  any  part  of  it,  is 
Y. )  408 ;  Gardner  vs.  Ogden,  22  N.  not  paid  by  a  certain  day,  the  prop- 
Y.  327.  erty  shall  be  sold,  it  is  not  error  to 
"  It  is  not  error  in  an  interlocu-  appoint  the  counsel  of  the  plain- 
tory  decree  enforcing  a  specific  exe-  tiflfs,  there  being  no  objection  to  the 
cution  of  a  contract  against  a  pur-  .  person,  the  commissioner  to  make 
chaser,  that  it  does  not  direct  a  deed  the  sale;  nor  is  it  error  to  refuse 
to  be  made  and  tendered  to  him."  to  associate  with  him,  one  of  the 
Goddin  vs.  Vaughn,   14  Gratt.   102.  counsel  of  the  purchaser."    Goddin 

373  Idem,  citing  Denton  vs.  White,  vs.   Vaughn,   supra. 

26   Wis.   679;   Paine  vs.  White,  23  S76  Curtis    vs.    Smit^    60    Barb. 

Wis.  91.  (N.  Y.)   9. 

374  7"(Jem;  citing  Bull  vs.  Bull,  4  sTTDunscomb     vs.     Dunseomb,     2 
Wis.  54.  Hen.    &    Munf.    11;     Crickard    vs. 

375  Hogg's    Eq.    Princp.    sec.    410.  Crickard,  25  W.  Va.  410,  419. 
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may  also  provide  that  the  appointment  of  a  trustee  be  without 
prejudice  to  the  right  of  the  parties  interested  to  contest  the 
existence  of  the  trust.^'' 

§617.    The  decree  in  the  matter  of  trusts  and  trustees  further 
considered. — The  removal  of  a  trustee, 

A  decree  removing  a  trustee  revokes  and  annuls  his  powers, 
and  removes  him  from  the  trust,  and  names  the  party  who  is 
appointed  in  his  place ;  ^'®  and  a  conveyance  of  the  title  to  the 
property  from  the  old  trustee  to  the  new  may  be  directed,^** 
and  also  an  accounting  and  settlement  on  the  part  of  the  old 
trustee.  =''° 

§618.     The  decree  in  the  matter  of  trusts  and  trustees  further 
considered. — Instructions  to  the  trustee. 

A  suit  by  a  trustee  for  instructions  under  a  trust  created 
by  will  or  otherwise,  is  in  effect  a  suit  for  the  construction  of 
the  instrument.''^  That  a  trustee  has  the  right  to  ask  the 
instructions  of  the  court  as  to  the  discharge  of  his  present 
duties,  but  not  what  may  be  his  duty  upon  future  contingencies, 
is  well  settled.'^'  The  decree  ascertains  the  true  intention  and 
meaning  of  the  instrument  or  trust,  so  that  the  trustee  may  fully 
carry  the  same  into  effect,^'"  and  may  also  declare  the  validity 
or  invalidity  of  the  trust.''' 

378  7m  re  Carpenter,  131  N.  Y.  86,  into  a  court  of  equity  for  its  aa- 
29  N.  E.  Rep.  1005.  sistance  and  protection  in  all  cases 

For  the  appointment  of  church  of  doubt  and  diflSculty  in  the  ad- 
trustee  see  Code  'Va.),  Supp.  1899,  ministration  of  the  trust,  or  for  its 
sec.  1399,  p.  163,  Code  (W.  Va.),  direction  as  to  whether  the  trust 
Ch.  57,  sec.  4.  ought      to      be      executed.      Ben- 

A   trustee  may  be   appointed   on  nett   vs.    Rosenthal,    11    Daly,    101, 

motion     as     provided     by     statute.  See   Treadwell  va.   Cordis,   5   Gray, 

Code,    (Va.),  1887,  sees.  3419,  3420.  341;   Vanness  vs.  Jacobis,  17  N.  J. 

379  Walters  vs.  Hill,  27  Gratt.  Eq.  154;  Atkinson  vs.  Hoi  thy,  10  H. 
388.  L.  Gas.  313;  Neale  vs.  Davies,  5  De 

380  22  Enc.  PI.  and  Pr.  51,  52.  G.  M.  &  G.  263. 
381/dem.,  51.  ^13  Idem. 

382  See   ante,   sec.   83 ;    Buller   vs.  ss*  p.    Episcopal    E.    Security   vs. 

Chandler,    149   Mass.   532,    5   L.   R.  Churchman,  80  Va.  718,  725. 

A.  104,  and  note.  385  22  Enc.  PI.  and  Pr.  70. 

Trustees    have    »    right    to    come 
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§619.    The  decree  in  the  matter  of  trusts  further  considered — ^mis- 
application or  diversion  of  trust  funds. 

A  personal  decree  may  be  rendered  against  a  trustee  for  trust 
property  which  he  has  converted  to  his  own  use/*"  aiid  where 
there  are  several  trustees  a  joint  decree  may  be  rendered  against 
them,  and  the  court  may  determine  the  order  of  their  liability.^*^ 
Where  suit  is  brought  against  a  trustee  and  one  who  has  im- 
properly received  trust  funds,  the  decree  should  be  first  against 
the  latter,  and  if  it  cannot  be  refunded  by  him,  then  there 
should  be  another  decree  against  the  trustee,  who  will  be  treated 
as  the  surety  of  the  one  who  improperly  recieved  the  trust 
money."  ^* 

It  is  decided  in  Kearfott  vs.  Dandrige,'*'  that  "  if  a  court 
of  equity  takes  charge  of  a  large  fund  brought  into  a  chancery 
cause,  and  enters  a  general  decree  providing  for  the  propor- 
tionate distribution  of  such  fund  among  the  distributees  entitled 
thereto,  and  in  subsequent  and  intermediate  decrees  relating  to 
portions  of  such  fund  it  apparently  departs  from  such  appor- 
tionment, in  its  final  distribution  of  the  residue  of  such  fund 
it  should  so  equalize  the  same  as  to  make  such  final  decree, 
including  all  intermediate  decrees,  conform  to  the  general  de- 


§620.    The  decree  in  the  matter  of  usury. 

The  decree  expunges  the  usury  if  paid,  applying  the  amount 
of  the  illegal  interest  to  the  reduction  of  the  principal,  and 
entering  a  decree  for  the  payment  of  the  actual  debt  with  its 
lawful  interest.^"^ 

386  22  Enc.  PI.  and  Pr.  149,  citing,  property  subject  to  such  txmd  in 
Long  vs.  Fux,  100  111.  43.  such  suit,  she  is  entitled  to  have  her 

387  Idem,  citing  Furman  vs.  Rap-  distributive  share  applied  as  a 
elje,  67  111.  App.  31;  McCartin  vs.  credit  on  her  purchase  money  notes 
Trophagen,  43  N.  J.  Eq.  323.  in  the  final  distribution  of  the  fund, 

388  Hogg's  Eq.  Princp.  sec.  575.  and  the  court  may  make  such  applj- 

389  45  w.  Va.  673,  31  S.  E.  Rep.  cation  without  her  consent.  Idem. 
947.  ^''i  Greer  vs.  Hale.  95  Va   533.  28 

390  If  one  of  a,  number  of  distrib-  S.  E.   Rep.  873. 

utees    purchases   a   portion    of   the  In    Virginia    it    is    provided    by 
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§621.     The  decree  in  the  matter  of  wills — contest  of. 

In  the  contest  of  a  will  in  the  Virginias  by  virtue  of  statute,'"^ 
there  is  a  preliminary  interlocutory  decree  or  order  directing 
an  issue,  if  demanded  by  either  party,  to  be  tried  by  a  jury, 
the  form  of  the  issue  to  be   as  prescribed  by  the  statute.^"' , 

Upon  the  rendition  of  the  verdict  the  decree  is  entered  in 
accordance  therewith,  unless  the  verdict  be  set  aside,  and  the 
decree  declares  that  the  paper  probated  is  either  the  true  last 
will  of  the  decedent,  or  that  it  is  not,  as  the  jury  in  its  verdict 
may  have  found.  ^''''  An  order  of  non-suit  or  dismissal  cannot 
be  entered  in  a  suit  to  contest  a  will  by  one  side  or  party 
thereto,  as  may  be  done  in  other  suits.^'^ 

§622.    The  decree  in  the  matter  of  wills  further  considered — 
construction  of. 

The  court  in  the  rendition  of  its  decree,  will  so  frame  it 
as  to  promote  the  intention  of  the  testator,^**  and  will  specifically 

statute  that  voluntary  payments  of  48;     McMahon    vs.    McMahon,    100 

usurious  interest  will  not,  in  equity,  Mo.  97,  13  S.  W.  Rep.  208. 

be    applied    in    satisfaction    of    the  sse  Walton  vs.   Walton,   7  Johns, 

principal,  after  the  expiration  of  the  Ch.  258,  2  Law.  ed.  286,  note.    See 

year   within  which   usurious    inter-  the  numerous  cases  cited  in  the  note 

est  paid  can  be  recovered.   Exchange  to  Covenhoven  vs.  Shuler,   2  Paige 

Deposit    Bank   vs.    Fugate,    93    Va.  Ch.  122,  2  Law  ed.  839,  840;  Boot- 

821,   23   S.    E.   Rep.   884,   following  on  vs.  Booton,   (Va.),  29  S.  E.  Rep. 

Munford  vs.  McVeigh,  92  Va.  446,  823;   Parks  vs.  Parks,   9  Paige  Cli. 

23  S.  E.  Rep.  857.  107,  4   Law.  ed.  627 ;   Vaughan  vs. 

See  Ryan  vs.  Krise,   89  Va.  728,  Vaughan,  97  Va.  328,  33  S.  E.  Rep. 

17  S.  E.  Rep.  128.  603. 

392  Code  (W.  Va.),  Ch.  77,  sec.  "  The  leading  principle  in  the  con- 
11;  Code   (Va.),  1887,  sec.  2544.  struction  of  wills  is  that  the  inten- 

393  Dower  vs.  Church,  21  W.  Va.  tion  of  the  testator,  if  not  incon- 
23,  47.  sistent  with  the  rules  of  law,  must 

394  Dower  vs  Church,  supra;  govern.  And  this  intention  is  to  be 
Moyer  vs.  Swigart,  125  111.  262,  17  ascertained  from  the  whole  will 
N.    E.    Rep.    450;    Brown   vs.   Hall,  taken  together. 

85  Va.   146,  7   S.  E.  Rep.  450.  "  And  where  the  intention  of  the 

395  In  re  Lasok's  Will,  121  N.  Y.  testator  is  incorrectly  expressed,  the 
634,  30  N.  E.  Rep.  112;  Hutson  vs.  court  will  carry  it  into  effect  by 
Sawyer,  104  N.  C.  1,  10  S.  E.  Rep.  supplying  the  proper  words. 

85j     Bermost   vs.    Murrin,    48    Mo.  "  The  words   of  the  will  may  be 
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declare  in  its  decree  the  meaning  and  purpose  of  the  testator 
with  reference  to  the  particular  rights  and  interests  presented 
to  the  court  by  the  bill/"  but  the  court  in  its  decree  will  not 
go  outside  of  the  pleadings  to  construe  those  parts  of  the  will 
not  involved  in  the  matter  before  the  court,  and  the  construction 
of  which  is  not  necessary  to  determine  the  contention  of  the 
parties  or  settle  the  question  presented  to  the  court,  or  to  es- 
tablish the  rights  of  the  parties.^'^  The  court  may  determine 
the  validity  of  any  of  the  provisions  of  the  will  so  far  as  it 
determines  the  plaintiff's  interest,  and  may  render  a  decree  in 
his  favor  for  such  portions  of  the  property  as  he  is  entitled 
to  receive.  ^^^ 

§623.     A  judge  interested  in  the   cause   can   render  no   decree 
therein. 

It  is  a  fundamental  principle  obtaining  under  all  enlightened 
systems,  having  for  their  object  the  administration  of  justice, 
that  a  person  cannot  be  a  judge  in  a  cause  in  which  he  is  inter- 
ested, whether  he  be  a  party  to  the  suit  or  not,*""  and  a  decree 
rendered  by  a  person  thus  interested  in  the  cause  is  not  valid 
and  will  be  set  aside  on  a  direct  proceeding  for  that  purpose.*"^ 
But  mere  formal  orders  such  as  are  necessary  to  bring  the  cause 
before  the  proper  tribunal,  and  where  nothing  is  decided, —  mere 
orders  entered  to  advance  the  cause  towards  a  final  hearing, — 
may  be  entered  by  an  interested  Judge,  but  that  is  the  extent 
of  his  power.  *°^ 

transposed  in  order  to  make  a  lim-  3993  Pomeroy,  Eq.  Jur.  114;  Bow- 

itation  sensible,  or  to  effectuate  the  ers  vs.  Smith,   10  Paige,  Ch.  193,  4 

general  intent  of  the  testator."    Co-  Law.  ed.  note,  at  p.  942;  University 

penhaven  vs.   Shuler,   supra.  vs.  Tucker,  31  W.  Va.  621,  8  S.  E. 

397  Withers  vs.  Sims,  80  Va.  651;  Rep.  410;  Wilson  vs.  Perry,  29  W. 
Lorillard  vs.  Coster,  5  Paige  Ch.  Va.  169,  1  S.  E.  Rep.  302;  Moiig 
172,  3  Law.  ed.  674;  Moon  vs.  Stone,  vs.  Roush,  29  W.  Va.  119,  11  S.  E. 
19  Gratt.  130;  Stone  vs.  Nicholson,  Rep.  906. 

27  Gratt.  1 ;  Vaughan  vs.  Vaughan,  "oo  Findley  vs.  Smith,  42  W.  Va. 

supra.  299,  266  S.  E.  Rep.  370. 

398  Withers  vs.  Sims,  supra;  Dil-  ^oi  Idem. 
lard  vs.  Dillard,  97  Va.  434,  34  S.  i02  Mem. 
E.  Rep.  60. 


THE    DECREE.  Yl7 

§624.    As  to  the  court's  reasons  assigned  for  the  rendition  of  its 
decree. 

If  a  decree  contain  a  statement  of  a  fact  or  opinion  as  the 
reason  ^hy  the  court  rendered  its  decree,  and  the  reason  so 
shown  by  the  decree  be  a  wrong  one,  the  decree  will  not  upon 
that  ground  be  erroneous,  if  the  decree  be  right  for  any  reason 
apparent  from  the  record.*"^ 

§625.    The  decree  cannot  exceed  the  demand  made  in  the  bill. 

In  no  event  can  a  plaintiff  have  a  decree  for  a  sum  in 
excess  of  that  alleged  in  his  bill  together  with  the  interest  which 
has  accrued  tbereon.*"*  "  The  averment  of  his  demand  is  as 
ess.ential  as  the  proof  of  it,  and  both  must  concur  to  entitle  him 
to  relief."  ^"^ 

§626.     As  to  a  decree  rendered  upon  a  conflict  of  evidence. 

A  mere  conflict  in  the  evidence,  as  hereinafter  shown,*""  does 
not  authorize  a  chancellor  to  direct  an  issue  to  be  tried  by  a 
jury.  Hence,  in  many  cases,  in  fact  in  most  instances,  the 
court  must  render  its  decree  upon  a  conflict  of  evidence.  The 
rule  obtaining  in  such  cases  is,  that  a  decree  will  not  be  reversed 
by  an  Appellate  Court  based  upon  depositions,  which  are  so 
conflicting  and  of  such  a  doubtful  and  unsatisfactory  character, 
that  different  minds  and  different  Judges  might  reasonably 
disagree  as  to  the  facts  proved  by  them,  or  the  proper  conclu- 
sion to  be  deduced  therefrom,  and  although  the  testimony  may 
be  such  that  the  Appellate  Court  might  have  pronounced  a 
different  decree,  had  it  acted  upon  the  cause  in  the  first  in- 
stance.*"^ 

403  Vance  Shoe  Co.  vs.  Haught,  41  639;  Prichard  vs.  Evans,  31  W.  Va. 
W.  Va.  275,  23  S.  E.  Rep.  553;  at  p.  141,  5  S.  E.  Rep.  461,  citing 
Shrewsbury  vs.  Miller,  10  W.  Va.  Smith  vs.  Yoke,  supra;  Apple  vs. 
115.  Ganong,  47  Miss.   189;   Doonan  vs. 

404  Enoch  vs.  Mining  &  Petroleum  Glynn,  28  W.  Va.  715.  See  also  Re- 
Co.,  23  W.  Va.  314.  ger  vs.  O'Neal,  33  W.  Va.  159,  10  S. 

406  7dem.  E.  Rep.   375;  Fitzgerald  vs.  Phelps 

406  Post,  sec.  6-58.  &  Bigelow  Windmill  Co.,  42  W.  Va. 

407  Smith    vs.    Yoke,    27    W.    Va.       570,  26  S.  E.  Rep.  315. 
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§627.    How  commissioners  in  chancery  are  appointed,  and  their 
duties  and  powers. 

Comniissioiiers  in  chancery,  often  called  "  Masters  in  Chan- 
cery,'" are  appointed  by  a  court  of  equity,^  and  in  the  Virginias 
by  the  Circuit  Courts,  exercising  equity  jurisdiction,^  or  by 
the  Judges  thereof  in  vacation,'  and  the  number  thus  appointed 
is  four.*  Every  commissioner,  before  he  can  act,  must  take 
an  oath  for  the  faithful  and  impartial  discharge  of  his  duties,^ 
and  he  shall  examine  and  report  upon  such  accounts  and  matters 
as  may  be  referred  to  him  by  any  court ; "  and  he  shall  have 
power  to  take  depositions  and  to  swear  and  examine  witnesses, 
and  to  certify  their  testimony ; ''  but  his  power  is  limited  to  that 
contained  in  the  order  of  reference,  and  in  his  examination  and 
report  he  cannot  transcend  the  scope  and  purpose  of  such  order.* 


12  Daniell,  Ch.  PI.  and  Pr.  (6th 
Am.  ed. )  1168  and  notes;  Adams' 
Eq.  (8th  ed.)  378. 

Objections  to  the  appointment  of 
a  commissioner  ought  to  be  made 
upon  the  first  oportunity,  else  such 
objections  will  be  treated  as  waived. 
Dewing  vs.  Button,  48  W.  Va.  576, 
37  S.  E.  Rep.  670. 

2  Code  (W.  Va.),  Ch.  129,  sec. 
1;   Code    (Va.),  1887,  sec.  3319. 

3  Idem. 

*  In  some  of  the  courts  in  Vir- 
ginia there  are  five,  and  in  Rich- 
mond seven.  Code,  sec.  3319.  See 
2  Bart.  Ch.  Pr.  (2nd  ed.)  684; 
Code   (W.  Va.),  Ch.  129,  sec.  1. 

6  Code  (W.  Va.),  Ch.  129,  sec.  2. 
In  Virginia,  by  general  law,  every 
person  appointed  or  elected  to  an 
office,  must  take  an  oath  for  the 
fg,ithful  performance  of  its  duties, 
and  this,  of  course,  would  embrace 
commissioners  in  chancery.  Code 
(Va.),   1887,  Ch.   13,  sees.   168-182. 

6 Code    (W.    Va.),    Ch.    129,    sec. 


3;  Code  (Va.),  1887,  sec.  3320;  2 
Bart.  Ch.  Pr.   (2nd  ed.)    684. 

"  A  master  in  chancery  is  an  of- 
ficer of  the  court,  to  whom  the  court 
may  refer  any  matter  of  inquiry 
during  the  progress  of  a,  cause,  and 
thereupon  it  becomes  the  duty  of 
the  master  to  investigate  the  matter 
referred  to  him,  to  hear  the  parties 
thereon,  and  to  make  his  report  to 
the  court."  Merwin,  Eq.  and  Eq. 
PI.  sec.  999. 

7  Code  (W.  Va.),  Ch.  129,  sec.  1; 
Atwood  vs.  Shenandoah  Val.  R.  Co., 
85  Va.  966,  9  S.  E.  Rep.  748 ;  Moore 
vs.  Butler,  90  Va.  683,  19  S.  E.  Rep. 
850. 

sTorrey  vs.  Shaw,  3  Edw.  Ch. 
356,  6  Law.  ed.  687;  Stonington 
Sav.  Bank  vs.  Davis,  15  N.  J.  Eq. 
32;  2  Daniell,  Ch.  PI.  and  Pr.  (6th 
Am.  ed. )  1221,  note  2,  citing  many 
cases;  White  vs.  Depew,  9  W.  Va. 
695;  Ware  vs.  Starkey,  80  Va.  at 
p.  198. 


V20 


EQUITY  PEOCEDUEE. 


§628.    When  a  cause  should  not  be  referred  to  a  commissioner. 

A  cause  ought  not  to  be  referred  to  a  eonunissioner  merely  to* 
enable  a  party  to  take  evidence  to  establish  the  allegations  of 
his  bill.°  The  cause  ought  to  be  so  far  developed  by  the  plead- 
ings and  proofs  as  to  show  the  propriety  of  an  order  of  reference 


sLivey  vs.  Winton,  30  W.  Va. 
554,  4  S.  E.  Rep.  451;  Tilden  vs. 
Maslin,  5  W.  Va.  377;  Porter  vs. 
Young,  85  Va.  49,  6  S.  E.  Eep. 
803,  805;  Watson  vs.  Young,  31 
Gratt.  94 ;  Sadler  vs.  Whitehurst,  83 
Va.  49,  1  S.  E.  Rep.  410;  Baltimore, 
etc.,  Co.  vs.  Williams,  94  Va.  425, 
26  S.  E.  Rep.  841;  Beale  vs.  Hall, 
97  Va.  388,  34  S.  E.  Rep.  53;  Mill- 
liiser  vs.  McKinley,  98  Va.  208,  35 
iS.  E.  Rep.  446;  Boggess  vs.  Goff, 
47  W.  Va.   139,  34  S.  E.  Rep.  741. 

"  A  bill  is  filed  to  enforce  the  pay- 
ment of  the  balance  due  on  a  final 
settlement  of  all  accounts  between 
the  plaintiff  and  defendant,  which 
is  evidenced  by  a '  contract  reciting 
such  settlement  in  full.  The  answer 
admits  the  settlement,  but  alleges 
that  it  was  made  by  the  defendant 
in  ignorance  of  the  existence  of 
certain  accounis  against  the  plain- 
tiff', and  which  accounts  were  not 
included  in  the  settlement.  This 
is  denied  by  the  replication;  no 
proof  is  taken  in  the  case.  The 
court  ought  not  to  refer  the  cause 
to  a  commissioner  to  settle  the 
accounts  between  the  parties  prior 
to  the  date  of  such  settlement,  but 
should  render  a  decree  for  the 
amount  due  by  such  settlement, 
without  making  such  order.''  Smith 
vs.  Patton,  12  W.  Va.  541,  542. 

See  Ammons  vs.  South  Penn  Oil 
Co.,  47  W.  Va.  «10,  35  S.  E.  Rep. 
1004. 

Touching  the  principle  laid  down 
in  the  text,  the  court  in  the  course 
of   its  opinion  in   Bresee  va.   Brad- 


field,  99  Va.  331,  38  S.  E.  Rep.  all 
p.   198,  says: 

"  From  all  the  authorities  we  de- 
duce the  conclusion  that  where, 
from  the  nature  of  the  case  and  of 
the  relief  sought,  an  action  is  neces- 
sary to  enable  the  court  to  do  jus- 
tice between  the  parties,  an  order 
of  reference  will  not  be  entered  un- 
til its  propriety  has  been  made  to  ap- 
pear by  the  evidence;  and  if,  in  such 
a  ease,  it  be  submitted  upon  the 
bill  without  proof  and  an  answer 
denying  its  allegations,  it  should  be 
dismissed;  but  where  there  is  noth- 
ing in  the  pleadings  and  proofs  to 
make  an  account  proper  and  neces- 
sary, and  the  court  has  improvident- 
ly  granted  an  order  of  reference,  it 
is  harmless  error,  for  which  the 
cause  should  not  be  reversed.  Lan- 
caster vs.  Barton,  92  Va.  620,  24  S. 
E.  251." 

In  Watkins  vs.  Young,  supra, 
quoting  from  2  Rob.  Prac.  (dd), 
359,  the  court  says :  "  In  Virginia 
nothing  in  chanceiy  has  been  pro- 
ductive of  so  much  mischief  as  or- 
ders of  account  unwisely  made. 
Cases  have  frequently  arisen  in 
which,  if  a  particular  point  were 
determined  one  way,  an  account 
would  be  proper;  if  determined  the 
other  way,  an  account  would  not  be 
required.  In  such  cases  the  court 
has  often  directed  an  account  before 
it  decided  the  point  upon  the  deci- 
sion of  which  the  propriety  of  tak- 
ing the  account  depended.  After 
much  time  consumed  and  much 
money  expended  in  obtaining  the  ac- 
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for  an  account,  and  the  extent  to  which  the  account  should  go.^" 
So,  if  a  demurrer  to  a  bill  be  overruled,  and  a  certain  time  is 
given  the  defendant  in  which  to  answer  the  bill,  the  cause  cannot 
be  properly  referred  to  a  commissioner,  to  ascertain  the  plain- 
tiff's demand,  till  the  time  in  which  the  defendant  was  given  to 
answer  has  elapsed ;  ^^  nor  can  it  then  be  referred,  as  a  rule, 


count  there  would  be  a  decree  in 
the  cause  ascertaining  that  the  ac- 
count which  had  been  ordered  was 
wholly  unnecessary.  The  Court  of 
Appeals  has  discountenanced  such 
a  practice." 

The  objection  to  the  reference  of 
a  cause  to  a  commissioner  in  chan- 
cery comes  too  late  after  the  cause 
has  been  fully  heard  and  determined 
by  him  on  the  merits  against  the 
objector.  Dewing  vs.  Hutton,  48  W. 
Va,  576,  37   S.  R  Rep.   670. 

10  First  Nat.  Bank  vs.  Parsons,  42 
W.  Va.  137,  24  S.  E.  Rep.  554;  Por- 
ter vs.  Young,  supra. 

"  Qn  suit  for  an  accounting, 
where  the  answer  sets  up  a  credit 
not  appearing  in  the  bill,  and  re- 
fers to  certain  recorded  contracts 
not  produced  by  the  orator  as  neces- 
sary to  an  intelligent  understanding 
ot  the  case,  and  states  that  a  certain 
item  is  unintelligible  to  the  defend- 
ant, an  accounting  is  properly  or- 
dered without  pT-oof  in  support  of 
thf  bill, "  as  the  answer  is  not  suf- 
ficiently responsive  te  authorize  dis- 
missal ol  the  suit."  Porter  vs. 
Young    supra. 

"  Where  a  bill  to  enjoin  a  carrier 
from  collecting  wharfage,  and  to  re- 
quire it  to  account  for  amounts  paid, 
by  the  several  plaintiffs,  does  not 
aver  how  much  was  paid  in  the  ag- 
gregate, or  in  what  proportion  or 
under  what  circumstances,  and  is 
wholly  denied  by  the  answer,  and 
not  supported  by  proof,  the  court, 
on  granting  the  injunction,  cannot 
order   a   reference   to   ascertain  the 


amount  of  wharfage  collected  from 
plaintiffs."  Baltimore,  etc.,  Co.  vs. 
Williams,  supra. 

In  Millhiser  vs.  McKinley,  supra, 
the  court,  in  the  course  of  its  opin- 
ion, says :  "  The  Circuit  Court  did 
not  err  in  overruling  the  motion  of 
the  complainants  to  refer  the  cause 
to  one  of  its  commissioners  for  ac- 
counts to  be  taken.  The  main  ob- 
ject of  the  reference  seems  to  have 
been  to  ascertain  ■which  of  the  debts 
secured  in  the  deed  of  assignment 
were  separate  debts  of  one  of  the 
partners,  and  not  firm  debts.  The 
bill  charges  that  certain  of  the 
debts,  which  it  specifies,  and  per- 
haps others,  are  individual,  and  not 
partnership,  debts.  The  answers 
deny  the  charge,  and  aver  that  the 
debts  named  and  all  the  other  debts 
secured,  with  the  exception  of  two 
debts  of  very  small  amount,  and 
about  which  no  contention  is  made, 
are  firm  debts.  The  burden  was 
upon  the  complainants  to  make 
good  the  charge.  An  order  of  refer- 
ence is  not  awarded  to  enable  a 
plaintiff  to  make  out  his  case.  It 
should  not  be  made  for  the  purpose 
of  furnishing  evidence  in  support 
of  the  allegations  of  the  bill,  nor 
until  he  has  the  right  to  demand 
it." 

11  Neely  vs.  Jones,  16  W.  Va. 
625,  37  Am.  Rep.  794;  Moreland  vs. 
Metz,  24  W.  Va.  119;  Goff  vs.  Mc- 
Bee,  47  W.  Va.  153,  34  S.  E.  Rep. 
745. 

It  is  held  in  Foley  vs.  Ruiey,  43 
W.  Va.  513,  27  S.  B.  Rep.  268,  that 
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if  the  answer  has  been  filed  and  denies  all  the  facts  upon  which 
the  plaintiff's  claim  is  based/^  So,  where  a  demurrer  to  a 
bill  has  been  overruled,  and  no  day  given  the  defendant  in  which 
to  answer,  no  order  of  reference  can  be  properly  made  in  that 
state  of  the  cause.  ^^  So,  in  a  suit  to  set  aside  a  fraudulent  con- 
veyance and  to  subject  the  same  to  the  payment  of  the  grantor's 
debt,  who  claims  credits  and  sets-off  as  to  such  debt,  but  which 
he  fails  to  prove,  a  reference  of  the  cause  to  a  commissioner  is 
unnecessary.^*  So,  in  a  suit  to  surcharge  or  falsify  the  account 
or  ex  parte  settlement  of  a  fiduciary,  in  the  absence  of  an  allega- 
tion in  the  bill  of  one  or  more  items  of  error  in  such  account  or 
settlement,  and  none  appears  upon  the  face  thereof,  there  should 
be  no  reference  to  a  commissioner,  but  the  bill  should  be  dis- 
missed unless  amended.^°  So,  where  a  decree  can  be  rendered 
without  difficulty  upon  the  evidence  in  a  cause,  the  cause  ought 
not  to  be  referred  to  a  commissioner.^"  So,  when  it  does  not 
appear  that  a  party  has  any  interest  in  the  suit  or  subject  matter 
of  litigation,  an  order  of  reference  will  not  be  entered  upon 
his  motion,^^  or  by  the  court  ex  mero  motuP  Although  it  is  the 
province  of  a  commissioner  to  pass  upon  questions  of  fact  as 
well  as  those  of  law,^"  it  is  said  not  to  be  proper  to  refer  to 
him  any  matter  of  fact  put  in  issue  by  the  pleadings,  and  as 
to  which  proofs  have  been  taken  in  chief  in  the  usual  way.^" 

when  a  demurrer  to  a  bill  is.  over-  (Ala.),    79;     Savage    vs.    Berry,    3 

ruled,  a  time  reasonable  under  the  111.   (2  Scam.)   545. 

circumstances  of  the  case  must  be  i7  Henderson  vs.   Aldersoii,   7    W. 

given  for  answer;  but  when  a  time  Va.  217. 

is  fixed,   objection   to  its   shortness  is  Idem. 

must  be  made,  else  the  point  is  is  2  Bart.  Ch.  Pr.  (2nd  ed.)  694. 
waived.  A  mere  order  of  reference,  20 /(Jem,  citing  Matthews  on  Corn- 
deciding  nothing,  may  be  made  missioners,  p.  42;  Lunsford  vs.  Bos- 
without  such  answer.  tion,  Der.  Eq.  483;  Slee  vs.  Bloom, 

12  Neely  .vs.  Jones,  supra.  20  Johns.  R.  669. 

13  Billingslea  vs.   Manear,   47   W.  The  true  meaning  of  the  principle 
Va,  785.  35  S.  E.  Rep.  847.  as   stated  in  the  text,   is   thus   ex- 

1*  Singer  Mfg.  Co.  vs.  Bennett,  28  plained  by  Spencer,  C.  J.,   who  de- 

W.  Va.  16.  livcred   the  court's  opinion  in   Slee 

15  Seabrigbt  vs.   Seabright,  28  V7.  vs.  Bloom,  supra:    "I  do  not  under- 
Va   412.  stand  that  facts  that  relate  to  the 

16  Levert    vs.    Redwood,    9    Port.  gist    of    a    controversy,    which    the 
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Nor  should  a  cause  be  referred  to  a  commissioner  in  the  absence 
of  necessary  parties  who  are  interested  in  the  subject  to  be 
inquired  into  and  reported  upon  by  the  commissioner.^^ 

§629.    When  a  cause  should  be  referred  to  a  commissioner. 

There  are  so  many  cases  in  which  a  reference  to  a  commis- 
sioner is  necessary,  and  the  matter  depends  so  much  upon  the 
facts  and  circumstances  of  each  particular  case,  that  no  broad 
and  inflexible  rule  can  well  be  formulated  to  meet  the  various 
phases  of  equity  practice,  so  often  demanding  the  work  of  a 
commissioner  that  the  ends  of  justice  may  be  fully  promoted. 
Perhaps  as  comprehensive  a  general  rule  as  can  be  here  given 
is,  that  whenever  the  cause  involves  the  adjustment  and  settle- 
ment of  accounts,  the  priority  of  sight  among  lienholders,  the 
more  effectual  working  out  of  details  which  the  Judge  sitting 
in  court  is  unable  to  investigate,  or  to  make  some  specific  in- 
quiry necessary  to  satisfy  the,  conscience  of  the  chancellor,  there 
should  be  a  reference  of  the  cause  to  a  commisisoner.^^  In 
illustration  of  this  rule  it  may  be  well  to  state  that  it  is  laid 
down  by  the  courts  that  where  a  question  as  to  the  title  of  real 
estate  arises,  and  the  decree  of  the  court  must  determine  such 
question,  the  cause  ought  to  be  referred  to  a  commissioner  to  ex- 
amine into  and  report  upon  the  title.  ^'  Thus,  where  suit  is 
brought  for  the  specific  execution  of  a  contract  for  the  sale  of 
lajid  against  the  purchaser,  he  is  entitled  upon  application  to 
have  the  matter  of  title  referred  to  a  commissioner  to  be  ex- 
amined and  reported  upon,^*  or  the  court  may  itself  order  a  ref- 
erence where  the  proof  raises  a  doubt  as  to  the  title.  ^'  But 
where  the  question  of  title  is  one  of  law,  and  the  facts  are  all 

plaintiflF  is  bound  to  prove,  to  entitle  hour's    Ch.    Pr.    468 ;    Adams'    Eq. 

himself  to  relief,  or  which  a  defend-  (8th     ed.)     378;     ante,     sec.     596; 

ant  is  hound  to  prove,  in  avoidance  Bland  vs.   Wyatt,   1  H.  &  M.  543; 

or  discharge  of  the  demand,  are  or-  Kraker  vs.  Shields,  20  Gratt.  at  pp. 

dinarily  referred  to  a  master.''  391,  392. 

21    Wilson  vs.  Carrico,  46  W.  Va.  23  Middleton  vs.  Selby,  19  W.  Va. 

466,   33    S.   E.   Rep.   237;    Farmers'  167;   Beverly  vs.  Lawson,  3  Munf. 

Bank  vs.  Watson,   39  W.  Va.   342,  317. 

19  S.  E.  Rep.  413.  ^ildem. 

224    Minor's     Inst.     1220;     Bar-  25  idem. 
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before  the  court,  an  order  of  reference  will  not  be  entered.^* 
So,  as  just  stated,  there  ought  to  be  a  reference  in  all  matters  of 
controverted  mutual  and  complicated  accounts.^'  In  the  settle* 
ment  of  partnership  accounts  a  reference  to  a  commissioner  is 
almost,  if  not  quite,  the  universal  practice,  and  the  cause  goes 
to  a  commissioner  to  take  and  report  an  account  as  a  matter  of 
course.  ^^  So,  it  is  a  common  practice  to  refer  the  question  of 
the  genuineness  of  writings  to  a  commissioner.^"  And  where  in 
the  case  of  a  deficiency  of  personal  assets,  a  creditor  of  the  de- 
cedent iiles  a  bill  for  the  purpose  of  subjecting  land  devised  by 
him  to  the  payment  of  his  debt,  it  is  error  for  the  court  to 
decree  a  sale  for  that  purpose  before  ordering  an  account,  and 
settling  the  priorities  of  the  liens  thereon,  though  the  parties 
agree  that  a- certain  statement  filed  in  the  cause  should  be  taken 


26  Goddin  vs.  Vaughn,  supra; 
Traeewell  vs.  Boggs,  14  W.  Va.  at 
p.  262. 

In  Thomas  vs.  Davidson,  76  Va. 
at  p.  343,  Staples,  J.,  in  his  opin- 
ion, says :  "  According  to  the 
English  practice,  either  party  may 
have  the  report  of  a.  commissioner 
upon  the  title,  and  there  is  great 
advantage  in  this  practice,  because 
there  the  commissioners  are  men 
learned  in  the  law .  and  thoroughly 
conversant  with  such  questions. 

"  But  in  Virginia  the  rule  is  not 
universal,  and  a  reference  to  a  com- 
missioner is  often  refused  where  the 
facts  are  all  before  the  court,  and 
the  only  eflfeet  would  be  to  burden 
the  parties  with  unnecessary  costs. 
There  is  no  settled  rule  of  practice 
in  this  State  on  the  subject.  A 
reference  to  a  commissioner  may 
be  very  proper,  and  is  often  had 
where  the  title  is  doubtful  and  ob- 
scure, or  depending  upon  matters  in 
pais.  But  when  the  court  is  in  full 
possession  of  all  the  evidence,  no 
possible  advantage  can  result  from 
an  inquiry  by  n   commissioner." 


-'  Bland  vs.  Wyatt,  supra; 
Adams'  Eq.  (8th  ed.)  379;  2  Daniell 
Gh!  PI.  and  Pr.  (6th  Am.  ed.)  1169, 
citing  Beale  vs.  Beale,  116  111.  292; 
French  vs.  Gibbs,  105  111.  523;  Da- 
vis, vs.  St.  Louis  &  S.  F.  Ry.  Co.,  25 
Fed.  Rep.  786.  See  also  Backus' 
Appeal,  58  Pa.  St.  186. 

28  Cottle  vs.  Leitch,  35  Cal.  434; 
Scott  vs.  Pinkerton,  3  Edw.  Ch.  70, 
6  Law.  ed.  574;  Robertson  vs.  Ba- 
ker, 11  Fla.  192;  Slater,  Myers  & 
Co.  vs.  Arnett,  81  Va.  432;  ante, 
sec.    613. 

"  Where  a  partnership  is  admit- 
ted, an  account  can  be  had,  not- 
withstanding the  defendant  denies 
there  is  anything  due  to  the  com- 
plainant, and  even  though  the  an- 
swer alleges  that  the  latter  is  in- 
debted to  the  former.  And  where 
on  the  taking  of  the  accounts  an 
indebtedness  appears  {i.  «.,  by  the 
complainant  to  the  defendant),  the 
defendant  can  have' a  decree  for  the 
balance."  Scott  vs.  Pinkerton,  su- 
pra. 

20  Harnsberger  vs.  Cochran.  81 
Va.  727. 
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as  a  true  exhibit  of  the  indebtedness  of  the  estate  to  the  plain- 
tiff/" 

§630.    When  the  reference  of  a  cause  to  a  commissioner  is  dis- 
cretionary with  the  court. 

It  is  said  that  in  most  jurisdictions  the  reference  of  a  suit 
in  equity  to  a  comnaissioner  is  discretionary  with  the  oourt.^^ 
Be  this  as  it  may  elsewhere,  in  the  Virginias  in  some  cases, 
as  we  have  seen,  a  reference  must  be  ordered/^  However,  in. 
these  States  also  a  reference  is  often  a  matter  of  sound  discre- 
tion with  the  court.^^  Thus,  the  court  can  state  an  account 
without  referring  the  suit  to  a  commissioner  for  that  purpose, 
when  there  is  sufficient  data  and  evidence  in  the  cause  to  enable 
it  to  properly  do  so.***     So,  when  the  liability  of  a  trustee  is 


30  Dangerfield  vs.  Smith,  83  Va. 
81,  1  S.  E.  Eep.  599. 

312  Daniell  Ch.  PI.  and  Pr.  (6th 
Am.  ed.)  1169,  note,  citing  Martin 
vs.  Foley,  82  Ga.  552;  Rehkopf  vs. 
Kuhland,  30  S.  C.  234;  Bryan  vs. 
Morgan,  35  Ark.  113. 

32  Ante,  sees.  596,  599,  629. 

33  Darby  vs.  Gilligan,  43  W.  Va. 
755,  28  S.  E.  Rep.  737;  Dorr  vs. 
Dewing,  36  W.  Va.  466,  15  S.  E. 
Rep.  93;  Cogbill  vs.  Boyd,  79  Va". 
3;  Kraker  vs.  Shields,  20  Gratt.  at 
p.  392;  Pairo  vs.  Bethell,  75  Va. 
825. 

In  Kraker  vs.  Shields,  supra, 
Monoure,  P.,  in  the  course  of  his 
opinion,  speaking  for  the  whole 
court,  says :  "  The  question  when 
it  is  proper,  or  may  be  useful,  to 
resort  to  the  aid  of  a  commissioner, 
is  one  which  addresses  itself  to  the 
sound  discretion  of  the  court,  and 
as  to  which  a,  large  latitude  of  dis- 
cretion must  be  allowed  to  the 
court;  though  of  course  the  court 
ought  to  exercise  such  discretion 
soundly,  to  prevent  unnecessary  ex- 
pense or  delay;  which  seems  to  be 
the  chief,  if  not  the  only  evils,   of 


an  improper  reference.  The  court 
is  responsible  for  the  correct  deci- 
sion of  the  cause,  and  cannot  shift 
such  responsibility  from  its  own 
shoulders  to  those  of  a  commission- 
er. But  it  can  avail  itself  of  the 
assistance  of  a  commissioner  to  pre- 
pare the  cause  and  place  it  in  the 
best  possible  state  to  enable  the 
court  to  decide  it  correctly.  The 
most  invaluable  assistance  may  be 
afforded  to  the  court  by  the  agency 
of  an  intelligent,  skillful  and  ex- 
perienced commissioner.  He  has 
often  an  advantage,  which  the  court 
has  not,  in  seeing  and  hearing  the 
witnesses  give  their  testimony,  and 
being  thus  better  able  to  judge  of 
its  weight.  And  where  he  acts  only 
on  the  proofs  already  in  the  cause, 
as  he  often  does,  he  may  afford  im- 
portant aid  to  the  court  by  deducing 
the  material  facts  of  the  case  from 
u  large  mass  of  testimony,  and 
enabling  counsel,  by  means  of  ex- 
ceptions to  his  report,  to  make  up 
and  present  to  the  court  the  only 
issues  requiring  its  decision  in  the 
cause." 

3*  Darby  vs.  Gilligan,  supra. 
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fixed,  and  tke  only  question  to  be  determined  is  the  amount  of 
interest  to  be  paid,  the  court  may  ascertain  this  without  re- 
ferring the  cause  to  a  comm^issioner."''  So,  the  court  in  its  dis- 
cretion may  refer  a  cause  to  a  commissioner,  to  ascertain 
whether  a  contract  was  made  with  Confederate  money  as  a 
standard  of  value,  or  whether  the  notes  were  to  be  paid  in  cur- 
rency of  the  time  they  fell  due.^"  So,  in  a  suit  for  specific  per- 
formance an  account  may  be  directed,  to  ascertain  the  amount 
of  taxes  paid  on  the  land,  the  value  of  improvements  made 
thereon,  and  the  rents  and  profits  thereof.^'  So,  in  a  suit  for 
the  recovery  of  a  legacy,  the  answer  of  the  executor  admitting 
a  sufficiency  of  assets  in  his  possession  to  pay  all  debts  and 
legacies,  the  court  may  decree  the  payment  of  the  legacy  with- 
out ordering  an  account.^*  So,  a  court  may  refer  a  cause  to 
have  the  rents  and  profits  of  real  estate  inquired  into  and  re- 
ported by  the  commissioner.^*  So,  a  court  in  its  discretion 
may  refer  a  suit  brought  to  set  aside  a  fraudulent  conveyance, 
to  have  the  question  of  fraudulent  intent  determined  by  a  com- 

•  40 

missioner. 

§631.     Who  may  act  as  commissioner. 

The  commissioner,  inasmuch  as  he  acts  judicially,  must  be  a 
disinterested  or  indifferent  person,  so  far  as  the  matters  in  con- 
troversy to  which  his  inquiry  relates  are  concerned.*^  Thus,  an 
attorney  employed  in  a  cause  is  not  a  competent  commissioner 
to  take  an  account  ordered  therein,*^  nor  is  a  creditor  in  a  gen- 
eral creditors'  suit  a  proper  person  to  act  as  a  commissioner  to 
state  an  account  in  such  suit.*^  And  no  one  but  a  regularly  ap- 
pointed commissioner  of  the  court  wherein  the  cause  is  pending 


35  Cogbill  vs.  Boyd,  supra.  *o  Moore  vs.   Butler,  90   Va.  685, 

36  Kraker  vs.  Shields,  supra.  19  S:  E.  Rep.  850. 

3T  Allen  vs.   Smith,   1    Leigh   277 ;  4i  Bowers    vs.    Bowers,    29    Gratt. 

Stuart  vs.  White,  25  Gratt.  300.  697 ;   Dillard  vs.  Krise,  86  Va.  410, 

ssMcRae    vs.    Brooks,     6    Munf.  10  S.  E.  Rep.  4.30. 

157;    Sharpe  vs.  Rockwood,  78  Va.  See  Findlay  vs.  Smith,  42  W.  Va. 

at  p.  33.  299,  26  S.  E.  Rep.  370. 

39  Sturm  V3.  Fleming,  26  W.  *2  Bowers  vs.  Bowers,  supra. 

58.  ■'E  Dillard  vs.  Krise,  supra. 
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can  take  an  account,  unless  the  parties  agree  to  the  appointment 
of  some  one  else,  or  the  court  shall  deem  it  proper  that  some 
other  person  be  appointed.*^ 

§632.    The  order  referring  a  cause  to  a  cominissioner. 

The  order  of  reference  may  be  entered  by  the  court,*^  or  by 
the  Judge  thereof  in  vacation,*"  and  is  an  interlocutory  decree,*' 
founded  upon  the  pleadings  and  proofs  in  the  cause  and  must 
be  commensurate  with  them  in  its  scope  and  extent.*'  It  is 
usual  to  designate  in  the  decree  to  which  one  of  the  commis- 
sioners the  cause  is  referred,  and  the  decree  must  embody  the 
directions  of  the  court  as  to  what  matters  the  commissioner  is  to 
make  inquiry,  and  report  thereon  to  the  court,*"  and  shon.ld 
specify  the  principles  upon  which  the  account  is  to  be  taken, 
when  any  question  arises  as  to  how  the  inquiry  to  be  made  by  the 
commissioner  should  proceed,  and  these  principles  should  be  de- 
termined by  the  court  before  the  cause  is  referred  to  a  commis- 
sioner.^" The  court  in  its  decree  may  give  instructions  to  the 
commissioner  as  to  any  matter  submitted  to  him  for  investiga- 
tion and  report. ^^     Thus,  it  may  direct  the  commissioner  that 

**  2  Bart.  Ch.  Pr.    (2d  ed.)   684;  be  made  in   vacation  until   reason- 

Crislip  V3.  Cain,  19  W.  Va.  438.  able  notice  has  been  served  on  the 

A  special  commissioner  is  by  con-  opposite   party   or   his   attorney   of 

sent     of     parties     appointed    by    a  the  time  and  place  of  making  the 

Chancery  Court  to  make  report  on  motion.     Code    (W.   Va.),   Ch.   129, 

certain    matters    in    controversy    in  sec.   5;    Pollard  Supp.   Code    (Va.), 

the  cause.    The  report  of  such  com-  sec.  .3426. 
missioner  may  be  set  aside  by  the  ;       vi  Ante,  sec.  566. 

court  for  causes,  which  would  jus-  48  Henderson  vs.  Alderson,   7   W. 

tify  the  court  in  setting  aside  the  Va.  217;    Consequa  vs.   Fanning,  3 

report  of  a  general  commissioner  on  Johns.  Ch.  587,  595,  1  Law.  ed.  726, 

the   subject,    who   has   without   the  729;  Bland  vs.  Stewart,  35  W.  Va. 

consent  of  parties  been  directed  to  518,  14  S.  E.  Rep.  215. 

make  the  report;  such  special  com-  *»  Remsen   vs.    Remsen,    2   Johns, 

missioner  is  not  to  be  regarded  as  Ch.  495,  1  Law.  ed.  463. 

an  arbitrator  chosen  by  the  parties,  5o  Remsen  vs.  Remsen,  supra,  and 

nor  his  report  as  an  award.     Crislip  note  in  1  Law.  ed.  463 ;  MoflFett  vs. 

vs.  Cain,  supra.  Hanner,   154  III.  649,  3  N.  E.  Rep. 

i^CoAk    (W.   Va.),   Ch.    129,   sec.  474;  Cogbill  vs.  Boyd,  79  Va.  1,  3. 

5;  2  Bart.  Ch.  Pr.  (2d  ed.)  683.  5i  Campbell  vs.  White,  14  W.  Va. 

ie  Idem.                                  '  122;    Carskadon  vs.   Minke,   26   W. 

But  no  order   of   reference  shall  Va.  at  p.  738. 
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in  making  up  his  account  he  shall  not  hear  and  consider  certain 
evidence,  if  the  evidence  thus  excluded  be  improper.^^  These 
instructions  or  special  directions  sometimes  extend  to  the  allow- 
ance or  rejection  of  particular  items  in  an  account/^  and  the 
court  vt^ill  settle  the  construction  and  effect  of  an  agreement  be- 
tween the  parties,  by  which  their  mutual  dealings  are  regulated, 
and  by  which,  consequently,  the  account  must  be  controlled/* 
And  it  is  provided  by  statute  in  the  Virginias,  that  a  "  a  com- 
missioner who  doubts  as  to  any  point  which  arises  before  him, 
in  taking  an  account  to  be  returned  to  any  court,  may  in  writ- 
ing submit  the  point  to  such  court,  or  the  Judge  thereof,  who 
may  instruct  him  thereon."  °°  It  seems  to  us  that  the  instruc- 
tions given  under  this  statute  ought  to  be  embodied  in  an  order 
entered  in  the  cause  and  thus  make  it  a  part  of  the  record 
therein.  But  aside  from  this  statute,  it  is  the  settled  equity 
practice  to  permit  a  commissioner  to  apply  to  the  court  from 
'time  to  time  for  further  directions,  and  in  some  cases  a  clause 
•to  this  effect  is  inserted  in  the  order  of  reference.^"  As  a  rule, 
however,  applications  for  advice  as  to  the  relevancy  or  ad- 
missibility of  evidence  is  discountenanced  by  the  court.^'^ 

§633.      The  order  referring  a  cause  to  a  commissioner  further 
considered. 

So  essential  is  the  order  of  reference  to  the  right  of  the  com- 
missioner to  act,  that  it  is  held  it  cannot  be  waived  by  the  act 
of  the  parties.^*  But  where  it  appears  that  a  commissioner's" 
report  purports  to  have  been  made  in  obedience  to  an  order  of 
court,  and  such  report  having  been  made  the  basis  of  the  court's 
decree,  and  no  question  having  been  raised  as  to  the  commission- 
er Carskadon  vs.  Minke,  supra.  ton  Locomotive  Mach.  Mfg.  Co.,  16 

53  But    it    seems    that    the    more       N.  J.  Eq.  475,  477;  Sharp  vs.  Mor- 
modern   practice  forbids   the  inser-       row,  6  Monroe^  300. 

tion  in  the  order  of  directions  as  to  65  Code    (W.   Va.),   Ch.    129,   sec. 

what  items  of  the   account   should  6;  Code  (Va.),  1887,  see.  3322. 

or  should  not  be  allowed.     2  Dan-  5e  17  Ene.  PI.  and  Pr.  1031,  1032. 

iell  Ch.  PI.  and  Pr.    (6th  Am.  ed.)  57 /rfrm,  1032. 

123.3,  note  2.  58  17  Enc.  PI.  and  Pr.  1008,  citing 

54  Idem,  citing  Hudson  vs.  Tren-  Stone  vs.  Merrill,  43  Wis.  72. 
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er's  authority  in  the  court  below,  the  Appellate  Court  will  pre- 
sume that  the  report  was  made  by  proper  authority,  though  no 
order  of  reference  is  in  the  record.^"  The  order  usually  pro^ 
vides,  in  addition  to  the  specific  matters  set  out  therein,  that  the- 
commissioner  shall  report  upon  such  other  matters  as  he  may 
deem  pertinent  or  any  party  may  require.  This  clause  in  the^ 
decree  will  not  authorize  the  commissioner  to  act  upon  anything 
not  pertinent  to  the  case  made  by  the  bill  or  other  pleading  in 
the  cause.  "^ 

§634.    The  notice  of  the  time  and  place  of  taking  the  account. 

A  commissioner  cannot  act  under  an  order  of  reference  until 
proper  notice  of  the  time  and  place  of  taking  the  account  ha& 
been  given  to  the  parties  of  the  cause  who  .are  interested  in  the 
account.  ^^  The  manner  and  extent  of  the  notice  is  usually  in- 
serted in  the  order  of  reference,  and  such  notice  may  be  by 
order  of  publication  and  posting  at  the  front  door  of  the  court, 
house,  or  by  a  mere  posting  at  the  front  door  of  the  court  house 
and  four  other  public  places  in  the  county,  or  by  personal  service 
upon  the  parties  themselves. '^^  The  publication  of  the  notice  in 
a  newspaper  for  the  time  required  by  the  statute  is  equivalent- 

69  Wills  vs.  Dunn,  5  Gratt.  384.  1170,  note;  Minor's  Inst.,  Vol.  4,. 
60  Bland  vs.  Stewart,  supra.  Pt.  2,  p.  1221 ;  Campbell  vs.  Win- 
Speaking  of  this  part  of  an  order  ston,   2   H.   &   M.    10;    Winston  vs. 

of   reference,   an  able   Virginia   au-  Johnson,  2  Munf.  305;  Desty's  Fed. 

thor   says :     "  This,   of  course,  eon-  Procedure,    304.     See    also    Livesay 

fines  the  commissioner  to  pertinent  vs.  Feamster,  21  W.  Va.  83;  Strayer 

matters,   and  not  even  the  consent  vs.  Long,  83  Va.  715,  3  S.  E.  Rep. 

of    the    parties    will    warrant    the  372;  Dorr  vs.  Eohr,  82  Va.  359. 

commissioner  in  hearing  evidence  on  63  Code    (W.   Va. ),   Ch.    129,   sec.. 

matters  not  in  issue  in  the  plead-  4;    Code     (Va.),    1887,    sec.    3324; 

ings,  or  examining  into  matters  de-  Marling   vs.    Robrecht,    13    W.    Va. 

hors    his   commission.     The   statute  440;    Hill    vs.    BoAvyer,    18    Gratt. 

of  Virginia  is,  however,  very  broad,  364;   Dillard  vs.  Krise,  86  Va.  41, 

and    compels    the    commissioner    to  10    S.    E.    Rep.    430;    Livesay    vs. 

state   specially   any  matters   which  Feamster,  21  W.  Va.  83. 

may  be  required  by  any  person  in-  In  Virginia  the  statute  does  not 

terested  to  be  so  stated."     2  Bart.  authorize  the   service  of  the  notice 

Ch.  Pr.   (2d  ed.)  694.,  by   a   mere   posting  thereof  at   the 

612  Bart.  Ch.  Pr.   (2d  ed.),  citing  front  door  of  the  court  house  and 

Daniell  Ch.  PI.  and  Pr.,  Vol.  2,  p.  four  other  public  places. 
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to  personal  service,^'  and  has  this  effect  though  not  so  declared 
in  the  decree  itself ;  "*  and  even  though  the  parties  do  not  see  the 
published  notice  or  even  hear  of  it."^  In  West  Virginia,  in  a 
suit  to  enforce  a  judgment  lien,  the  notice  to  lienholders  ought 
to  be  given,  as  no  decree  for  the  distribution  of  the  proceeds  of 
the  sale  of  real  estate  can  be  made  until  this  is  done,"*  and  this 
notice  is  given  by  the  commissioner  in  the  manner  provided  by 
statute."^  It  is  further  provided  by  statute  in  West  Virginia 
that  no  decree  for  the  distribution  of  the  proceeds  of  the  sale  of 
the  real  estate  of  a  decedent  shall  be  made,  until  a  notice  to  the 
decedent's  creditors  has  been  published  and  posted  in  the  man- 
ner and  for  the  time  set  forth  in  the  statute.*'  The  form  of 
the  notice  is  not  material,  and  it  will  be  suflScient  if  it  inform 
the  parties  of  the  time  and  place  of  taking  the  account  and  the 
suit  in  which  it  is  to  be  taken.  *''  If  the  order  of  reference 
does  not  prescribe  the  number  of  days'  notice  which  shall  be 
given  the  parties,  leaving  such  matter  to  the  discretion  of  the 
commissioner,  such  notice  must  be  reasonable  under  all  the  cir- 
cumstances of  the  case.'" 


63/dem.  Aa  to  what  constitutes 
the  four-weeks'  publication  as  re- 
quired by  statute,  see  ante,  sec.  17. 

«*  Marling  vs.  Robrecht,  supra. 

65  Hill  vs.  Bowyer,  supra. 

66  Code  (W.  Va.),  1899,  Ch.  139, 
see.  7.  There  is  no  such  statute  as 
this  in  force  in  Virginia. 

See  Livesay  vs.  Feamster,  21  W. 
Va.  99,  100;  Neely  vs.  Jones,  16 
W.  Va.  625. 

encode  (W.  Va.),  Ch.  139,  sec. 
7,  and  the  authorities  last  above 
cited. 

The  statute  provides  the  form  of 
such  notice  and  which  is  herein- 
after given.     Post,  sec.  1111. 

68  Code   (W.  Va.),  Ch.  86,  sec.  8. 

6  9  2  Daniell  Ch.  PI.  and  Pr.  (6th 
Am.  ed.)  1171;  Martin  vs.  South 
Salem  Land  Co.,  94  Va.  28,  26  S.  E. 
Rep.  591. 

In  Martin  vs.  South  Salem  Land 
Co.,  supra,  the  report  was  excepted 


to  because  of  the  insufficiency  of  the 
commissioner's  notice,  and  in  speak- 
ing of  this  matter,  the  court  in  the 
course  of  its  opinion,  says :  "  If 
such  notice  gives  the  style  of  the 
suit,  and  contains  all  that  is  neces- 
sary to  inform  the  parties  of  the 
time  and  place  of  taking  the  ac- 
count, although  the  names  of  the 
parties  are  not  inserted  in  it,  it 
will  be   sufficient." 

Speaking  of  this  notice,  which  he 
calls  a  "  warrant,"  the  author  of 
Daniell's  Ch.  PI.  and  Pr.  (in  6th 
Am.  ed.)  at  p.  1171,  says:  "This 
is  done  by  means  of  a  '  warrant,' 
which  is  a  mere  memorandum,  upon 
a  slip  of  paper,  entitled  in  the  cause 
and  signed  by  the  Jlaster,  appoint- 
ing a  day  and  hour  for  all  parties 
concerned  to  attend  him  on  the 
matter  of  the  reference." 

■0  Moore  vs.  Bruce.  85  Va.  139,  7 
S.  E.  Rep.   195;    2  Daniell  Ch.  PI, 
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§635.     The  parties  entitled  to  appear  before  the  commissioiier. 

In  general,  all  parties  interested  in  the  matter  to  be  in- 
vestigated by  the  commissioner,  are  entitled  to  attend  before 
him  at  the  time  and  place  appointed  to  take  the  account.'*  But 
it  is  only  as  to  those  matters  in  which  they  are  interested  that 
they  are  entitled  to  attend.'^  The  right  of  a  party  to  appear 
does  not  depend  upon  his  being  a  formal  party  to  the  cause.'^ 
Thus,  after  a  decree  for  a  general  account  in  a  creditors'  suit,  all 
creditors  may  appear  before  the  commissioner  and  present  and 
prove  their  debts,  M^hether  formal  parties  to  the  cause  or  not.'* 
And  if  a  creditor  in  such  a  case  has  prosecuted  a  claim  which 
has  been  allowed  by  the  commissioner,  such  creditor  has  a  right 
to  have  the  same  passed  upon  by  the  court  without  formal  pro- 
ceedings and  if  the  court  rejects  such  claim  the  claimant  may 
appeal.'^  If  the  commissioner  improperly  refuses  to  permit  a 
party  to  attend  before  him,  the  matter  should  be  brought  to  the 
court's  attention  by  means  of  a  petition,  praying  for  permission 
to  attend  before  him.'* 

§636.     Adjoumineiits  by  the  commissioner. 

It  was  formerly  a  rule  of  practice  that  unless  an  order  of 
reference  was  executed  or  a  report  made  thereon  within  twelve 

and  Pr.   (6th  Am.  ed.)   1171,  note  3.  adequacy    of    notice,    this    is    not 

In   Moore   vs.    Bruce,   supra,   the  ground  for  reversal  by  this  court." 

court,  in  the  course  of  its  opinion,  See  as  to  the  notice  to  be  given  by 

says :     "  The   notice   of   three   days  the     commissioner     to     whom     the 

only,   given  by  Commissioner  Boll-  cause  has  been  referred,  what  is  said 

ing  was  too  short;  and  had  the  de-  by  Green,  J.,  in  Livesay  vs.  Feam- 

fendant  Moore,  by  his  exceptions  to  ster,  21  W.  Va.  at  p.  100. 

,the  report,   shown  or   claimed  that  712  Daniell  Ch.  PI.  and  Pr.    (6th 

the  shortness  of  the  notice  prevent-  Am.  ed.)    1173. 

ed    him    from   contesting   any    debt  ' 2  Idem. 

reported,    or   from   giving   his   own  ''s  Idem,  1175. 

deposition,    or    from    averting    any  74  Simmons   vs.   Lyles,    27   Graft, 

wrong  or  injustice  done  him  by  the  922;   The  P.  &  A.  Life  Ins.  Co.  vs. 

shortness  of  the  notice,  this  excep-  Maury,  75  Va.  508. 

tion    would,    doubtless,    have    been  's  Wilson  vs.  Carrieo,   50  W.  Va. 

sustained;   but  as  he  did  not,   and  336,  40  S.  E.  Rep.  439. 

there  is  no  evidence  or  appearance  Ts  Idem,  1174. 
of   injury   caused  to  Moore  by   in- 
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months  from  the  date  of  the  ordePj  the  benefit  of  it  was  lost  to 
the  party  obtaining  the  order ;  '^  but  this  rule,  intended  to  speed 
causes,  seems  to  have  fallen  into  d^suse.^*  If,  at  the  time  set 
for  taking  the  account  the  commissioner  deem  it  necessary  or 
convenient,  he  may  adjourn  the  taking  thereof  for  a  reasonable 
time  on  his  own  motion  and  v^ithout  the  consent  of  the  parties ;  '* 
and  it  is  provided  by  statute  in  the  Yirginias^^"  that  a  commis- 
sioner may  adjourn  his  proceedings  from  time  to  time  after  the 
day  to  vs^hich  the  notice  was  given  (without  any  new  notice), 
until  his  report  is  completed.  As  stated  by  Mr.  Barton,  "  this 
leaves  the  matter  largely  to  the  commissioner,  and  the  Court  of 
Appeals  has  declared  that  he  has  much  latitude  of  discretion  in 
granting  continuances  of  proceedings  before  him,  and  the  court 
whose  order  he  is  executing,  will  not  overrule  his  action  in  that 
respect  unless  it  is  plainly  erroneous  —  still  less  will  an  Ap- 
pellate Court  reverse  a  decree  for  that  cause ;  and  in  the  absence 
of  objections  to  such  adjournments  in  the  court  below,  and 
where  it  does  not  appear  affirmatively  that  they  were  irregular, 
the  cause  will  not  be  reversed  on  that  account."  *^  While  the 
matter  of  adjournment  rests  in  the  sound  discretion  of  the  com- 
missioner, nevertheless  if  an  adjournment  be  improperly  refused 
when  requested,  the  report  will  be  set  aside.*^ 

§637.     The  introduction  of  evidence  before  the  commissioner. 

Witnesses  may  be  summoned  and  required  to  attend  and  give 
evidence  before  a  commissioner,  as  provided  by  statute  in  the 
Virginias.^^  The  summons  may  be  issued  by  the  commissioner, 
or  by  the  Clerk  of  the  Circuit  Court  of  the  county  in  which  the 

77  Yates  vs.  Stewart.  39  W.  Va.  so  Code  (W.  Va.),  Ch.  129,  sec. 
124,  19  S.  B.  Rep.  at  p.  429.  7;  Code  (Va.),  1887,  sec.  3223. 

78  Idem.  81  2  Bart.  Ch.  Pr.   (2d  ed.)   690. 

79  17  Enc.  PI.  and  Pr.  1027,  citing  82  Forbes  vs.  Frary,  2  Johns.  Cas. 
Rickards     vs.     Patterson,     5    Han.  224,  1  Law.  ed.  495. 

(Del.)   235;  Perkins  vs.  Berry,  103  ss  Code    (W.  Va.),  Ch.  130,  sees. 

N.   C.   131;   Campau  vs.  Brown,  48  25,  27;  Code  (Va.),  1887,  sees.  3352. 

Mich.  145;   Ex  parte  Rutter,  3  Hill  3354. 
(N.  Y.)  467;  1  N.  Y.  Leg.  Obs.  178. 
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attendance  of  the  witnesses  is  desired/*  The  evidence  is  usual- 
ly taken  in  the  form  of  depositions  signed  by  the  witnesses/'' 
and  it  is  said  they  may  be  examined  viva  voce,  the  parties  to 
the  suit  being  present  in  person  or  by  counsel,  and  not  objecting 
to  such  a  course.^"  In  Virginia,  when  directed  by  the  decree 
or  requested  by  any  party  in  interest,  the  commissioner  must 
return  with  his  report  the  evidence  upon  which  his  finding  is 
based, *^  and  when  so  directed  or  requested  to  return  the  evidence, 
from  the  very  nature  of  the  case,  a  commissioner  would  be 


84  Code  (W.  Va.),  Ch.  130,  sec. 
25;    Code    (Va.),  1887,  sec.  3352. 

As  to  how  attendance  of  witness 
may  be  compelled,  see  Code  (W. 
Va.),  Ch.  130,  sec.  27;  Code  (Va.), 
1887,  sec.  3354. 

85  2   Bart.  Ch.  Pr.    (2d  ed.)    690. 

86  Idem,  citing  Story  vs.  Living- 
ston, 13  Peters  359;  Matthews  on 
Commissioners,  p.  61,  notes. 

87  Williams  vs.  Clark,  93  Va.  690, 
■25  S.  E.  Rep.  1013. 

In  the  course  of  its  opinion  in 
this  ease  the  court  says ;  "  Gten- 
erally,  a  party  who  desires  that  the 
evidence,  or  any  part  thereof,  upon 
which  the  commissioner  founds  his 
report,  should  be  returned  with  it, 
should  request  him  to  do  so  before 
the  report  is  filed,  unless  the  decree 
•or  decrees  under  which  he  is  act- 
ing directs  it.  But  in  a  case  like 
this,  where  it  does  not  appear  that 
the  commissioner  had  notified  the 
parties  when  his  report  would  be 
filed,  we  see  no  objection  to  his  re- 
turning the  evidence  to  the  court 
at  any  time  before  the  case  is 
heard,  when  requested  by  any  party 
to  do  so;  at  least,  the  parties  are 
entitled  to  have  the  evidence  re- 
turned so  far  as  it  is  necessary  to 
enable  the  court  to  pass  upon  ex- 
ceptions taken  to  the  report,  and 
the  court  should  direct  it  to  be 
done  upon  the  motion  of  any  party 
interested,    unless    the    application 


has  been  unreasonably  delayed.  In 
this  ease  all  the  evidence  in  the 
hands  of  the  commissioner  had  been 
returned,  and  no  good  could  have 
resulted  from  having  an  order  made 
to  do  what  had  already  been  done. 

"  Although  the  evidence,  so  far  as 
it  was  in  the  possession  of  the  com- 
missioner, had  been  returned  to  the 
court,  the  ease  was  not  in  a  condi- 
tion for  the  court  to  pass  upon  the 
exceptions  to  the  commissioner's  re- 
port without  running  the  risk  of 
doing  injustice  to  one  or  the  other 
of  the  parties.  If  it  disposed  of  ttie 
exceptions  without  considering  the 
evidence,  it  must  presume  that  the 
debts  reported  were  properly  proved 
and  render  a  decree  against  the  ap- 
pellants therefor,  except  in  so  far 
as  the  report  on  its  face  showed 
that  they  were  not  valid  claims. 
On  the  other  hand,  if  it  considered 
the  evidence  returned  by  the  com- 
missioner as  all  the  evidence  that 
was  before  him,  it  might  have  to 
reject  claims  the  evidence  in  whole 
or  in  part  to  establish  which  had 
been  lost,  although  they  had  been 
fully  proved.  Under  these  circum- 
stances, the  proper  course,  and  the 
one  least  likely  to  do  injustice, 
would  have  been  to  recommit  the  re- 
port as  to  the  items  excepted  to." 

See  also  Holt  vs.  Taylor,  43  W. 
Va.  153,  27  S.  E.  Rep.  320. 
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under  the  necessity  of  reducing  all  the  oral  testimony  to  writing. 
In  West  Virginia  a  commissioner  is  now  required  to  return  with 
his  report  all  the  evidence  taken  upon  his  execution  of  the  order 
of  reference/'  as  well  as  the  exceptions,  if  any  taken  to  the  re- 
port/" Hence,  in  every  case,  it  follows  that  in  West  Virginia 
the  oral  evidence  must  he  reduced  to  writing. °° 

§638.     The  introduction  of  evidence  before  the  commissioner  fur- 
ther considered. 

The  examination  of  the  witness  is  generally  by  written  ques- 
tions or  interrogatories  propounded  to  him  by  the  commissioner 
or  in  the  commissioner's  presence  by  the  party  or  his  counsel."^ 
While  by  consent  of  parties,  a  stenographer  may  be  employed 
to  take  the  evidence  before  a  commissioner,  yet  neither  a  Circuit 
Court  nor  the  Judge  thereof  in  vacation  is  authorized,  under  the 
statute  providing  for  the  employment  of  shorthand  reporters,  in 


88  Code  (W.  Va.),  Ch.  7,  sec.  7. 

88  Idem. 

90  The  rule  in  West  Virginia  as 
to  the  return  of  the  evidence  by  a 
commissioner  was  formerly  other- 
wise than  as  stated  in  the  text. 
Thus,  in  Arnold  vs.  Slaughter,  36 
W.  Va.  589.  15  S.  E.  Rep.  250,  de- 
cided in  April,  1892,  the  practice 
then  obtaining  was  declared  to  be  as 
follows :  "  The  evidence  taken  be- 
fore a,  commissioner  in  chancery, 
and  upon  which  he  bases  his  report, 
does  not  become  a  part  of  such  re- 
port unless  exceptions  are  taken 
during  the  period  when  the  report 
lies  in  his  office,  and  he  has  sent  up 
the  evidence  upon  which  the  excep- 
tions are  based;  or  he  may,  of  his 
own  motion,  where  he  has  a,  douot 
as  to  the  weight  of  testimony  upon 
a  particular  point,  send  up  the  evi- 
dence upon  that  point;  but,  in 
either  event  the  commissioner  him- 
self must  certify  that  he  has  sent 
up  the  evidence  in  such  manner  as 
to  make  it  manifest  bv  the  report 


itself  that  the  evidence  has  been 
sent  up.  But  any  party  may  ex- 
cept to  such  report  at  the  first  term 
of  the  court  to  which  it  is  re- 
turned, or,  by  leave  of  court,  after 
said  term;  and  there  can  be  no 
doubt  that  the  court  may,  on  its 
own  advice,  or  on  motion  of  a  party 
direct  the  evidence  to  be  sent  up; 
but  this  is  a  matter  within  its  own 
discretion,  and  the  Appellate  Court 
will  not  interfere  with  its  exercise 
of  such  discretion  unless  it  plainly 
appear  that  manifest  injustice  and 
injury  have  resulted." 

See  also  as  to  this  matter  Thomp- 
son vs.  Catlett,  24  W.  Va.  524; 
Lynch  vs.  Henry,  25  W.  Va.  416; 
Chapman  vs.  McMillan,  27  W.  Va. 
220;  Ward  vs.  Ward,  40  W.  Va. 
611,  21  S.  E.  Rep.  746,  52  Am.  St. 
Rep.  911. 

81 17  Enc.  PI.  and  Pr.  1028.  1029. 
and  the  authorities  there  cited ;  2 
Daniell  Ch.  PI.  and  Pr.  (6th  Am. 
ed.)    1180  et  seq.,  and  notes. 
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the  Circuit  Courts,  to  employ  or  authorize  the  employment  of 
such  reporter  before  a  commissioner  in  executing  an  order  or 
decree  of  reference.*^  The  commissioner  is  governed  by  the 
ordinary  rules  of  evidence  that  obtain  in  the  examination  of 
witnesses  in  court,  and  he  should  receive  and  exclude  evidence 
as  if  the  hearing  were  before  the  court, "^  but  not  by  the  technical 
rules  which  strictly  apply  in  the  trial  of  jury  cases.'*  The 
papers  in  the  cause  and  also  all  such  documentary  proof  as  any 
party  may  lay  before  the  commissioner,  constitute  parts  of  the 
evidence  upon  which  the  commissioner  must  base  his  report,^' 
and  by  virtue  of  statute,  power  is  given  the  court  or  Judge  to 
compel  the  production  of  documents."" 


92  Weigand  vs.  Alliance  Supply 
Co.,  U  W.  Va.  133,  28  S.  E.  Kep. 
803. 

93  Smith  vs.  Althus,  11  Ves.  Jr. 
564;  Pardidge  vs.  Ryan,  134  111. 
247,  25  N.  E.  Rep.  627;  Gibson  vs. 
Trowbridge,  etc.,  Co.,  96  Ala.  357, 
11  So.  Rep.  365.  It  is  suggested 
that  the  safer  and  better  practice 
would  be  to  object  to  questions 
deemed  improper,  and  permit  them 
to  be  answered,  and  then  have  the 
matter  passed  upon  by  proper  ex- 
ceptions to  the  report. 

94  Pardridge  vs.  Ryan,  supra. 

See  generally  as  to  the  com- 
petency of  witnesses  and  evidence  in 
equity,  ante,  sees.  508-544. 

95  2  Bart.  Ch.  Pr.   (2d  ed.)  690. 

96  Idem,  citing  Code  (Va.),  sec. 
3354;  Code  (W.  Va.),  Ch.  130,  sec. 
27. 

In  a  suit  involving  an  accounting 
before  a  commissioner  of  the  profits 
of  a:  salt  works  by  a  suit  brought 
by  the  assignees  of  the  lessees  there- 
of, the  court  may  require  said  as- 
signees to  produce  before  the  com- 
missioner, on  oath,  all  contracts  in 
their  possession  or  power  to  pro- 
duce, by  which  leases  of  salt  prop- 
erty were  made  by  them,  or  privi- 


leges granted  to  others  to  manu- 
facture salt  during  said  period,  and 
all  books  and  accounts  and  papers 
in  their  possession  or  power,  show- 
ing the  quantity  of  salt  manufac- 
tured during  said  period,  and  deliv- 
ered to  them  by  their  sub-lessees, 
or  those  to  whom  such  privileges 
were  granted  under  such  contract. 
Stewart  vs.   White,   25   Gratt.   300. 

In  taking  an  account  betweeai 
partners  the  production  of  the  part- 
nership books  will  be  compelled.  15 
Enc.  PI.  and  Pr.  1098;  Idem,  Vol.  6, 
p.  728. 

"  Vouchers  which  cannot  be  pro- 
duced on  the  new  settlement,  upon  a 
bill  to  surcharge  and  falsify  a  for- 
mer settlement,  may  be  presumed 
to  have  existed;  and  in  every  such 
case  the  onus  prohandi  is  thrown 
on  the  adverse  party;  and  this  rule 
should  be  strictly  adhered  to,  when 
there  has  been  great  lapse  of  time. 
2  Matth.  Dig.  184,  note;  Burwell 
vs.  Anderson,  3  Leigh  353."  Camp- 
bell vs.  White.  14  W.  Va.  122,  123. 

When  partnership  accounts  are 
referred  to  a  commissioner,  the 
court  will  rule  the  parties  to  pro- 
duce before  him  any  books  and 
papers    which    may    relate    to    the 


736 


EQUITY  PEOCEDUEE. 


§639.     The  rights  of  the  parties  as  to  the  establishment  and  de- 
fense  of  claims  before  the  commissioner. 

The  parties  should  use  reasonable  diligence  in  presenting 
their  evidence  for  the  establishment  of  their  demands  or  the  de- 
feat of  those  of  others,  as  evidence  taken  after  the  report  of  the 
commissioner  affecting  his  findings  will  not  ordinarily  be  consid- 
ered by  the  court. "^  The  parties  may  examine  and  cross- 
examine  witnesses  in  the  usual  manner,"^  their  testimony  being 
reduced  to  writing  as  hereinbefore  shown,**  being  confined,  of 
course,  to  the  matters  in  issue  before  the  commissioner,  and  one 
creditor  may  contest  the  validity  of  the  debt  of  another.^"" 
partnership,  but  will  direct  the  com-       should  be  regarded,  just  as  the  writ- 


missioner  to  disregard  such  parts  as 
relate  to  the  private  affairs  of  either 
party.  Calloway  vs.  Tate,  1  H.  & 
M.  9. 

In  Seabright  vs.  Seabright,  28  W. 
Va.  412,  the  court  lays  down  the 
following  as  the  practice  in  certain 
courts  before  the  commissioner  in  a 
suit  to  surcharge  and  falsify  the 
accounts  of  a  fiduciary :  "  If  the 
plaintiff  does  not  wish  to  be  con- 
fined to  those  items  of  surcharge 
and  falsification  named  in  the  bill 
and  the  errors  on  the  face  of  the 
ex  parte  settlement,  he  ought  prop- 
erly to  file  with  the  commissioner 
a  written  specification  of  any  addi- 
tional items  of  surcharge  and  falsi- 
fication, on  which  he  proposes  to 
rely,  so  as  to  give  the  personal  rep- 
resentative information  as  to  all  the 
items  of  the  ex  parte  settlement, 
which  it  is  proposed  to  surcharge 
or  falsify.  The  personal  represent- 
ative need  file  no  written  denial  of 
these  grounds  of  objection  written 
there  by  the  plaintiff;  but  they 
should  be  regarded  by  the  commis- 
sioner as  denied  by  him,  unless  he 
admits  their  justice.  In  like  man- 
ner the  personal  representative 
should  be  permitted  by  a  written 
statement  to  surcharge  or  falsify 
the    ex    parte    settlement,    and    it 


ten  specification  of  errors  filed  with 
the  commissioner  by  the  plaintiff  is 
regarded." 

See  also  Davis  vs.  Morris,  76  Va. 
34;  Chapman  vs.  •  Shepherd,  24 
Graft.  377. 

07  Buster  vs.  Holland,  27  W.  Va. 
510;  Richardson  vs.  Duble,  33  Gratt. 
730;  Trevelyan  vs.  Lofft,  83  Va. 
141,  1  S.  E.  Rep.  901 ;  Corey  vs.  , 
Moore,  86  Va.  721,  11  S.  E.  Rep. 
114. 

The  vendee  claims  a  credit  for 
payment  upon  and  set-off  against 
the  purchase  money;  and  a  commis- 
sioner is  directed  to  state  an  ac- 
count of  them;  but  he  contuma- 
ciously refuses  to  present  his 
vouchers  and  evidence  before  the 
commissioner;  but  when  the  report 
is  returned,  filed  exceptions  to  it. 
Though  it  is  probable  he  may  be 
entitled  to  some  credits  not  allowed 
him,  yet  having  refused  to  submit 
them  to  the  commissioner  where 
they  might  have  been  properly  in- 
vestigated, they  will  not  be  allowed. 
Peers  vs.  Barnett,  12  Gratt.  410. 

98  Ante,  sec.  638,  and  authorities 
there   cited. 

OS  Ante,  see.  637. 

100  Feamster  vs.  Withrow,  9  W. 
Va.  296. 

As   to   the   extent   to    which    the 
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§640.     The  report  of  the  commissioner  and  its  return. 

It  is  provided  by  statute  in  the  Virginias^  that  with  his  re- 
port the  commissioner  shall  return  the  decrees,  orders  and 
notices  under  which  he  acted.^"^  The  report  should  be  ad- 
dressed to  the  court  or  Judge  directing  the  account,  followed 
by  the  style  of  the  cause,  referring  to  the  order  or  decree  of  ref- 
erence, and  then  stating  the  giving  or  service  of  the  notice,  to- 
gether with  the  manner  of  its  service.^"^  The  decree  may  then 
be  copied  into  the  report,^"^  or  the  copy  delivered  to  the  com- 
missioner may  be  attached  to  and  made  part  of  the  report.  He 
shall  not  copy  in  his  report  any  papers ;  and  if  there  has  been  a 
previous  account  or  report,  he  shall  not  copy  it  into  his  report,^"* 
*except  so  far  as  the  same  may  be  necessary  to  make  a  com- 
plete account  and  report  in  accordance  with  the  decree  of  refer- 
ence entered  in  the  cause,  f^"^  If  the  commissioner  improp- 
erly copy  anything  into  his  report,  it  will  be  expunged  at  his 
costs,  on  the  application  of  either  party,  and  if  on  account  of  his 
negligence  or  misconduct,  a  report  be  recommitted,  he  shall  bear 
the  costs  occasioned  thereby.^"^  In  West  Virginia  the  commis- 
sioner shall  return  with  his  report,  the  exceptions,  if  any,  taken 
thereto,  and  shall  submit  such  remarks  upon  the  exceptions  as 
he  may  deem  pertinent.^"^ 


statute   of   limitations   may   be   re-  ginia  and  West  Virginia  are  identi- 

lied  on  as  matter  of  defense  in  the  cal.     See  statute^  as  referred  to  un- 

Virginias,    see   ante,    sec.    354,    and  der  the  first  citation  to  this  section. 

Hogg's  Eq.  Prlnc,  sec.  462.  los  From  the  •  to  'f  the  statute  of 

See  also  Woodyard  vs.  Polsley,  14  Virginia  differs  from  that  in  West 

W.  Va.  211 ;  Barbour  vs.  Tompkins,  Virginia  in  that  it  permits  the  com- 

31  W.  Va.  410.  7  S.  E.  Rep.  1.  missioner  to  take  the  previous  ac- 

101  Code  (W.  Va.),  Ch.  129,  sec.  count  as  the  basis  of  his  report, 
8;  Code  (Va.),  1887,  see.  3324 ;  Holt  correct  the  errors  and  supply  the 
vs.  Holt,  37  W.  Va.  305,  16  S.  E.  defects  thereof  by  an  additional 
Eep.  675.  statement. 

102  See  2  Bart.  Ch.  Pr.  (2d.  ed.)  loe  Code  (W.  Va.),  Ch.  129,  see. 
693.  8;  Code  (Va.),  1887,  sec.  3324. 

103  2  Bart.  Ch.  Pr.  (2d  ed.)  693.  io7  Code  (W.  Va.),  Ch.  129,  sec.  7. 

104  Thus  far  the  statutes  in  Vir- 
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§641.     The  report  of  the  commissioiier  and  its  return  further  con- 
sidered. 

The  report  must  contain  the  commissioner's  findings  and  con- 
clusions, in  conformity  to  the  decree  or  order  of  reference,  in 
such  manner  that  the  court  may  act  intelligently  upon  it  and 
determine  the  rights  of  the  parties  by  its  decree  based  thereon. '^"^ 
The  report,  of  course,  must  be  in  writing,^""  signed  by  the  com- 
missioner,^^" and  his  certificate  under  oath  attached  thereto,  of 
the  fees  and  the  time  actually  and  necessarily  employed  by  the 
commissioner  in  making  up  his  report.'^^^  In  West  Virginia, 
upon  the  completion  of  his  report,  the  commissioner  shall  give 
notice  of  the  fact  to  all  attorneys  who  appear  of  record  in  the 
cause,  and  thereafter,  unless  otherwise  ordered  by  the  court  or 
agreed  by  the  parties,  he  shall  retain  the  report  and  the  evidence 
ten  days  for  the  examination  of  the  parties  interested.^^^  The 
notice  here  required  may  be  given  verbally,  or  in  writing,  and 
if  the  attorney  be  a  non-resident  of  the  county  wherein  the  cause 
is  pending,  the  notice  may  be  sent  to  him  by  due  course  of  mail, 
and  the  commissioner  shall  certify  in  his  report  the  time  and 
manner  of  giving  such  notice.  ^^'  In  Virginia,  the  report  may 
be  filed  in  the  Clerk's  office  at  any  time  after  its  eompletion.^^* 

§642.     The  report  of  the  commissioner  and  its  return  further  con- 
sidered. 

"  On  questions  of  fact  before  him,  the  commissioner  must 
state  the  conclusions  reached  by  him,  and  not  the  circumstances, 
leaving  the  court  to  draw  its  own  conclusions."  ^^^     If  the  evi- 

108  17  Ene.  PI.  and  Pr.  1033  and  with  the  commissioner's  report,  see 
notes;  2  Bart.  Ch.  Pr.  {2d  ed.)  694;       ante,  sec.  637. 

2  Daniell  Ch.  PI  and  Pr.   (6th  Am.  112  Code  (W.  Va.),  Ch.  129,  sec.  7. 

ed.)    1294  et  seq.  and  notes;   Lang  ns/dem. 

vs.  Brown,  56  Am.  Dee.  244.  "*  Code  (Va.),  1887,  sec.  3323. 

109  17  Enc.  PI.  and  Pr.  1034.  115  2  Bart.  Ch.  Pr.   i2d  ed.),  694, 

110  Idem.  695,  citing  Daniell  Ch.  PI.  and  Pr. 
'"Weigand    vs.   Alliance   Supply       Vol.  2,  p.  1298  ;  De  Treville  vs.  Ellis, 

Co.,  44  W.  Va.  133,  28  S.  E.  Rep.  1  Bailey's  Eq.  35;  21  Am.  Dec.  518. 

803;   Code    (W.  Va.),  Ch.  137,  sec.  See  also  Crim  vs.  Post,  41  W.  Va. 

5;  Code  (Va.),  1887,  sec.  3503.  397,  23  8.  E.  Rep.  613. 
As  to  the  return  of  the  evidence 
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dence  before  the  commissioner  raise  such  a  conflict  that  the 
commissioner  cannot  determine  the  fact  in  question  with  any 
degree  of  certainty,  but  the  evidence  be  sufficient  to  create  a  pre- 
sumption one  way  or  the  other,  his  finding  should  be  on  the  side 
of  the  presumption,"''  and  he  may  qualify  his  finding  with  such 
doubts  as  he  may  feel,  but  his  inclination  should  be  given  one 
way  or  the  other,^'^^  but  he  is  not  bound  to  state  inferences  of 
law  arising  from  the  facts  before  him.^^*  And  it  is  held  in 
Childs  vs.  Hurd,^^"  that  "  if  a  commissioner  fails  entirely  to 
report  with  reference  to  any  of  the  matter  referred  to  him,  the 
court  should  refer  the  matter  to  him  again  to  be  reported  upon, 
and  this  should  be  done,  though  no  one  except  to  such  report. 
No  one's  right  can  be  regarded  as  abandoned  or  prejudiced  by 
his  failure  to  except  to  such  report."  "  In  stating  debts  which 
are  liens  upon  the  property,  the  commissioner  should  divide 
them  into  classes  according  to  priorities,  giving  also  the  nature 
of  the  lien;  and  in  the  absence  of  any  proof  to  the  contrary  in 
stating  the  different  debts  secured  by  a  deed  of  trust,  he  should 
report  the  amounts  as  they  are  stated  in  the  deed ;  but  the  deed 
of  trust  is  not  conclusive  either  of  the  amount  of  the  debt  or  of 
the  person  to  whom  it  is  due."  "^^^  And  a  commissioner,  to 
whom  a  cause  is  referred  to  settle  large  and  intricate  accounts, 
should  itemize  his  findings  as  to  the  account,  and  not  simply 
return  an  aggregation  of  items  in  accordance  with  his  conclu- 


§643.     When  a  cause  may  be  heard  upon  a  commissioner's  report. 

In  West  Virginia  a  cause  may  be  heard  upon  a  commissioner's 
report  at  any  time  after  it  has  been  returned,  and  the  court, 
upon  good  cause  shown  by  any  party  in  interest,  may  hear  a 
cause  upon  such  report,  though  returned  after  the  commence- 
ment of  the  term  at  which  the  hearing  is  desired,  but  in  such 

116  2  Daniell  Ch.  PI.  and  Pr.   (6th  119  32  W.  Va.  66. 

Am.  ed.)   1299.  ""2  Bart.  Ch.  Pr.    (2d  ed.)    696. 

117  Crlm  vs.  Post,  supra.  ''^i  Dewing  vs.  Hutton,  40  W.  Va. 

118  2  Daniell  Ch.  PI.  and  Pr.   (6th  521,  21  S.  E.  Rep.  780. 
Am.  ed.)  1299. 
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latter  ease  the  court  may  require  the  party  desiring  the  hearing 
to  give  reasonable  notice  to  the  opposite  party  or  his  attomey.^"^ 
A  report  must  lie  in  the  commissioner's  oiSce  the  ten  days  re^ 
quired  by  statute  in  West  Virginia  before  it  is  returned  to  the 
Clerk's  office/^^  unless  this  requirement  of  the  law  be  in  some 
manner  waived.  ^^*  In  Virginia  a  cause  may  be  heard  upon  a 
commissioner's  report,  after  it  shall  have  been  returned  ten 
days ;  '■'^^  and  if  the  report  be  under  an  order  recommitting  a 


122  Code  (W.  Va.),  Ch.  129,  sec.  9. 

123  Smith  vs.  Brown,  44  W.  Va. 
342,  30  S.  E.  Rep.  160. 

In  this  case  a  commissioner  resi- 
dent outside  of  the  county  in  wiich 
the  cause  was  pending  was  selected 
by  the  parties,  and  upon  the  com- 
pletion of  the  report  it  was  placed 
in  the  Clerk's  office  of  the  latter 
county,  where  it  remained  nine  days 
excluding  Sunday,  all  parties  being 
duly  notified  of  the  place  of  deposit 
and  having  convenient  access'  to  it. 
After  thus  remaining  where  the 
commissioner  placed  it,  it  was,  after 
the  lapse  of  nine  days,  excluding 
Sunday,  marked  as  filed  by  the 
Clerk  of  the  court  with  whom  it 
■was  lodged.  The  Court  of  Appeals, 
speaking  through  McWhorter,  J.,  as 
to  the  filing  of  the  report  before 
the  lapse  of  the  necessary  ten  days, 
says :  "  The  defendants,  having 
filed  exceptions  before  the  report 
was  filed  in  the  Clerk's  office,  and 
asked  leave  to  file  other  exceptions 
during  the  September  term  before 
the  submission  of  the  cause,  must 
be  held  to  have  waived  their  right 
to  except  because  the  report  was 
not  held  full  ten  days  before  filing; 
and  the  defendants,  having  after- 
wards, before  the  hearing,  which 
did  not  take  place  until  the  second 
term  after  the  filing  of  the  report, 
filed  many  and  elaborate  exceptions, 
and  having  all  the  time  and  oppor- 
tunity their  interests  could  require, 


have  no  cause  of  complaint  in  that 
regard." 

The  report  when  returned  must 
be  filed  in  the  Clerk's  office  with  the 
Clerk.  Stewart  vs.  Crane,  87  Ga. 
328,  13  S.  E.  Rep.  552. 

124  Idem;  Sandy  vs.  Randall,  20 
W.  Va.  244. 

"An  objection  to  a  report  of  a- 
commissioner,  upon  the  ground  that 
the  report  was  not  completed  and 
filed  the  number  of  days  required 
by  the  statute  before  the  commence- 
ment of  the  term  at  which  the  cause 
is  heard,  and  on  account  of  which 
no  exception  is  filed  or  objection 
made  in  the  Circuit  Court,  will  be 
held  to  have  been  waived  at  the 
hearing,  and  cannot  be  taken  in 
this  court  for  the  first  time."  Sandy 
vs.  Randall,  supra. 

125  Code   (Va.),  1887,  sec.  3325. 
In  Armstrong  vs.  Pitts,  13  Gratt. 

235,  the  cause  was  heard  upon  the 
report  of  a  commissioner  which  had 
not  been  returned  for  the  legal  pe- 
riod, and  the  court  held  that  the 
decree  being  interlocutory,  the  error 
should  have  been  corrected  upon  an 
application  to  the  court  below,  and 
that  could  not  be  made  ground  of 
appeal,  unless  the  court  below  re- 
fused to  make  the  correction. 

"  Where  a  cause  is  referred  to  a 
commissioner  to  report  the  evidence 
as  to  the  propriety  of  the  sale  of 
infants'  lands,  his  report  is  not  one 
which,  under  Code  1887,  sec.  3325, 
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former  report  it  may  be  heard  without  waiting  the  ten  days.^^" 
And  the  cause  may  be  heard  upon  the  report  at  any  time  after 
ten  days,  even  though  returned  during  the  term  at  which  it  is 
heard.^" 

§644.    The  confirmatioiL  of  a  commissioner's  report. 

A  commissioner's  report  is  not  confirmed  except  by  an  express 
decree  of  the  court.  ^^^  But  the  court  will  confirm  it  as  a  mat- 
ter of  course,  as  to  parties  sui  juris,  at  least/^'  unless  objected 
to  at  the  hearing  of  the  cause  for  errors  apparent  upon  its 
face/^°  or  unless  exceptions  are  filed  to  it/^^  or  unless  the  report 
contain  alternative  statements  leading  to  different  results.  ^^'^ 
The  confirmation  of  the  report  settles  both  the  principles  on 


should  lie  ten  days  without  being 
acted  on."  Lancaster  vs.  Barton,  92 
Va.  ei5,  24  S.  E.  Rep.  251. 

"  The  report  of  a  commissioner 
having  been  completed  oh  the  10th 
of  April,  1869,  and  the  decree  made 
on  the  22d  of  October  following,  in 
the  absence  of  anything  showing  the 
contrary,  it  will  be  presumed  by 
the  Appellate  Court,  that  the  report 
and  account  were  returned  and  act- 
ed on  according  to  the  requirements 
of  the  statute."  CoflFman  vs.  Sang- 
ston,  21  Gratt.  263. 

126  Code  (Va.),  1887,  sec.  3325; 
Strange  vs.  Strange,  76  Va.  242. 

127  Strange  vs.   Strange,  supra. 

128  Ware  vs.  Starkey,  80  Va.  at  p. 
198. 

129  2  Bart.  Ch.  Pr.  (2d  ed.)  698; 
17  Enc.  PI.  and  Pr.  1062,  1063. 

"  When  a  commissioner  in  a  case 
of  a  creditor's  bill  is  directed  by 
the  decree  of  court  to  hear  proof  of 
debts  against  the  estate  of  an  in- 
testate, and  there  are  infant  de- 
fendants whose  lands  are  sought  to 
be  sold,  and  the  commissioner  re- 
ports    debts     or     judgment     liens 


against  the  land,  it  is  the  duty  of 
the  court  to  examine  the  vouchers 
and  evidence  upon  which  the  report 
is  based  and  see  if  they  are  prop- 
erly proven  and  their  existence  es- 
tablished before  confirming  the 
report  and  directing  a  sale  of  the 
realty,  whether  there  were  excep- 
tions filed  to  the  report  or  not; 
upon  the  ground  that  there  was  no 
sufficient  evidence  before  the  com- 
missioner establishing  such  debts  or 
judgments.  And  if  the  court  con- 
firms such  report  in  the  absence  of 
such  evidence  to  establish  the  ex- 
istence of  such  debts  or  judgments, 
and  decrees  the  sale  of  the  realty, 
the  Appellate  Court  will  reverse 
such  decree  for  that  reason."  Laid- 
ley  vs.  Kline,  8  W.  Va.  218,  219. 

See  Kester  vs.  Lyon,  40  W.  Va. 
161,  20  S.  E.  Rep.  933. 

ISO  Anderson  vs.  Nagle,  12  W.  Va. 
213;  Speidel  vs.  Schlosser,  13  W. 
Va.  686. 

isiWyatt  vs.  Thompson,  10  W. 
Va.  645;  Kester  vs.  Lyon,  supra. 

132  Campbell  vs.  White,  14  W.  Va. 
122. 
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which  the  account  is  stated,  and  also  the  sufficiency  of  the  evi- 
dence on  which  it  is  founded/'*' 

§645.     Objections  to  a  commissioner's  report  for  errors  upon  the 
face  thereof. 

If  there  be  error  apparent  upon  the  face  of  a  commissioner's 
report,  its  confirmation  may  be  objected  to  on  such  ground  at  the 
hearing,  either  in  the  court  below  or  in  an  Appellate  Court, 
without  excepting  to  the  report.^'*  And  to  show  such  error  re- 
course may  be  had  to  the  pleadings  and  their  exhibits,  provided 
it  be  impossible  that  the  alleged  error  could  have  been  affected 
by  extrinsic  evidence. ^'°  Thus,  "  where  a  commissioner's  re- 
port shows  that  interest  on  a  debt  audited  therein  is  calculated 
at  six  per  cent.,  and  the  pleadings  in  the  cause  show,  that  the 
debt  bore  nine  per  cent,  interest,  and  the  report  is  not  excepted 
to,  such  error  may  be  corrected  in  the  court  below  on  notice 
under  the  statute  or  by  bill  of  review  or  by  petition  for  rehear- 
ing in  a  proper  case  or  upon  appeal  in  the  Appellate  Court."  ^'° 
"  But  where  one  commissioner's  report  shows  error  on  its  face 
in  the  calculation  of  interest,  and  it  is  set  aside,  and  another 
report  is  made,  which  shows  the  balance  of  the  debt  to  the  time 
of  making  the  report  after  allowing  all  credits,  and  no  exception 
is  taken  to  the  last  report,  the  Appellate  Court  cannot  go  back 
of  the  last  report  to  consider  errors  apparent  upon  the  face  of 
the  first."  1" 

133  Thompson   vs.   Catlett,  24   W.  thereto  in  the  court  below,   it  may 

Va.  524.  be    objected    to     in    the    Appellate 

i34Kester  vs.  Lyon,  supra;  Bank  Court."    Estill  vs.  MeClintie,  11  W. 

vs.  Shirley,  26  W.  Va.  563 ;  Nutt  vs.  Va.   399. 

Summers,   78    Va.    164;    Cralle   vs.  No  exception  to  a  commissioner's 

Cralle,  84  Va.  198,  6  S.  E.  Eep.  12;  report  in  either  the  Circuit  or  Su- 

Evans  vs.  Shroyer,  22  W.  Va.  581;  preme  Court  is  necessary  as  to  er- 

McCarty   vs.   Chalfant,    14   W.   Va.  ror  apparent  on  its  face.     Windon 

531.  vs.  Stewart,  48   W.  Va.  488,  37   S. 

"  An  administrator  fails  to  settle  E.  Kep.  603. 

his   accounts   in   the   time  required  i35  Kester  vs.  Lyon,  supra;  Bank 

by  the  statute,  but  is  nevertheless  vs.   Shirley,  supra. 

allowed    a    commission    during   the  ise  Bank   vs.    Shirley,    supra. 

time  of  such  failure  by  a ,  eommis-  ist  Idem. 
sioner ;  though  no  exception  is  taken 
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§646.     Exceptions  to  a  commissioner's  report  and  when  necessary. 

Errors  in  the  report  of  a  commisaiouer  whicli  do  not  appear 
upon  the  face  thereof,  and  which  arise  from  extrinsic  evidence, 
or  in  any  manner  depend  upon  such  evidence,  cannot  be  reached 
or  availed  of  on  mere  objection,  either  at  the  hearing  of  the 
cause  in  the  court  below,  or  in  an  Appellate  Court,^'*'*  but  to  have 
such  errors  considered  at  all,  either  upon  the  original  hearing 
or  upon  an  appeal,  they  must  be  made  the  ground  of  specific 
exceptions  made  to  the  report  in  the  court  below.^^'*  The  prac- 
tice as  thus  stated  is  well  settled,  and  any  other  rule  would 
operate  as  a  surprise  to  litigants  and  frequently  result  in  great 
mischief  and  injustice.^^"  Exceptions  to  a  commissioner's  re- 
port partake  of  the  nature  of  special  demurrers,  and  must 
designate  and  point  out  the  errors  complained  of  with  reason- 
able certainty,  so  as  to  direct  the  attention  of  the  court  spe- 
cifically to  them,"^  and  should   be  in  writing  and  signed  by 


138  Morrison  vs.  Householder,  79 
Va.  627;  Simmons  vs.  Simmons,  33 
Gratt.  451;  Ashby  vs.  Bell,  80  Va 
811;  Nickels  vs.  Kane,  82  Va.  309 
Cralle  vs.  Cralle,  84  Va.  198,  6  S.  E, 
Rep.  12;  Sandy  vs.  Randall,  20  W 
Va.  244:  McCarty  vs.  Chalfant,  su- 
pra; Maddoek  vs.  Skinker,  93  Va. 
479,  25  S.  E.  Rep.  535;  Rust  vs. 
Rust,  17  W.  Va.  901. 

139  Simmons  vs.  Simmons,  supra; 
Wimbisli  vs.  Rawlins,  76  Va.  48 
Nickels  vs.  Kane,  supra;  McComb 
vs.  McDonald,  82  Va.  903;  Evans 
vs.  Shroyer,  22  W.  Va.  581;  Saun 
ders  vs.  Prunty,  89  Va.  921,  17  S 
E.  Rep.  231;  Long  vs.  Willis,  50 
W.  Va.  341,  40  S.  E.  Rep.  340. 

1*0  2  Rob.  Prac.  (Old  ed.)  383  and 
cases  there  cited;  Peters  vs.  Ne- 
ville, 26  Gratt.  549;  Cole  vs.  Cole, 
28  Gratt.  365,  370;  Simmons  vs. 
Simmons,  supra. 

1"  Chapman  vs.  P.  &  S.  R.  Co., 
18  VF.  Va.  185;  McCarty  vs.  Chal- 
fant, supra;  Crislip  vs.  Cain,  19  W. 
Va.  438;  Kester  vs.  Lyon,  40  VS^. 
Va.  161,  20  S.  E.  Rep.  933. 


In  MotHt  vs.  Hanner,  154  111.  649, 
39  N.  E.  Rep.  474,  the  court,  in  the 
course  of  its  opinion,  says :  "  The 
exceptions  are  the  pleadings  to  the 
items  of  an  account,  and  must  be 
specific  and  not  general,  as  they  can 
then  be  reviewed  by  the  Appellate 
Court  or  Supreme  Court.  Hosier 
vs.  Norton,  83  111.  519;  Quayle  vs. 
Guild,  83  111.  553 ;  Moss  vs.  McCall, 
75  111.  190;  Patten  vS.  Patten,  75 
111.  446 ;  Steere  vs.  Hoagland,  39  III. 
264;  Bressler  va.  McCune,  56  111. 
475;  Riner  vs.  Touslee,  62  111.  266; 
Groch  vs.  Stenger,  65  111.  481;  Du- 
bourg  de  St.  Colombe  vs.  U.  S.,  7 
Pet.  625." 

An  exception  to  a  report  of  com- 
missioner, in  general  terms,  that 
the  commissioner  has,  nnder  the 
proofs  in  the  cause,  found  too  small 
an  amount  in  favor  of  the  ex- 
ceptor, and  that  the  evidence  taken 
in  the  cause  shows  him  to  be  en- 
titled to  a  much  larger  sum  of 
money  than  that  allowed  by  the 
commissioner,  when  a  large  amount 
of    conflicting    evidence    has    been 
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counsel/*"  If  the  item  or  part  of  the  report  excepted  to  is  not 
thus  stated  in  the  exceptions  they  will  be  overruled.^*^  When 
exceptions  have  been  made  to  the  report,  the  parts  not  excepted 
to  are  admitted  to  be  correct,  not  only  as  regards  the  principles, 
but  as  to  the  evidence,  upon  v^hich  they  are  founded.^**  If, 
hovrever,  it  should  occur  that  the  court  is  not  satisfied  with  the 
report  as  to  matters  not  excepted  to,  which  might  be  affected  by 
evidence  aliunde,  instead  of  remodelling  the  account  upon  its 
own  view  of  the  evidence,  the  report  should  be  recommitted 
with  instructions  indicating  the  court's  opinion,  so  that  the  re- 
spective parties  may  be  afforded  an  opportunity  of  meeting  the 
objection  thus  indicated/*^     If  there  be  any  doubt  whatever  as 


taken  thereon,  is  too  general  and 
indefinite  to  warrant  the  court  in 
decreeing  a  greater  and  different 
sum  to  exceptant,  entirely  disre- 
garding the  report  of  the  commis- 
sioner. Poling  vs.  Huffman,  48  W. 
Va.  639,  37  S.  E.  Rep.  526. 

See  Stewart  vs.  Stewart,  40  W. 
Va.  65,  20  S.  E.  Rep.   862. 

142  2  Bart.  Ch.  Pr.    (2d  ed.)    705. 

1*3  Chapman  vs.  P.  &  S.  R.  Co., 
supra;  McCarty  vs.  Chalfant,  su- 
pra; Hartley  vs.  Roffe,  12  W.  Va. 
401. 

In  Hartley  vs.  Roffe,  supra,  the 
exceptions  were  to  a  report  of  sale, 
and  the  second  exception  thereto 
was  in  these  words :  "  For  other 
reasons  apparent  upon  the  face  of 
the  report."  The  court,  in  its  opin- 
ion, as  to  this  exception,  says: 
"  This  exception  is  too  general.  An 
exception  to  the  report  of  sale  of  a 
commissioner,  for  defects  on  the 
face  of  the  report,  ought  to  be  so 
specific,  as  to  direct  the  mind  of  the 
rourt  to  the  particular  defect  or 
omission,  upon  which  the  exceptor 
relies,  unless  the  report  be  so  sub- 
stantially defective  on  its  face,  as  to 
require  the  court  on  its  own  mo- 
tion, in  the  absence  of  exceptions, 
to  set  aside  the  report.     If  the  ap- 


pellant had  excepted  to  said  report, 
because  the  commissioner  had  not 
advertised  the  time  and  place  of 
sale  as  required  by  the  decree,  or 
had  not  posted  the  advertisement  of 
sale  as  directed  by  the  decree  of 
sale,  and  thus  put  the  fact  or  facts 
in  issue,  then  the  mind  of  the  court 
would  have  been  directed  to  the 
cause  of  complaint,  as  well  also  as 
the  parties  in  interest,  and  the 
cause  of  complaint,  if  any,  might 
readily  be  removed  by  supplying 
the  apparent  omission  or  deficien- 
cy." 

See  also  Crislip  vs.  Cain,  supra; 
Gilbert  vs.  Washington,  etc.,  R.  Co., 
33  Gratt.  at  p.  613;  Fisher  vs.  Mc- 
Nulty,  30  W.  Va.  186,  3  S.  E.  Rep. 
593. 

ii*  Chapman  vs.  P.  &  S.  R.  Co., 
supra;  McCarty  vs.  Chalfant,  su- 
pra; Crislip  vs.  Cain,  supra;  Kes- 
ter  vs.  Lyon,  supra;  Stewart  vs. 
Stewart,  supra ;  Ward  vs.  Ward,  40 
W,  Va.  611,  21  S.  E.  Rep.  746,  52 
Am,  St.  Rep.  911. 

115  Ward  vs.  Ward,  21  W.  Va. 
262.  See  also  Woodyard  vs.  Pols- 
ley,  14  W.  Va.  211.  See  B.  &  0.  R. 
Co.  vs.  Vanderwerker,  44  W.  Va. 
229,  28  S.  E.  Rep.  829. 
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to  whether  an  error  in  the  report  be  apparent  on  the  face  there- 
of, it  is  always  advisable  to  except  to  the  report.^*" 


146  The  following  cases  illustrate 
the  importance  and  necessity  in 
practice  pf  impeaching  the  report  by 
excepting  thereto: 

In  Woodyard  vs.  Polsley,  14  W. 
Va.  211,  the  court  holds:  "If  the 
statute  of  limitations  had  not  been 
specially  pleaded  in  the  cause,  and 
not  been  relied  on  before  the  com- 
missioner, and  the  commissioner 
failed  to  recognize  the  statute,  or 
disregarded  it,  and  no  exception  was 
endorsed  upon  the  report  for  that 
reason,  the  Appellate  Court  will 
consider  the  statute  of  limitations 
out  of  the  case,  although  the  report 
upon  its  face  shows^  that  some  of 
the  claims  allowed  by  the  commis- 
sioner were  barred  by  the  statute." 

In  Hansucher  vs.  Walker,  76  Va. 
753,  "  From  the  face  of  the  report 
usurious  interest  was  paid;  no  ex- 
ception when  report  was  adopted; 
afterwards  exceptions  were  endorsed, 
but  attention  of  court  not  called 
thereto. 

"  Held,  the  decree  cannot  be  re- 
versed on  that  ground,  but  on  other 
grounds  being  remanded,  the  court 
below  can  disallow  the  usurious  in- 
terest and  apply  excess  as  a  credit 
to  the  debt." 

In  Barbour  vs.  Tompkins,  31  W. 
Va.  410,  7  S.  B.  Rep.  1,  it  is  held 
that  "  if  the  debtor  request  the  com- 
missioner to  make  an  alternative 
statement  of  the  claim  against  him, 
charging  the  legal  rate  of  interest, 
which  the  commissioner  does,  and 
then  the  commissioner  reports  the 
claim  against  him  at  ten  per  cent., 
or  with  illegal  interest,  and  he  does 
not  except  to  the  report  on  the 
ground  that  usurious  interest  is 
charged  against  him,  fails  to  raise 
the  defense  of  usury." 


"  Whether  interest  ought  to  be 
charged  in  an  administration  ac- 
count, is  a  question,  the  decision  of 
which  may  depend  upon  extraneous 
testimony."  White  vs.  Johnson,  2 
Munf.  285. 

"  A  failure  to  set  forth  in  a  com- 
missioner's report  that  notice  was 
given  to  the  parties,  is  not  an  error 
sufficient  to  reverse  a,  decree,  if  no 
exception  to  the  report  appear  in  the 
record."     Idem. 

"  Exception  made  for  the  first 
time  in  Appellate  Court  to  receipt 
by  executor  of  Confederate  money 
in  payment  of  a  solvent  ante-bellum 
debt,  will  not  be  considered."  Wim- 
bish  vs.  Rawlins,  76  Va.  48. 

"  A  commissioner's  report  shows 
a  balance  due  from  ■  the  defendant, 
consisting  entirely  of  interest  found 
due  on  an  account  never  before  set- 
tled, and  states,  that  that  balance 
of  interest  is  to  bear  interest  from  a 
remote  day;  there  is  no  exception 
to  the  report;  and  the  court  decrees 
the  balance  with  interest  according- 
ly; hrld,  the  decree  was  erroneous 
in  giving  interest  upon  the  interest 
from  a  remote  day;  interest  ought 
to  be  allowed  only  from  the  date 
of  the  final  decree.''  Dunbar  vs. 
Woodcock,  10  Leigh  628,  629. 

Mr.  Barton,  in  his  valuable  work 
en  Chancery  Practice,  touching  this 
matter,  says :  "  What  is  error  upon 
the  face  of  the  report,  and  what 
may  be  regarded  as  matter  affe'cted 
by  extraneous  testimony,  is  not  well 
settled,  and  depends  upon  the  char- 
acter of  the  report  and  the,  subjects 
there  treated  of. 

"  The  allowance  or  denial  of  in- 
terest in  the  settlement  of  an  ex- 
ecutor's or  administrator's  account; 
charging  a  guardian   with  interest 


746 


EQUITY   PEOCEDUEE. 


§647.     Effect  of  not  excepting  to  a  commissioner's  report. 

The  report  of  a  commissioner,  in  a  cause  properly  referred, 
on  the  face  of  which  no  errors  appear,  will  be  presumed  by  the 
court  as  admittedly  correct,  not  only  so  far  as  it  settles  the 
principles  of  the  account,  but  also  as  to  the  sufficiency  of  the 
evidence  upon  which  the  findings  of  the  commissioner  are 
based.  ^*'  And  the  court  at  the  hearing  is  bound  by  this  prin- 
ciple, and  cannot  find  the  facts  different  from  those  found  by  the 
commissioner  as  set  forth  in  a  report  unexcepted  to  and  enter  a 
decree  at  variance  with  the  facts  so  found  and  reported  by  the 
commissioner.^**  And  if  it  does  not  appear  in  the  reaord  that 
the  report  was  excepted  to,  although  the  commissioner  in  the 
report  itself  may  state  that  exceptions  were  taken  to  the  report 
while  it  was  in  his  office,  the  court  will  treat  the  report  as  unex- 
cepted to,^*^  and  if  the  final  decree  recite  that  there  were  no  ex- 


which  he  had  not  actually  received; 
the  failure  to  charge  a  Sheriff  to 
whom  an  estate  had  been  committed 
with  the  receipt  of  the  rents  of 
land;  fixing  the  value  of  slaves  by 
guesswork,  the  value  so  fixed  not 
appearing  to  be  unreasonable;  have 
all  been  determined  to  be  subjects 
depending  upon  extraneous  proof, 
and  objections  to  which  must  be 
raised  by  exceptions."  2  Bart.  Ch. 
Pr.    (2d  ed.)    699. 

"  The  questions  as  to  the  con- 
struction of  the  instruments  and  the 
liabilities  of  F.  and  T.  for  the  horse, 
being  presented  by  the  pleading  and 
proofs,  no  exception  to  the  commis- 
sioner's report  was  necessary  to 
raise  them  for  adjudication."  French 
vs.  Townes,  10  Gratt.  514. 

1*7  Keek  vs.  Allender,  37  W.  Va. 
201,  213,  16  S.  E.  Rep.  520;  B.  &  0. 
R.  E.  Co.  vs.  Vanderwerker,  44  W. 
Va.  229,  28  S.  E.  Rep.  829 ;  Righter 
vs.  Riley,  42  W.  Va.  633,  26  S.  E. 
Rep.    357. 

"  The  rulings  of  this  court  that, 
'  where  exceptions  are  taken  to  cer- 


tain parts  of  a  commissioner's  re- 
port, the  others  not  excepted  to  are 
admitted  to  be  correct,  both  as  re- 
gards the  legal  principles  and  the 
evidence  on  which  they  are  based,' 
can  only  apply  as  to  adult  parties, 
and  not  to  infants."  Kester  vs. 
Hill,  46  W.  Va.  744,  34  S.  E.  Rep. 
798. 

"  When  an  exception  to  a  commis- 
sioner's report  is  based  on  legal 
grounds,  founded  on  the  pleadings 
and  exhibits  alone,  such  report  will 
be  taken  as  conclusive  as  to  any 
finding  that  might  be  affected  by 
extraneous  evidence.  In  the  ab- 
sence of  exception  on  this  ground, 
it  will  be  presumed  that  such  com- 
missioner had  before  him  sufficient 
extraneous  evidence  to  sustain  his 
finding."  Gay  vs.  Lockbridge,  43 
W.  Va.  267,  27  S.  E.  Rep.  306. 

1*8  Keck  vs.  Allender,  supra;  B. 
&  0.  R.  Co.  vs.  Vanderwerker,  su- 
pra; Righter  vs.  Riley,  supra. 

1*9  Righter  vs.  Riley,  supra;  Rob- 
inson vs.  Allen,  85  Va.  721,  8  S.  E. 
Rep.   835. 
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ceptions  to  the  report,  such  recital  will  be  accepted  as  conclu- 
sive/'^'' 

"  The  exceptions,  or  objections  to  the  report  where  they  may 
be  made  without  exception,  are  argued  like  any  other  points  in 
the  ease,  the  exceptant  being  as  a  general  rule  considered  en- 
titled to  open  and  conclude  the  argument,  and  such  exceptions  as 
are  either  overruled  or  sustained  should  be  properly  set  forth  in 
the  decree."  "^ 

§648.     When  exceptions  may  be  filed  to  a  commissioner's  report. 

Exceptions  to  the  report  of  a  commissioner,  as  the  authorities 
disclose,  may  be  tiled  at  any  time  after  its  completion,  and  be- 
fore the  hearing  of  the  cause  upon  the  report  in  the  court  be- 
low,^"^  but  the  hearing  is  not  to  be  delayed  to  afford  an  op- 
portunity to  iile  his  exceptions  vs^hen  the  party  has  already  had 


15"  Idem.  But  see  James  River  & 
K.  Co.  vs.  Littlejohn,  18  Gratt.  53. 

1612  Bart.   Ch.  Pr.    {2d  ed.)    707. 

152  Johnson  vs.  White^  1  H.  &  M. 
201 ;  Holt  vs.  Holt,  37  W.  Va.  305, 
16  S.  E.  Rep.  675;  MeClaskey  vs. 
O'Brien,  16  W.  Va.  791,  834;  MiUer 
vs.  Holcombe,  9  Gratt.  665;  Chap- 
man vs.  Shepherd,  24  Gratt.  377; 
Corey  vs.  Moore,  86  Va.  736,  11  S. 
E.  Rep.  114;  Keck  vs.  Allender,  37 
W.  Va.  201,  16  S.  E.  Rep.  520. 

"  Objections  for  want  of  proof  of 
any  voucher,  on  which  a  commis- 
sioner founds  an  item  in  his  ac- 
count, must  generally  be  made  be- 
fore the  commissioner  himself;  in 
which  case,  if  such  proof  be  not  sup- 
plied, it  may  be  called  for  at  the 
hearing;  but  in  no  other  instance, 
unless  for  good  cause  shown,  and 
upon  one  month's  previous  notice." 
Read  vs.  Winston,  4  H.  &  M.  450. 

It  is  advisable  to  except  to  the 
report  in  West  Virginia  during  the 
ten  days  that  it  is  retained  in  the 


commissioner's  office.  On  this  point 
Holt,  J.,  who  delivered  the  opinion 
of  the  court  in  Hartman  vs.  Evans, 
38  W.  Va.  669,  18  S.  E.  Rep.  810, 
in  the  course  of  his  opinion  says: 
"  If  the  exceptions  had  been  filed 
with  the  commissioner,  he  would 
have  examined  them,  and  made  some 
additions,  and  perhaps  corrections 
to  his  report;  such,  for  example,  as 
a  statement  showing  the  amount  due 
the  executors  on  the  theory  that  no 
usurious  interest  had  been  charged 
or  paid.  At  any  rate,  the  general 
convenience  of  such  a  practice  is  ob- 
vious, often  obviating  the  delay  of 
recommital,  and  evidently  contem- 
plated by  the  statute  as  the  general 
rule;  and,  for  the  same  reason,  the 
rule  in  many  courts  is  that  no  ex- 
ceptions to  the  commissioner's  re- 
port can  be  made  which  were  not 
taken  before  him.  See  Story  vs. 
Livingston,  13  Pet.  359;  McMicken 
vs.  Perrin,  18  How.  510;  Sand  Eq. 
633;  1  Fost.  Fed.  Pr.,  sec.  315." 
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a  reasonable  opportunity  so  to  do.^°'  And  whenever  filed  the 
date  of  the  filing  thereof  ought  to  be  shown.^°*  An  exception 
"filed  after  the  argument  and  decision  of  the  cause  will  not  gen- 
erally be  considered  by  the  court.^°°  It  has  been  decided  that 
exceptions  to  a  commissioner's  report  after  its  confirmation  may 
be  received  and  entertained  by  the  court,  so  long  as  the  cause 
remains  on  the  docket,  and  under  the  consideration  of  the  court, 
if  it  should  be  clearly  made  to  appear  that  the  report,  if  carried 
out,  would  be  productive  of  injustice  and  wrong. ^°*  But  the 
cases  where  this  has  been  done  are  very  rare,  and,  of  course, 
is  a  matter  which  rests  in  the  sound  discretion  of  the  court.^'^ 

It  is  advisable  to  except  to  the  report  within  the  ten  days  after 
its  completion  and  while  it  is  yet  in  the  commissioner's  office,  as 
it  is  then  the  commissioner's  duty  to  certify  exceptions  and  the 
evidence  before  him  relating  thereto  with  such  remarks  as  he 
may  see  proper  to  make ;  ^'^^  but  under  the  present  statute  of 
West  Virginia  the  commissioner  in  all  cases  must  return  all  the 
evidence  taken  on  the  execution  of  the  reference,  whether  the' 
report  has  been  excepted  to  or  not.^°°  If  the  commissioner  who 
makes  a  report  in  pursuance  of  the  decree  does  not  return  the 
evidence,  such  report  will,  in  the  absence  of  error  apparent  on 
its  face,  be  treated  as  prima  facie  correct,  unless  steps  are  taken 
to  place  before  the  court  the  evidence  on  which  it  is  based.  ^^^ 

153  Johnson  vs.  White,  supra.  i^e  Wooding  vs.   Bradley,   76  Va. 
Under  the  Act  of   1895  of  West       616;  Daily  vs.  Warren,  80  Va.  517. 

Virginia  amendatory  of  the  Code,  These  decisions  seem  to  state  the 
Ch.  129,  sec.  7,  a  party  could  except  law  in  the  Virginias  entirely  too 
to  a  commissioner's  report  as  matter  broad,  and  are  an  innovation  upon 
of  right  at  the  first  term  of  the  court  the  practice.  See  Corey  vs.  Moore, 
next  after  the  term  to  which  the  supra;  and  the  observations  of  Rich- 
same  "was  filed.  Acts,  1895,  Ch.  8,  ardson,  J.,  in  Nelson  vs.  Kounslar, 
pp.  19,  20.  Findley  vs.  Smith,  42  79  Va.  at  p.  487. 
W.  Va.  299,  26  S.  E.  Rep.  370.  But  ibt  2  Daniell  Ch.  PI.  and  Pr.  ( 6th 
the   law    has  beon  changed  in  this  Am.  ed.)   1314. 

regard.     Code    (W.   Va.),   Ch.    129,  i^sWard   vs.    Ward^    40    W.    Va. 

sec.  7.  611,  21  S.  E.  Rep.  746,  52  Am.  St. 

154  McClaskey  vs.  O'Brien,  supra;  Rep.  911. 

Hartman  vs.  Evans,  38  W.  Va.  669,  i59  Code  (W.  Va.),  Ch.  129,  sec.  7. 

18  S.  E.  Rep.  810.  leoirnddock    vs.    Hinker,    93    Va. 

165  2  Bart.  Ch.  Pr.    (2d  ed.)    703.         479,  25  S.  E.  Rep.  535. 
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§649.    Who  may  file  exceptions  to  a  commissioner's  report. 

All  parties  to  the  record  who  are  interested  in  the  matter 
in  question  may  take  exceptions  to  the  report,  and  where  there 
are  different  parties,  they  may  either  sever  or  unite  in  filing 
the  exceptions,  though  their  grounds  of  exceptions  be  the 
same.^*^  Creditors,  therefore,  who  have  claims  which  have  been 
presented  to  the  commissioner,  whether  allowed  or  rejected  by 
him,  though  not  parties  to  the  suit,  may  except  to  the  report, 
upon  permission  of  the  court,  which  may  be  obtained  on  motion 
or  by  petition.^®'' 

§650.     The  effect  of  the  finding  of  a  commissioner  as  to  a  matter 
of  fact  upon  a  conflict  of  evidence. 

In  West  Virginia  the  rule  is  firmly  settled  by  numerous  deci- 
sions, that  the  conclusions  of  a  commissioner  in  chancery  on 
questions  purely  of  fact  referred  to  his  determination,  and  in- 
volving the  weight  and  conflict  of  evidence,  should  have  every 
reasonable  presumption  in  their  favor,  and  should  not  be  set 
aside  unless  it  plainly  appear  that  his  conclusions  are  not  war- 
ranted by  any  reasonable  view  of  the  evidence.^"^  While  his 
findings  are  not  as  conclusive  as  the  verdict  of  a  jury,  they 
will  be  given  great  weight  and  will  be  rarely  disturbed,^'^*  pro- 
vided he  commits  no  error  or  mistake  of  law  affecting  the  re- 
sults. ^°°     In  an  Appellate  Court  this  rule  operates  with  peculiar 

1612  Daniell  Ch.  PI.  and  Pr.  (6th  vs.  Stewart,  40  W.  Va.  65,  20  S.  E. 

Am.  ed.)    1312.  Rep.   862;   Moore  vs.  Ligon,  30  W. 

lea/dewi;   Woodyard  vs.   Polsley,  Va.  146,  3  S.  E.  Rep.  572;  McGuire 

14  W.  Va.  211;  Feamster  vs.  With-  vs.   Wright,    18   W.  Va.   507;   Hay- 
row,  9  W.  Va.  296.  mond  vs.  Camden,  48  W.  Va.  463, 

163  Dewing  vs.  Hutton,  48  W.  Va.  37  S.  E.  Rep.  642. 
576,     37     S.     E.  ,  Eep.     670;     Fry  i64Haymond  vs.  Camden,  supra; 

vs.     Feamster,     36     W.     Va.     454,  Fry  vs.  Feamster,  supra;  Reger  vs. 

15  S.  E.  Rep.  253;  Reger  vs.  O'Neal,  supra;  Smith  vs.  Yoke,  su- 
O'Neal,  33  W.  Va.  159,  10  S.  ,E.  pra;  Handy  vs.  Scott,  26  W.  Va. 
Rep.  375;  Smith  vs.  Yoke,  27  W.  710;  Boyd  vs.  Gunnison,  14  W.  Va. 
Va.  642;  Cann  vs.  Cann,  45  W.  1;  Graham  vs.  Graham,  21  W.  Va. 
Va.  563,  31  S.  E.  Rep.  923;  Carter  698;  Cann  vs.  Cann,  supra;  Carter 
vs.  Gill,  47  W.  Va.  504,  35  S.  E.  vs.  Gill,  supra;  Holt  vs.  Taylor,  su- 
Eep.  828;  Holt  vs.  Taylor,  43  W.  pra;  MeGuire  vs.  Wright,  supra. 
Va.  153,  27  S.  E.  Rep.  320;  Stewart  iss  Hartman  vs.  Evans,  38  W.  Va. 
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force  where  the  findings  of  the  commissioner  have  been  ap- 
proved and  sustained  by  the  inferior  court/""  And  this  prin- 
ciple operates  in  the  Appellate  Court,  for  the  reason  that  the 
bill  cannot  be  taken  as  true  as  to  them  and  because  they  have 
reserved  rights  by  statutory  enactment  until  after  they  have  ar- 
rived at  the  age  of  majority.'"'  But  vtrhen  the  findings  of  the 
comraissioner  are  disaffirmed  and  overruled  by  the  Circuit  Court, 
the  Appellate  Court  must  determine  for  itself,  from  the  facts 
and  circumstances  disclosed  by  the  record,  whether  it  will  sus- 
tain the  conclusion  of  the  commissioner  or  that  of  the  Circuit 
Court."' 

§651.     The  effect  of  the  finding  of  a  commissioner  as  to  a  matter 
of  fact  upon  a  conflict  of  evidence  further  considered. 

The  reason  upon  which  the  rule  as  stated  in  the  next  preced- 
ing section  is  founded,  is  that  the  commissioner  in  taking  oral 
testimony  is  confronted  with  the  witnesses,  and,  therefore, 
sees  their  deportment,  their  manner  of  testifying,  and  observes 
their  capacity  for  recalling  and  accurately  detailing  past  oc- 
currences, while  the  court  is  denied  this  opportunity  of  ap- 
plying these  obvious  tests  of  accuracy  and  fidelity,  and  must, 

669,   18   S.   E.   Rep.   810;    Cann  vs.  report  was  based,  and  made  part  of 

Cann,  supra;  Carter  vs.  Gill,  supra.  the  record,  this  court  will  look  into 

166  Fry  vs.  Feamster,  supra;  Re-  said    evidence,    and^    if    satisfied    it 

ger    vs.    O'Neal,    supra;    Cann    vs.  was  insufficient  to  sustain  the  find- 

Cann,  supra;  Handy  vs.  Scott,  su-  ings    of    the    commissioner,    and   it 

pra;  Carter  vs.  Gill,  supra;  Holt  vs.  appears  that  other  testimony  might 

Taylor,  supra;  Stewart  vs.  Stewart,  have  been  adduced  before  the  com- 

supra;     Moore     vs.     Ligon,     supra;  missioner    upon    the   questions    sub- 

Broderick  vs.  Broderick,  28  W.  Va.  mitted,  will  reverse  the  decree  con- 

378.  firming  said  report  with  directions 

"  Where   a    master    commissioner  to  recommit  the  account  to  a  com- 

is  required  to  state  and   report   an  missioner     in     order     that     further 

account,  and  returns  his  report,  to  testimony   may   be   taken,    and   the 

which   exceptions   are   filed   on   the  findings    therein     corrected."     Holt 

ground    that   the   findings   are   not  vs.  Taylor,  supra. 

supported    by   the    evidence,    which  i67  Cann  vs.  Cann,  supra. 

exceptions   are   overrruled^    and   an  iss  Hyre  vs.  Lambert.  45  W.  Va. 

appeal  is  taken  to  this  court,  and  715,  31   S.  E.   Rep.   927;   Roots  vs. 

the  testimony  taken  before  the  com-  Kilbreth,    32   W.   Va.   585,   9   S.   E. 

missioner,   together  with  the  docu-  Rep.  927;  Holt  vs.  Taylor,  supra. 
mentary   evidence   upon   which    said 
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perforce  of  the  situation,  adopt  the  conclusions  of  the  com- 
missioner upon  a  conflict  of  evidence,  unless  in  a  case  of 
palpable  error  or  mistake.  ^°'' 

It  was  long  the  rule  in  Virginia""  as  shown  by  numerous 
decisions,  that  the  report  of  a  commissioner  based  upon  a  con- 
flict in  the  evidence  would  be  conflrmed  by  the  court,  unless  it 
was  made  to  appear  that  he  had  committed  palpable  error  or 
mistake  in  reaching  his  conclusions.^'^  And  upon  a  confirma- 
tion of  the  report  in  such  a  case,  the  same  rule  obtained  in  the 
Appellate  Court.  ^'^  Following  the  reason  for  the  rule  as  given 
in  Bowers  v.  Bowers  the  court  of  Virginia  felt  constrained  from 
a  sheer  sense  of  necessity  of  adopting  the  commissioner's  report 
upon  matters  of  fact  deduced  from  a  conflict  of  oral  testi- 
mony.^'^  This  is  the  rule  which  generally  obtains  in  courts  of 
equity,^'*  and  because  of  its  uniformity  and  great  practicability, 
and  the  one  in  a  large  majority  of  cases  which  is  most  likely  to 
promote  the  ends  of  justice,  it  ought  not  to  be  changed,  and  is 
the  rule  which  will  probably  continue  to  obtain  generally  in 
courts  of  equity  in  those  jurisdictions  where  the  aid  of  a 
commissioner  is  invoked  in  the  ascertainment  of  matters  of 
fact.  But  if  the  commissioner  reports  a  fact  improperly,  where 
there  is  no  conflict  in  the  evidence,  or  where  there  is  no  com- 
petent evidence  to  support  it,  the  court  will  disregard  his  find- 
ing, and  enter  a  decree  in  accordance  with  the  pleadings  and 
proper  proofs  in  the  cause.^'^ 

The  rule  as  to  the  effect  of  the  findings  of  a  commissioner 

169  Bowers  vs.  Bowers,  29  Gratt.  i72  Magarity  vs.  Shipman,  supra; 
697,  citing  Izard  vs.  Bodine,  1  Stock.  Magarity  vs.  Moore,  90  Va.  563,  19 
Ch.'  R.  310,  362.  S.  E.  Rep.  260. 

170  Since  the  decision  of  Bowers  I's  Stuart  vs.  Hendricks,  80  Va. 
Ta.  Bowers,  supra.  601. 

171  Porter  vs.  Young,  85  Va.  49,  6  i"  2  Daniell  Ch.  PI.  and  Pr.  (6tli 
S.  E.  Rep.  803;  Stimpson  vs.  Bishop,  Am.  ed.)  1298-1300,  and  the  great 
82  Va.  190;  Magarity  vs.  Shipman,  array  of  cases,  cited  in  the  notes; 
82  Va.  784;  Bowden  vs.  Parish,  86  Adams'  Eq.  (8th  ed.)  385,  386, 
Va.   67,  9   S.  E.  Rep.  616,   19  Am.  note  4. 

St.  Rep.  873 ;  Douglass  vs.  Spoor,  89  its  Armentrout  vs.  Shaffer,  89  Va. 

Va.    729,   15   S.  E.  Rep.  550;   Hay-  569,  16  S.  E.  Rep.  726;   Porter  vs. 

mond  vs.  Camden,  48  W.  Va.  463,  Christian,  88  Va.  730,  14  S.  E.  Rep. 

37  S.  E.  Rep.  642.  183. 
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upon  a  conflict  of  evidence,  as  just  stated  in  this  section  as  hav- 
ing for  some  time  obtained  in  Virginia  has  recently  been  ex- 
plained and  qualified  in  a  well  considered  case  ""  decided  in 
that  State,  and  the  principle  laid  down  that  "  the  report  of  a 
commissioner  is  always  subject  to  review  by  the  court,  and  only 
to  be  accepted  as  conclusive,  when  the  testimony,  though  con- 
flicting, is  evenly  balanced,  and  the  report  is  supported  by 
the  testimony  of  competent  and  unimpeached  witnesses." 

§652.     The  report  when  it  contains  alternative  statements. 

If  a  commissioner  in  taking  an  accoimt  has  a  doubt  as  to  the 
allowance  of  disputed  items  to  be  by  him  reported  on,  he  may  di- 
rect the  court's  attention  to  the  matter  by  alternative  statements 
leading  to  different  results,  and  thus  leave  the  court  to  draw  its 
own  conclusions  as  to  which  statement  shall  be  confirmed.  ^^^ 

§653.     When  the  report  of  a  commissioner  will  be  recommitted. 

It  may  be  laid  down  as  a  general  rule  that  where  equity  and 
justice  between  all  parties  interested  in  the  subject  matter  of 
the  suit,  so  that  the  rights  of  all  may  be  ascertained  and  ad- 
judicated, require  it,  the  court  will  recommit  the  report  to  the 
same  or  another  commissioner,  with  proper  instructions,  that  a 
complete  and  proper  final  decree  may  be  entered  in  the  cause.^^* 
Thus,  where  a  reference  directs  the  commissioner  to  report 
upon  a  matter,  and  he  does  not  do  so,  the  court  will  recommit 
the  report  without  exceptions.  ^^^     So,  in  a  suit  to  enforce  a 

176  Shipman  vs.  Fletcher,  91  Va.  Gapen  vs.  Gapen,  41  W.  Va.  422,  23 
473,  22  S.  E.  Eep.  458.  S.   E.  Rep.   579;   Jones  vs.  Byrnes, 

177  Campbell  vs.  White,  14  W.  94  Va.  751,  27  S.  E.  Rep.  591; 
Va.  122;  Barbour  vs.  Tompkins,  31  Campbell  vs.  Winston,  2  H.  &  M. 
W.  Va.  410,  7  S.  E.  Rep.  1.  10;  Williams  vs.  Donaghe,  1  Rand. 

iTsTavenner   vs.   Barrett,    21    W.  300. 

Va.  656,  684;   Carper  vs.  Hawkins,  I'oKing  vs.  Burdett,   44  W.  Va. 

8  W.  Va.  291;   B.  &  0.  R.  Co.  vs.  561,  29  S.  E.  Rep.  1010;  Childs  vs. 

Vanderwerker,  44  W.  Va.  229,  28  S.  Hurd,   32  W.  Va.  68,  9  S.  E.  Rep. 

E.  Rep.  829;   King  vs.  Burdett,  44  362;   Shipman  vs.  Fletcher,  83  Va. 

W.   Va.    561,   29   S.   E.   Rep.    1010;  349,  2  S.   E.  Rep.  198;   Schultz  vs. 

Holt  vs.  Holt,  46  W.  Va.  397,  35  S.  Hansbrough,    33    Gratt.    567 ;    Hyre 

E.   Rep.    19;    Yatea   vs.   Stuart,   39  vs.  Lambert,  37  W.  Va.  26,  16  S.  E. 

W.   Va.    124,    19    S.    E.    Rep.    423;  -Rep.  447. 
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judgment  lien,  the  defendants  alleging  that  they  had  acquired 
title  to  the  property-  subject  to  the  judgment  and  that  they 
had  paid  a  prior  lien  and  caused  it  to  be  canceled,  asking  to  be 
subrogated  to  the  rights  of  the  former  owner  thereof,  and  the 
report  of  the  commissioner  failing  to  mention  such  prior  lien, 
the  report  should  be  recommitted,  to  make  inquiry  concerning 
the  facts  alleged  by  defendants.^*"  On  a  motion  to  recommit 
the  report  of  a  commissioner  in  chancery,  if  the  previous  neg- 
lect, or  contumacy,  of  the  party  render  it  proper  to  overrule  his 
motion,  so  far  as  it  goes  to  open  the  accounts  anew;  he  may, 
nevertheless,  be  permitted  to  show  himself  entitled  to  credits 
not  considered  by  the  commissioner,  if  it  appear  probable  from 
the  evidence,  in  support  of  the  motion,  that  he  is  entitled  to 
such  credits/''^ 

So  when  a  commissioner  to  whom  a  cause  is  referred  to 
settle  large  and  intricate  accounts,  containing  many  contested 
items,  returns  only  an  aggregation  of  items  in  accordance 
with  his  conclusions,  the  report,  when  excepted  to  on  that 
ground,  will  be  recommitted  to  the  commissioner,  that  a  prop- 
erly itemized  statement  of  such  accounts  may  be  made/^^     And 

ISO  Jones  vs.  Byrnes,  supra.  stated,   will   be   recommitted.     Wil- 

181  Snickers  vs.  Dorsey,  2  Munf.  liamson  vs.  Childers,  4  H.  &  M.  449. 
505;    Grantham   vs.   Lueas^    24    W.  When,  upon  exception  to  a  eom- 

Va.  233.  missioner's  report,  he  certifies  all  the 

A  commissioner  must  not  go  be-  evidence  upon  which  the  report  is 
yond  the  matter  referred  to  him,  based,  and  his  report  is  confirmed 
and  if  he  does  so  his  report  so  far  by  the  lower  court  and  the  evidence 
as  refers  to  that  matter  is  a  nullity.  upon  which  it  is  based  made  a  part 
It  has  been  decided  that  in  such  a  of  the  record,  the  Appellate  Court, 
case  the  proper  course  is  not  to  ex-  if  satisfied  that  the  evidence  is  in- 
cept to  the  Master's  report,  but,  be-  sufficient  to  sustain  the  findings  of 
fore  it  is  confirmed,  to  apply  to  the  the  commissioner,  will  reverse  the 
court  that  it  may  be  referred  back  decree  confirming  said  report  with 
to  the  commissioner  to  review  his  directions  to  recommit  the  account 
report,  but  that,  if  no  such  appli-  in  order  that  further  testimony  may 
cation  is  made,  and  the  report  be  taken.  Holt  vs.  Taylor,  43  W. 
should  be  confirmed,  the  court  will  Va.  153,  27  S.  E.  Rep.  320;  Williams 
pay  no  attention  to  it,  except  so  vs.  Clark,  93  Va.  690,  25  S.  E.  Rep. 
far  as  it  is  warranted  by  the  decree.  1013. 

Ware    vs.     Starkey.     80    Va.     191 ;  isa  Dewing  vs.  Hutton,  40  W.  Va. 

White  vs.  Drew,  f)  W.  Va.  695.  521,   21    S.   E.   Rep.   780.     See   also 

A  report  made  while  a  cause  stood  Gapen  vs.  Gapen,  41  W.  Va.  422,  23 

dismissed,   and  before  it  was  rein-  S.  E.  Rep.  579. 
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if  the  findings  of  a  commissioner  as  reported  by  him  are  not 
satisfactory  to  the  court,  it  is  error  for  the  court  at  the  hear- 
ing of  the  cause  to  remodel  and  restate  the  whole  account 
stated  in  the  report  of  the  commissioner,  without  reference  to 
the  account  reported  by  the  commissioner,  and  in  such  a  case 
the  report  should  be  reeommitted  with  instructions  to  the  com- 
missioner based  on  such  principles  as  in  the  opinion  of  the 
court  will  relieve  the  report  of  error.^*'*  So  it  is  improper  and 
erroneous  for  the  Circuit  Court,  after  confirming  a  commis- 
sioner's report  without  exceptions  thereto,  to  change  the  priori- 
ties of  the  liens  as  ascertained  and  determined  by  such  report, 
no  error  of  law  appearing  on  the  face  thereof.^** 

§654.     When  the  report  of  a  commissioner  may  be  recommitted 
further  considered. 

It  is  stated  upon  good  authority  that  "  the   recommitment 
must  usually  be  in  order  to  examine  into  some  point  put  in 


183  Poling  vs.  Huffman^  48  W.  Va. 
639,  37  S.  B.  Rep.  526. 

184  First  National  Bank  vs. 
Simms,  49  W.  Va.  442,  38  S.  E.  Rep. 
525. 

The  following  cases  are  appended 
.IS  illustrations  of  the  practice  of 
the  recommital  of  a  commission- 
er's report: 

Where  the  commissioner  to  whom 
the  taking  of  accounts  has  been  re- 
ferred has  lost  part  of  the  evidence 
on  which  his  report  is  founded,  the 
case  should  be  recommitted  to  him. 
Williams  vs.  Clark,  93  Va.  690,  25 
S.  E.  Rep.  1013. 

In  proceedings  before  a  commis- 
sioner to  take  an  account  of  liens 
upon  property  described  in  a  bill 
seeking  to  subject  such  property  to 
plaintiff's  judgment,  defendants, 
who  acquired  title  to  the  property 
subject  to  the  judgment,  allep:ed 
by  answer  that  they  had  paid  and 
caused  to  be  cancelled  a  prior  lien. 


and  asked  to  be  subrogated  to  the 
rights  of  the  former  owner  thereof. 
Beld,  that  the  commissioner's  re- 
port, failing  to  mention  such  prior 
lien,  should  be  recommitted,  to  make 
inquiry  concerning  the  facts  alleged 
by  defendants.  Jones  vs.  Byrne,  94 
Va.  751,  27  S.  E.  Rep.  591. 

When  the  principal  defendant  in 
a  chancery  cause  dies,  and  the  same 
is  revived  against  his  administra- 
tor, heirs,  sureties,  creditors, 
grantees  and  donees,  and  converted 
into  a  general  creditors'  bill  for  the 
purpose  of  settling  the  estate  of 
such  decedent,  an  unconfirmed  com- 
missioner's report  to  which  numer- 
ous exceptions  have  been  filed,  can- 
not be  confirmed  against  the  objec- 
tion of  any  of  such  new  and  inter- 
ested parties  to  the  suit,  but  the 
same  should  be  recommitted  anew 
without  regard  to  such  unconfirmed 
report.  Holt  vs.  Holt,  46  W.  Va. 
397,  35  S.  E.  Rep.  19. 
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issue  by  the  pleadings,  but  when  the  evidence  taken  upon  the 
first  reference  discloses  an  immoral  transaction  as  the  probable 
basis  of  the  cause,  the  report  may  be  recommitted  in  order  to 
ascertain  definitely  whether  there  was  really  just  ground  for 
the  charge.  An  order  of  recommitment  must  generally  be 
made  before  the  report  is  confirmed,  but  even  after  that  is  done 
it  has  sometimes  been  permitted  when  the  justice  of  the  case 
required  it;  but  such  instances  are  confined  to  cases  of  fraud, 
surprise,  and  mistake,  unless,  of  course,  the  decree  of  recom- 
mitment is  entered  during  the  same  term  at  which  the  report 
was  confirmed,  for  then  the  matter  still  being  in  the  breast 
of  the  court  the  decree  of  confirmation  may  be  set  aside  for  any 
cause  deemed  just  by  the  court."  ^^°  When  a  report  has  been 
recommitted  to  a  commissioner  and  again  returned  to  the 
court,  exceptions  filed  to  the  former  report  will  not  be  open 
for  consideration,  unless  again  made  to  the  report  returned  up- 
on the   recommitment.^*" 

§655.     The  effect  of  an  order  of  reference  in  a  creditors'  suit. 

When  an  order  of  reference  is  made  in  one  creditors'  suit 
committing  the  cause  to  a  commissioner,  to  report  upon  the 
liens  and  their  priorities,  such  order  operates  a  suspension  of 
all  other  suits  pending  for  the  administration  of  the  debtor's 
assets,^*'  and  such  order  may  be  entered  in  the  cause  first 
ready  for  a  hearing,  though  it  be  not  the  first  suit  instituted,^*' 
and  if  several  suits  are  pending  brought  by  different  creditors 
to  enforce  their  respective  liens,  the  court  will  order  the  pro- 
ceedings in  all  but  one  of  such  suits  to  be  stayed,  and  will 
require  the  several  parties  to  come  in  under  the  decree  in  the 

185  2  Bart.  Ch.  Pr.    (2d  ed.)    706,  Va.   657;   Paxton  vs.   Rich,   85  Va. 
707.  378,   7  S.  E.  Rep.   531,   1   L.  P.  A. 

186  Hooper  vs.  Hooper,  29  W.  Va.  639 ;  Stephenson  vs.  Tavenners,  9 
276,  1  Sr  E.  Rep.  280 ;  Findley  vs.  Gratt.  398 ;  Laidley  vs.  Kline,  23  W. 
Findley,  42  W.  Va.  372,  26  S.  E.  Va.  565;  Beverly  vs.  Rhodes,  86 
Rep.  433;  Kee  vs.  Kee,  2  Gratt.  116;  Va.  415,  10  S.  E.  Rep.  572. 
Morrison  vs.  Householder,  79  Va.  iss  Bilmeyer  vs.  Sherman,  supra; 
632;  Bank  vs.  Shirley,  26  W.  Va.  Stephenson  vs.  Tavenners,  supra; 
563;  Carskadon  vs.  Minke,  Id.  729.  Laidley  vs.  Kline,  supra. 

187  Bilmeyer  vs.  Sherman,  23  W. 
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one  suit,  so  that  only  one  account  of  the  estate  may  be  neces- 
sary."" And  if,  with  knowledge  that  a  creditors'  suit  is 
pending  and  a  decree  of  reference  made  therein,  another  cred- 
itor brings  a  separate  suit  of  his  own,  he  will  be  required  to 
pay  the  costs  of  such  separate  suit,^""  or  the  pendency  of  the 
first  suit  will  be  pleaded  in  bar  and  dismissal  of  the  second 
suit.'"^  "  But  the  pendency  of  an  action  by  a  creditor  to  have 
the  estate  of  a  deceased  partner  administered  for  the  benefit  of 
separate  creditors,  and  in  which  a  decree  for  an  account  has 
not  been  rendered,  will  not  bar  an  action  to  administer  the 
partnership  property  for  the  benefit  of  the  partnership  cred- 
itors; and  while  it  is  sought  to  enforce  a  vendor's  lien,  a  sep- 
arate suit  may  be  brought  for  that  purpose,  where  the  holder 
thereof  is  not  a  party  to  the  creditors'  bill."  ^^'' 

An  order  of  reference  does  not  preclude  the  prosecution  of  an 
action  at  law  already  brought,  so  as  to  obtain  a  judgment  there- 
in, which  will  entitle  its  holder  to  share  in  the  benefits  of  a 
decree  entered  in  the  creditors'  suit.^°^ 

189  Stephenaon  vs.   Tavenners,  su-  i^i  Foley  vs.  Ruley,  43  W.  Va.  513, 

pra.  27  S.  E.  Rep.  268. 

imidem;     Kent     vs.     Cloud,     30  i<>2  Hogg's  Eq.  Princ.  607. 

Gratt.  550;  Saunders  vs.  Griggs,  81  ii>3  Paxton  vs.  Rich,   supra.     But 

Va.  506.  see   Rhodes    vs.    Arnsineh,    88    Md. 

345. 
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CHAPTER  XXVIII. 

ISSUES  OUT   OF  CHANCERY. 

As  to  the  right  of  a  trial  by  jury  in  equity. 

When  trial  by  jury  matter  of  right  in  a  court  of  equity. 

The  directing  of  an  issue  out  of  chancery  upon  a  conflict  in 
the  evidence. 

The  directing  of  an  issue  out  of  chancery  discretionary  with 
the   court. 

When  the  court  should  direct  an  issue  out  of  chancery. 

When  an  issue  out  of  chancery  should  not  be  directed. 

When  court  may  either  refer  the  cause  to  a  commissioner  or 
direct  an  issue  to  be  tried  by  a  jury. 

When  the  court  may  disregard  the  verdict  of  the  jury,  and 
enter  a  decree  contrariant  thereto: 

The  issue  of  devisavit  vel  non. 

In  what  court  the  issue  may  be  tried. 

As  to  the  trial  of  the  issue  before  the  jury. 

Setting  aside  the  verdict  rendered  upon  an  issue  out  of  chan- 
cery. 

§656.     As  to  the  right  of  a  trial  by  jury  in  equity. 

In  the  absence  of  an  organic  law  or  a  statute  so  providing,  a 
trial  by  a  jury  in  a  court  of  equity  is  not  a  matter  of  right,  in 
eases  of  equitable  jurisdiction.^  A  court  of  equity  may  try  and 
determine  without  a  jury  any  matter  of  which  it  has  equitable 
cog-nizance  either  as  the  real  subject  in  controversy  or  as  an  in- 
cident to  the  main  object  of  the  suit.^  Thus  it  may  determine  a 
mere  legal  right,  as  the  question  of  title  in  a  partition  suit.^ 

1  Broderick  vs.  Broderiek,  28  W.  such  nature  as  to  give  right  to  trial 
Va.  378;  Cecil  vs.  Clark,  44  W.  Va.  by  jury  under  the  Constitution,  the 
659,  30  S.  E.  Rep.  216;  2  Daniell  Legislature  cannot  give  equity  juris- 
Ch.  PI.  and  Pr.  (6th  Am.  ed.)  1071,  diction  over  them,  and  deprive  the 
1072,  note  2,  citing  a  long  array  of  party  of  trial  by  jury  against  his 
cases.  See  also  Robinson  vs.  Allen,  protest.  Davis  vs.  Settle,  43  W.  Va. 
85  Va.  721.  8  S.  E.  Rep.  835.  17,  26  S.  E.  Rep.  557;  Grafton  &  G. 

2  Cecil  vs.  Clark,  supra.  R.  Co.  vs.  Davisson,  45  W.  Va.  12, 
srdem.                                                   29  S.  E.  Rep.  1028. 

In  West  Virginia  in  matters  of 
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§657.    When  trial  by  jury  matter  of  right  in  a  couri;  of  equity. 

In  the  Virginias  in  a  suit  brought  to  establish  a  will,  or  to 
contest  its  validity,  a  trial  by  jury,  if  demanded  by  any  party 
interested,  is  a  matter  of  right/  And  in  cases  of  eminent  do- 
main, when  a  case  arises  in  which  it  is  sought  to  take  private 
property  for  public  use,  where,  for  any  proper  cause  equity 
obtains  jurisdiction,  a  reference  to  a  commissioner  or  a  trial 
by  jury  to  assess  the  damages  will  be  awarded,  if  either  of  the 
parties  to  the  suit  require  it.*"  So,  a  plea  in  abatement  of  an 
attachment,  should  be  tried  by  a  jury  as  matter  of  right,  when 
demanded  by  either  of  the  parties  to  the  suit.*  So,  upon  an 
injunction  to  a  judgment  at  law,  and  for  a  retrial,  an  issue  or 
issues  should  be  directed  as  the  nature  of  the  case  may  require, 
so  as  to  render  a  proper  decree  with  reference  to  the  injunction 
issiied  against  the  judgment.' 

§658.     The  directing  of  an  issue  out  of  chancery  upon  a  conflict 
in  the  evidence. 

The  object  of  an  issue  out  of  chancery,  when  not  directed  as 
a  matter  of  course,  is  to  satisfy  the  conscience  of  the  Chancel- 
lor.^ Therefore,  a  court  of  equity  is  not  boxmd  to  direct  an 
issue  on  the  mere  ground  that  the  evidence  is  contradictory,  but 
it  may  judge  of  the  weight  of  the  evidence,  and,  if  its  con- 
science is  satisfied,  may  decide  the  case  without  the  aid  of  a 

jury.' 

§659.     The  directing  of  an  issue  out  of  chancery  discretionary 
with  the  court. 

While  a  court  of  equity  has  the  right  to  order,  in  a  proper 
case,  one  or  more  issues,  or  any  material  fact  in  issue,  to  be 

*Code  (W.  Va.),  Ch.  77,  sec.  30;  7  Grafton  &  G.  E.  Co.  vs.  Davis- 
Code  (Va.),  1887,  sec.  2542.  son,  45  W.  Va.   12,  29  S.  E.  Rep. 

6  Mason      vs.      Harper's      Ferry  1028,  72  Am.  St.  Eep.  799.  , 

Bridge  Co.,  17  W.  Va.  396.     See  also  s  Pleasants  vs.  Eoss,  1  Wash.  197; 

Forsyth  vs.  City  of  Wheeling,  19  W.  Nease  vs.  Capehart,  15  W.  Va.  299; 

Va.    318;    Ohio    River    R.    Co.    vs.  Crebs  vs.  Jones,  79  Va.  381. 

Ward,  35  W.  Va.  481,  14  S.  E.  Rep.  9  Hord  vs.  Colbert,  28  Gratt.  49; 

142.  Arnold  vs.  Arnold,  11  W.  Va.  449; 

« Hogg's    Eq.    Princ,    sec.   43,    p.  Setzer  vs.  Setzer,  19  W.  Va.  at  p. 

76 ;  Anderson  vs.  Johnson,  32  Gratt.  289 ;    Robinson    vs.    Allen,    supra; 

558.  Crebs  vs.  Jones,  supra. 


ISSUES    OUT    OF    CHANCEET.  759 

tried  by  a  jury,^°  the  matter  is  discretionary  with  the  court/^ 
It  is  not,  however,  a  mere  arbitrary  discretion,  but  a  sound  dis- 
cretion to  be  exercised  upon  the  principles  of  reason  and  justice, 
and  one  which  may  be  reviewed  upon  appeal,  and  the  Appellate 
•  Court  will  determine  for  itself  whether  in  any  case  such  discre- 
tion has  been  properly  exercised.  ^^  But  an  appeal  will  not  lie 
to  an  order  or  decree  directing  an  issue,  unless  such  order  or 
decree  directly  or  impliedly  involves  a  settlement  of  the  prin- 
ciples of  the  cause/"  It  is  usual,  and  in  most  cases  necessary, 
as  directing  an  issue  is  often  an  interlocutory  decree,  to  await 
the  final  result  of  the  cause  wherein  the  issue  has  been  directed 
or  refused,  before  an  appeal  is  taken  upon  which  the  action  of 
the  court  in  awarding  an  issue  may  be  reviewed.^* 

§660.    When  the  court  should  direct  an  issue  out  of  chancery. 

Where  there  is  such  a  conflict  in  the  evidence  that  it  is  so 
nearly  balanced,  as  to  make  it  doubtful  upon  which  side  the 
testimony  preponderates,^^  or  where  there  is  such  a  conflict  in 
the  evidence  as  to  the  existence  of  any  material  fact,  upon  the 
existence  or  non-existence  of  which  the  validity  or  correctness 

10  Miller  vs.  Wills,  95  Va.  350,  i*  Miller  vs.  Wills,  supra;  Jarrett 
28  S.  E.  Rep.  337;  Mahnke  vs.  vs.  Jarrett,  supra;  Anderson  vs. 
Neale,  23  W.  Va.  57.  Cranmer,  11  W.  Va.  562;  Setzer  vs. 

11  Miller  vs.  Wills,  supra;  Wise  Beale,  19  W.  Va.  274;  Tompkins  vs. 
vs.  Lamb,  9  Gratt.  294;  Fishburne  Stephens,  10  W.  Va.  156;  Mahnke 
vs.  Furgeson,  84  Va.  87,  4  S.  E.  Eep.  vs.  Neale,  supra. 

575 ;    Robinson    vs.    Allen,    85    Va.  is  Anderson  vs.   Cranmer,   supra ; 

721,   8  S.   E.  Rep.  835;   Rohrer  vs.  Jarrett   vs.   Jarrett,    supra;    Setzer 

Travers,  11  W.  Va.  146;  Jarrett  vs.  vs.     Beale,     supra;     Williams     vs. 

Jarrett,  Id.,  584.  Blake,  76  Va.  254. 

12  Miller  vs.  Wills,  supra;  Reed  Where  in  an  equity  case,  in  order 
vs.  Cline,  9  Gratt.  136;  Wise  vs.  to  ascertain  whether  there  was  a 
Lamb,  Id.,  294;  Fishburne  vs.  Fur-  deficiency  in  the  amount  of  land 
geson,  supra;  Setzer  vs.  Beale,  19  conveyed,  it  became  necessary  to 
W.  Va.  289;  Carter  vs.  Carter,  82  establish  boundary  lines,  and  the 
Va.  624;  Jarrett  vs.  Jarrett,  supra;  evidence  was  conflicting  iri  regard 
Mahnke  vs.  Neale,  supra;  Alexander  thereto,  it  was  proper  for  the  court 
vs.  Davis,  42  W.  Va.  465,  26  S.  E.  to  call  a  jury  to  its  aid.  Hull  vs. 
Eep.  291.  Watts,   95   Va.    10,   27   S.   E.   Rep. 

13  Carter  vs.  Carter,  supra;  Bev-  829. 
erly  vs.  Walden,  20  Gratt.  147 ;  Reed 

vs.  Cline,  supra. 
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of  the  decree  depends/"  an  issue  out  of  chancery  ought  to  be 
directed.^'  There  is  such  a  conflict  as  will  justify  an  issue 
whenever  the  Appellate  Court  on  an  appeal  is  so  divided  in 
opinion  as  to  the  weight  of  evidence  that  some  of  the  Judges 
think  that  an  issue  ought  not  to  have  been  directed,  because  thS 
evidence  clearly  establishes  one  state  of  facts,  while  others  of  the 
Judges  think  that  the  evidence  establishes  an  opposite  state  of 
facts.  ^*  The  question  whether  or  not  an  issue  ought  to  be  di- 
rected must  be  determined  by  the  proofs  in  the  cause  at  the  time 


16  Mahnke  va.  Neale,  supra;  Pow- 
ell vs.  Batson,  4  W.  Va.  610;  Mc- 
CuUy  vs.  McCully,  78  Va.  159;  Wil- 
liams vs.  Blake,  supra. 

In  the  case  last  cited.  Staples,  J., 
in  the  course  of  his  opinion,  speak- 
ing for  the  whole  court,  says :  "  The 
principles  which  govern  the  courts 
in  directing  issues  are  well  under- 
stood. The  difficulty  is  in  determin- 
ing their  application  to  particular 
eases.  As  was  said  by  this  court 
in  Herd's  Adm'r  vs.  Calvert  et  ah., 
27  Gratt.  49,  60,  an  issue  will  not  be 
directed  in  every  ease  because  the 
evidence  happens  to  be  conflicting; 
for  if  the  court  is  fully  satisfied  as 
to  the  evidence,  it  will  not  send 
the  case  to  a  trial  at  law;  but,  as  a 
general  rule,  where  the  credit  and 
accuracy  of  the  witnesses  are  im- 
peached, or  where  the  evidence  is 
clashing  and  conflicting,  rendering 
it  necessary  to  weigh  the  character 
and  credibility  of  the  witnesses,  or 
where  the  evidence  is  so  equally  bal- 
anced on  both  sides  that  it  becomes 
doubtful  which  scale  preponderates, 
an  issue  ought  properly  to  be  di- 
rected. Ware  vs.  Lamb,  9  Gratt. 
page  — ,  where  the  whole  question 
is  fully  discussed.  In  2  Story's  E. 
J.,  see.  1479,  the  author,  quoting 
Mr.  Blackstone,  says:  If  any  mat- 
ter of  fact  is  strongly  controv.erted, 
the  court  is  so  sensible  of  the  de- 
ficiency of  trial  by  written  deposi- 


tion, that  it  will  not  bind  the  par- 
ties thereby,  but  will  specially  direct 
the  matter  to  be  -tried  by  jury.  And 
the  same  course  will  be  pursued 
where  the  question  turns  upon  con- 
flicting presumptions  of  fact  from 
which  the  court  is  unable  to  deduce 
any  satisfactory  conclusion.  1  Dan- 
iell,  416." 

17  See  authorities  cited  under  this 
section. 

18  Van  Gilder  vs.  Hoffman,  22  W. 
Va.  1. 

Where  there  is  a  conflict  of  evi- 
dence, and  it  is  so  nearly  balanced 
as  to  make  it  doubtful  on  which 
side  is  the  preponderance,  an  issue 
ought  to  be  directed;  but  when, 
though  there  be  a  conflict,  it  is  not 
of  such  character,  no  issue  should 
be  ordered.  The  conflict  of  evidence 
must  be  regarded  as  of  this  character 
and  as  justifying  the  direction  of  an 
issue  by  the  Circuit  Court,  when- 
ever on  appeal  the  Appellate  Court 
is  so  divided  in  opinion  as  to  the 
weight  of  the  evidence,  that  one  or 
more  of  the  Judges  thinks  the  issue 
ought  not  to  have  been  ordered, 
because  the  evidence  established 
clearly  a  certain  state  of  facts, 
while  the  other  Judge  or  Judges 
think  the  issue  ought  not  to  have 
been  directed,  because  in  his  or 
their  opinion  the  evidence  estab- 
lishes an  opposite  state  of  facts. 
This  marked  diversity  of  opinion  as 
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the  issue  is  awarded/^  except  that  it  is  now  provided  by  statute 
in  Virgiuia  that  the  court  shall  have  the  discretion  to  direct 
an  issue  before  proof  has  been  taken  by  either  party,  if  it  shall 
be  shown  by  affidavit  or  affidavits  after  reasonable  notice  that  the 
case  will  be  rendered  doubtful  by  the  conflicting  evidence  of  the 
opposing  party.  ^^ 

§661.    When  an  issue  out  of  chancery  should  not  be  directed. 

There  should  be  no  issue  directed  upon  various  and  conflict- 
ing evidence,  unless  it  creates  such  an  even  balance  therein,  as 
to  render  it  uncertain  or  reasonably  doubtful  on  which  side  the 
preponderance  thereof  lies,  and  it  be  such,  nevertheless,  as 
ought  to  satisfy  the  conscience  of  the  Chancellor  of  the  truth  of 
the  case.^^  ISTor  will  an  issue  be  directed  to  enable  the  party  to 
obtain  additional  evidence  to  enable  him  to  make  out  his  case,^^ 
nor  until  the  plaintiff  has  thrown  the  burden  of  proof  upon  the 
defendant,^^  and  the  case  rendered  doubtful  by  the  conflicting 


'to  the  weight  of  the  evidence  is 
itself  sufficient  to  show  that  it  is 
doubtful  on  which  side  is  the  pre- 
ponderance. In  such  case  therefore 
the  order  of  the  Circuit  Court  di- 
recting the  issue  cannot  be  reversed 
but  must  be  affirmed.  Pickens  vs. 
McCoy,  24  W.  Va.  344. 

19  Mahnke  vs.  Neale,  supra;  Ohio 
Eiver  R.  Co.  vs.  Sehon,  33  W.  Va. 
559,  11  S.  E.  Rep.  18;  Van  Gilder 
vs.  Hoffman,  22  W.  Va.  1 ;  Wise  vs. 
Lamb,  9  Graft.  294;  Kaaker  vs. 
Shields,  supra;  Smith  vs.  Betty,  11 
Graft.  752;  Wise  vs.  Lamb.  9  Graft. 
310. 

20  Pollard's  Supp.  sec.  3381. 
2iEeed  vs.   Cline,   9   Graft.   136; 

Greer  vs.  Greer,  Id.  330;  Samuel 
vs.  Marshall,  3  Leigh  567;  Ander- 
son vs.  Cranmer,  supra;  Jarrett  vs. 
Jarrett,  supra;  Sefzer  vs.  Beale, 
supra;  Smith  vs.  Betty,  11  Graft. 
752;  Keagy  vs.  Trout,  85  Va.  390, 
7  S.  E.  Rep.  329. 

Where  the  testimony  of  plaintiff 


and  defendant  in  an  equity  case  each 
directly  contradicted  the  other  as 
to  what  a,  note  given  by  the  former 
to  the  latter,  was  intended  to  cover, 
and  the  only  other  witness  corrob- 
orated defendant,  it  was  improper 
to  direct  the  issue  to  be  tried  by 
jury.  Jackson  vs.  Pleasonton,  95 
Va.  654,  29  S.  E.  Rep.  680. 

22  Van  Gilder  vs.  Hoffman,  22  W. 
Va.  1;  Jones  vs.  Christian,  86  Va. 
1017,  11  S.  E.  Rep.  984;  Beverley 
vs.  Walden,  20  Graft.  149-154. 

23  Van  Gilder  vs.  Hoffman,  supra; 
Sands  vs.  Beardsley,  32  W.  Va. 
594,  9  S.  E.  Rep.  925;  Smith  vs. 
Betty,  supra. 

Where  there  is  a  direct  conflict  be- 
tween two  witnesses,  the  one  af- 
firming and  the  other  denying  the 
fact  to  be  proved,  no  issue  should 
be  directed;  and  if  one  is  directed, 
upon  which  the  jury  render  an  af- 
firmative verdict,  and  a  decree  is 
made  accordingly,  the  Appellate 
Court   will   reverse   the    decree,   be- 
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evidence  of  the  opposing  parties,  except  as  now  provided  by  stat- 
ute in  Virginia.''*  So,  on  a  question  of  fraud  and  deceit^  in  a 
suit  in  which  the  evidence  preponderates  in  favor  of  the  defend- 
ant, upon  a  denial  of  the  fraud  alleged  in  the  bill,  an  issue 
should  not  be  directed.  ^^ 

The  court,  when  it  has  such  data  before  it  to  enable  it  to  do 
so,  should  decide  matters  of  fact  for  itself,  and  save  the  cost 
and  delay  incident  to  a  protracted  jury  trial,^°  and  where  a  court 
has  exercised  its  discretion  and  proceeded  to  a  determination  of 
the  cause  without  the  aid  of  a  jury,  its  decree  will  not  be  re- 
versed for  an  omission  to  direct  an  issue,  unless  an  issue  was 
asked  and  improperly  refused.^'  And  if  there  be  no  conflict  be- 
tween different  portions  of  the  evidence,  no  ambiguity  or  uncer- 
tainty in  it,  but  a  simple  failure  to  prove  material  facts,  it  is 
improper  to  direct  an  issue.  ^' 

§662.    When  court  may  either  refer  the  cause  to  a  commissioner 
or  direct  an  issue  to  be  tried  by  a  jury. 

It  not  infrequently  occurs  that  a  case  arises  in  which  the 
whole  subject-matter  of  dispute,  as  well  as  all  the  parties  con- 
cause  the  issue  was  improperly  or-  Va.  773;  Smith  vs.  Betty,  supra; 
dered.  See  Jones  vs.  Christian,  Loftus  vs.  Maloney,  89  Va.  ,t76,  T1 
supra;  Keagy  vs.  Trout,  85  Va.  390,  S.  E.  Rep.  749. 
7  S.  E.  Rep.  329,  =«  West  Va.  Building  Co.  vs.  Sau- 

'iAnte,  sec.  660.  eer,   45  W.  Va.  483,  31   S.  E.  Rep. 

Issues  are  not  directed  to  enable  965,  72  Am.  St.  Rep.  822;  Hurley 
a  party  to  geti  additional  evidence,  vs.  Oakley  Land  &  Improvement  Co., 
but  where  there  is  a  serious  conflict  (Va.)  24  S.  E.  Rep.  237. 
in  the  evidence  leaving  the  fact  in  In  this  case  just  cited  it  is  held 
doubt  and  rendering  it  necessary  to  that  on  a  bill  for  the  rescission  of 
weigh  the  character  and  credibility  a  contract  of  purchase  of  real  prop- 
of  the  witnesses;  or  where  there  is  erty  on  the  ground  of  fraud  and  mis- 
such  conflict  of  evidence  that  it  is  so  representation  the  court  will  not 
nearly  balanced,  as  to  make  it  direct  the  issue  to  a  jury,  where 
doubtful  on  which  side  is  the  pre-  the  evidence  clearly  determines  it. 
ponderance,  an  issue  ought  to  be  di-  27  w.  Va.  Bldg.  Co.  vs.  Saucer, 
rected;  but  where,  though  there  be  supra;  McKinsey  vs.  Squires,  32  W. 
a  conflict,  which  is  not  of  such  a  Va.  41,  9  S.  E.  Rep.  55;  Griffiths 
character,  no  issue  ought  to  be  di-  vs.  Blackwater  Boom  &  Lumber  Co., 
rected.  Van  Gilder  vs.  Hoflfman,  22  46  W.  Va.  56,  33  S.  E.  Rep.  125. 
W.  Va.  8.  28  Reed  vs.  Cline,  9  Gratt.  136. 

20  De  Vaughn  vs.  Husted,  27  W. 
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cerned  in  it,  are  before  the  court,  and  that  the  assessment  of 
damages  has  become  necessary,  in  order  to  do  complete  justice 
between  all  parties  and  thus  entirely  end  the  controvensy.  As 
when  a  suit  for  specific  performance  has  been  brought  and  a  de- 
cree granting  the  relief  is  proper,  but  further  relief  by  way  of 
damages  is  essential  to  the  ends  of  justice.^"  In  such  a  case, 
equity  will  not  send  the  parties  to  a  law  forum  to  litigate  their 
rights,  but  will,  in  its  discretion,  refer  the  matter  of  the  assess- 
ment of  damages  to  one  of  its  commissioners,  or  direct  an  issue 
quantum  damnificatus  to  be  tried  at  its  own  bar/"  But  in 
no  case  will  equity  take  jurisdiction,  and  then  assess  dam- 
ages when  the  substantial  matter  in  controyersy  is  a  claim 
sounding  in  damages,  a^d  not  as  a  mere  incident  to  a  contest  of 
which  equity  has  jurisdiction/'^ 

§663.     When  the  court  may  disregard  the  verdict  of  the  jury,  and 
enter  a  decree  contratiant  thereto. 

If  an  issue  has  been  improperly  directed,  upon  which  a  ver- 
dict has  been  rendered,  the  court  upon  the  final  hearing  of  the 
cause,  may  disregard  the  finding  of  the  jury,  and  enter  such  de- 
cree as  to  it  may  seem  right.^^  But  where  an  issue  has  been 
properly  directed,  and  regularly  tried  by  a  jury,  the  verdict 
ought  generally  to  be  treated  by  the  Chancellor  as  conclusive  on 
his  conscience,^'  unless  there  be  good  cause  for  a  different 
course,^*  since  it  is  the  peculiar  province  of  a  jury  to  determine 
questions  of  fact,  and  to  weigh  the  evidence  and  teconcile  the 
conflicts  arising  therein/^     However,  inasmuch  as  the  purpose 

29  Nagle  vs.  Newton,  22  Gratt.  S2  Van  Gilder  vs.  Hoffman,  22  W. 
814;  Campbell  vs.  Rust.  85  Va.  65.3,  Va.  1;  Anderson  vs.  Cranmer,  11  W. 
8  S.  E.  Rep.  at  p.  669 .:  Ayres  vs.  Va.  563 ;  Hull  vs.  Watts,  95  Va.  10, 
Robins,   30  Gratt.    105;   Stearns  vs.  27  S.  E.  Rep.  829. 

Beckham,   31   Gratt.   379.  sa  Miller   vs.   Wills,   95  Va.   350; 

30  Nagle  vs.  Newton,  supra.     See  Pleasants   vs.   Ross,    1    Wash.    156; 
also  Rohrer  vs.  Travers,  11  W.  Va.  Paul  vs.  Paul,  2  H.  &  M.  525;  Nease 
at  pp.   153,  154.  vs.  Capehart,  15  W.  Va.  299;  Mar- 
si  Nitz  vs.  Mullen,  90  Va.  806,  20  shall  vs.  Marshall,   18   W.  Va.  395. 

S.   E.   Rep.   483;    Ewing   vs.   Litch-  64  Miller  vs.   Wills,  supra. 

field,    91    Va.    580,    22    S.    E.   Rep.  36  Miller  vs.  Wills,  supra. 

362. 
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of  an  issue  is  to  inform  the  conscience  of  the  Chancellor,  he  is 
not  necessarily  bound  by  the  verdict,  but  if  not  satisfied  with 
it,  may  s^  it  aside,^*  and  award  a  new  trial,^'  modify  it  in  reach- 
ing a  final  conclusion,^*  or  may  disregard  it  and  decide  the  cause 
without  the  intervention  of  another  jury.'° 

§664.     The  issue  of  devisavit  vel  non. 

In  directing  an  issue  devisavit  vel  non,  the  Chancellor  does 
not  esercise  any  of  the  ordinary  powers  of  a  court  of  equity,  but 
acts  only  in  obedience  to  the  express  mandate  of  the  statute,  the 
purpose  of  the  issue  being  to  ascertain,  by  means  of  a  trial  by 
jury,  whether  or  not  the  will  admitted  to  probate  is,  in  whole  or 
m  part,  the  will  of  the  decedent.  And  when  that  question  has 
been  decided,  the  function  'of  the  suit  is  exhausted,  and  the  ver- 
dict is  binding  upon  the  court,  and  a  decree  must  be  entered 
accordingly,  unless  for  good  cause  shown  the  verdict  be  set  aside, 
either  at  the  trial,  or  subsequently,  on  a  bill  of  review.*" 

§665.    In  what  court  the  issue  may  be  tried. 

In  Virginia,  before  the  common  law  and  chancery  jurisdic- 
tions were  united  in  the  same  Judge,  the  issue  was  directed  to 
and  tried  either  before  the  common  law  Judge,  *^  or  at  the  bar  of 

38  Hull  vs.  Watts,  95  Va.  10,  27  does  not  apply  to   issues   devisavit 

S.  E.  Rep.  829;  Lambert  vs.  Cooper,  vel  non. 

29    Gratt.    61 ;     Miller    vs.     Wills,  38  Hull  vs.  Watts,  supra, 

supra,   Flshburne  vs.  Ferguson,   84  39  Reed  vs.  Axtell,  84  Va.  231,  4 

Va.  87,  4  S.  E.  Rep.  575 ;  Almond  vs.  S.  E.  Rep.  587 ;  Lambert  vs.  Cooper, 

Wilson,  75  Va.  626.  supra;  Miller  vs.  Wills,  supra. 

37  In  West  Viriginia  it  is  now  pro-  *»  Hartman  vs.   Strickler,   82  Va, 

vided  by  statute  that  if  the  verdict  233;  Lambert  vs,  Cooper,  29  Gratt. 

be    set    aside    on    an    issue    out    of  61;      Fitzbugh     vs.     Fitzhugh,     11 

chancery,    there    shall    be    no    new  Gratt.  210;    Connolly  vs.  Connolly, 

trial  thereof,  but  the  court  may  pro-  32  Id.  657 ;  Norvell  vs.  Lessueur,  33 

ceed  to  a  decree  as  if  no  issue  had  Gratt.  229;    Dower   vs.   Church,  21 

been  directed.   Code,  Ch.  131,  sec.  4.  W.  Va.  47 ;  Renick  vs.  Luddington, 

This    statute   evidently    does    not  20  W.  Va.  536;  Kirby  vs.  Kirby,  84 

apply    to   an   issue    which   may   be  Va.  627,  5  S.  E.  Rep.  539. 

awarded  as  matter  of  right,  and  by  -ii  Lovell  vs.  Gold,  25  Gratt.  473  j 

the   terms   of   the   statute   itself   it  Grigsby  vs.  Weavei",  5  Leigh,  197. 
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the  court  of  equity  directing  the  issue.*^  It  is  now  provided 
by  statute  in  the  Virginias  that  any  court,  in  which  a  chancery 
«ause  is  pending,  may  direct  an  issue  to  be  tried  in  such  court,  or 
in  any  other  Circuit  Court. *^  By  virtue  of  this  statute,  and 
€ven  independently  of  it,  the  issue  may  be  tried  either  on  the 
common  law  side  of  the  court,  or  at  the  bar  of  the  equity  court/* 
But  in  Virginia,  it  has  been  repeatedly  decided  that  where  the 
issue  is  directed  for  the  purpose  of  assessing  damages  as  an  inci- 
-dent  to  the  main  object  of  the  suit,  in  order  to  do  complete  jus- 
tice in  the  cause,  the  issue  is  tried  at  the  bar  of  the  Chancery 
dourt.*^  The  issue  of  devisavH  vel  non  may  be  tried  as  well  on 
the  law  side  of  the  court,^"  as  at  tht  bar  of  the  Court  of 
Chancery,*'  though  under  the  statute  and  according  to  the  prac' 
tice,  it  IS  usual  to  try  the  issue  at  the  bar  of  the  latter. 

5666.     As  to  the  trial  of  the  issue  before  the  jury. 

An  examination  of  the  cases  will  show  that  the  trial  of  an 
issue  out  of  chancery  is  conducted  as  any  other  trial  before  a 
jury.  The  party  holding  the  affirmative,  introducing  his  evi- 
■dence  in  chief,  followed  by  that  of  the  defendant,  and  then  in- 
troducing the  testimony  in  rebuttal,  objecting  to  the  introduction 
of  evidence,  excepting  to  the  rulings  of  the  court,  asking  for  in- 
structions and  arguing  the  case  before  the  jury  —  all  in  the 
usual  manner  of  jury  trial.**    Upon  the  trial  of  the  issue  deposi- 

i^Idem.  may  not  as  well  be  tried  on  the  law 

« Code     (Va. ),    1887,    sec.    3381;  side   of   the  court   as    the   chancery 

Code   (W.  Va.),  Ch.  131,  sec.  4.     In  side   and    vice    versa,    as    the    same 

Virginia  the  issue  may  be  tried  in  judge  presides  in  both  tribunals. 

any    other    Circuit    or    Corporation  *6  Coalter  vs.  Bryan,  1  Gratt.  18, 

■  Court.  84. 

■i^Lovell  vs.  Gold,  supra;  Jarrett  47  Dower  vs.  Churchy  21  W.  Va. 
TS.  Jarrett,  11  W.  Va.  629;  Alexan-  23;  Coalter  vs.  Bryan,  supra. 
■der  vs.  Davis,  42  W.  Va.  465,  26  S.  48  Mason  vs.  Harper's  Ferry 
E.  Kep.  465.  Bridge  Co.,  20  W.  Va.  223;  Pleas- 
es Nagle  vs.  Newton,  22  Gratt.  ants  vs.  Ross,  1  Wash.  223;  Nease 
«14;  Campbell  vs.  Eust,  85  Va.  666,  vs.  Capehart,  15  W.  Va.  299;  Lam- 
8  S.  E.  Eep.  664;  Brockenbrough  vs.  bert  vs.  Cooper,  20  Gratt.  61;  Ogle 
Spindle,  17  Gratt.  21.  vs.  Adams,  12  W.  Va.  213;  Henry 
We  do  not  see  any  substantial  vs.  Davis,  12  W.  Va.  230;  Watkins 
leason  why   the   issue   in  all    cases  vs.   Carlton,   10   Leigh   560;   Brock- 
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tions  taken  in  the  cause  cannot  be  read  in  evidence  to  the  jury 
unless  it  be  shown  by  proof  that  the  witnesses  are  dead,  or  out  of 
the  jurisdiction  of  the  court,  reside  out  of  the  county,  or  are 
unable  to  attend  the  trial.*"  In  the  Virginias  the  pleadings 
may  always  be  read  to  explain  the  pretensions  of  the  parties,"" 
and  in  West  Virginia,  prior  to  the  adoption  of  the  Code  altering 
the  eifect  of  an  answer, "*'  a  defendant  had  a  right  to  have  his 
answer  read  to  the  jury  as  evidence,  with  the  same  effect  as 
upon  the  hearing  of  the  cause, "^  and  he  still  has  this  right  in 
Virginia,^^  unless  the  oatL  to  the  answer,  which  alters  its  effect, 
be  waived/*  With  reference  to  the  matter  here  treated,  a  Vir- 
ginia author,  giving  the  practice  in  that  State,  says :  "  Where 
the  issue  is  directed,  on  the  trial  thereof  the  rule  of  evidence  is 
the  same  as  on  the  hearing  in  the  Chancery  Court ;  and  the  al- 
legations of  the  answer  responsive  to  the  bill  must  be  taken  as 
true,  unless  contradicted  by  two  witnesses,  or  one  witness  and 
corroborating  circumstances.  The  bill  is  not  proof  of  its  allega- 
tions, except  so  far  as  those  allegations  are  admitted  to  be  true 
by  the  answer ;  and  the  answer  is  not  proof  of  the  allegations 
therein  contained  except  as  to  facts  to  which  it  is  positive  and 
responsive,  and  not  contradictory  or  evasive."  ""  But  as  just  in- 
dicated, this  rule  as  to  the  weight  of  an  answer  upon  the  trial  of 
an  issue  out  of  chancery  before  a  jury,  does  not  obtain  in  West 
Virginia,""  nor  in  either  State  upon  the  trial  of  an  issue  devi- 
savit  vel  non.^'' 

§667.     Setting  aside  the  verdict  rendered  upon  an  issue  out  of 
chancery. 

The  principles  governing  a  court  of  equity  in  directing  a  new 
trial  upon  an  issue  out  of  chancery,   are  somewhat  different 

enbrough  vs.  Spindle,  17  Gratt.  21 ;  Snouffer    vs.    Hansbrough,    79    Va. 

Peery  vs.  Peery,  26  Gratt.  324;  Mon-  166;  Danville  vs.  Waddill,  27  Gratt. 

tague  vs.  Allan,  78  Va.  592.  451. 

*s  Powell   vs.   Manson,    22   Gratt.  64  See    ante,    sec.    438 ;    Meek   vs. 

177.  Spraeher,  87  Va.  162,  12  S.  E.  Rep. 

00  Tompkins  vs.   Stephens,   10  W.  397. 

Va.  168.  05  1  Bart.  Ch.  Pr.   (2nd  ed.)   431. 

01  Ante,  sec.  438.  oe  Tompkins   va.   Stephens,   supra. 

02  Tompkins  vs.    Stephens,   supra.  o?  i  Bart.  Ch.  Pr.    (2nd  ed.)   431, 

03  Powell     vs.      Manson,     supra;  432. 
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from  those  which  apply  to  a  court  of  law  in  granting  new 
trials."*  It  has  been  decided  time  and  again,  that,  if  upon  the 
trial  of  an  issue  out  of  chancery,  evidence  be  rejected  which 
ought  to  have  been  received,  or  evidence  be  received  which  ought 
to  have  been  refused,  though  in  such  a  case  a  court  of  law  would 
grant  a  new  trial,  yet  if  the  court  is  satisfied  that  the  improper 
refusal  or  reception  of  evidence  had  not  taken  place  upon  the 
trial,  that  the  verdict  ought  not  to  have  been  different,  a  new 
trial  will  not  be  granted  merely  on  such  grounds."''  But  in  most 
respects  the  granting  or  refusal  of  a  new  trial  upon  an  issue  out 
of  chancery  is  regulated  by  the  general  rules  and  principles 
applying  to  ordinary  jury  trials.""  In  West  Virginia,  when 
the  verdict  on  the  issue  is  set  aside,  there  can  be  no  new  trial 
awarded,  except  the  verdict  rendered  upon  the  trial  of  an  issue 
devisavit  vel  non.^^ 

08  Nease  vs.  Capehart,  15  W.  Va.  323 ;   MeCully  vs.  MeCully,   78  Va. 

299;  Meek  vs.  Spraclier,  87  Va.  162;  159;  Meek  vs.  Spraeher,  87  Va.  162, 

12  S.  E.  Kep.  397;  Powell  vs.  Man-  12    S.    E.    Rep.    397;    Snouflfer    vs. 

son,  22  Gratt.  177.  Hansbrough,  79  Va.  166;  Lovell  vs. 

ts9  Nease     vs.     Capehart,     supra;  Gold,  25  Gratt.  473,  476. 
Powers  vs.  Manson,  supra/ Meek  vs.  «i  Code    (W.   Va.),   Ch.    131,   see. 

Spraeher,  supra.  4.   This  statute  was  first  enacted  in 

ooSteptoe    vs.    Flood,    31    Gratt.  1882. 
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§668.    The  functions  of  a  special  commissioner  and  who  may  act 
as  snch. 

A  special  commissioner  is  an  officer  of  the  court,^  appointed 
by  the  court/  to  carry  into  effect  some  specific  order  or  decree 
entered  in  a  particular  suit  or  proceeding  pending  therein. 
Thus,  he  may  be  appointed  to  make  sale  or  partition  of  property, 
or  to  assign  dower,  or  to  execute  a  conveyance  or  release,  or  do 
any  other  thing  which  the  court  can  not  conveniently  do  itself.' 
A  special  commissioner  ought  not  to  be  personally  interested  in 
the  matter  to  which  the  performance  of  his  duties  as  such  com- 
missioner relates,*  but  to  do  so  is  not  error.°  The  conduct  of  the 
sale  is  usually  given  to  the  plaintiff,  or  other  party  having  the 


1  Ruhl  vs.  Ruhl,  24  W.  Va.  279. 

2  2  Bart.  Cli.  Pr.  (2nd  ed.)  1162; 
McClaskey  vs.  O'Brien,  16  W.  Va. 
791;  Boiaseau  vs.  Boisseau,  79  Va. 
78,  79;  Henrie  vs.  Johnson,  28  W. 
Va.  190;  2  Daniell,  Ch.  PI  and  Pr. 
(6th  Am.  ed.)  1166;  Hale  vs.  Penn, 
25  Gratt.  261;  Va.  Coal  &  Iron  Co. 
vs.  Kelly,  93  Va.  339,  24  S.  E.  Rep. 
1020;  Yancey  vs.  Hopkins,  1  Munf. 
419;  Guinn  vs.  Bowers,  44  W.  Va. 
607;  29  S.  E.  Rep.  1027;  Code 
(Va.),  1887,  sec.  3418;  Code  (W. 
Va.),  Ch.  132,  sec.  4. 

As  to  commissioners  in  partition 
and  the  usual  procedure  in  such 
eases,  vide  Hogg's  Eq.  Princp.  sees. 
367-378. 

3  Authorities  in  note  2. 

*Etter  vs.  Scott,  90  Va.  762,  19 
8.  E.  Rep.  776;  2  Bart.  Ch.  Pr. 
(2nd  ed.)    1162. 

In  Teel  vs.  Yancey,  23  Gratt.  691, 
one  of  the  commissioners  was  a 
plaintiff  in  the  suit,  in  his  own  right 
and  as  administrator,  and  also  had 
an  interest  in  thp  land  sold,  both  in 
his  own  right  and  as  trustee  of  an- 
other, and  as  next  friend  of  the  in- 
fants. The  sale  being  objected  to  on 
this  ground,  the  court  in  its  opin- 
ion says:     "  There  was  nothing  in 


these  relations  which  disqualified 
him  as  a  commissioner  to  do  the  be- 
hests of  the  court.  In  fact  a  com- 
missioner is  but  the  agent  of  the 
court.  A  sale  by  a  commissioner  is 
a  sale  by  the  court ;  his  acts  are  sub- 
ject to  the  control  and  superintend- 
ence of  the  court,  and  are  liable  to 
exception  by  any  person  interested; 
.and,  indeed,  there  is  no  sale  with- 
out the  approval  of  the  court.  The 
fact  that  Charles  .*  Yancey  was 
one  of  the  plaintiffs  does  not  affect 
the  validity  of  the  sale. 

Under  the  English  practice  in 
chancery  proceedings,  the  conduct  of 
the  sales  is  usually  given  to  the 
plaintiff,  or  other  party  having  the 
charge  of  the  general  proceedings. 
(See  2  Dan.  Ch.  Pr.  1267.)  Nor  is 
there  anything  in  the  rules  of  chan- 
cery practice  in  our  courts,  which 
forbids  such  appointment.  The  com- 
missioner is  the  officer  of  the  court, 
and  acts  under  its  supervision.  His 
errors,  when  brought  to  the  notice 
of  the  court,  or  when  appearing  on 
the  face  of  the  proceedings,  will  be 
corrected." 

5  Teel  vs.  Yancey,  23  Gratt.  617. 
But  see  Etter  vs.  Scott,  supra. 
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carriage  of  the  general  proceedings."  Generally,  the  counsel 
for  the  parties  most  interested  are  appointed/  and  if  there  be  a 
dispute  as  to  the  appointment,  the  recommendation  of  those  cred- 
itors who  show  the  largest  amount  of  debts,  will  be  given  the 
greatest  weight ;  *  and  when  it  is  probable  there  will  be  a  surplus 
of  the  proceeds  of  the  sale  over  the  amount  necessary  to  pay 
the  debts,  the  court  will  generally  appoint  the  debtor's  counsel 
as  one  of  the  commissioners."  In  ease  of  a  dispute  as  to  the  ap- 
pointment of  the  commissioner,  the  whole  matter  rests  in  the 
sound  discretion  of  the  court,^"  except  that  in  West  Virginia  the 
commissioner  must  be  a  resident  of  the  State.^^ 

§669.     The  cominissioner  must  give  bond. 

It  is  expressly  provided  by  statute  in  the  Virginias,  that  no 
special  commissioner  appointed  to  make  sale  of  property,  shall 
receive  any  money  under  a  decree  or  order,  until  he  gives  bond 
before  the  court  or  the  Clerk  thereof  in  the  proper  penalty.^^  In 
West  Virginia  no  sale  can  be  made  until  the  proper  bond  has 
been  given,^^  and  in  Virginia  the  property  can  neither  be  adver- 
tised for  sale  nor  sold  until  such  bond  has  been  given,  ^*  and  in 
either  State  the  certificate  of  the  Clerk  that  such  bond  has  been 
given  must  be  appended  to  the  sale  notice.^^  The  decree  ap- 
pointing the  commissioner  must  provide  for  the  bond  to  be  ex- 
ecuted by  the  commissioner  and  fix  the  penalty  thereof,^®  condi- 
tioned as  required  by  law,^'  otherwise  the  bond  could  not  be 

6  2  Daniell,  Ch.  PI.  and  Pr.   (6th  "Code  (W.  Va.),  Ch.  132,  sec.  1; 

Am.  ed.)  1267.  Code  (Va.),  1887,  sec.  3398. 

'2  Bart.  Ch.  Pr.   (2nd  ed.)   1162.  In  Virginia  the  same  law  applies 

8  Idem.  to  a  special  commissioner  appointed 

0  Idem.  to  rent  property  that  applies  to  one 

''■"Idem;    Martin    vs.    Kester,    49  appointed  to  sell.   Code  (Va.),1887, 

W.  Va.  647,  39  S.  E.  Rep.  599.  sec.  3398. 

"Code  (W.  Va.),  Ch.  132,  sec.  1.  is  Neeley  vs.   Ruleys,   26   W.   Va. 

12  Code    (W.   Va.),   Ch.    132,   sec.  691;    Parker    vs.   Valentine,    27   W. 

1;    Code     (Va.),    1887,    sees.    3397,  Va.  677,  681;    Baker  vs.   Oil  Tract 

3398.  Co.,  7  W.  Va.  454. 

"Code  (W.  Va,.),  Ch.  132,  sec.  1.  i^  Baker  vs.  Oil  Tract  Co.,  7  W. 

"Code    (Va.),  1887,  sec.  3398.  Va.  462,  463. 
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given  before  the  Clerk.^*  The  law  requires  the  bond  to  be 
given  with  sufficient  security/'  which  must  be  determined  by 
the  Clerk.  ^"  The  security  should  be  a  person  of  sufficient 
means,^^  and  the  commissioners  cannot  act  as  securities  for  each 
other,  but  it  must  be  some  one  other  than  a  co-commissioner.''^ 

§670.    The  effect  upon  the  sale  of  the  commissioner's  failure  to 
give  bond 

Formerly  in  the  State  of  Virginia,  and  such  is  still  the  law  In 
West  Virginia,  if  the  decree  of  sale  required  the  commissioner 
to  give  bond,  and  he  failed  to  do  so,  and  the  purchaser  at  the 
sale  paid  the  purchase  money,  he  did  so  at  his  own  risk,  and  the 
land  was  still  liable  for  the  payment  of  the  same,  although  the 
land  had  been  conveyed  by  the  commissioner  to  the  purchaser, 
in  accordance  with  the  directions  of  the  decree  so  providing 
upon  the  payment  of  the  purchase  money.  ^^  If  a  defective  bond 
be  given  and  not  approved  by  the  Clerk  the  same  principle  gov- 
erns.''* In  Virginia,  by  virtue  of  statute  now  in  force  there,  if 
the  certificate  of  the  Clerk  be  appended  to  the  notice  of  sale, 
that  the  commissioner  has  given  bond  as  required  by  law  or  the 
order  or  decree  of  sale,  though  no  bond  has  in  fact  been  given, 
the  purchaser  is  thereby  protected  in  the  payment  of  the  pur- 
chase money.  ^°  Under  the  present  law  in  West  Virginia,  inas- 
much as  the  purchaser  at  a  judicial  sale  must  see  to  it  himself, 
that  all  the  requirements  of  the  decree  and  the  statute  have  been 

J8  Neeley  vs.  Ruleys,  supra.  missioner's    bond    in   the    Virginias 

J9  Code  (W.  Va.),  Ch.  132,  sec.  1.  under   the    regulations  provided  by 

20  Code  (W.  Va.),  Ch.  132,  see.  1;  statute.     Pollard,   Supp.   sec.    179a; 

2  Bart,  Ch.  Pr.   (2nd  ed.)   1167.  Acts    (W.   Va.)     1893,   Ch.  27,  and 

In  West  Virginia  there  is  a  stat-  Acts  1901,  Ch.  37. 

utory  liability  upon  the   clerk  and  23  Shumate    vs.    Williams,     (Va.) 

his  securities,  for  any  loss  or  dam-  22  S.   E.  Rep.  808,  citing  Hess  vs. 

age  sustained  by  any  person,  if  he  Eader,  26  Gratt.  746;  Lloyd  vs.  Br- 

takes  insuflBcient  security  upon  the  win,  29  Gratt.  598.   See  Donahue  vs. 

bond  of  a  special  commisiouer.   Code  Faekler,  21  W.  Va.  124. 

(W.  Va.),  Ch.  l.'^2,  sec.  1.  a* Lloyd  vs.  Erwin,  supra. 

212  Bart.  Ch.  Pr.  (2nd  ed.)   1168.  25  Pulliam   vs.  Tompkins,    99  Va. 

22  Tyler  vs.  Toms,  75  Va.   116.  602,  39  S.  E.  Rep.  221;  Whitehead 

Guaranty  companies  may  be  re-  vs.   Bradley,  87  Va.  676,   13  S.   E. 

ceived  as  sureties  on  a  special  com-  Rep.  195. 
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complied  with  before  the  sale  can  be  lawfully  made,^°  though 
the  decree  omits  the  requirement  of  a  bond,  certainly  a  sale 
made  under  such  a  decree  without  bond  given  by  the  commis- 
sioner would  be  invalid,  and  the  payment  of  the  purchase  money 
under  such  circumstances  would  be  at  the  risk  of  the  pur- 
chaser;^'' 

§671.     The  court  should  prescribe  the  terms  upon  which  the  spe- 
cial commissioner  shall  sell. 

In  the  Virginias  it  is  specially  provided  by  statute  that  the 
court  may  make  a  decree  or  order  for  the  sale  of  property  in 
any  part  of  the  State,  and  may  direct  the  sale  to  be  for  cash, 
or  on  such  credit  and  terms  as  it  may  deem  best.^^  Under  this 
statute  the  terms  of  sale  rest  within  the  sound  discretion  of  the 
court,^*  and  if  this  discretion  be  abused  the  action  of  the  court 
will  be  reviewed  and  reversed.'"  The  court  may  direct  that  the 
sale  be  a  private  or  public  one,  whichever  in  its  opinion  will 
best  promote  the  interests  of  the  parties  concerned.^^  It  is  a 
general  rule,  that  in  decreeing  the  sale  of  land  to  enforce  the 
lien  of  a  vendor  for  unpaid  purchase  money,  or  the  lien  of  a 
judgment  or  attachment  or  that  of  a  mechanic  or  laborer,  the 
sale  should  be  on  a  reasonable  credit,'^  but  in  Yirginia,  when 
the  court  decrees  a  sale  under  a  mortgage,  deed  of  trust  or  other 
instrument  of  writing,  in  which  the  terms  of  the  sale  are  agreed 
upon,  the  court  is  left  without  discretion  as  to  the  terms,  and  the 
sale  must  be  directed  in  the  manner  provided  by  the  contract 
between  the  parties ;  '^  but  in  West  Yirginia  a  different  rule 

26  Whitehead  vs.  Bradley,  supra.      said  on  this  matter  in  Hogg's  Eq. 

27  See  as  bearing  on  this  McAllis-       Princp.  see.  297. 

ter  vs.  Bodkin,  76  Va.  809;  Hess  vs.  32  Kyles   vs.    Tait,    6    Gratt,    44; 

Rader,  26  Gratt.  746.  Haflfey  vs.  Bireh«tts,   11  Leigh  83; 

28  Code  (W.  Va.),  Ch.  132,  sec.  1;  Brien  vs.  Pitman,  12  Leigh  380. 
Code,  (Va.)  1887,  see.  3397.  ss  Pairo  vs.   Bethel,   75  "Va.  825; 

29  Yost  vs.  Porter,  80  Va.  855;  Stimpson  vs.  Bishop,  82  Va.  190; 
Tennent  vs.  Pattons,  6  Leigh  196.  Hogan    vs.    Duke,    20    Gratt.    244; 

so  Tennent  vs.  Pattons,  supra.  Fultz    vs.    Davis^    26    Gratt.    903 ; 

SI  Cox  vs.  Price,    (Va.)    22   S.  E.  Cranshaw   vs.    Seigfried,    24    Gratt. 

Rep.  512 ;  Crim  vs.  Post,  41  W.  Va.  272 ;  Wood  vs.  Crebbs,  33  Gratt.  685. 
397,  23  S.  E.  Rep.  612.   See  what  is 
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prevails,  so  that  when  a  deed  of  trust  is  executed,  and  there  are 
a  number  of  prior  judgment  liens  on  the  land,  and  it  is  neces- 
sary to  resort  to  a  court  of  equity  for  the  enforcement  of  the 
lien,  the  court  will  fix  the  terms  of  sale  according  to  the  rules 
of  equity,  without  regard  to  the  terms  of  the  sale  fixed  in  the 
trust  deed." 

Where  suit  is  brought  to  enforce  a  lien  debt,  payable  in  in- 
stallments, it  is  error  to  decree  the  sale  of  the  land,  which  make 
the  payments  fall  due  more  rapidly  than  the  installments  of  the 
debt,  for  which  it  is  sold,  become  payable.^^  In  such  case,  the 
sale  should  be  on  a  credit  corresponding  with  the  length  of  time 
the  installments  of  debt  will  run,  before  they  are  payable.^' 

§671a.      The  notice  of  sale  to  be  given  by  the  commissioner. 

Inasmuch  as  a  special  commissioner  is  simply  the  creature  of 
the  court  appointing  him,^''  he  must  comply  with  the  require- 
ments of  the  decree,  conferring  authority  upon  him  to  act.'' 
So,  as  the  decree  must  provide  notice  of  sale,''*  such  notice  must 
be  given  in  the  manner  and  form  prescribed  by.  the  decree.'"' 
The  notice  must  state  the  time,  place  and  terms  of  sale,  together 
with  a  description  of  the  property  to  be  sold.*^  As  to  the  time 
when  the  sale  will  take  place,  the  notice  must  not  only  designate 
the  day,  and  the  better  practice  is  to  designate  the  particular 
hour  thereof ;  *^  but  the  notice  may  provide  for  a  sale  between 
certain  hours.*'     The  description  of  the  property  should  be  such 


34  Barbour   vs.   Tompkins,    31   W.  ^^  Ante,  sec.  598. 

Va.  410,  7  S.  E.  Rep.  1;  Parsons  vs.  «2    Bart.    Ch.    Pr.     (2nd    Ed.) 

Snyder,   42    W.   Va.   517,   26   S.   E.  1170;    Gould   vs.   Morrison,   48    111. 

Rep.  285;  Martin  vs.  Kester,  49  W.  258;  Conroy  vs.  Carroll,  82  Md.  127. 

Va.  647,  39  S.  E.  Rep.  599.  "Code    (W.   Va.),   Ch.    132,   sec. 

35  Gates  vs.  Cragg,  11  W.  Va.  300.  12;  2  Bart.  Ch.  Pr.  (2nd  Ed.)  1170. 
3a  Idem.  *2  School   Trustees   vs.    Snell,    19 

37  Blair  vs.  Core,  20  W.  Va.  265.  III.  156,  68  Am.  Dec.  586;  2  Bart. 

38  Huston  vs.   Sadler,   31   W.  Va.  Ch.  Pr.   (2nd  Ed.)   1170,  1172;  Coxe 
358,   6   S.   E.   Rep.   920;    Pierce  vs.  vs.  Halstcad,  2  N.  J.  Eq.  311. 
Graham,  85  Va.  227,   7  S.  E.  Rep.  43  Coxe      vs.      Halstead,      supra; 
189.  Northrup  vs.  Cooper,  23  Kan.  433. 
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as  to  enable  the  public  to  understand  what  particular  property 
is  to  be  offered  for  sale.** 

§672.     The  manner  in  which  the  sale  should  he  conducted. 

The  sale  should  be  made  at  the  place  advertised  in  the 
notice,*^  and  if  for  any  good  reason  it  cannot  be  made  there,  such 
fact  should  be  reported  to  the  court,  and  the  court'y  instructions 
as  to  that  matter  obtained.*"  So,  the  sale  should  be  made  at 
the  time  advertised  for  it  to  take  place.*'  The  commissioner 
himself  should  conduct  the  sale,  that  is,  he  should  cry  the  sale,*' 
though  he  may  employ  an  auctioneer  for  this  purpose  if  he  him- 
self be  present  at  the  time  the  bids  are  being  made.*'  The 
property,  v?here  it  consists  of  different  particular  pieces,  should 
be  offered  for  sale  in  such  a  vs^ay  as  will  bring  the  most  money, 
that  is,  either  in  separate  parts  or  as  a  whole.^°  And  this  the 
commissioner  should  do,  though  the  decree  does  not  so  provide. ^^ 

§673.     As  to  the  adjournment  of  the  sale. 

It  is  said  by  Mr.  Barton  that  "  a  custom  of  doubtful  validity 
has  prevailed  of  special  commissioners  adjourning  over  sales  to 
some  day  less  than  the  number  of  days  prescribed  in  the  decree 
from  the  day  first  fixed  and  advertised.  Should  the  biddings 
be  commenced  on  the  day  fixed,  and  not  be  completed  on  that 
day,  it  is  probable  that  an  adjournment  over  would  be  proper, 
if  the  matter  is  in  such  condition  as  to  constitute  the  biddings 
and  adjournment  one  continuous  act,  but  it  is  diflBeult  to  under- 
stand how  adjourning  simply  to  another  day  is  a  compliance 
with  a  decree  which  directs  that  the  day  of  sale  shall  be  adver- 
tised a  certain  length  of  time."  °^  But  the  authority  of  the  corn- 
el Newman  vs.  Jackson,  12  Wheat.  *^  Heyer  vs.  Deaves,  2  Johns.  Ch. 
(U.  S.)  570;  Collier  vs.  Vason,  (N.  Y.)  154,  1  Law.  Ed.  328;  Ho- 
12  Ga.  443.                                                   gan  vs.  Duke,  20  Gratt.  244. 

*5  Talley  vs.  Starke,  6  Gratt.  340.  5o  Hurxthal  vs..  Hurxthal,  45  W. 

« Idem.  Va.  584,  32  S.  E.  Rep.  237. 

47  Mayers    vs.    Carter,    87    N.    C.  si  Rose  vs.  Brown,  17  W.  Va.  649. 

146;  Moray  vs.  Hoyt,  65  Conn.  516.  52-2    Bart.    Ch.    Pr.     (2nd    Ed.) 

*s  12  Enc.  PI.  and  Pr.  48,  49.  1171. 
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missioner,  in  the  exercise  of  a  sound  discretion,  to  adjourn  the 
sale,  is  well  supported  by  the  authorities,  whenever  the  circum- 
stances are  such  as  to  demand  it,  or  where  the  ends  of  justice, 
or  the  best  interests  of  the  parties,  will  be  promoted  by  an  ad- 
journment.'^^ And  it  is  equally  well  settled  that  the  adjourn- 
ment may  be  made  by  public  proclamation  or  outcry  on  the  day 
and  at  the  place  advertised  for  the  sale.^* 

§674.     The  commissioner  cannot  bid  or  become  a  pnrchaser  at  the 
sale. 

In  addition  to  what  has  already  been  said  as  to  the  maimer  in 
which  the  sale  should  be  conducted,'''*  it  must  not  be  overlooked 
that  a  special  commissioner  can  neither  be  a  purchaser  nor  a 
bidder  at  his  own  sale.^"  If  the  commissioner  does  become  the 
purchaser,  the  purchase  is  voidable  at  the  election  of  a  party  in- 
terested in  the  land.^^  And  this  principle  is  the  same  where 
the  purchase  is  made  nominally  by  a  third  person,  who  is  re- 
ported to  the  court  by  the  commissioner  as  the  purchaser,  but 
who  really  has  purchased  for  the  commissioner,  and  conveys  the 
land  to  him  after  the  purchase  as  reported  has  been  confirmed.^* 

53  Collier  vs.  Whipple,   13  Wend.  the  antagonistic  positions  of  seller 

224,    12   Law.   Ed.   355;    Requa   vs.  and  purchaser  of  the  same  object; 

Rea,  2  Paige  Ch.  339,  2  Law.  Ed.  and  therefore  if  a  commissioner  sell- 

339;  Phelps  vs.  Conover,  25  111.  309;  ing  land  under  a  decree  of  court  be- 

Noland  vs.  Barrett  12  Mo.  181,  26  comes  himself  the  purchaser,  or  has 

S.  W.  Rep.  692;  Tinkum  vs.  Purdy,  any   understanding   at  the  time  of 

5  Johns.    (N.  y.)    345,  3  Law.  Ed.  the  sale,  that  he  is  to  be  interested 

1040;  Kelly  vs.  Israel,  11  Paige  Ch.  in   the   purchase,   the   sale   will   be 

147,   5  Law.   Ed.   88 ;    Hollister  vs.  held    void    at   the    election    of    any 

Vanderlin,  165  Pa.  St.  248,  30  Atl.  party     interested     in     the     land." 

Rep.  1002.  Ayers  vs.  Blair,  supra. 

5*  Wilson   vs.    Buckman^    71    Me.  "  A  release,   obtained   by   a   com- 

545;    Allen   vs.    Cole^   9   N.    J.   Eq.  missioner,  who  purchased  the  land 

286;   Wade  vs.  Saunders^  70  N.  C.  at  his  own  sale,   from  the  persons 

270;      Luther     vs.     McMiehael,     6  interested  in  the  land,  will  not  op- 

Humph.    (Tenn.)   298.  erate  as  a  confirmation  of  such  pur- 

55  Ante,  sec.  672.  chase,  unless  it  clearly  appears  tftat 

56  Winans  vs.  Winans,  22  W.  Va.  such  release  was  obtained  without 
678;  Ayers  vs.  Blair,  26  W.  Va.  558.  fraud   or   concealment   and   after   a 

57  Winans  vs.  Winans,  supra.  full  disclosure  of  all  the  facts  which 

58  Winans  vs.  Winans,  supra.  rendered    the    sale    voidable."     Wi- 
"  The  same  persons  cannot  occupy       nans  vs.  Winans,  supra. 
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§675.     The  receipt  of  bids  at  the  commissioner's  sale. 

The  bids  at  the  sale  may  "  be  made  orally,  spoken  aloud  or 
privately,  or  in  writing  in  words  or  figures,  or  by  a  wink  or  nod, 
or  in  any  manner  by  which  the  bidder  signifies  his  willingness 
and  intention  to  give  a  particular  price."  ^^  So,  a  bid  may  be 
made  by  letter,  if  it  be  announced  by  the  commissioner  in  mak- 
ing the  sale.*" 

§676.    As  to  the  withdrawal  or  rejection  of  bids. 

A  bid  at  a  judicial  sale  is  a  mere  proposal  and  the  bidder 
may  withdraw  it  at  any  time  until  after  its  acceptance."^  But 
when  once  accepted  he  cannot  retract  it.°^  It  does  not  admit 
of  question  that  the  bid  of  an  irresponsible  party  need  not  be 
entertained  by  the  commissioner  and  may  be  rejected."^  But 
upon  the  acceptance  of  a  bid  it  should  not  be  relinquished,  if 
there  be  any  danger  of  loss  or  injury  to  the  parties  by  doing  so.°* 
But  the  bidder  may,  with  the  consent  of  the  commissioner,  sub- 
stitute another  person  in  his  stead,  no  injury  resulting  there- 
from to  any  one.*^ 

§677.    The  enforcement  of  a  bid  made  at  a  commissioner's  sale. 

When  a  bid  has  been  accepted  by  the  commissioner  and  a  re- 
port of  the  sale  made  to  and  approved  by  the  court,*"  and  the 
bidder  declines  to  complete  his  purchase,  he  may  be  compelled  to 

69  Hogg  Eq.  Princp.,  sec.  295.  858,  17  S.  E.  Rep.  471;  Merwin  vs. 

60  12  Enc.  PI.  and  Pr.  62,  citing  Smith,  2  N.  J.  Eq.  182;  Den  vs. 
Tyres  vs.  Williams,  3  Bibb.  (Ky.)  Zellers,  7  N.  J.  L.  153;  Thomson 
365;  Dickerman  vs.  Burgess,  20  111.  vs.  Ritchie,  80  Md.  247. 

267;    Thomson   vs.   Richie,   80   Md.  64  Chytraus    vs.    Smith,    141    111. 

247.  251,  30  N.  E.  Rep.  450;   Mann  vs. 

61  Nebraska  L.  &  T.  Co.  vs.  Jennings,  25  Fla.  730,  6  So.  Rep. 
Hamer,  40  Neb.  281,  58  N.  W.  Rep.  771 ;  Porter  vs.  Johnson,  81  Ga.  254, 
695;  Durnford  vs.  Degriiys,  8  Mar-  7  S.  E.  Rep.  317. 

tin    (La.)    220;   National  Bank  vs.  65  Porter  vs.  Johnson,  supro.  This 

Sprague,  20  N.  J.  Eq.  159.  case   in   the  oflBcial   report  appears 

6  2  Nebraska  L  &  T.  Co.  vs.  Hamer,  under  the  style  of  Parler  vs.  John- 

supra :  Dills  vs.  Jasper,  33  111.  263 ;  son. 

Gray  vs.  Case,  51  Mo.  463.  "« Hogg   Eq.    Princ.    sec.    293,    p. 

ssHildreth    vs.    Turner,    89    Va.  408. 
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do  so.°'  The  manner  of  enforcing  compliance  with  a  pur- 
chaser's bid  is  by  the  service  of  a  rule  upon  him  to  show  cause 
why  he  should  not  complete  his  purchase,  and  in  default  thereof 


67  Idem. 

In  Stout  vs.  Phillippi  M.  and  M. 
Co.,  cited  below,  the  court  lays  down 
the  doctrine  in  strong  terms  im- 
Tiosing  the  duty  upon  a  purchaser  to 
romplete  his  bid,  unless  valid  rea- 
sons  are  oflFered  in  excuse  thereof. 

See  also  upholding  this  principle 
Va.  iTire  and  Marine  Ins.  Co.  va. 
Cottrell,  85  Va.  857,  9  S.  E.  Rep. 
132,  17  Am.  St.  Rep.  1081;  Wil- 
liams vs.  Blakey,  76  Va.  254;  Hurt 
vs.  Jones,  75  Va.  347;  Thornton  vs. 
Fairfax,  29  Gratt.  669;  Robertson 
vs.  Smith,  94  Va.  254,  26  S.  E.  Rep. 
679. 

In  Robertson  vs.  Smith  the  court 
says :  "  Upon  a  motion  to  confirm 
a  commissioner's  report  of  sale,  or 
upon  a  rule  against  a  purchaser  or 
bidder  at  such  sale  to  show  cause 
why  he  shall  not  be  compelled  to 
comply  with  the  terms  of  his  pur- 
chase or  bid.  courts  of  equity  must 
be  able  to  act  in  a  summary  manner. 
It  Is  the  usual  practice  to  allow 
ex  parte  affidavits  to  be  read  by 
either  party.  This  is  ordinarily  the 
proper  practice,  but  the  trial  court, 
in  the  exercise  of  a  just  discretion, 
may  require  depositions  to  be  taken 
in  whole  or  in  part,  instead  of  ex 
parte  affidavits,  so  that  an  oppor- 
tunity for  cross-examination  may  be 
had,  or  it  may  refer  the  matter  to 
one  of  its  commissioners  where 
there  is  a  necessity  for  it.  Savery 
vs.  Sypher,  6  Wall.  157;  Boyce  vs. 
Strother,  76  Va.  862,  864 ;  Kable  vs. 
Mitchell,  9  W.  Va.  at  page  517;  2 
Bart.  Ch.  Pr.  p.  1103." 

In  Hurt  vs.  Jones,  in  speaking  of 
the  practice  on  this  point,  the  court 
gays :     "  A  contract  for  sale  under 


a,  decree  in  chancery  is  governed  by 
the  same  principles.  As  soon  as  the 
bid  is  confirmed  by  the  court,  there 
is  a  completed  contract,  the  bidder 
becomes  a  purchaser,  and  is  thence- 
forth regarded  and  treated  as  the 
equitable  owner  of  the  land,  with 
the  right  reserved  to  compel  him  to 
comply  with  his  contract  by  pay- 
ment of  the  purchase  money.  One 
of  the  modes  of  compelling  payment, 
on  default  made,  is  to  order  a  re- 
sale of  the  land.  In  such  ease,  the 
former  sale  is  not  set  aside,  but  the 
land  is  resold  as  the  land  of  the 
purchaser  and  at  his  risk.  If.  on 
such  resale,  it  does  not  bring  enough 
to  discharge  the  unpaid  purchase 
money  of  the  former  sale,  and  the 
costs  and  expenses  of  the  resale,  the 
purchaser  ig  held  for  the  deficiency. 
If,  on  the  other  hand,  it  brings  more 
than  enough  for  those  purposes,  he 
is  entitled  to  the  surplus;  for,  as 
long  as  the  sale  stands,  it  is  his 
land  (bound  for  the  purchase 
money),  and  the  proceeding  to  en- 
force payment,  whether  by  bill,  or, 
in  the  more  summary  way,  by  rule, 
is  substantially  a  proceeding  for  the 
specific  performance  of  a  contract. 
2  Dan.  Ch.  Pr.  (4th  Am.  Ed.)  1275, 
1282;  Clarkson  vs.  Read  and  others, 
15  Gratt.  288;  Yancey  vs.  Mauck 
and  others.  Id.  300,  306,  307;.  Long 
and  others  vs.  Weller's  Ex'r  and 
others,  29  Gratt.  347,  355,   356." 

"  V^Tiere  a  judicial  sale  is  con- 
firmed, and  the  court  directs  the 
commissioner  to  convey  the  land  to 
the  purchaser,  retaining  in  the  deed 
a  lien  for  the  purchase  money,  and 
such  conveyance  is  made,  and  the 
purchaser   sells   the   land   and   con- 
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why  the  property  should  not  be  resold  at  his  expense,  and  at 
his  risk  of  liability  for  any  difference  between  the  sum  bid  by 
him  and  what  the  property  may  bring  on  a  second  sale  thereof."' 
If,  after  the  sale  and  before  its  confirmation,  the  property  is 
destroyed  or  injured,  the  purchaser  will  not  be  required  to  com- 
ply with  his  purchase,  if  the  purchaser  himself  be  without  fault 
in  that  respect.*" 

§678.     The  interest  of  the  piTrchaser  in  the  property  at  a  special 
commissioner's  sale. 

A  purchaser  acquires  no  rights  in  the  property  purchased  by 
him  at  a  special  commissioner's  sale  until  the  report  of  the  sale 
has-been  confirmed  by  the  court,  until  which  time  he  is  only  an 


veys  it  to  a  third  party,  and  such 
third  party  sells  and  conveys  to 
others,  and  the  purchaser  from  the 
commissioner  fails  to  pay  the  bal- 
ance of  the  purchase  money,  the  lien 
should  be  enforced  by  original  bill, 
if  the  original  cause  is  ended,  or  if 
still  pending  for  any  purpose,  by 
supplemental  bill  filed  in  such  case." 
Glenn  vs.  Blackford,  23  W.  Va.  182. 

68  Idem.  See  Stout  vs.  Phillippi 
M.  and  M.  Co.,  41  W.  Va.  339,  23 
S.  E.  Rep.  571 ;  Napper  vs.  Mut.  L. 
Ins.  Co.   (Ky.),  53  S.  W.  Rep.  28. 

69  Stout  vs.  Phillippi  M.  and  M. 
Co.,  supra,  in  the  opinion  of  Bran- 
non,  J;  Va.  Fire  and  Marine  Ins. 
Co.  vs.  Cottrell,  85  Va.  857,  9  S.  E. 
Rep.  132,  17  Am.  St.  Rep.  108. 

In  Hyman  vs.  Smith,  13  W.  Va. 
744,  the  court  decides:  "A 
court  of  equity  will  not  give  a  pur- 
chaser at  a  sale  by  its  commission- 
ers the  benefit  of  his  purchase,  when 
he  neglects  to  comply  with  the 
terms  of  sale  within  a  reasonable 
time,  if  a  resale  is  deemed  more 
beneficial  to  the  parties,  or  where 
the  purchaser  has  complied  with  the 
terms  of  sale,  if  it  clearly  appears 


from  the  facts,  circumstances  and 
evidence  before  it,  that  the  sale  was 
made  at  a  greatly  inadequate  price. 
And  so  the  court  will  not  compel 
him  to  take  land  by  confirming  the 
sale,  where  by  the  acts  of  parties  to 
the  suit,  action  on  the  report  of  sale 
by  the  court  in  confirming  the  same 
has  been  delayed  for  such  an  un- 
reasonable time,  that  confirmation 
of  the  sale  would  most  probably 
cause  him  loss^  if  the  purchaser  is 
not  in  default,  or  guilty  of  fraud  or 
laches  or  the  like,  and  has  not  ac- 
quiesced in  such  delay,  as  where  it 
appears,  that  during  the  unreason- 
able time  of  delay  the  property  has 
depreciated  in  value. 

What  is  such  unreasonable  time 
of  delay  in  the  confirmation  of  the 
sale  must  of  necessity  depend,  to 
some  extent,  upon  the  facts  and 
surrounding  circumstances  in  each 
case.  And  the  court  in  determining 
the  question  must  exercise  a  sound 
discretion  in  the  interest  of  fair- 
ness, prudence  and  the  rights  of  all 
concerned,  in  view  of  all  such  facts 
and  surrounding  circumstances." 
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inchoate  and  not  an  absolute  purchaser,  having  till  then  no  fixed 
interest  in  the  subject  of  sale.'"*  But  when  the  sale  is  confirmed, 
it  relates  back  to  the  day  of  sale,  and  the  purchaser  is  consid- 
ered the  owner  from  and  after  that  date."  StiU,  a  purchaser 
at  such  sale  is  a  quasi  party  to  the  suit  from  the  time  of  his  pur- 
chased^    While  it  is  discretionary  with  the  court  whether  it  willf 


'oKable  vs.  Mitchell,  9  W.  Va. 
492;  Hartley  vs.  Roflfe,  12  W.  Va. 
401;  Marling  vs.  Eobreeht,  13  W. 
Va.  440;  Hyman  vs.  Smith,  Id.  744. 

"Gale  vs.  Shaw,  33  W.  Va.  299, 
10  S.  E.  Rep.  637;  Taylor  va.  Coop- 
er, 10  Leigh  317,  34  Am.  Dec.  7b/. 

72  Patterson  vs.  Eakin,  87  Va.  49, 
12  S.  E.  Rep.  144;  Brock  va.  Rice, 
27  Gratt.  812;  Stout  vs.  Phillippi 
M.  and  M.  Co.,  41  W.  Va.  339,  23 
S.  E.  Rep.  571,  56  Atn.  St.  Rep.  843. 

"  In  aales  made  by  eommiasioners 
under  decrees  and  orders  of  a  court 
of  equity,  the  purchaser  who  bids 
oflF  the  property  and  pays  the  de- 
posit in  good  faith,  is  considered  as 
having  acquired  inchoate  rights 
which  entitle  him  to  a  hearing  upon 
the  question  whether  the  sale  shall 
be  set  aside."  Connell  va.  Wilhelm, 
36  W.  Va.  598,  15  S.  E.  Rep.  245, 
246. 

In  Childs  vs.  Hurd,  25  W.  Va. 
at  pp.  532,  533,  the  court,  in  its 
opinion,  says :  "  There  is  no  doubt 
of  the  correctness  of  the  legal  prop- 
osition, that  the  purchaser  of  prop- 
erty at  a  judicial  sale  who  has 
complied  with  the  terms  thereof,  be- 
comes a  party  to  the  suit  from  the 
time  of  his  purchase,  and  thus 
subjects  himself  to  the  orders  of  the 
court,  in  all  subsequent  proceedings 
in  regard  thereto,  acquires  an  in- 
choate right  which  entitles  him  to  a 
hearing  upon  the  question  whether 
the  sale  shall  be  set  aside,  and  that 
if  the  court  err,  by  setting  aside  the 
sale  improperly,  the  purchaser  will 


in  a  proper  case,  have  the  right  to 
appeal  to  a  higher  tribunal.  Dela- 
plaine  vs.  Lawrence's  Administra- 
tor, 10  Paige  602;  Blossom  vs.  The 
Milwaukee  Railroad  Company,  1 
Wall.  655;  Curtis  vs.  Thompaon,  29 
Gratt.  494,  26  Am.  Rep.  387;  Kable 
vs.  Mitchell,  9  W.  Va.  492;  Hughes 
&  Co.  vs.  Hamilton  &  Co.,  19  W.  Va. 
366;  Camden  vs.  Haymond,  22  W. 
Va.  180;  Tally  &  Co.  vs.  Starke's 
Administrator,  etc.,  6  Gratt.  339; 
Marling  vs.  Robrecht,  15  W.  Va. 
440.     .     .     . 

After  a.  careful  examination  of 
numerous  authorities,  we  are  unable 
to  deduce  from  them  any  rule, 
whereby  we  can  determine  in  what 
particular  class  of  cases  a  purchas- 
er at  a  judicial  sale  which  has  not 
been  confirmed,  can  be  said  to  be  in- 
jured by  a  decree  setting  aside  his 
purchase,  and  directing  the  property 
to  be  re-offered  for  sale,  until  after 
such  resale  has  been  made  and  con- 
firmed, for  until  then  non  constat, 
but  that  at  the  resale  he  may  pur- 
chase the  property  on  terms  more 
favorable  than  he  did  at  the  first 
sale.  .  .  .  The  result  of  this  ex- 
amination is  the  conclusion,  that 
where  a  sale  of  property  has  been 
made  under  a  decree  of  a  court  of 
equity,  and  before  the  same  has  been 
confirmed,  the  court  has  set  the 
same  aside  and  ordered  the  prop- 
erty to  be  re-offered  for  sale,  the 
purchaser  at  auch  first  sale  cannot 
appeal  from  the  decree  aetting  the 
same  aside,  before  such  resale  has 
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accept  the  bid  reported  or  not,  still  it  is  not  an  arbitrary  one,  but 
one  that  should  be  correctly  exercised  and  may  be  reviewed  by  an 
Appellate  Court  in  a  proper  case.'^ 

§679.    The  commissioner's  report  of  sale. 

All  commissioners'  sales  are  conditional  —  mere  offers  which 
the  court  may  or  may  not  confirm.'*  They  are  not  judicial  sales 
until  confirmed  by  the  eourt.'^  A  commissioner  must,  there- 
fore, make  report  of  sale  to  the  court,  and  all  he  has  done 
touching  the  same.''*  The  report  should  contain  all  that  may  be 
necessary  to  show  a  full  compliance  with  the  decree  of  sale  on 
the  part  of  the  com.missioner  making  the  sale.'' 

§680.    Exceptions  to  the  commissioner's  report  of  sale. 

Unless  the  report  of  sale  be  so  substantially  defective  on  its 
face  as  to  require  the  court  •-of  its  own  motion  to  set  the  same 
aside,  objections  to  the  report  are  raised  by  exceptions  filed  to 
it,  which  ought  to  be  so  specific  as  to  direct  the  mind  of  the 
court  and  the  parties  in  interest  to  the  particular  defect  or  omisr 
sion,  upon  which  the  exception  is  predicated.'*  Thus,  if  the 
commissioner  has  not  advertised  the  time  and  place  of  sale  or 
posted  .the  advertisement  as  required  by  the  decree  of  sale,  the 
exceptions  should  so  specify,  and  thus  put  the  matter  in  issue.'* 
So,  if  the  objection  to  the  confirmation  of  sale  be  inadequacy  of 
price,  the  exceptions  should  so  designate.*"  The  power  of  the 
court  over  the  sale  is  very  different  and  much  greater,  before 

been     made     and     confirmed."     See  '"  Crockett  vs.   Sexton,  29  Gratt. 

Haymond   vs.   Camden,   22   W.   Va.  46. 

180;   L.  &  M.  Co.  vs.  Brockmeyer,  't  gee   post,  see.   1118,  where  the 

23  W.  Va.  638.  form  of  a  report  of  sale  is  given.. 

73  Marling    vs.    Robrecht,    supra;  '8  Hartley  vs.   Roflfe,    12   W.   Va. 

Hyman  vs.  Smith,  supra;  Brock  vs.  401,  421 ;  Trimble  vs.  Herrold,  20  W. 

Rice,  supra.  Va.  at  p.  612;  Hughes  vs.  Hamilton, 

T4  Bank  vs.  Jarvis,  28  W.  Va.  814 ;  19  W.  Va.  398. 

Kable  vs.  Mitchell,  9  W.  Va.  492;  79  Hartley  vs.  RofFe,  supra;  Karn 

Hildreth  vs.  Turner,  89  Va.  858,  17  vs.  Eorer  Iron  Co.,  86  Va.   754,  11 

S.  E.  Rep.  471.  S.  E.  Rep.  431. 

'5  Hess  vs.  Rader,  26  Gratt.  746 ;  so  Hughes  vs.  Hamilton,  supra. 
Klapneck  vs.  Keltz,   50  W.  Va.  3,'?1, 
40  S.  E.  Rep.  570. 
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than  it  is  after  the  sale  has  been  confirmed.'^  After  the  con- 
firmation of  the  sale,  it  is  held  in  West  Virginia,  that  no  error 
of  any  kind  in  the  decree  ordering  the  sale,  not  affecting  the 
authority  of  the  commissioner  to  make  it,  can  disturb  the  sale 
or  affect  the  purchaser's  rights  thereimder/^  All  objections  to 
a  commissioner's  sale  by  parties  to  the  suit,  should  be  made  be- 
fore its  confirmation,  and  if  they  permit  the  sale  to  be  confirmed 
without  objection,  they  cannot  afterwards  be  heard  on  objection 
then  for  the  first  time  made  to  the  sale,  unless  they  have  been 
prevented  from  asserting  their  objections  through  fraud  or  other 
adventitious  circumstances  beyond  their  control.*"     And  this 


81  Trimble  vs.  Herrold,  supra. 
Klapneck  vs.  Keltz,  supra;  Hughes 
vs.     Hamilton,    supra;    Berlin    vs. 
Melhorn,    75    Va.    639;    Terry    vs. 
Coles,  80  Va.  702,  703. 

The  case  of  Terry  vs.  Coles  is  a 
well  considered  one,  and  should  be 
examined  as  to  the  power  of  the 
court  over  a  sale  before  and  after 
its  confirmation. 

82  Trimble  vs.  Harold,  supra. 

83  Klapneck  vs.  Keltz,  supra; 
Hughes  vs.  Hamilton,  supra;  Beard 
vs.  Arbuckle,  19  W.  Va.  135;  Hil- 
dreth  vs.  Turner,  89  Va.  858,  17 
S.  E.  Rep.  471;  Berlin  vs.  Melhorn, 
supra;  Va.  Fire  and  Marine  Ins. 
Co.  vs.  Cottrell,  85  Va.  857,  9  S  E. 
Eep.  132,  17  Am.  St.  Rep.  108;  Law- 
son  vs.  Moorman,  85  Va.  880,  9  S. 
E.  Rep.  150;  Robertson  vs.  Smith, 
94  Va.  254,  26  S.  E.  Eep.  579. 

In  the  ease  of  Robertson  vs.  Smith 
it  was  contended  by  the  appellant, 
that  the  terms  of  sale  as  reported 
differed  from  those  of  the  decree  of 
sale,  which,  in  fact,  was  so.  But 
as  to  this  point  the  court  says: 
"  There  was  no  objection  made  to 
the  reading  of  the  affidavits  in  the 
chancery  court,  and  there  is  nothing 
in  the  record  to  show  that  the  court 
erred  in  allowing  them  to  be  read 
even  if  that  question  could  be  raised 


for  the  first  time  in  the  Appellate 
Court. 

The  deed  executed  to  the  appel- 
lant by  the  commissioners  was  exe- 
cuted without  authority  of  the 
court;  does  not  conform  to  the 
terms  of  the  sale  as  reported  and 
confirmed;  was  delivered  to  the  ap- 
pellant, it  seems,  by  inadvertence  of 
the  commissioners;  and,  as  declared 
by  the  court  in  its  decree  of  Feb- 
ruary 10,  1893,  was  null  and  void. 

The  evidence  in  the  case  clearly 
shows  that  the  appellant  purchased 
the  42-acre  tract  of  land  from  the 
commissioners  of  the  court  upon  the 
terms  and  conditions  stated  in  their 
report  filed  October  11,  1892. 

It  is  true,  as  contended  by  appel- 
lant, that  the  terms  of  the  sale  as 
reported,  differed  from  the  terms  of 
the  decrees  under  which  the  commis- 
sioners were  acting,  in  this :  that 
in  addition  to  making  the  cash  pay- 
ment, and  assuming  payment  of  the 
$10,000  mortgage,  as  required  by  the 
decree,  the  purchaser  also  undertook 
to  have  the  lien  of  the  mortgage  on 
the  quarry  tract  of  land  released." 

See  Karn  vs.  Rorer  Iron  Co.,  86 
Va.  754,"  11  S.  E.  Eep.  431;  Reed 
vs.  Dyer,  83  Va.  331,  2  S.  E  Rep. 
283,  5  Am.  St.  Rep.  272 ;  Thomas  vs. 
Davidson,   76   Va.   338;    Hansucker 
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rule  applies  with  peculiar  force,  when  the  purchasers  are  stran- 
gers to  the  suit,  and  in  no  wise  interested  therein/* 


§681.     As  to  the  confirmation  of  the  commissioner's  sale. 

Whether  a  court  will  confirm  or  set  aside  a  sale  rests  in  its 
sound  discretion,  and  depends  upon  the  facts  and  circumstances 
of  each  particular  case.*^     In  determining  whether  it  will  with- 


vs.  Walker,  76  Va.  753;  Beard  vs. 
Arbuekle,  19  W.  Va.  135. 

In  Langyher  vs.  Patterson,  77  Va. 
470,  there  were  no  exceptions  to  the 
commissioner's  report,  which  showed 
on  its  face  that  he  had  departed 
from  the  terms  of  sale,  and  the 
court  in  its  opinion  says :  "  The 
court,  in  confirming  a  sale,  may  rat- 
ify various  irregularities  in  the 
proceedings  of  the  commissioner  of 
sale,  even  the  changing  of  the  terms 
of  sale,  and  supply  or  cure  all  de- 
fects in  the  execution  of  its  decree, 
except  those  founded  in  defect  of 
jurisdiction,  or  in  fraud.  Rorer  on 
Judicial  SaleS;,  sec.  122;  Branch's 
Principia,  28;  Cockey  vs.  Cole,  28 
Md.  276;  Williamson  vs.  Berry,  8 
Howard  546;  Freeman  on  Void  Ju- 
dicial Sales,  sec.  142;  Emory  vs. 
Vrooman,  19  Wis.  724;  Thorn  vs. 
Ingram,  25  Ark.  58;  Conover  vs. 
Musgrave,  68  111.  58." 

In  Core  vs.  Strickler,  24  W.  Va. 
689,  the  court  decides :  "  Where  a 
sale  of  real  estate  is  made  under  a 
decree  of  court  and  confirmed  with- 
out exception,  such  sale  is  not  void 
because  made  by  a  commissioner  not 
previously  authorized  to  make  it; 
and,  therefore,  a  bill  of  review  does 
rot  lie  to  correct  the  irregularity 
of  such  sale." 

See  Estill  vs.  McClintic,  11  W. 
Va.  400;  Daniels  vs.  Leitch,  13 
Gratt.  195;  Cralle  vs.  Meem,  8 
Gratt.  496;  Garland  vs.  Loving,  1 
Rand.   396;    Effinger  vs.   Kerry,   79 


Va.  551;  Hickson  vs.  Rucker,  77  Va. 
138;  Springstou  vs.  Morris,  47  W. 
Va.  50.  34  S.  E.  Rep.  766. 

In  Patterson  vs.  Eakin,  87  Va. 
49,  12  S.  E.  Rep.  144,  in  discussing 
the  propriety  of  setting  aside  a  de- 
cree of  sale  because  of  want  of  no- 
tice, the  court  says :  "  But  it  by 
no  means  follows  that  the  decree 
setting  aside  the  sale  because  the 
notice  was  not  given  is  right.  On 
the  contrary,  it  is  plainly  erron- 
eous, for  the  question  is,  has  the 
appellee  been  prejudiced  by  the  fail- 
ure of  the  purchaser  to  give  him 
notice?  In  a  number  of  recent  de- 
cisions, this  court  has  held  that  a 
judicial  sale  which  has  been  abso- 
lutely confirmed  by  the  court  that 
ordered  it  is  not  to  be  set  aside  for 
mere  irregularity,  or  for  mere  in- 
adequacy of  price,  or  for  an  increase 
of  price  alone,  but  that,  to  rescind 
it,  some  special  ground  must  be  laid, 
—  something  which  goes  to  the  very 
substance  of  the  contract,  such  as 
fraud,  accident,  mistake,  or  miscon- 
duct on  the  part  of  the  purchaser 
or  other  person  connected  with  the 
sale  which  has  worked  injustice  to 
the  party  complaining." 

siKlapneck  vs.  Keltz,  supra; 
Hughes  vs.  Hamilton,  supra;  Beard 
vs.  Arbuekle,  supra. 

85  Kable  vs.  Mitchell,  9  W.  Va. 
492;  Hartley  vs.  Roffe,  12  W.  Va. 
401;  Beaty  vs.  Veon,  18  W.  Va. 
291 ;  Brock  vs.  Rice,  27  Gratt.  812. 
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hold  its  approval  of  the  sale  or  direct  a  resale  of  the  property, 
the  court  is  always  actuated  by  considerations  of  fairness  and 
prudence,  and  by  a  just  regard  for  the  rights  of  all  parties  con- 
cemed/^  It  is  impracticable  to  lay  down  any  rule  applicable 
to  all  cases,  nor  is  it  possible  to  specify  all  the  grounds  which 
will  justify  a  court  in  withholding  its  approval  of  a  sale  made 
under  its  decree.*^  If  anything  transpires  at  the  sale,  or  if  any- 
thing occurs  in  any  substantial  way  relating  to  the  execution 
of  the  order  of  sale,  whereby  the  rights  of  bidders  or  intended 
bidders,  or  of  parties  in  interest,  are  prejudiced  without  the 
fault  of  the  party  injured  or  affected,  or  if  there  is  reason  to 
believe  that  fraud  or  mistake  has  been  committed  to  the  detri- 
ment of  the  owner  or  purchaser,  or  that  the  officer  conducting  the 
sale  has  been  guilty  of  a  breach  of  duty,  to  the  injury  of  par- 
ties interested,  the  court  will  refuse  confirmation  and  direct  a 
resale  of  the  property.**  Thus,  upon  this  principle,  a  sale  will 
be  set  aside  for  a  mistake  or  misunderstanding  between  the  per- 
son conducting  the  sale  and  intended  bidders  or  parties  in  inter- 
est ;  *^  or  if  the  report  of  sale  be  excepted  to  before  confirma- 
tion, on  the  ground  that  the  decree  of  sale  failed  to  fix  the 
amounts  and  priorities  of  the  liens  charged  thereon ;  °°  or  where 
the  auctioneer  bids  at  the  sale,  either  for  himself  or  another ;  ^^ 
or  for  an  insufficiency  of  the  description  of  the  property 
sold  combined  with  inadequacy  of  price ;  *^  or  because  a  sale 
was  made  by  a  different  person  than  the  one  named  in  the 
decree/** 

seHileary  vs.   Thompson,    11    W.  403-424;    Bowyer  vs.   Buokland,    28 

Va.  113;  Hartley  vs.  Roffe,  supra;  Gratt.  850. 

Marling   vs.    Kobreeht,    13    W.    Va.  89  Hileary  vs.    Thompson,   supra; 

441;  Thomas  vs.  Bank,  86  Va.  292,  Shuek  vs.  Price  (Ky.)  60  S.  W.  Eep. 

9  S.  E.  Rep.  1122.  722. 

87  Marling  vs.  Robreoht,  supra;  »» Trimble  vs.  Herold,  20  W.  Va. 
Beaty   vs.    Veon,    18    W.   Va.    291;  602. 

Moran   vs.   Clark,    30   W.   Va.   358,  si  Brock  vs.  Rice,  supra. 

4   S.  E.  Rep.   303,   8  Am.   St.   Rep.  92  2  Bart.  Ch.  Pr.  (2nd  Ed.)  1181. 

66 ;  Brock  vs.  Rice,  supra.  "^  Idem. 

88  Hileary  vs.  Thompson,  supra;  The  decree  directed  the  commis- 
Hartley  vs.  Roffe,  supra;  Brock  vs.  sioner  to  sell  the  land  in  the  bill  and 
Rice,  supra;  Rorer  Jud.  Sales,  sees,  proceedings  mentioned,  or  so  much 
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§682.     Inadeqi'acy  of  price  as  a  ground  for  setting  aside  a  judi- 
cial sale. 

The  courts  of  West  Virginia  incline  to  the  opinion  that  a  sale 
made  at  a  greatly  inadequate  price  ought  not  to  stand,"*  and  in 
determining  the  question  whether  the  price  is  inadequate,  the 
court  will  consider  affidavits  or  depositions  in  connection  with 
the  fact  that  a  much  larger  price  is  offered  to  the  court  for  the 
land,  and  secured  or  offered  to  be  secured,  than  that  for  which 
the  land  sold,  or  the  matter  may  be  determined  by  any  evidence 
or  fact  or  facts  before  it,  which  clearly  shows  that  the  land  sold 
at  a  greatly  less  price  than  it  is  actually  worth.'"'  In  moving 
to  set  aside  a  sale  because  of  inadequacy  of  price,  the  decisions 
show  that  it  is  usually,  if  not  always,  accompanied  with  an  up- 
set bid.     The  amount  of  an  up-set  bid  which  will  justify  a  court 


thereof  as  would  be  necessary  to 
satisfy  the  purposes  of  the  decree. 
The  commissioner  reported  that  he 
sold  the  tract  of  land  in  the  bill 
mentioned,  known  as  the  "  Home 
Tract."  This  tract  was  described  in 
the  bill  as  lying  partly  in  Tazewell 
county  and  partly  in  Mercer  county, 
West  Virginia;  but  how  much  in 
each  was  differently  stated  in  the 
different  bills,  and  it  was  doubtful 
whether  the  commissioner  sold  the 
whole  or  only  that  in  Tazewell  coun- 
ty. Held,  the  report  leaving  it  in 
doubt  how  much  or  what  they  sold, 
the  sale  should  be  set  aside.  Bar- 
ger  vs.  Buckland,  28  Gratt.  850. 

A  judicial  sale  was  objected  to, 
first,  because  the  land  was  sacri- 
ficed; second,  because  one  of  the 
commissioners  to  sell  was  interested 
in  the  purchase  of  one-half  of  the 
land;  third,  because  a  material  ad- 
vance was  offered  by  a  substantial 
bidder;  and  fourth,  because  there 
was  no  memorandum.  It  was  held 
that  these  were  valid  objections  and 
the  sale  was  properly  set  aside. 
Teel  vs.  Yancey,  23  Gratt.  691. 


If  a  tract  of  land,  being  adver- 
tised to  be  sold  on  the  premises,  be 
sold,  not  immediately  on  the  prem- 
ises, but  within  eighty  yards  of  the 
dwelling  house,  within  full  view  of 
it,  and  about  fifteen  or  twenty  yards 
of  the  boundary  line;  it  being  be- 
lieved by  some  present  that  they  * 
were  on  the  premises;  such  sale,  be- 
ing regular  in  other  respects,  and 
no  fraud  appearing,  is  not  to  be  set 
aside.  Ferguson  vs.  Franklins,  6 
Munf.  305. 

»i  Hileary  vs.  Thompson,  11  W. 
Va.  119;  Hartley  vs.  Eoflte,  12  W. 
Va.  401;  Hyman  vs.  Smith,  13  W. 
Va.  744;  Beaty  vs.  Veon,  18  W.  Va. 
291 ;  Trimble  vs.  Herold,  20  W.  Va. 
602;  Bank  vs.  Jarvis,  28  W.  Va. 
805;  Moranvs.  Clark,  SOW.  Va.  358, 
4  S.  E.  Eep.  303,  8  Am.  St.  Rep.  66 ; 
Connell  vs.  Wilhelm,  36  W.  Va.  598, 
IS  S.  E  Rep.  245;  Hughes  vs.  Ham- 
ilton, 19  W.  Va.  366;  Tracey  vs. 
Shumate,  22  W.  Va.  474. 

95  Hileary  vs.  Johnson,  supra; 
Hyman  vs.  Smith,  supra;  Beaty  vs. 
Veon,  supra;  Moran  vs.  Clark,  su- 
pra; Hughes  vs.  Hamilton,  supra. 
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in  directing  a  resale  of  the  property  must  necessarily  depend 
upon  the  facts  and  circumstances  of  each  case.""  Ho  fixed  rule 
in  such  cases  can  be  laid  down."'  A  sale  will  not  be  set  aside 
for  inadequacy  of  price,  in  the  absence  of  an  offer  of  a  substan- 
tial, increased  up-set  bid,  unless  the  inadequacy  is  so  gross  as 
to  justify  the  presumption  of  fraud,  and  one-half  the  estimated 
value  of  the  property^  is  not  such  inadequacy."' 

§683.     Inadequacy  of  price  as  a  ground  for  setting  aside  a  judicial 
sale  further  considered. 

In  Virginia/^  while  mere  inadequacy  of  price  will  not  au- 
thorize a  resale  of  property,  a  substantial  and  material  inade- 
quacy of  price  is  a  sufficient  ground  for  a  court  to  withhold  its 
approval  of  a  sale  and  to  order  a  resale  of  the  property. ^°°  But 
if  the  court  is  satisfied  from  the  facts  before  it,  that  the  prop- 
erty will  not  command  a  higher  price  than  that  for  which  it  has 
been  sold,  as  where  repeated  offers  of  sale  have  been  made  with 
no  substantial  indications  or  reasons  that  a  greater  price  can  be 
obtained,  the  sale  will  be  confirmed,  although  there  may  be  affi- 
davits setting  forth  the  opinions  of  persons  to  the  effect  that  the 
property  will  bring  a  higher  price  than  that  reported  by  the  com- 
missioner making  the  sale.^"^     As  a  rule,  one  who  was  present 

96  Hogg    Eq.    Princp.,    see.     294;  474;  Coles  vs.  Coles,  83  Va.  525,  5 

Schmertz     vs.     Hammond,     51     W.  S.  E.  Rep.  673. 

Va.  .  41  S.  E.  Eep.  184.  In  this  last  case,  Hinton,  J.,  re- 
s'' Idem.  views  the  previous  Virginia  deci- 
In  Stewart  vs.  Stewart,  27  W.  sions  relating  to  the  principle  laid 
Va.  167,  an  advance  of  five  dollars  down  in  the  text  and  deduces  the 
per  acre  on  a  tract  of  thirty-six  conclusion  that  a,  resale  ought  to  be 
acres,  which  had  sold  for  $1,961,  directed  where  it  clearly  appears 
was  held  sufficient  to  authorize  a  that  the  former  sale  was  made  at 
resale.  a  greatly  inadequate  price. 

In   Bank  vs.   Jarvis,   28   W.   Va.  See  also  Ewald  vs.   Crockett,    85 

805,  the  advance  bid  was  in  excess  Va.  299,  7  S.  E.  Rep.  386;   Hazel- 

of  twenty  per  cent.  wood  vs.  Forrer,  94  Va.  703,  27  S. 

98  Schmertz  vs.  Hammond,  supra.  E.  Rep.  507 ;  Todd  vs.  Gallego  Mills 

99  As  also  in  West  Virgina.  Manuf'ff   Co.,   84  Va.   586,   5   S.   E. 

100  Rardabush  vs.  Miller.  .32  Gratt.       Rep.  676. 

454 ;  Curtis  vs.  Thompson,  29  Gratt.  loi  Moran  vs.    Clark,    30   W.   Va. 
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at  the  sale  and  bid  on  the  property,  or  had  the  opportunity  of 
doing  so,  will  not  be  permitted  to  put  in  an  up-set  bid."- 

§684.    Inadequacy  of  price  as  a  ground  for  setting  aside  a  sale 
further  considered. 

In  order  to  obtain  a  resale  of  the  property  because  of  inade- 
quacy of  price,  some  party  to  the  suit  should  except  to  the  report 
of  the  special  commissioner  on  that  ground,  "  and,  as  evidence  of 
the  inadequacy,  file  with  his  exceptions,  as  a  part  thereof,  the 
up-set  bid.  The  up-set  bid  should  consist  of  a  written  offer, 
signed  by  the  party,  and  accompanied  by  the  money  or  its  equiv- 
alent, for  the  cash  payment,  and  bonds  with  good  security  for 
the  deferred  payments,  payable  to  the  commissioner  who  made 
the  sale.  The  bonds  should  be  complete  and  ready  for  delivery, 
and  should  be  dated  the  day  of  the  sale  sought  to  be  set  aside, 
and  payable  according  to  the  terms  of  sale.  In  this  way  neither 
time  nor  interest  would  be  lost.  If  the  bid  is  rejected,  the  cash 
and  bonds  should  be  returned  at  once.  If  accepted,  a  resale 
should  be  ordered  on  the  same  terms  as  before,  unless  an  up-set 
bid  on  different  terms  has  been  accepted,  in  which  case  it  should 
be  on  the  terms  mentioned  in  the  bid,  and  the  decree  should  di- 
rect the  bidding  to  commence  with  the  amount  of  the  up-set  bid. 
The  decree  might  possibly  also  provide  that  if  no  higher  bid  be 
made,  the  sale  stand  confirmed  as  of  the  date  of  the  decree  to  the 
party  putting  in  the  bid,  and  on  the  terms  thereof.  Of  course, 
if  a  higher  bid  be  offered,  provision  should  be  made  for  return- 
ing to  the  party  his  cash  payment  and  bonds."  ^*" 

§685.    The  effect  of  the  reversal  of  a  decree  of  sale  upon  the 
title  of  a  purchaser  thereunder. 

It  is  provided  by  statute  in  West  Virginia,  that  when  a  sale 
of  property  has  been  made  under  a  decree  or  order  of  court,  and 
confirmed,  the  title  of  the  piirchaser  shall  not  be  affected,  al- 

3.58,    4    S.    E.   Rep.   303,   8   Am.    St.  102  Hogg.  Eq.  Prlncp.,  sec.  294. 

Rep.    66 ;    McMullen   vg.   Eagen,   21  103  Hogg  Eq.  Princp.,  sec.  294,  p. 

W.  Va.  233 ;  Trimble  vs.  Herold,  20      410. 
W.    Va.    602;    Schmertz   vs.    Ham- 
mond, supra. 


SPECIAL    COMMISSIONERS.  T!87 

though  such  decree  be  subsequently  reversed/"*  This  statute 
is  only  positively  declaratory  of  the  practice  which  has  in  many 
jurisdictions  long  obtained  in  courts  of  equity,  which  has  always 
felt  the  necessity  of  protecting  the  title  of  purchasers  at  judicial 
sales,  in  order  that  property  sold  at  such  sales  might  bring  a  fair 
price.  ^°°  It  is  settled  by  repeated  decisions  in  West  Virginia, 
construing  and  applying  this  statute,  that  where  the  court  has 
jurisdiction  of  the  subject-matter  and  the  parties  interested 
therein,  and  the  parties  whose  title  is  affected  by  the  suit  are  be- 
fore the  court,  that  the  title  of  a  purchaser  of  property  at  a 
judicial  sale,  when  such  sale  has  been  confirmed,  will  not  be  dis- 
turbed by  a  subsequent  reversal  of  the  decree  under  which  such 
sale  was  made.""  But  broad  as  this  rule  is,  it  is  subject  to  sev- 
eral exceptions.  Thus,  where  the  purchaser  is  a  party  to  the 
suit  and  a  creditor,  and  is  the  moving  cause  of  the  sale,  he  is  not 
protected.  ^°^  Nor  is  he  protected  when  the  error  is  not  in  the 
decree  of  sale,  but  in  the  decree  confirming  it.^"^  So,  when 
necessary  parties  interested  in  the  property  to  be  sold  are  not  be- 
fore the  court,  the  title  of  the  purchaser  falls  with  the  reversal 
of  the  decree.^""  And  if  exceptions  are  filed  to  the  report  of 
sale,  and  the  court  confirms  the  sale,  improperly  overruling  the 
exceptions  taken  to  the  report  and  sale,  it  appearing  that  such 
report  and  sale  ought  not  to  be  confirmed,  a  reversal  of  the  de- 

104  Code  (W.  Va.),  Ch.  132,  sec.  8.  loiAmmons   vs.   Ammons,   50   W. 

loeCapehart   vs.   Dowery,    10   W.  Va.  390,  40  S.  E.  Eep.  490;  Martin 

Va.  130;  Turk  vs.  Skiles,  38  W.  Va.  vs.  Smith,  25  W.  Va.  579;  Buchan- 

404,  18  S.  E.  Eep.  561,  in  the  opin-  an  vs.  Clark,  10  Gratt.  164;  Dunfee 

ion  of  the  court  at  p.  562;  Dunfee  vs.  Childs,  45  W.  Va.  155,  30  S.  E. 

vs.  Childs,  45  W.  Va.  155,  30  S.  S.  Eep.  102;  Talpin  vs.  Paige,  18  Wall. 

Rep.    102,    in    the    opinion    of    the  374,  21  Law.  Ed.  959. 

court  at  p.   106;  Hull  vs.  Hull,  26  los  Sinnett   vs.   Cralle,   4   W.   Va. 

W.  Va.  at  p.  30.  600;  Ammons  vs.  Ammons,  supra. 

But  in  the  Yirginias  in  the  ab-  loa  Ammons  vs.  Ammons,   supra; 

senee  of  statute,  the  rule  probably  Peek  vs.  Chambers^  44  W.  Va.  270, 

would    be    otherwise.     See    authori-  28  S.  E.  Rep.  706;  Turk  vs.  Skiles, 

ties  above  cited.  38  W.  Va.  404,  18  S.  E.  Rep.  561; 

loe  Dunfee  vs.  Childs,  supra;  Hull  Underwood  vs.  Pack,  23  W.  Va.  704. 

vs.  Hull,  26  W.  Va.  at  p.  30 ;  Cape-  See  also  Deckel  vs.  Smith,  38  W. 

hart  vs.  Dowery,  10  W.  Va.  130.  Va.  635,  18  S.  E.  Rep.  721. 
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cree  of  sale  will  affect  the  title  of  the  purchaser,  and  it  will  not 
in  such  a  case  be  protected.^^" 

§686.     The  eflfect  of  the  reversal  of  a  decree  of  sale  upon  the 
title  of  purchaser  thereunder  further  considered. 

In  Virginia  the  statute  provides  that  if  a  sale  of  property  be 
made  under  a  decree  or  order  of  court  after  six  months  from 
the  date  thereof,  and  such  sale  be  confirmed,  although  such  de- 
cree or  order  be  afterwards  reversed  or  set  aside,  the  title  of  the 
purchaser  at  such  sale  shall  not  be  affected  thereby,  but  there 
may  be  restitution  of  the  proceeds  of  sale  to  those  entitled.^^^ 
Under  this  statute  the  same  principles  apply  and  govern  in  cases 
of  sales  made  after  six  months  from  the  date  of  the  decree  or 
order  of  sale  as  laid  down  in  the  next  preceding  section.^"^^  And 
purchasers  at  the  sales  of  infants'  lands  are  likewise  protected 
under  this  rule,  as  if  the  sale  were  of  the  lands  of  an  adult.^^' 
Where  the  decree  of  sale  is  reversed  or  set  aside,  though  the 
title  of  the  purchaser  may  not  be  disturbed,  the  court  will  order 
restitution  of  the  proceeds  of  sale  to  those  entitled  thereto.^^* 
Upon  the  disaffirmance  of  a  void  judicial  sale  the  purchaser 
should  be  placed  in  statu  quo.^^^  "  To  do  this  where  no  im- 
provements have  been  put  upon  the  property,  he  must  receive 
back  his  purchase  money  with  interest,  and  be  charged  with  the 
reasonable  rents  and  profits  of  the  property  while  in  his  posses- 
sion less  the  taxes  paid  by  him."  ^'* 

iif  Capehart   vs.   Dowery^    10    W.  113  Lancaster   vs.   Barton,   supra; 

Va.  at  p.   142;  Tracey  vs.  Shumate,  Amnions  vs.  Ammons,  supra. 

22  W.  Va.  501;  Trimble  vs.  Harold,  n*  Code    (W.  Va.),  Ch.   132,  sec. 

20  W.  Va.  602.  8;    Flemings  vs.  Reddiek,   5   Gratt. 

Ill  Code     (Va.),    1887,    see.    3425.  at  p.  281. 

This    statute    went    into    operation  ns'Charleston  L.  and  M.  Co.  vs. 

with   the   adoption   of  the   Code   of  Broekmeyer,  23  W.  Va.  635;   Hay- 

1849.     Quesenberry  vs.  Barbour,  31  mond  vs.  Camden,  22  W.  Va.  180; 

Gratt.  491.  Hudgin  vs.   Hudgin,    6   Gratt.   320, 

ii=<'ooper  vs.  Hepburn,  15  Gratt.  52  Am.  Dec.  124;  Hutson  vs.  Sadler, 

551 ;    Lancaster  vs.  Barton,   92  Va.  31  W.  Va.  358,  6  S.  E.  Rep.  920. 

615,  24  S.   E.  Rep.  251;   Dixon  vs.  H6  Charleston  L.  and  M.    Co  vs. 

McCree,  21  Gratt.  373;  Quesenberry  Broekmeyer,  supra. 

vs.   Barbour,    supra;   Buchanan  vs.  "A   purchaser   having   purchased 

Clark,  10  Gratt.  164.  land  under  a  void  decree,  is  entitled 
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§687.    The  rule  of  caveat  emptor  applies  to  judicial  SEiles. 

The  purchaser  at  a  court  sale  buys  at  his  own  risk  —  under 
the  rule  of  caveat  emptor  (let  the  purchaser  take  care)/^'  The 
court  ordering  the  sale  or  commissioner  making  it  warrants 
nothing.  ^^*  A  person  buying  at  such  sale  is  conclusively  held 
to  have  notice  of  all  facts  which  an  examination  of  the  record 
would  have  disclosed  to  him/^"  The  court  undertakes  to  sell 
only  such  title  and  quantity  of  land  as  the  ostensible  owner,  and 


upon  the  disaffirmance  of  the  sale 
to  be  substituted  to  the  rights  of 
the-  creditor,  and  charge  the  land 
with  the  amount  of  the  debt  paid  by 
him. 

The  rents  and  profits,  less  the 
taxes,  received  by  the  person  while 
in  possession  of  the  land,  should  be 
deducted  from  the  amount  for  which 
he  is  entitled  to  charge  it,  and  he 
should  have  a  decree  charging  the 
land  for  the  balance."  Haymond 
vs.  Camden,  supra. 

See  2  Bart.  Ch.  Pr.  (2nd  Ed.) 
1187;  Effinger  vs.  Kenny,  92  Va. 
245,  23  S.  E.  Rep.  742;  Hull  vs. 
Hull,  35  W.  Va.  155,  13  S.  E.  Rep. 
49,  29  Am.  St.  Rep.  800. 

117  Williamson  vs.  Jones,  43  W. 
Va.  5Q2,  27  S.  E.  Rep.  414,  64  Am. 
St.  Rep.  891;  Calvert  vs.  Ash,  47 
W.  Va.  480,  35  S.  E.  Rep.  887; 
Capehart  vs.  Dowery,  10  W.  Va. 
130;  Young  vs.  McClung,  9  Gratt. 
336. 

In  England  it  seems  that  where 
lands  are  decreed  to  be  sold  by  the 
Court  of  Chancery,  the  court  in 
most  instances  undertakes  to  sell 
a  good  title,  and  therefore  it  is  com- 
mon to  make  a  reference,  to  see  if 
a  good  title  can  be  made  to  the  pur- 
chaser ;  and  he  will  not  be  compelled 
to  take  one  that  is  defective.  Mar- 
low  vs.  Smith,  2  P.  Wms.  198;  Shaw 
vs.  Wright,  3  Ves.  R.  22;  Coffin  vs. 
Cooper,  14  Ves.  R.  205;  Coop.  Rep. 


138;  Sugdeu  on  Vend.  105,  sec.  21, 
113j  sec.  47;  Daniel's  Chan.  Pr. 
1455.  In  Virginia  the  course  has 
been  different.  See  Long  vs.  Wel- 
ler,  29  Gratt.  347;  Hickson  vs. 
Rucker,  77  Va.  138;  Redd  vs. 
Dyer,  83  Va.  331,  2  S.  E.  Rep.  283. 

118  Williamson  vs.  Jones,  supra. 

119  Williamson  vs.  Jones,  supra. 

"  Apparent  defects,  known  defects, 
or  such  as  might  reasonably  have 
been  seen  and  discovered,  afford  no 
ground  for  relief,  but  such  as  are 
concealed,  and  not  of  a  nature  to  be 
discovered,  do  constitute  good 
ground  for  relief.  Hence,  where  one 
of  tAvo  adjoining  lots  owned  by  the 
same  parties  was  sold  at  auction 
under  a  decree  of  court,  and  at  the 
time  of  sale  nothing  was  said  of 
an  easement  running  from  the  un- 
sold lot  through  the  one  sold,  for 
carrying  water  from  the  former  to 
a  culvert  in  the  street,  and  the  ease- 
ment was  not  to  be  seen,  and  was 
not  known  to  the  purchaser,  or  even 
to  the  auctioneer,  it  was  held  that 
the  purchaser  was  entitled  to  have 
his  lot  free  of  the  easement;  and  be- 
cause of  a  mutual  mistake  in  the 
quantity  of  land  sold,  the  value  of 
forty-two  and  one-half  acres  was 
abated  to  the  purchaser  from  his 
purchase  money."  2  Bart.  Ch.  Pr. 
(2nd  Ed.)  1186,  1187. 

See  First  Nat,  Bank  vs.  Hyer.  48 
W.  Va.  13,  32  S.  E.  Rep.  1000 
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who  must  be  a  party  to  the  suit,  possesses  and  it  is  the  duty  of 
the  purchaser  to  ascertain  for  himself  the  title  to  the  land  as 
well  as  the  extent  thereof,  and  if  he  have  just  ground  of  objec- 
tion for  want  or  defect  of  title,  he  should  present  his  objections 
to  the  court  before  the  confirmation  of  the  report  of  sale.'^° 
A  person  having  purchased  property  at  a  judicial  sale,  and  per- 
mitted the  sale  to  be  confirmed  without  objection,  is  not  entitled 
to  be  relieved  from  his  purchase,  or  from  paying  the  purchase 
money,  though  he  has  acquired  no  valid  title  to  the  land  pur- 
chased by  him.^^^  Of  course,  this  doctrine  is  subject  to  the 
qualification  that  the  purchaser  is  entitled  to  relief  on  the 
ground  of  after-discovered  mistake  of  material  facts,  or  fraud.^^^ 
But  the  mistake  must  be  mutual,  for  the  mistake  of  one  of  the 
parties,  occasioned  by  his  own  culpable  negligence,  does  not  en- 
title him  to  relief  as  against  the  other,  who  is  free  from  negli- 
gence.^^°  And  if  fraud  or  mistake  be  relied  on  by  a  purchaser 
after  the  sale  has  been  confirmed,  it  must  be  clearly  and  dis- 
tinctly charged  and  proved.  ^^*  It  is  scarcely  necessary  to  state 
that  a  purchaser  at  a  judicial  sale  only  obtains  title  to  such  prop- 
erty as  the  decree  authorizes  to  be  sold.^^° 

§688.    As  to  rescinding  a  judicial  sale. 

It  is  the  policy  of  the  law  that  purchasers  at  judicial  sales, 
who  are  amenable  to  the  coercion  of  the  courts  for  the  perform- 
ance of  their  part  of  the  contract  of  sale,  should  also  be  entitled 
to  certainty  and  security  of  their  once  vested  rights  under  the 
oontract.^^*     Hence,  after  a  sale  has  been  confirmed  by  the  court 

120  Young   vs.  MeClung,  9  Gratt.  Strothers,   76   Va.   862;    Crislip  vs. 

336;     Threlkeld     vs.     Campbell,     2  Cain,  19  W.  Va.  438. 

Gratt.  198,  44  Am.  Dec.  384;  Long  122  Redd   vs.    Dyer,   supra;   Hick- 

vs.   Weller,    29    Gratt.    347;    Smith  son  vs.  Rueker,  supra. 


vs.  Worthara,  82  Va.  937,  1  S.  B 
Rep.  33 ;  Hickson  vs.  Rucker,  77  Va 
135. 

121  Young    vs.    MeClung,    supra; 
Worham  vs.  Hardway,  5  Gratt.  60 
Redd  vs.  Dyer,  83  Va.  331,  2  S.  E 
Rep.  283,  5  Am.  St.  Rep.  272 ;  Hick 
son   vs.   Rucker,    supra;   Boyce   vs 


123  Redd  vs.  Dyer,  supra;  Long 
vs.  Weller,  supra. 

124  Redd  vs.  Dyer,  supra;  Hord 
vs.  Colbert,  28  Gratt.  49;  Gregory 
vs.  Peoples,  80  Va.  355. 

125  First  Nat.  Bank  vs.  Hyer,  su- 
pra. 

126  Langyher  vs.  Patterson,  77  Va. 
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it  cannot  be  set  aside  except  upon  petition  or  motion,  after 
proper  notice  to  all  parties  interested  and  for  good  cause 
shown."" 

§689.     The  purchaser's  right  to  the  possession  of  property  bought 
at  a  judicial  sale. 

After  the  confirmation  of  a  sale  of  property  made  under  a 
decree  of  court,  the  purchaser  is  entitled  to  the  possession 
thereof,  even  though  the  decree  confirming  the  sale  does  not 
direct  possession  to  be  delivered  to  him.^^'  If  an  appeal  in  the 
cause  has  been  taken  and  perfected  before  the  purchaser  obtains 
possession,  he  cannot  then  properly  have  possession,  but  if 
possession  be  obtained  before  the  appeal  is  perfected,  the  pur- 
chaser is  entitled  to  retain  it  until  the  ease  is  decided  in  the 
Appellate  Court.^^® 

§690.     How  a  purchaser  may  be  compelled  to  pay  the  purchase 
money. 

If  a  purchaser  at  a  judicial  sale  fail  or  refuse  to  pay  the 
purchase  money  or  any  part  of  such  money,  he  may  be  proceeded 
against  by  rule  to  show  cause  why  he  should  not  do  so,  and  in 
the  event  of  his  failure  to  do  so,  that  the  property  be  sold  to 
satisfy  the  debt ;  ^^^  or  when  authorized  by  the  court  to  do  so, 
.  suit  may  be  brought  on  the  purchase  money  notes  or  other 


470;  Virginia  Fire  and  Marine  Ins.  "Commissioner    having    been    in- 

Co.  vs.  Cottrell,  85  Va.  857,  9  S.  E.  dueed  to  execute  deed  conveying  the 

Rep.  132;,  17  Am.  St.  Rep.  108.  property  to   the   purchaser,   by  the 

127  Langyher  vs.  Patterson,  supra.  latter's   fraud    or   wilful    misrepre- 

128  Hudgins  vs.  Merchant,  28  sentation,  or  by  his  misrepresenta- 
Gratt.  177;  Whitlock  vs.  Johnson,  tion  upon  an  honest  mistake  of  fact 
87  Va.  323,  12  S.  E.  Rep.  614.  as  to  the  payment  of  the  purchase 

129  Hudgins  vs.  Merchant,  supra.  money,  purchaser  cannot  rely  on  the 
ISO  Williams   vs.    Blakey,    76   Va.  deed  as  an  estoppel,  but  may  be  pro- 

254;    Clarkson  vs.  Read,   15  Gratt.  ceeded  against  by  rule  to  have  the 

288 ;  Glenn  vs.  Blackford,  23  W.  Va.  deed  annulled  and  the  property  sub- 

185 ;   Gilmer  vs.  Baker,  24  W.  Va.  jected  to  sale."  Williams  vs.  Blakey, 

84;   Stout  vs.  Phillippi,  41  W.  Va.  supra. 
348,  23  S.  E.  Rep.  at  p.  574. 
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security  taken  at  the  sale,  by  and  in  the  name  of  the  special 
commissioner  in  whose  name  they  are  given. ^^^ 

§691.     How  a  special  commissioner  may  be  proceeded  against  for 
breach  of  duty. 

A  special  commissioner,  as  we  haVe  already  seen,''^  is  the 
mere  agent  or  officer  of  the  court,  and  no  decree  can,  therefore, 
be  rendered  against  him  unless  he  has  first  been  charged  with 
some  default  or  breach  of  duty,  and  a  rule  or  other  process 
served  on  him  to  answer  such  charge.^^^ 

§692;     The  disposal  of  the  cash  payment  of  the  purchase  money 
by  the  special  commissioner. 

There  should  be  no  money  paid  out  by  the  commissioner  until 
after  the  sale  has  been  confirmed. ^''■'  In  the  case  of  Arnold  vs. 
Casner,  cited  in  the  footnote,  it  is  decided  that  "  the  proper 
rule  for  the  court  in  directing  a  sale  of  real  estate,  is  to  direct, 
in  the  decree  ordering  the  sale,  that  the  cash  payment  shall 
be  retained  by  the  commissioner  making  the  sale,  or  be  paid  into 
bank  to  the  credit  of  the  suit,  subject  to  the  future  order  of 
the  court.  The  money  being  thus  under  the  control  of  the  court, 
will,  upon  the  confirmation  of  the  report  or  upon  setting  aside 
the  sale,  be  disposed  of  in  the  way  that  shall  then  seem  proper." 

§693.     The  removal  of  a  special  commissioner. 

If  for  any  cause  a  special  commissioner  ought  to  be  removed, 
the  court  will  ordinarily  award  a  rule  against  such  commis- 
sioner, to  show  cause  why  he  should  not  be  removed,  before  re- 
moving him  and  appointing  some  one  else  in  his  place.^^^  But 
the  court  has  the  power  to  remove  him  without  notice  for  good 
cause  shown,  and  the  commissioner  cannot  appeal  from  an  order 
of  removal  so  msLde,""  and  unless  the  discretion  of  the  court  in 

131  Clarke  vs.  Shanklin,  24  W.  Va.  is*  Arnold  vs.  Casner,  22  W.  Va. 
30;  Blair  vs.  Core,  20  W.  Va.  265;       444. 

Clarkaon  vs.  Doddridge,  14  Gratt.  42.  iss  Connell    vs.    Wilhelm,    36    W. 

132  Ante,  sec.  668.  Va.  598,  15  S.  E.  Rep.  245. 

133  Gilmer  vs.  Baker,  24  W.  Va.  ise  Arbogast  vs.  MeGraw,  47  W. 
84;  Tyler  va.  Toms,  75  Va.  116.  Va.  263,  34  S.  B.  Rep.  736. 
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this  respect  is  plainly  abused,  to  the  prejudice  of  the  parties  to- 
the  litigation,  it  will  not  be  disturbed  by  an  Appellate  Court.^^^ 

§694.    The  compensation  of  a  special  commissioner. 

It  is  provided  by  statute  in  the  Virginias  that  "  for  the 
services  of  commissioners  or  ofBcers  under  any  decree  or  order 
for  a  sale,  including  the  collection  and  paying  over  of  the 
proceeds,  there  shall  not  be  allowed  any  greater  commission 
than  five  per  centum  on  the  first  three  hundred  dollars  received 
by  them,  and  two  per  centum  on  all  above  that  sum,  unless  the 
court  otherwise  order.  And  if  a  sale  be  made  by  one  commis- 
sioner or  officer  and  the  proceeds  be  collected  by  another,  the 
court  under  whose  order  or  decree  they  acted,  shall  apportion 
the  commission  between  them  as  may  be  just."  ^^^ 

§695.     Special  commissioners  for  the  assignment  of  dower. 

It  frequently  occurs  that  dower  is  assigned  in  suits  for  par- 
tition, when  the  same  commissioners  assign  dower,  that  make 
partition  among  the  tenants  in  common  or  co-parceners.  But 
often  suits  in  equity  are  brought  for  the  sole  purpose  of  having 
dower  assigned.  When  the  court  in  its  decree  adjudicates  or 
finds  that  the  plaintiff  is  entitled  to  dower,  it  then  usually  ap- 
points three  or  more  commissioners  to  estimate  the  value  of  the 
estate,  and  to  set  off  the  dower  by  proper  metes  and  bounds.^^' 
The  commissioners  ought  to  be  sworn  and  their  report  should 
show  that  they  were  sworn.  ^*° 

137  Idem.  139  Moore  vs.  Dick,  134  111.  43,  24 

138  Code  (W.  Va.),  Ch.  132,  eec.  N.  E.  Rep.  768;  Tod  vs.  Baylor,  4 
3;  Code   (Va.),  1887,  sec.  3404.  Leigh  498;   Heisen  vs.  Heisen,   145 

Under  this  statute  it  is  error  to  111.  658,  21  L.  E..  A.  434,  440;  Fitz- 

allow  full  commissions,  and  an  ad-  hugh  vs.  Foots,  3  Call  13;  2  Daniell 

ditional  sum   for   extraordinary  ef-  Ch.  PI.  and  Pr.  (6th  Am.  Ed.)  1167, 

forts    made    in    effecting    the    sale.  1151. 

Womack  vs.  Glasgow,  84  Va.  9,   5  "o  7  Eno.  PI.  and  Pr.  185. 
S.  E.  Rep.  550. 
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§696.    By  what  judge  or  court  an  injunction  may  be  awarded. 

It  is  provided  by  statute  in  the  Virginias  that  every  Judge 
of  a  Circuit  Court  ^  shall  have  a  general  jurisdiction  in  award- 
ing injunctions,  whether  the  judgment  or  proceeding  enjoined 
be  in  or  out  of  his  circuit,  or  the  party  against  whose  proceeding 
the  injunction  be  asked,  reside  in  or  out  of  the  same.^  And  it 
necessarily  follows  that  a  court  when  in  session  possesses  powers, 
as  to  the  mere  matter  of  awarding  an  injunction,  commensurate 
with  or  greater  than  those  of  the  Judge  of  such  court  when 
acting  in  vacation.^  When  a  Circuit  Court  *  or  a  Judge  thereof 
shall  refuse  to  award  an  injunction,  a  copy  of  the  proceedings 
in  court,  and  the  original  papers  presented  to  the  Judge  in  vaca- 
tion, with  his  order  of  refusal,  may  be  presented  to  a  Judge  of 
the  Supreme  Court  of  Appeals,  who  may  thereupon  award  the 
injunction.'     The  Judges  of  the  Court  of  Appeals  or  any  one  of 


1  And  in  Virginia,  every  corpora- 
tion court  also. 

2  Code  (W.  Va.),  Ch.  133,  sec.  6; 
Code  (Va.),  1887,  sec.  3437. 

3  1  Bart.  Ch.  Pr.  (2nd  Ed.)  447; 
Randolph  vs.  Tucker,  10  Leigh  655; 
Cocke  vs.  PoUok,  1  H.  and  M.  499. 

*  In  Virginia  the  statute  includes 
not  only  circuit  but  corporation 
courts  also. 
'  5  Code  (W.  Va.),  Ch.  133,  sec.  7; 
Code  (Va.)  1887,  sec.  3438;  Mayo 
vs.  Harris,  2  Munf.  423;  Webster 
vs.  Couch,  6  Rand.  519. 

"  An  injunction  refused  by  a 
judge  of  a  Circuit  Court  is  pre- 
sented to  a  Judge  of  the  Supreme 
Covirt  of  Appeals  -who  also  refuses 
it.  The  injunction  may  be  awarded 
by  another  Judge  of  the  Court  of 
Appeals.  Jaynes  vs.  Brock,  10 
Gratt.  211. 

"  When  a  chancellor  refuses  to  re- 
instate an  injunction,  on  new  proofs 
of  the  allegations  of  a  bill,  a  Judge 
of  the  Court  of  Appeals  has  a  right, 
on  appeal  to  him,  to  reinstate  it." 

Webster  vs.  Couch,  6  Rand.   519. 


An  appeal  does  not  lie  to  the  ac- 
tion of  a  Circuit  Court  or  Judge 
thereof  in  vacation,  refusing  to 
grant  an  injunction.  McDaniel  vs. 
Ballard,  4  W.  Va.  196, 

See  also  Wilder  ts,  Kelley,  Judge, 
'88  Va.  274,  13  S.  E.  Rep.  483,  in 
which  it  is  decided  that  where  a 
Judge  of  a  Circuit  Court  refuses  to 
award  an  injunction,  the  remedy  is 
by  application,  aecompanie.d  by  the 
original  application  and  the  order 
of  refusal,  to  a.  Judg-e  of  the  Su- 
preme Court,  who  may  review  and 
reverse  the  action  of  the  Circuit 
Judge,  and  award  the  injunction ; 
which  injunction,  so  awardedi  it  ia 
the  province  of  the  Circuit  Judge  to 
enforce  and  restrain  any  disobedi- 
ence thereto,  by  attachment  or  other 
process.  Nor  does  it  matter  that 
the  injunction  in  question  is  the  sec- 
ond or  supplemental  bill  for  an  in- 
junction; and  where  the  Circuit 
Judge  refuses  to  enforce  obedience 
to  such  injunction  so  awarded  by  a 
Judge  of  the  Supreme  Court,  the 
writ  of  mandamus  will  be  issued. 
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them,  out  of  court,  may  award  injunctions  upon  the  refusal  of  a 
Circuit  Court  or  Judge  thereof  to  do  so,  but  this  power  is  not 
possessed  by  the  Court  of  Appeals  sitting  as  a  court.® 

§697.     The  court  having  jurisdiction  of  a  bill  for  an  injunction. 

Jurisdiction  of  a  bill  for  an  injunction  to  a  judgment  shall 
be  in  the  Circuit  Court '  of  the  county  in  which  the  judgment 
is  rendered,^  and  as  to  any  other  matter  in  the  county  in  which 
the  act  or  proceeding  is  to  be  done,  or  is  doing  or  is  apprehend- 
ed."    Thus,  the  Chancery  Court  of  the  city  of  Richmond  cannot 


6  Mayo  vs.  Haines,  2  Munf .  423 ; 
MeDaniel  vs.  Ballard,  supra. 

'  In  Virginia  the  Circuit  Court  or 
corporation  court. 

8  Code  (W.  Va.),  Ch.  133,,  see.  4; 
Code   (Va.),  1887,  see.  3436. 

8  Code  (W.  Va.),  Ch.  133,  see.  4; 
Code-(Va.),  1887,  sec.  3436. 

In  Beckley  vs.  Palmer,  11  Gratt. 
625,  Lee,  J.,  in  construing  this  stat- 
ute, says :  "  For  the  purpose  of  de- 
termining the  court  which  shall 
have  jurisdiction  of  a  bill  of  in- 
junction, and  of  ascertaining  what 
shall  be  the  condition  of  the  injunc- 
tion bond  and  before  what  Clerk  it 
shall  be  given,  the  act  in  effect 
classifies  injunctions  vmder  two 
heads.  First,  injunctions  to  judg- 
ments; second,  other  injunctions  to 
independent  or  collateral  acts  or 
proceedings,  having  no  relation  to 
judgments,  which  are  to  be  done  or 
are  doing  or  apprehended.  See  sec. 
4  and  sec.  10.  Of  the  latter  class 
are  injunctions  to  stay  waste,  to 
prevent  a  nuisance,  to  arrest  a  sale 
improperly  about  to  he  made  by  a 
trustee,  to  restrain  the  doing  of  an 
unlawful  act  prejudicial  to  the  com- 
plainant, and  for  which,  if  done, 
he  could  have  no  adequate  compen- 
sation in  damage,  and  the  numerous 
other  matters  having  no  reference  to 


any  previous  judgments  at  law, 
which  constitute,  the  proper  subjects- 
of  injunction;  and  these  are  plain- 
ly the  matters  contemplated  by  the 
act  when  it  speaks  of  acts  or  pro- 
ceedings about  to  be  done  or  appre- 
hended. In  the  latter  eases,  the 
jurisdiction  is  assigned  to  the  courts- 
of  the  county  in  which  the  act  or 
proceeding  is  about  to  be  done  or 
is  apprehended :  the  injunction  bond 
la  to  be  given  before  the  court  in 
which  the  injunction  suit  is  ij»sti- 
tuted,  and  the  condition  of  the  bond 
is  to  be  such  as  the  court  or  Judge 
awarding  the  injunction  shall  pre- 
scribe. In  the  former  the  jurisdic- 
tion is  to  be  in  the  court  of  the 
county  in  which  the  judgment  was 
rendered,  the  bond  is  to  be  given  be- 
fore the  Clerk  of  the  court  in  which 
the  judgment  is,  and  it  is  to  be  with 
condition  to  pay  the  judgment  (in 
case  the  injunction  be  dissolved) 
and  all  costs  that  may  be  awarded 
and  all  damages  that  shall  be  in- 
curred, and  with  a  further  condi- 
tion, if  a  forthcoming  bond  have 
been  given  to  indemnify  the  sureties 
in   such   forthcoming  bond.  .     . 

No  doubt  there  may  be  eases  in 
which  the  court  of  a  particular 
county,  having  jurisdiction  upon 
other   grounds,   may  rightfully  en- 
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«njom  an  act  to  be  done  in  the  county  of  Prince  George." 
This  statute  only  contemplates  a  pure  bill  of  injunction, —  not 
a  bill  seeking  other  relief,  to  which  the  injunction  is  merely 
ancillary.^^     Thus,  where  a  suit  is  brought  in  one  county  to  set 


join  proceedings  on  a  judgment  of 
another  county,  where  such  a,  meas- 
ure is  appropriate  to  the  relief 
proper  to  be  administered  in  the 
cause;  but  where  the  sole  ground 
oi  relief  is  the  right  to  enjoin  pro- 
•ceedings  on  the  judgment  whether 
for  a  matter  of  equity  existing  ante- 
rior to  its  rendition  or  subsequently 
arising,  and  it  is  sought  by  a  party 
who  or  whose  property  is  liable  to 
•execution  upon  it,  I  think  it  clear 
the  case  is  one  of  an  injunction  to 
the  judgment,  within  the  meaning 
•of  the  act,  and  that  the  jurisdiction 
•of  the  suit  is  in  the  courts  of  the 
county  in  which  the  judgment  was 
rendered;  and  that  a  court  of  an- 
■other  county  to  which  the  execution 
might  chance  to  be  sent,  and  in 
which  it  was  levied  on  property  of  a 
defendant,  has  for  that  cause  no 
right  to  entertain  jurisdiction  of 
the  case." 

10  N.  &  W.  R.  Co.  vs.  Postal  Tel. 
Cable  Co.,  88  Va.  936,  14  S.  E.  Rep. 
•690. 

Under  Va.  Code,  1887,  sec.  3436, 
as  amended  by  Acts  1899-1900,  p. 
■966,  providing  that  jurisdiction  of 
a  bill  for  an  injunction  to  restrain 
any  act  or  proceeding  shall  ])e  in  the 
Circuit  Court  of  the  county  in  which 
such  act  or  proceeding  is  to  be  done 
•or  is  being  done  or  apprehended,  the 
Circuit  Court  of  a  county  has  juris- 
diction of  a  suit  to  enjoin  the  Clerk 
of  such  county  from  conveying  cer- 
tain delinquent  lands  to  an  applicant 
for  the  purchase  thereof.  Baker  vs. 
Briggs,  99  Va.  360,  38  S.  E.  Rep. 
277. 


iiMuller  vs.  Bayly,  21  Gratt. 
521;  Winston  vs.  Midlothian  Coal 
Mining  Co.,  20  Gratt.  686;  Beckley 
vs.  Palmer,  11  Gratt.  625;  Pulliam 
vs.  Winston,  5  Leigh  324;  Single- 
ton vs.  Lewis,  6  Muuf.  397;  Hough 
vs.  Shreeves,  4  Munf.  490;  Toledo 
Tie  and  L.  Co.  vs.  Thomas,  33  W. 
Va.  566,  11  S.  E.  Rep.  37,  25  Am. 
St.  Rep.  925. 

Where  a  bill  seeks  relief  and  asks 
for  an  injunction  to  restrain  the 
sale  of  real  estate  in  another  coun- 
ty as  ancillary  to  the  relief 
sought,  the  court  of  the  coun- 
ty or  city  where  the  defendants  or 
some  of  them  reside,  has  jurisdic- 
tion of  the  cause;  and  the  order  for 
the  injunction  properly  proceeds 
from  the  court  of  that  county  or 
city.  Winston  vs.  Midlothian,  etc., 
Co.,  20  Gratt.  686. 

Under  the  statute,  Va.  Code,  1887, 
sec.  3436,  providing  that  the  juris- 
diction of  a  bill  for  an  injunction 
to  any  judgment,  act,  or  proceeding 
shall  be  in  the  Circuit  Court  of  the 
county,  or  in  the  Circuit  or  Cor- 
poration Court  of  the  corporation, 
in  which  the  judgment  is  rendered 
or  in  which  the  act  or  proceeding 
is  to  be  done,  or  is  doing  or  appre- 
hended, an  injunction  to  restrain 
entry  on  land  cannot  be  maintained 
in  a  county  other  than  that  in 
which  the  land  i^  situated.  Nor- 
folk, etc.,  R.  Co.  vs.  Postal  Tel. 
Cable  Co.,  88  Va.  932,  14  S.  E.  Rep. 
689;  N.  &  W.  R.  Cn.  vs.  Postal  Tel. 
Cable  Co.,  88  Va.  936,  14  S.  E.  Rep. 
690.  See  also  Beckley  vs.  Palmer, 
11  Gratt.  625. 
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aside  a  deed  on  the  ground  of  fraud,  and  the  bill  asks  for  an 
injunction  to  restrain  the  sale  of  real  estate  in  another  county, 
as  ancillary  to  the  relief  sought,  the  court  of  the  county  where 
the  defendants  or  some  of  them  reside,  and  in  which  the  suit  is 
brought,  has  jurisdiction  of  the  cause,  and  the  order  for  the 
injunction  properly  proceeds  from  the  court  of  that  county.^* 
And  in  case  the  Judge  of  the  Circuit  Court  of  the  county  in 
which  the  judgment  is  rendered  be  interested,  a  Circuit  Court 
of  tiie  county  of  an  adjoining  circuit  has  jurisdiction  to  enjoin 
a  judgment  rendered  in  the  court  of  the  circuit  where  the  Judge 
is  interested  and  hence  disqualified  to  sit  in  the  case.^'  In 
every  case  of  a  pure  bill  of  injunction,  the  suit  must  be  brought 
in  the  county  in  which  the  judgment  is  rendered  when  the  object 
of  the  bill  is  to  enjoin  the  judgment,^*  and  if  it  be  for  any  other 
I)urpose,  then  in  the  county  where  the  act  is  doing  or  appre- 
hended." 

§698.     The  clerk  to  whom  the  order  awarding  an  injunction 
must  be  directed. 

Whenever  an  order  is  made  awarding  an  injunction  by  a 
Judge  in  vacation,  or  by  a  court  in  term  time,  on  a  bill  which 
has  no  other  object  than  the  procurement  of  an  injunction,  or 
when  the  order  awarding  an  injunction  is  allowed  by  a  Judge  of 
the  Court  of  Appeals  on  such  a  bill,  such  order  shall  be  directed 
to  the  Clerk  of  the  court  in  which  the  judgment  shall  have  been 
rendered,  if  it  be  sought  to  enjoin  a  judgment,  otherwise  to 
the  Clerk  of  the  Circuit  Court  of  the  county  wherein  the  act  or 
proceeding  is  doing  or  apprehended,^"  and  the  subsequent  pro- 
ceedings must  be  had  in  that  county.^' 

12  Winston    vs.    Midlothian    Coal  Rep.  689 ;  Baker  vs.  Briggs,  99  Va. 

Mining  Co.,  supra.  360,  38  S.  E.  Eep.  277. 

i3Grahamvs.  Citizens' Nat.  Bank,  le  Code    (W.  Va.),   Oh.    133,   sec. 

45  W.  Va.  701,  32  S.  E.  Rep.  245.  9;    Code     (Va.),    1887,    sec.    3439; 

1*  Beckley  va.  Palmer,  supra.  Randolph  vs.  Tucker,  10  Leigh  655. 

15  Norfolk  &  W.  R.  Co.  vs.  Postal  i7  Randolph  vs.  Tucker,  supra. 
Tel.  Cable  Co.,  88  Va.  932,  14  S.  E. 
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§699.    The  manner  of  applying  for  an  injunction. 

The  usual  mode  of  applying  for  an  injunction  is  by  petition 
or  motion  accompanied  by  bill  of  complaint,  duly  verified/' 
and  in  vacation  the  application  is  always  made  in  this  way." 
The  bill  sets  forth  the  grounds  for  the  injunction  and  the 
special  prayer  therefor,^"  and  if  the  case  in  which  the  injunc- 
tion is  sought  be  not  ready  for  hearing,  it  is  usual  to  satisfy  the 
court  or  the  Judge  of  the  plaintiff's  equity  by  proper  affidavit 
appended  to  the  bill.''^ 

§700.     As  to  giving  notice  of  the  application  for  an  injunction. 

Whether  the  application  for  an  injunction  be  made  in  term 
time,  or  in  vacation,  the  court  or  Judge  may  require  that 
reasonable  notice  be  given  to  the  adverse  party,  or  his  attorney- 
at-law  or  in  fact,  of  the  time  and  place  of  moving  for  it  before 
the  injunction  is  awarded,  if  in  the  opinion  of  the  court  or 
Judge  it  be  proper  that  such  notice  should  be  given.^''     And 

18  1  Beach  Mod.  Eq.  Pr.,  sec.  85 ;  usual  course  is  to  grant  an  injunc- 

1  Bart.   Ch.  Pr.    (2nd  Ed.)    448;   2  tion  only  upon  a  bill  duly  verified,- 

Daniell  Ch.   PI.  and  Pr.    (6th  Am.  it  would  seem  that  the  oath  of  com- 

Ed.)   1666,  1667,  and  notes;  Boiling  plainant  or  other  person  conversant 

vs.   Tate,   65  Ala.   417;    Bryant  vs.  with    the    facts    may    be    dispensed 

People,  71   111.  32;   Oil  Run  Petro-  with  if  the  confidence  of  the  court" 

leum  Co.  vs.  Gale,  6  W.  Va.  542.  can    be    otherwise    obtained.     Thus 

19 /(Jem.  documentary    evidence    establishing 

20  2  Beach  Mod.  Eq.  Pr.,  see.  766 ;  complainant's  equities  and  his  right 
Boiling  vs.  Tate,  supra  j  Bryant  vs.  to  relief  will  suffice  to  warrant  the 
People,  supra.  court  in  granting  an  injunction,  and 

21  2  Beach  Mod.  Eq.  Pr.,  sec.  767 ;  such  evidence  may  be  presented  by 
1  Bart.  Ch.  Pr.   (2nd  Ed.)  448.  properly   verified   copies   of   private 

"  It  is  no  objection  to  a  bill   of  instruments,    or    of    records,    when 

injunction  that  it  is  sworn  to  by  a  such    is    the    appropriate    mode    of 

person  not  one  of  the  plaintiffs,  if  proof.     See   also   Charles    vs.   Sher- 

the   affidavit  be   good   in  other    re-  riflf,   etc.,    12  Md.   274;   Youngblood 

speet.B  "     C.  &  O.  R.  R.  Co.  vs.  Huse,  vs.  Schamp,  2  MeCart.  42." 
5  W.  Va.  579.  It  is  sufficient  if  the  affidavit  be 

See    Oil    Run   Petroleum    Co.    vs.  in   the  form  prescribed  by  statute. 

Gale,  supra.  Code    (W.  Va.),  Ch.  125,  sec.  42. 

The   court   in   this   case,   quoting  22  Code    (W.   Va.),   Ch.    133,   sec. 

from  High  on  Injunctions,  says  in  3;  Code  (Va.),  1887,  see.  3440. 
its  opinion  at  p.  544:     "While  the 
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if  the  application  contemplates  the  appointment  of  a  receiver 
as  well  as  the  awarding  of  an  injunction,  notice  of  the  time 
and  place  of  the  application  should  be  given,  unless  the  case  be 
so  urgent  as  not  to  admit  of  delay. ^* 

As  perceived  from  the  language  of  the  statute,  the  matter 
of  requiring  notice  of  an  application  for  an  injunction  to  be 
given  is  left  to  the  discretion  of  the  court ;  yet  from  the  author's 
personal  experience  and  observation  of  the  practice  in  West 
Virginia  it  is  not  usual  to  require  notice  of  the  application  or 
motion  before  awarding  an  injunction,  for  the  reason,  presum- 
ably, that  a  bond  with  ample  surety  is  essential  to  the  operation 
of  the  injunction,  conditioned  to  pay  all  costs  and  damages 
that  may  be  incurred  or  sustained  by  any  one  in  case  the  in- 
junction should  be  dissolved.^^  But  Holt,  J.,  in  Williamson 
vs.  Jones, ^^  in  his  opinion  in  that  case  says :  "  The  very  general 
practice  is  to  require  notice,  especially  where  the  plaintiff  seeks 
to  enjoin  and  restrain  such  operations  as  from  their  nature  are 
liable  to  entail  serious  loss  in  being  unexpectedly  stopped; 
such  as  collieries,  furnaces,  oil  wells,  and  works  of  a  like  kind. 
In  this  instance  constant  working  seems  to  be  necessary  to  keep 
control  of  the  accompanying  salt  water.  Such  practice  is  so 
exceptional  in  that  class  of  cases  that  I  take  it  for  granted  that 
some  good  reason  for  its  adoption  must  in  this  case  have  been 
made  to  appear,  as  that  the  mere  act  of  giving  notice  might  have 
been  of  itself  productive  of  some  of  the  mischief  apprehended. 
In  such  eases  the  courts,  on  a  proper  showing,  award  injunctions 
without  notice."  °' 

2*  Bristow  vs.  Home  Bldg.  Co.,  91  practice   in   equity   in   the   Federal 

Va.  18,  20  S.  E.  Rep.  947.  courts    and  of  course  is  not  really 

25Daniell  Ch.  Pr.   (6th  Am.  Ed.)  applicable  to  our  State  court  in  the 

1666,  note.     As  to  when  bond  must  absence  of  a  like  rule  or  a  statute 

be  required  as  well  as  its  penalty  of  the  same  import. 
and  conditions^  see  post,  sees.   702-  Mr.  Spelling,  discussing  the  doc- 

70.5.  trine   of   notice,    says :     "  Unless    a 

20  39  W.  Va.  269,   19   S.  E.   Rep.  pressing  necessity  be  shown,  a  tem- 

436.  porary    injunction    should    not    be 

2' Citing  1  Fost.  Fed.  Pr.,  sec.  231.  granted    without    notice;    nor,    ex- 

The  principle  here  laid  down  in  cept  upon  a  case  clearly  made  show- 
Foster  Fed.  Pr.,  see.  231,  is  founded  ing  an  equitable  right  to  the  inter- 
lipon  Equity  Rule  55  governing  tht  ferenee  of  the  courts  a   substantial 
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§701.     The  order  awarding  the  injunction. 
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If  the  injunction  be  awarded  in  term,  it  is  entered  in  the 
order  book  as  any  other  decree,  but  when  allowed  in  vacation, 


ground  to  apprehend  such  loss  or 
damage  as  cannot  be  compensated 
for.  And  yet,  where  the  injunction 
is  granted  upon  notice  to  the  de- 
fendant, the  fact  that  many  of  the 
material  averments  of  the  bill  are 
stated  upon  information  and  belief, 
will  not  prevent  the  granting  of  the 
relief,  where  defendant  in  no  man- 
ner denies  such  averments."  In- 
junction and  Ex.  Rem.  (2nd  Ed.), 
sec.  29. 

The  same  learned  author  further 
considering  the  subject  of  notice  of 
applications  for  injunctions,  says: 
"  Even  in  the  absence  of  statutory 
provisions  on  the  subject^  courts  of 
equity  have  undoubted  power,  where 
the  urgency  and  necessities  of  the 
case,  as  shown  by  the  bill,  or  bill 
and  accompanying  affidavits,  re- 
quire it  to  grant  a  preliminary  in- 
junction without  notice  to  the  de- 
fendant; but  in  the  absence  of 
pressing  necessity  it  is  improper  to 
do  so.  Where  large  interests  are  to 
be  affected,  notice  will  almost  in- 
variably be  required.  And  where 
an  order  granting  temporary  relief 
is  in  fact  final,  the  question  of 
whether  irreparable  injury  will  re- 
sult from  the  delay  for  giving  notice 
becomes  in  a  measure  jurisdictional, 
and  not  entirely  discretionary  with 
the  court.  In  New  York  and  Cali- 
fornia, and  perhaps  in  some  other 
states,  it  is  provided  by  statute  that 
injunctions  shall  not  be  granted 
without  notice,  where  the  general 
and  ordinary  business  of  a  corpora- 
tion would  thereby  be  suspended. 
But  this  provision  was  held  not  to 
apply  to  an  injunction  to  a  corpora- 


tion engaged  in  '  buying  and  selling 
mining  claims  and  working  them,' 
restraining  it  from  allowing  any  tail- 
ings  from   its   hydraulic   machines, 
or  earth  or  sediment,  from  flowing 
into  a  certain  river;  nor  to  prohibit 
the  granting  without  notice  a  tem- 
porary injunction  to  prohibit  a  rail- 
road  corporation  from   intersecting 
the  tracks   of   another   corporation. 
In  North  Carolina  it  seems  fully  es- 
tablished error  to  grant  an  injunc- 
tion in  any  case  without  notice.    In 
Indiana  it  is  likewise  held  that  tem- 
porary injunction   should   never   be 
allowed,  except  upon  a  case  clearly 
made,  showing  an  equitable  right  to 
the   interference   of  the   court,   and 
good  ground  to  apprehend  such  loss 
or  damage  as  cannot  be  compensat- 
ed for;  and  then,  not  until  the  ad- 
verse  party   has   had   notice.      But 
where  a  motion  for  an  injunction  is 
made  in  term  time,  and  defendant  is 
in  court,   and   actually  appears  by 
counsel   and  resists  the  motion,  he 
will  be  deemed  to  have  taken  actual 
notice  thereof  and  to  have  waived 
formal     notice.       In     the     Federal 
courts  the  same  rule  formerly  pre- 
vailed   as    in    North    Carolina,    the 
judiciary  act  of  1793  expressly  re- 
quiring notice.     But  under  a  later 
statute  providing  that,  whenever  no- 
tice is  given  for  a  motion  for  an  in- 
junction out  of  a  Circuit  Court  or 
District  Court,  the  court  or  Judge 
thereof  may,  if  there  appears  to  be 
danger   of   irreparable  injury  from 
delay,    grant    an    order    restraining 
the  act  sought  to  be  enjoined  untii 
the   decision  upon  the  motion,   the 
Judge  of  a  Circuit  Court  may  issue 
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the  order  is  addressed  to  the  Clerk,  is  written  out  and  signed 
by  the  Judge,  and  is  frequently  endorsed  upon  the  bill  or  peti- 
tion asking  for  it.""  While  it  is  usual  to  commence  the  order 
with  the  style  of  the  suit, '  and  follow  then  with  a  recital  of 
the  presentation  of  the  bill,  its  exhibits,  and  the  reading  or 
inspection  thereof  by  the  court  or  Judge,  with  an  award  of  the 
injunction  in  speciiic  terms,  requiring  bond  and  fixing  the 
penalty,  ^°  still,  it  is  only  necessary  and  is  sufficient  to  endorse 
on  the  bill  the  allowance  of  the  injunction  as  therein  prayed 
for,  or  upon  the  usual  terms  when  it  is  sought  to  enjoin  a 
judgment,  fixing  the  penalty  of  the  bond/" 

Upon  a  motion  before  a  Judge  in  vacation  to  require  of  the 
plaintiff  a  new  injunction  bond  with  an  enlarged  penalty,  the 
proper  order,  if  the  old  bond  is  insufficient,  is,  if  the  new  bond 
is  not  given  within  such  reasonable  time,  as  the  court  under 
the  circumstances  shall  fix,  that  after  such  time  the  injunction 
shall  be  dissolved  until  such  bond  be  given/^ 

§702.     The  injunction  bond. 

In  the  Virginias  it  is  expressly  provided  by  statute  that  an 
injunction  (except  in  the  case  of  any  personal  representative, 
or  other  person  from  whom,  in  the  opinion  of  the  court  or  Judge 
awarding  the  same,  it  may  be  improper  to  require  bond),  shall 
not  take  effect  until  bond  be  given  in  such  penalty  as  the  court 

a    temporary    restraining    order    in  "  An  order  of  a  Judge  of  the  Su- 

such    ease   without   notice   thereof."  preme  Court  granting  an  injunction 

Idem^  sec.  1016.  which  has  been  refused  by  the  lower 

28  1  Baft.  Ch.  Pr.   (2nd  Bd.)   450.  court  is,  wben  returned  to  the  cor- 

29  Beldona  Co.'s  case^  3  Bland  poration  court,  and  recorded  there, 
(Md.),   442;    Gifford  vs.  Hulett,   62  in    effect,    an   order   of   that   court; 

Vt.  342;  Wheeler  vs.  Steele,  50  Ga.  and   the  Judge  of  that  court  may 

34.  act  upon  it  as  an  order  of  his  own 

30  Dart  vs.  Houston,  22  Ga.  526 ;  court,  and  increase  the  bond  fixed 
Harman  vs.  Howe,  27  Gratt.  676,  by  the  Supreme  Court.  But  this  can- 
684 ;  Clarke  vs.  Hoomes,  2  H.  and  not  be  done  at  rules,  when  the  court 
M.  23.  is  not  in  term;  but  the  case  must 

31  Mason  vs.  Harper's  Ferry  be  matured  as  any  other  case,  and 
Bridge  Co.,  17  W.  Va.  407;  Wil-  regularly  proceeded  with."  Ruffin 
liamson  vs.  Jones,  39  W.  Va.  239,  vs.  Commercial  Bank,  90  Va.  708, 
19  S.  E.  Rep.  436.  19  S.  E.  Rep.  790. 
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or  Judge  awarding  it  may  direct,  with  condition  to  pay  the 
judgment  or  decree  (proceedings  on  which  are  enjoined)/^  and 
all  such  costs  as  may  he  awarded  against  the  party  obtaining 
the  injunction,  and  also  such  damages  as  shall  be  incurred  or 
sustained  by  the  person  enjoined,  in  case  the  injunction  be 
dissolved,  and  with  a  further  condition,  if  a  forthcoming  bond 
has  been  given  under  said  judgment  or  decree,  to  indemnify 
and  save  harmless  the  sureties  in  said  forthcoming  bond  and 
their  representatives,  against  all  loss  or  damage  in  consequence 
of  said  suretyship;  or,  if  the  injunction  be  not  to  proceedings 
on  a  judgment  or  decree,  with  such  condition  as  the  said  court 
or  Judge  may  prescribe/' 

An  injunction  ought  not  to  be  made  to  take  effect  until  bond 
shall  have  been  given,  but  if  by  accident  it  is  so  made  to  take 
effect,  this  is  not  a  fatal  error  to  the  order  awarding  it,  but 
a  reasonable  time  should  be  allowed  in  which  to  give  a  sufficient 
bond  after  the  service  of  a  rule  or  notice  to  do  so/*  If  a 
bond  be  given  by  a  personal  representative  upon  the  award  of  an 
injunction,  such  bond  will  be  void,  both  as  a  statutory  bond 
and  at  common  law/^ 

§703.     The  injunction  bond  further  considered. 

An  omission  in  the  bond  which  can  be  clearly  ascertained 
from  the  context,  will  be  supplied  by  the  court,  and  will  not 
vitiate  such  bond,'*  and  the  obligors  are  estopped  from  denying 

32  In  Virginia,  with  condition,  as  The  power  to  grant  injunctions  in 
to  the  court  shall  seem  just  and  vacation  and  to  require  a  bond  to 
proper  in  the  case,  either  to  pay  the  be  given  carries  with  it,  as  a  neees- 
judgment  or  decree  or  to  pay  the  sary  incident,  the  right  to  hear  and 
value  of  the  property  levied  on  by  determine  in  vacation  a  motion  to 
the  officer  when  there  has  been  a  require  a  new  bond  to  be  executed 
levy,  or  to  have  the  property  forth-  with  an  enlarged  penalty.  Hutchin- 
eoming  to  abide  the  future  order  or  son  vs.  Landcraft  4  W.  Va.  316; 
decree  of  court.  Code  (Va.)  1887,  Mason  vs.  Harper's  Ferry  Bridge 
sec.  3442.  Co.,  17  W.  Va.  407. 

33  Code  (W.  Va.)  Ch.  133,  see.  10;  restate  vs.  Johnson,  28  W.  Va. 
Code   (Va.)   1887,  sec.  3442.  .56. 

3*  C.  &  O.  K.  R.  Co.  vs.  Patton,  5  36  Harman    vs.    Howe,    27    Gratt. 

W.  Va.  234.     But  see  Lomax  vs.  Pi-       676. 
cot,  2  Rand.  247. 
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that  the  bond  is  in  proper  form  or  substance,  for  inasmuch  as 
they  took  the  injunction,  they  cannot  disclaim  their  bond/^ 
So,  if  conditions  be  inserted  in  the  bond  not  required  by  statute, 
or  others  omitted  that  are  required,  it  will  not  thereby  be  ren- 
dered void,  but  will  be  held  valid  to  the  extent  of  the  conditions 
which  it  properly  contains.^*  And  if  the  bond  does  not  strictly 
pursue  the  directions  of  the  statute,  it  will,  nevertheless,  be 
held  good.^''  If,  upon  the  final  hearing  of  a  cause,  it  should 
become  necessary,  to  fully  secure  or  protect  the  rights  of  a 
party,  an  injunction  will  be  awarded  without  bond.*" 

§704.     The  injunction  bond  further  considered. 

The  bond  should  be  given  before  the  Clerk,  and  if  the 
injunction  be  to  a  judgment  or  decree,  before  the  Clerk  of  the 
court  in  which  it  is  rendered,  and  in  other  cases,  before  the 
Clerk  of  the  court  in  which  the  suit  is  wherein  the  injunction 
is  awarded.*^  But  the  fact  that  the  bond  has  been  given  before 
the  court  will  not  render  it  invalid.*^  The  penalty  of  the  bond, 
when  the  injunction  is  to  a  judgment,  should  be  sufficient  to 
cover  the  judgment  and  interest  thereon,  and  it  is  usual  in  such 
case  to  require  a  penalty  in  double  the  amount  of  the  debt  and 
interest,*^  and  in  other  cases  the  penalty  should  be  sufficient 
to  cover  all  costs  that  may  be  incurred,  and  damages  that  may 
be  sustained,  in  case  the  injunction  should  be  dissolved,  which 
of  course,  must  be  determined  by  the  facts  and  circumstances 
of  each  particular  case. 

In  Virginia^  by  virtue  of  statute  now  in  force  in  that  State, 
if  the  bond  be  not  given  within  sixty  days  from  the  date  of 
awarding   the   injunction,    the   order    allowing  the   injunction 

37  Wray  vs.  Davenport,  79  Va.  26.  21  Pa.  St.  117;  Boston  vs.  Nichols, 

ssHolliday  vs.  Myers,  11  W.  Va.  47  III.  353. 
276;     Gillespie     vs.     Thompson,     5  *i  Code  (W.  Va.)  Ch.  133,  sec.  10; 

Gratt.  132;  Gibson  vs.  Beckham,  16  Code  (Va.)  1887,  sec.  3442;  Harman 

Gratt.  321.  vs.  Howe,  27  Gratt.  676. 

39  White   vs.    Clay,    7    Leigh    68 ;  *-  Harman  vs.  Howe,  supra. 

Fox  vs.  Montjoy,  6  Munf.  36.  *'  1  Bart.  Ch.  Pr.  494,  note,  citing 

*o  Glenn  vs.  Morgan,   23   W.  Va.  BlUingslea  vs.  Gilbert,  1  Bland  566. 

467;   Conn  vs.  Franklin  Canal  Co.,  See  also  Harman  vs.  Howe,  supra. 
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becomes  void.**  A  bond  of  indenmity  may  be  substituted  for 
an  injunction,  if  the  ends  of  justice  demand  it,  and  particularly 
so  in  matters  of  public  concern  in  which  the  public  interests 
would  be  injured  by  continuing  the  injunction  in  force,  pending 
the  litigation  out  of  which  the  injunction  arises.  *° 

A  Judge  may  make  an  order  in  vacation  requiring  a  new 
injunction  bond  to  be  given.** 

§705.    As  to  modifying  or  changing  the  scope  of  an  injnnction. 

As  we  have  already  seen  "  an  injunction  may  be  modified  in 
some  cases  by  the  substitution  of  a  bond  of  indemnity.  So, 
where  an  injunction  is  made  broader  than  the  case  made  by  the 
bill  authorizes,  on  a  motion  to  dissolve,  the  injunction  should 
be  limited  so  as  to  meet  the  case  made  by  the  bill,  and  to  wholly 
overrule  the  motion  to  dissolve  and  to  allow  the  excessive  in- 
junction to  stand  is  erroneous.**  So,  where  a  preliminary  in- 
junction requires  that  to  be  done  which  can  only  be  done  after 
full  hearing  upon  a  final  decree,  as  by  changing  the  possession 
of  realty,  or  depriving  one  in  possession  of  its  benefits,  the 
purpose  of  the  injunction  being  to  preserve  the  existing  status 
of  the  property  until  a  full  hearing  of  the  case  upon  its  merits, 
such  an  injunction  is  excessive,  and  ought  to  be  modified  on 
motion.** 

§706.     When  an  injunction  ought  to  be  dissolved. 

While  the  dissolution  of  an  injunction  is  a  matter  resting 
in  the  sound  discretion  of  the  court, "^  still  there  are  certain 

"1  Bart.  Ch.  Pr.   (2nd  Ed.)   495.  21  S.  E.  Rep.  490;  Jenkins  vs  Wal- 

There   is   no  such   statute   in   West  ler,  80  Va.  668. 

Virginia.  The     dissolution    of    injunctions, 

45  Campbell  vs.    Railroad,   23   W.  and  applications  to  hear  or  to  post- 

Va.  448.  pone  the  hearing  of  motions  to  dis- 

*6  Hutchinson  vs.  Landcraft,  4  W.  solve  them,  are  largely  matters  of 

Va.  312.  judicial  discretion,   and   the  Appel- 

*''  Ante,  sec.  704.  late  Court  will  not  disturb  the  ac- 

*8  Neale  vs.  County  Court,  43  W.  tion  of  the  court  below  where  it  ap- 

Va.  90,  27  S.  E.  Rep.  370.  pears  that  the  discretion  has  been 

*3  Bettman  vs.  Harness,  42  W.  Va.  soundly  exercised,  or  where  the  con- 

433,  26  S.  E.  Rep.  271.  trary  does  not  appear  in  the  record. 

50  Ingles  vs.   Straus,   91   Va.  209,  Ingles  vs.  Straus,  supra. 
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well  settled  principles  of  practice  which  ought  to  be  and  are 
observed  by  the  courts  on  motions  to  dissolve  injunctions.  Thus, 
where  upon  the  face  of  the  bill,  it  clearly  appears  that  the 
ease  is  without  equity,  a  motion  to  dissolve  the  injunction  will 
be  sustained.^^  So,  an  injunction  will  be  dissolved  on  bill  and 
answer  sworn  to,  where  the  answer  fully,  fairly,  plainly,  dis- 
tinctly and  positively  denies  all  the  material  allegations  of  the 
bill  on  which  the  injunction  was  granted,  and  such  allegations 
of  the  bill  are  not  supported  by  proof/^     In  Shonk  vs.  Knight, 


61  Hendricks  vs.  Compton,  2  Rob. 
Rep.  192;  Hudson  vs.  Kline,  9  Gratt. 
379 ;  Morehead  vs.  DeFord,  6  W.  Va. 
316. 

"  A  bill  for  an  injunction  to  the 
judgment  of  a  justice  on  the  verdict 
of  a  jury,  which  shows  on  its  face 
that  the  plaintiffs  have  a  plain,  ade- 
quate remedy  at  law,  is  fatally  de- 
fective ;  and  on  demurrer  thereto  the 
temporary  injunction  should  be  dis- 
solved and  the  bill  dismissed."  Shay 
vs.  Nolan.  46  W.  Va.  299,  33  S.  E. 
Rep.  225. 

In  case  of  a  pure  injunction  to 
restrain  a  trustee  from  selling  land 
under  a  deed  of  trust  to  secure  a, 
debt,  on  the  ground  of  usury,  where 
it  appears  that  there  is  no  usury  in 
the  debt,  the  injunction  should  be 
dissolved  and  the  bill  dismissed,  so 
that  the  creditor  may  enforce  his 
right  under  the  trust,  no  other  cred 
itors  being  interested  in  the  ease, 
Watterson  vs.  Miller,  42  W. 
108,  24  S.  E.  Rep.  578. 

52  Wise  vs.  Lamb.  9  Gratt. 
Hogan  vs.  Duke,  20  Gratt. 
Hughes  vs.  Tinsley,  80  Va. 
Moore  vs.  Steelman,  80  Va. 
Spencer  vs.  Jones,  85  Va.  172, 


Va, 

294 
244 
259 
331 
7  S, 
E.  Rep.  180;  Hayzlett  vs.  McMillan 

11  W.  Va.  464;   Shonk  vs.  Knight 

12  W.  Va.  667 ;  Cox  vs.  Douglass,  20 
W.  Va.  175;  Livesay  vs.  Peamster, 
21  W.  Va.  83;  Schoonover  vs. 
Bright,  24  W.  Va.  698;  Bryant  vs. 


Groves,  42  W.  Va.  10,  24  S.  E.  Rep. 
605;  Kester  vs.  Alexander,  47  W. 
Va.  329,  34  S.  E.  Rep.  819;  Eakins 
vs.  Hawkins.  48  W.  Va.  364,  37  S. 
E.  Rep.  622;  Robrecht  vs.  Robrecht, 
46  W.  Va.  738,  34  S.  E.  Rep.  802. 

Where  an  answer  to  a  bill  for  an 
injunction  denies  all  its  equities 
and  is  sworn  to,  it  is  entitled  to  the 
weight  of  an  affidavit,  under  Va. 
Code,  1887,  sec.  3281;  and,  on  a 
motion  to  dissolve  the  injunction, 
heard  on  the  bill  and  answer,  the  in- 
junction should  be  dissolved.  Thom- 
as vs.  Rowe  (Va.),  22  S.  E.  Rep. 
157. 

The  debtor  in  a  trust  deed  ob- 
tained an  injunction  on  the  allega- 
tion that  in  the  lifetime  of  his  cred- 
itor they  settled,  and  that  the  trust 
debt  was  settled.  The  answer  of  the 
administrator  of  the  creditor  denied 
the  allegation  on  oath  and  called 
for  proof.  The  plaintiff  failed  to 
produce  satisfactory  evidence  of  his 
settlement.  Held,  that  the  bill 
should  be  dismissed.  Flick  vs.  Frid- 
ley,  83  Va.  777,  3  S.  E.  Rep.  380. 

A  bill  was  filed  to  enjoin  the  sale 
of  property  conveyed  to  secure  a 
debt  alleged  to  be  usurious.  The 
plaintiff  averred  that  he  expected  to 
make  full  proof  of  his  allegation, 
and  disclaimed  all  benefits  of  any 
discovery  from  the  defendant.  The 
injunction  was  awarded.  But  after- 
wards the  defendant  filed  an  answer 
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cited  below,  it  is  decided  that  "  there  are  some  exceptions  to  this 
general  rule,  but  it  ought  to  be  followed  when  great  injury 
would  result  to  the  defendant  if  the  injunction  was  continued 
till  the  hearing  and  no  serious  loss  would  be  sustained  by 
the  plaintiff  if  it  were  dissolved,  even  if  the  cause  should  be 
decided  in  his  favor  on  the  hearing."  °^  If  the  allegations  of 
the  bill  are  not  denied  in  the  manner  here  stated,  the  injunction 
will  not  be  dissolved.  Thus,  where  the  equity  of  the  bill  is  not 
denied,  but  a  new  equity  is  set  up  by  the  answer,  to  repel  or 
avoid  the  equities  of  the  bill,  such  answer  read  as  an  affidavit 
on  a  motion  to  dissolve  is  not  of  itself  sufficient  to  sustain 
such  motion.'*  So,  where  the  bill  sets  up  a  contract  and  the 
plaintiff's  construction  thereof,  and  the  answer  admits  the  eon- 
tract  and  claims  imder  it,  but  denies  the  correctness  of  the 
plaintiff's  construction  of  it,  such  a  denial  does  not  entitle 
the  defendant  to  a  dissolution  of  the  injujiction.®'' 

§707.     As  to  the  continuance  of  a  motion  to  dissolve  an  injunc- 
tion. 

The  general  rule  is  not  to  continue  a  motion  to  dissolve  an 
injunction,  unless  from  some  very  great  necessity,  for  the  reason 
that  a  court  is  always  open  to  grant  an  injunction,  and,  of 
course,  to  reinstate  it  whenever  it  shall  appear  proper  to  do  so, 

denying  the  allegations  of  the  bill,  allegations  of  the  bill,  but  the  bur- 

and  the  plaintiff  relied  on  the  teati-  den  of  proving  such  allegations  rests 

mony    of    a    single    witness    unsus-  on  the  plaintiff.     It  is  sufficient  for 

tained  by  any  corroborating  circum-  the  defendant  to  show  that  the  ev- 

stanees.     Held,  that  the  injunction  idenee  of  the  plaintiff  is  entitled  to 

should  be  dissolved  and  the  bill  dis-  no    credit.      North    vs.    Perrow,    4 

missed.      Thornton    vs.    Gordon,    2  Eand.  1. 

Rob.  719.  53  For    the    exceptions    mentioned 

Upon  a  motion  to  dissolve  an  in-  in  the  text  see  post,  sec.   707. 

junction,    a   material   allegation   in  54  Noyes  vs.   Vickers,   39 ,  W.   Va. 

the  bill,  which  is'  not  noticed  in  the  30,  19  S.  E.  Eep.  429;  note  to  Roach 

answer,  must  be  taken  as  true,  and  vs.  Glos,  6  Am.  and  Eng.  Dec.  in  Eq. 

no    other    proof    wil    be    required.  126. 

Randolph    vs.    Randolph,    6    Rand.  55  Hughes  vs.  Tinsley,  80  Va.  259. 

194.  See  Indian  River  Steamboat  Co.  vs. 

On   a  motion   to   dissolve  an   in-  East  Coast  Transp.  Co.,  28  Pla.  387, 

junction  a  defendant  is  not  requir-  10  So.  Rep.  at  491. 
ed  to  invalidate  by  full  proof  the 
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and  for  the  further  reason  that  the  plaintiff  should  always  he 
ready  to  prove  his  bill/"  But  notwithstanding  this  well  recog- 
nized principle,  a  motion  to  dissolve  will  he  postponed  until 
the  hearing  of  the  case  upon  the  merits,  if  the  plaintiff  would 
otherwise  lose  all  the  benefit  which  woiild  accrue  to  him  should 
he  succeed  on  the  final  hearing  of  the  cause,°^  or  where  the 
facts  disclosed  by  the  bill  and  answer  afford  a  strong  presump- 
tion that  the  plaintiff  will  establish  his  claim  for  relief  on  the 
final  hearing,  and  it  appears  that  he  would  suffer  great  and 
immediate  injury  by  a  dissolution  of  the  injunction,^^  or  when 
the  defendant  admits  the  equity  in  the  bill,  but  sets  up  new 
matter  of  defense  on  which  he  relies,  the  injunction  will  be 
continued  till  the  hearing/"     Or  when  a   dissolution   of  the 


66  Steelsmith  vs.  Fisher  Oil  Co., 
47  W.  Va.  391,  35  S.  E.  Rep.  15; 
Kester  vs.  Alexander,  4?  W.  Va. 
329,  34  S.  E.  Eep.  819;  Pithole 
Creek  Petroleum  Co  vs.  Rittenhouse, 
12  W.  Va.  313;  Emmons  vs.  Pid- 
coek,  93  Va.  146 ;  Ingles  vs.  Straus, 
91  Va.  209,  21  S.  E.  Rep.  905. 

"  An  application  to  continue  a 
motion  for  the  dissolution  of  an  in- 
junction, because,  after  the  motion 
was  served,  plaintiff  was  unable  to 
obtain  certain  affidavits  alleged  to  be 
material,  will  be  denied,  where  it  ap- 
pears that  the  injunction  was  grant- 
ed long  enough  before  the  motion  to 
dissolve  was  made  for  plaintiff  to 
have  procured  the  aflfidavits  referred 
to,  and  if  he  had  chosen  to  do  so." 
Emmons  vs.  Pidcock,  93  Va.  146,  24 
S.  E.  Rep.  905. 

"  Where  the  plaintiff  has  had 
from  the  filing  of  its  original  bill  in 
July,  1870,  up  to  the  first  of  Sep- 
tember 1873,  to  prove  the  allega- 
tions of  its  bill,  the  motion  to  dis- 
solve the  injunction  will  not  be  con- 
tinued, because  of  the  insanity  of  a 
person  by  whom  it  is  expected  to 
show  its  interest  in  the  subject  of 
the  suit,  when  it  had  ample  time  be- 


fore the  insanity  of  said  person  to 
have  obtained  his  testimony."  Pit- 
hole  Creek  Petroleum  Co.  vs.  Rit- 
tenhouse, supra. 

57  Shonk  vs.  Knight,  supra;  Rob- 
reeht  vs.  Robrecht,  46  W.  Va.  738, 
34  S.  E.  Rep.  802. 

58  Shonk  vs.  Knight,  supra;  Rob- 
recht  vs.  Robrecht,  supra. 

Where  an  injunction  was  granted 
on  a  bill  alleging  that  the  respond- 
ents were  asserting  ownership  to 
land  claimed  to  be  paid  for  by  the 
complainant,  and  the  documentary 
evidence  tended  to  establish  the 
fact  of  payment,  though  denied  by 
the  respondents,  it  was  error  to  dis- 
solve the  injunction  before  the  cause 
was  matured  and  came  on  for  final 
hearing.  Gray  vs.  Overstreet,  7 
Graft.  346. 

s^Grobe  vs.  Roup,  40  W.  Va. 
488,  33  S.  E.  Rep.  261,  citing  2 
Treck.  PI.  Comm.  478,  2  Daniell,  Ch. 
PI.  and  ?r.  (6th  Am.  Ed.)  1670 
note,  declaring  that  when  the  an- 
swer admits  the  equity  of  an  injunc- 
tion bill,  but  sets  up  an  avoidance  of 
it,  the  injunction  will  be  continued 
imtil  the  hearing.  M'Namara  vs. 
Irwin,  2  Dev.  and  Bat.  19;  Minturn 
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injunction  would  in  effect  amount  to  a  complete  denial  of  the 
relief  sought  by  the  bill/*^  or  where  from  the  very  nature  of  the 
case  the  injunction  cannot  possibly  do  the  defendant  any  harm,"^ 
or  where  a  dissolution  would  result  in  greater  injury  than  a 
continuance  of  it  to  the  hearing."^ 

§708.     As  to  the  continuance  of  a  motion  to  dissolve  an  injunc- 
tion further  considered. 

An  injunction  properly  granted,  as  a  general  rule,  will  not 
be  dissolved  until  the  defendant  has  answered  the  bill,°^  as  on 
a  motion  to  dissolve  before  an  answer  has  been  filed,  the  allega- 


va.  Seymour,  4  John.  Ch.  497;  Lind- 
say vs.  Ethridge,  1  Dev.  and  Bat. 
38 ;  Rich  vs.  Thomas,  4  Jones  Eq. 
71 ;  Cornelius  vs.  Post,  9  N.  J.  Eq. 
196.  See,  to  the  same  effect,  Allen 
vs.  Crobcroft,  Barnardiston  Ch.  373 ; 
Armstrong  vs.  Potts,  23  N.  J.  Eq. 
92;  Coleman  vs.  Hudspeth,  49  Miss. 
562 ;  Speak  vs.  Ransom,  2  Tenn.  Ch. 
210.  And  on  a  motion  to  dissolve, 
the  facts  disclosed  in  the  answer  are 
alone  to  be  regarded,  not  the  opin- 
ions of  the  defendants.  Chase  vs. 
Manhardt,  1  Bland,  335. 

«oShonk  vs.  Knight,  supra;  Roh- 
reeht  vs.  Robrecht,  supra. 

61  Robrecht  Vs.  Robrecht,  supra. 

When  on  bill  and  answer  denying 
all  equity  in  the  bill,  there  is  a 
motion  to  dissolve  an  injunction,  It 
is  customary  to  dissolve;  but  for 
good  cause  the  motion  may  be  over- 
ruled, and  the  injunction  continued 
till  the  hearing  without  any  adjudi- 
cation of  the  principles  of  the  cause. 
Kahn  vs.  Kerngood,  80  Va.  342. 

Upon  an  application  to  a  court  of 
equity  to  enjoin  a  judgment  at  law, 
and  grant  a  new  trial  in  the  case,  it 
is  error  in  the  court  to  perpetuate 
the  injunction,  set  aside  the  judg- 
ment, and  grant  a  new  trial  of  the 


cause  which  had  been  terminated; 
an4  to  finally  dispose  of  the  suit  in 
equity.  In  such  case  the  judgment 
at  law  is  a  security  for  anything 
the  plaintiff  at  law  may  be  entitled 
to;  and  the  court  of  equity  should 
continue  the  injunction  and  direct 
proper  issues;  and  upon  the  coming 
in  of  the  verdict,  perpetuate  the  in- 
junction, or  dissolve  it  in  whole  or 
in  part  according  to  the  finding  of 
the  jury.  Knifong  vs.  Hendricks,  2 
Gratt.  212,  44  Am.  Dec.  385. 

"  An  injunction  to  a  judgment  for 
purchase  money  ought  not  to  be  dis- 
solved until  a  good  and  sufficient 
deed  for  the  land  be  tendered  by  the 
vendor."  Grantland  va.  Wright,  2 
Munf.  179. 

Where  an  injunction  is  obtained 
to  a  sale  under  a  deed  of  trust  on 
grounds  that  are  insufficient  or  un- 
sustained,  the  injunction,  neverthe- 
less, should  not  be  dissolved  until 
the  indebtedness  is  ascertained  by  a 
commissioner  of  the  court.  White 
vs.  Mech.  Bldg.  Ass'n,  22  Gratt.  233. 

62  Jenkins  vs.  Waller,  90  Va.  668. 

63  N.  &  W.  Ry.  Co.  vs.  Old  Do- 
minion B.  Co.,  97  Va.  89,  33  S.  E. 
Rep.  3S5;  Peterson  vs.  Parriott,  4 
W.  Va.  42. 
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tions  of  the  bill  must  be  taken  as  true/*  It  is, not  necessary, 
however,  that  all  the  defendants  answer  the  bill,  if  the  real 
and  substantial  defendants  haTe  done  so,  denying  all  the  ma- 
terial allegations  thereof, "^  or  where  one  or  more  of  the  de- 
fendants, within  whose  knowledge  the  facts  charged  especially 
or  exclusively  lie,  have  answered,  although  other  defendants 
have  not,""  or  where  the  defendant  upon  whom  the  gravamen 
of  the  charge  rests  has  fully  answered,  and  this,  too,  "  where  all 
the  defendants  are  implicated  in  the  same  charge,  and  the  an- 
swer of  all  can  and  ought  to  come  in,  if  the  plaintiff  has  not 
taken  the  requisite  steps,  with  reasonable  diligence,  to  expedite 
his  cause."  "  So,  when  by  the  pleadings  the  burden  of  proof 
is  on  the  defendant  moving  to  dissolve  the  injunction,  a  motion 
to  dissolve  ought  not  to  be  sustained  on  mere  affidavits,  as  the 
plaintiff  has  the  right  to  cross-examine  the  defendant's  witnesses 
and  rebut  their  testimony."*     So,  a  motion  to  dissolve  ought  not 


6*  Beatross  vs.  McLaughlin,  6 
Gratt.  64;  Ludingtou  vs.  Tiffany,  6 
W.  Va.  11. 

65  Livesay  vs.  Feamster,  21  W. 
Va.  83. 

In  Sbonk  vs.  Knight,  12  W.  Va. 
667,  it  is  decided  that  '  as  a  general 
rule  an  injunction  ought  not  to  be 
dissolved  till  all  the  defendants  im- 
plicated in  the  charges  made  by  the 
bill  have  answered,  but  there  are 
well  established  exceptions  to  this 
rule.  1st.  The  plaintiff  must  have 
been  diligent  in  taking  the  neces- 
sary steps  to  procure  the  answers 
of  all  the  defendants.  2nd.  Answers 
are  required  only  of  those  defend- 
ants upon  whom  rests  the  gravamen 
of  the  charges  in  the  bill,  and  lastly 
no  answer  need  be  filed  if  the  in- 
junction on  the  face  of  the  bill 
ought  not  to  have  been  awarded." 

68  B.  &  O.  R.  R.  Co.  vs.  Wheeling, 
13  Gratt.  40,  in  opinion  of  court,  cit- 
ing 2  Rob.  Prac.  242;  Adams'  Eq. 
196,  and  note  1. 

6T  Idem. 


68  Grebe  vs.  Roup,  46  VV.  Va.  488, 
33  S.  E.  Rep.  261. 

As  to  the  use  of  affidavits  on  a 
motion  to  dissolve  an  injunction,  in 
Shinn  vs.  Board  of  Education,  39  W. 
Va.  508,  509,  20  S.  E.  Rep.  604,  the 
court  in  its  opinion,  says :  "  It  is 
also  assigned  as  ground  of  error 
that  the  court,  on  the  hearing  of  the 
motion  to  dissolve  permitted  the 
plaintiffs  to  read,  in  support  of 
their  bill  two  ex  parte  affidavits  tak- 
en without  notice.  As  generally 
used  and  understood,  that  consti- 
tutes the  main  distinction  between  a 
deposition  and  an  affidavit.  The  one 
is  evidence  given  under  interroga- 
tories, oral  or  written,  taken  down 
and  certified  by  some  officer  duly 
qualified  at  a  time  and  place  of 
which  the  opposite  party  has  notice ; 
so  that  he  may  attend  and  cross-ex- 
amine. And  the  giving  of  the  evi- 
dence is  compulsory  on  the  witness: 
The  affidavit  is  not  compulsory  on 
the  witness,  and  therefore  it  might 
be   useless   to   give   notice.     Its   dis- 
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to  prevail  where  the  plaintiff  has  not  had  time  to  take  and  com- 
plete his  proofs  in  the  exercise  of  due  diligence,  and  asks  that 
the  motion  to  dissolve  be  continued  for  such  purpose.""     And  a 


tinctive  characteristic  is  that  it  is 
voluntary  and  ea>  parte.  Notice, 
however,  is  often  required  and  giv- 
en. The  affidavit  may  be  filed  by  or- 
der of  the  court,  as  was  done  in  this 
case,  and  then  the  court  may,  and 
often  docs,  for  cause  shown,  permit 
the  other  party  to  cross-examine, 
and  the  testimony  of  the  witness 
then  becomes  compulsory.  See  1 
Daniel,  Ch.  Pr.  (6th  Am.  Ed.),  p. 
888,  note.  That  kind  of  a  notice  op- 
erates to  some  purpose,  and  was  giv- 
en here.  So  that  it  cannot  be  said, 
in  that  sense,  that  these  two  ex  parte 
affidavits  were  read  without  notice; 
and  no  doubt  defendant  could,  for 
good  cause  shown,  have  obtained 
leave  to  cross-examine.  Still,  1 
should  think  notice  of  the  time  and 
place  of  taking  the  affidavit  the  bet- 
ter practice,  and,  if  before  an  officer 
who  can  take  them,  it  resolves  it 
into  a  deposition;  but,  so  far  as  I 
have  observed,  such  has  not  been  our 
practice.  How  far  and  with  what 
effect  ex  parte  affidavits  may  be 
read  in  support  of  the  bill  and  of 
the  answer  pro  and  con  on  a  motion 
to  dissolve  it  is  not  easy  to  say.  See 
2  Daniel,  Ch.  Pr.  (6th  Am.  Ed.) 
1668,  and  note;  Id.  1671;  2  High. 
Inj.  (3rd  Ed.),  sees.  1481,  1603,  et 
seq;  Williamson  vs.  Jones,  supra,  p. 
231  (19  S.  E.  Rep.  436,  447)  ;  Noyes 
vs.  Vickers,  supra,  p.  30  (19  S.  E. 
Rep.  429).'- 

69  Vaught  vs.  Rider,  83  Va.  659,  3 
S.  E.  Rep  293,  5  Am.  St.  Rep.  305; 
Jenkins  vs.  Waller,  80  Va.  675. 

In  Jenkins  v.s.  Waller,  supra,  the 
court,  in  commenting  on  the  action 
of  the  court  below  in  overruling  a 
motion    to    dissolve   the    injunction 


and  continuing  it  to  the  hearing, 
'says:  "The  bills  of  complaint, 
charged  fraud,  collusion,  usury, ' 
technical  irregularity,  and  that  the 
judgments  confessed  were  obtained 
with  intent  to  hinder,  delay  and  de- 
fraud creditors;  that  the  debts  for 
which  they  were  confessed  are  taint- 
ed with  usury;  that  the  Circuit  and 
Corporation  Courts  of  Norfolk  City, 
had  no  jurisdiction  to  render  the 
judgments;  that  the  executions  were 
improperly  and  unlawfully  issued, 
and  were,  therefore,  null  and  void; 
and  that  there  was  a  combination  to 
sacrifice  the  assets.  These  allega- 
tions are  sustained  by  the  affidavits 
and  surrounding  circumstances  so 
far,  at  least,  as  to  justify  the  courts 
in  continuing  the  injunctions  for 
the  opportunity  of  testimony  and 
final  hearing  of  the  cause.  No  time 
had  been  allowed  for  the  taking  of 
depositions,  and  none  had  been  tak- 
en, and  the  causes  were  not  ready 
for  hearing.  The  appellees  are  en- 
titled to  time  and  opportunity  to 
prove  the  allegations  of  their  bills; 
and  until  this  opportunity  has  been 
given,  the  questions  at  issue  cannot 
be  adjudicated  in  the  Circuit  Court. 
No  question  has  been  decided  in  the 
Circuit  Court;  and  there  is  no 
point  or  material  in  the  records  of 
these  causes  upon  which  this  court 
can  base  a  decision.  There  are 
grave  issues  of  fraud,  of  usury,  of 
partnership,  of  illegality  in  the 
judgments,  and  of  illegality  in  the 
executions;  vupon  none  of  which 
have  the  parties  been  heard." 

"  A  motion  to  dissolve  an  injunc- 
tion, made  pursuant  to  previous  no- 
tice, should  not  be  continued  for  the 
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motion  to  dissolve  made  by  a  party  in  contempt  for  violating 
the  injunction  order,  will  not  be  entertained  till  the  contempt 
is  purged." 

§709.    Dissolution  of  an  injunction  because  of  laches  and  defect 
of  parties. 

If  it  appear  that  necessary  parties  are  not  before  the  court, 
who  are  interested  in  the  subject  matter  of  controversy  and 
may  be  or  are  affected  by  the  injunction,  the  court  will  order 
the  injunction  to  be  dissolved,  unless  the  plaintiff  make  such 
parties  defendants  to  his  bill  by  an  amendment  thereto. ^"^  So, 
if  the  plaintiff  has  failed  to  exercise  due  diligence  to  expedite 


parties  to  take  testimony,  unless  the 
plaintiff  shows  that  he  has  testi- 
mony to  sustain  the  injunction 
which  he  was  unable  to  get  before 
the  motion  was  made ;  and  even  then 
it  should  not  be  continued,  unless 
there  appears  to  be  great  necessity 
for  so  doing."  Harden  vs.  Wagner, 
22  W.  Va.  356. 

70  Fadely  vs.  Tomlinson,  41  W. 
Va.  606,  24  S.  E.  Rep.  645;  2  Dan- 
jell,  Ch.  PI.  and  Pr.  (6th  Am.  Ed.) 
1675,  note,  citing  Jacoby  vs.  Goet- 
ter,  74  Ala.  427. 

71  Harrison  vs.  Morton,  4  H.  and 
M.  48.3;  McCoy  vs.  McCoy,  29  W. 
Va.  794,  2  S.  E.  Rep.  809. 

In  JlcCoy  vs.  McCoy,  supra,  the 
court  decides  that  "  if  an  injunction 
be  obtained  to  stay  proceedings  on  a 
judgment  or  decree,  and  the  plain- 
tiff neglects  for  an  unreasonable 
Irnoth  of  time  to  summon  other  de- 
fendants, or  to  have  an  order  of 
publifiition,  or  to  amend  his  bill, 
when  ho  knows  there  are  other  nec- 
essary defendants  in  the  cause,  or 
otherwise  unnecessarily  fails  to  ex- 
pedite the  suit,  the  court  will,  on 
motion  of  the  defendant,  even  bifore 
the  answer  is  filed,  dissolve  the  in- 


junction because  of  such  unreasona- 
ble delay  caused  by  the  plaintiff's 
negligence  in  preparing  his  case. 
But  if  the  defendant,  whose  judg- 
ment is  enjoined,  acquiesce  in  it  for 
years  by  making  no  motion  to  dis- 
solve such  injunction,  if  he  then 
move  to  dissolve  it,  even  after  the 
filing  of  his  answer  years  after  the 
filing  of  the  bill,  the  court,  because 
of  his  long  delay,  ought  to  refuse  ta 
dissolve  the  injunction  on  his  mo- 
tion, but  ought  to  continue  it  till 
the  hearing,  unlms  the  evidence  to 
sustain  the  dissolution  is  such  as  to 
satisfy  the  court  that  the  case  can- 
not be  changed  by  any  proof  which 
the  plaintiff  can  produce;  such,  for 
instance,  as  a  judgment  or  decree 
estopping  the  plaintiff  from  proving 
the  material  allegations  in  his  bill. 
But  in  such  case  the  court  should 
require  the  plaintiff  to  expedite  his 
cause,  and  as  promptly  as  possible 
have  it  matured  at  rules  and  set  for 
hfaring,  under  the  penally,  in  case 
of  failure,  of  a  dissolution  of  his  in- 
junction on  motion,  before  the  cause 
is  ready  for  hcarinfr,  because  of  such 
unreasonable  delay." 
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his  cause  and  procure  the  answer  of  all  the  defendants,  the 
injunction  may  be  dissolved  before  all  of  them  have  ansv^ered, 
and  the  action  of  the  court  in  dissolving  the  injunction  in  such 
case  is  no  groilnd  of  complaint.'^  And  the  defendant's  "  delay 
or  laches  in  asking  a  dissolution  of  an  injunction  may  consti- 
tute sufficient  ground  for  refusing  his  motion ;  and  where  there 
has  been  long  acquiescence  on  his  part,  the  motion  has  been 
denied  even  where  the  complainant  has  been  guilty  of  the  sup- 
pression of  material  facts  in  obtaining  the  injunction,  and 
where  the  court  had  no  jurisdiction  of  the  case  originally."  ^^ 

§710.    When  an  injunction  may  be  dissolved. 

It  is  premature  to  dissolve  an  injunction  awarded  upon  a 
bill  of  discovery  enjoining  the  prosecution  of  an  action  at  law, 
in  which  the  evidence  sought  by  the  bill  is  to  be  used,  until  the 
defendant  has  answered  the  bill  disclosing  the  matters  sought 
thereby.'*  But  in  a  proper  case,  as  where  there  is  no  equity  in 
the  bill  to  support  the  injunction,  a  motion  may  be  made  to 
dissolve  an  injunction  upon  the  face  of  the  bill  before  process 
has  been  served  upon  the  defendant. '°  Indeed,  a  defendant 
may  make  application  to  dissolve  the  injunction  as  soon  as  he 
has  knowledge  that  it  has  been  issued  against  him,  without 
waiting  for  the  service  of  the  summons  or  the  writ  of  injunc- 
tion.''°  It  is  a  well  settled  rule  of  practice  that  a  defendant  may 
move  to  dissolve  an  injunction  at  any  stage  of  the  cause,  where 

T2  Shonk  vs.   Knight^    12   W.  Va.  ery,  to  take  proof  in  support  there- 

667.  of,  he  could  not  be  in  default  in  not 

'3  1  Bart.  Ch.  Pr.   (2nd  Ed.)   500,  doing  so,  and  therefore  the  familiar 

citing    High    on    Injunctions,    sees.  rule  that  requires  a  party  who  has 

894,  942.  obtained  an  injunction  to  be  always 

'*  Russell   vs.   Dickeshied,   24   W.  ready  to  maintain  it,  and  which  au- 

Va.  61.  thorizes  a  defendant  at  any  time,  to 

In  this  case,  the  court  in  its  opin-  move    for    the    dissolution    thereof, 

ion  says :     "  It  seems  to  us,  there-  can    have    no    application    in    this 

fore,    that   the   plaintiflF's   bill   sub-  ease.'' 

stantially  and  sufficiently  sets  forth  '5  Shields  va.  McClung,  6  W.  Va. 

everything   material   to   show,   that  79;  Hudson  vs.  Kline,  9  Graft.  379. 

he    was    entitled    to    the    discovery  '"^  Waffle     vs.      Vanderheyder,      8 

sought.  Not  being  required,  from  Paige  Ch.  45,  4  Law.  Ed.  338,  note, 
the  very  nature  of  a  bill  of  discov- 
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no  limit  of  time  has  been  fixed  within  which  the  motion  must  be 
made." 

§711.     In  what  jurisdiction  an  injunction  may  be  dissolved. 

An  injunction  may  be  dissolved  either  in  term  time  or  in 
the  vacation  of  the  court.^*  The  Judge  in  vacation  may  dissolve 
the  injunction  in  any  court  of  his  circuit,  though  it  be  in  a 
county  other  than  that  in  which  the  injunction  cause  is  pend- 
ing.''' But  it  cannot  be  so  dissolved,  by  the  very  terms  of  the 
statute,  by  a  Judge  outside  of  the  circuit  in  which  the  suit  is 
pending.*"  Thus,  there  can  be  no  hearing  of  an  injunction 
cause  upon  its  merits  in  vacation,  but  such  matter  must  stand 
over  until  term  time.*^  But  the  defendant  may  file  his  answer 
in  vacation,*^  and  if  exceptions  be  taken  thereto,  they  may  be 
heard  and  disposed  of  in  vacation  upon  a  motion  to  dissolve,*' 
and  if  not  well  taken  the  Judge  will  disregard  them.**  The 
Judge,  upon  dissolving  the  injunction  in  vacation,  cannot  then 
make  an  order  dismissing  the  bill.*° 

§712.    When  notice  of  motion  to  dissolve  necessary. 

If  a  motion  to  dissolve  an  injunction  be  made  in  open  court 
in  term  time,  notice  to  the  opposite  party  of  an  intention  to 
make  such  motion  is  not  necessary,*®  imless  the  case  be  at  rules 
and  not  on  the  court  docket,  because  not  matured  for  hearing,  in 
which  case  notice  is  necessary  where  there  is  no  appearance  to 
the  motion  by  the  opposite  party.*'     But  if  the  motion  is  to 

'7  See  also  Hudson  vs.  Kline,  su-  82  Goddin  vs.   Vaughn,   14   Gratt. 

praj  2   Dan.   Ch.   PI.   and   Pr.    (6th  102. 

Am.  Ed.)  1676,  note  7.  83  Sandusky  vs.  Farris,  49  W.  Va. 

'sHayzlett  vs.  McMillan,   11   W.  150,  38  S.  E.  Rep.  563. 

Va.  464;  Horn  vs.  Perry,  11  W.  Va.  a*  Idem. 

694;    Code    (Va.)    1887,   sec.   3444;  sb  Muller  vs.  Bayly,  21  Gratt.  521. 

Code  (W.  Va.)  Ch.  133,  sec.  12.  se  Kester    vs.    Alexander,    47    W. 

,  79HayzIett  ys.  McMillan,  supra;  Va.  329.  34  S.  E.  Rep.  819;  White 

Horn  vs.  Perry,  supra.  Sulphur  Springs  vs.  Robinson,  3  W. 

80  Idem.  Va.  542 ;  Peterson  vs.  Parrott,  4  W. 

81  Mount  vs.   Radford  Trust   Co.,       Va.  42. 

93  Va.  427,  25  S.  E.  Rep.  244.  87  Padley   vs.    Tomlinson,    41    W. 

Va.    606,  24  S.  E.  Rep.  645. 
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be  mdde  (n  vacation,  there  must  be  reasonable  notice  in  writing 
to  the  adverse  party  of  the  time  and  place  at  which  such  motion 
will  be  made.**  The  grounds  upon  which  the  motion  to  dissolve 
is  based  need  not  be  set  out  in  the  notice. *° 

§713.     As  to  the  dismissal  of  the  bill  upon  the  dissolution  of  the 
injunction. 

It  is  now  provided  by  statute  in  West  Virginia  that  where  an 
injunction  is  wholly  dissolved  the  bill  shall  be  dismissed  with 
costs,  unless  sufficient  cause  be  shown  against  such  dismission,'" 
and  in  Virginia  in  such  case  the  bill  will  stand  dismissed  as 
of  course,  at  the  next  term  of  the  court  after  the  dissolution. °^ 
These  statutes  only  apply  to  a  pure  bill  of  injunction,'^  so 
that  if  the  bill  contemplates  other  relief  besides  the  award  of  an 
injunction,  which  is  ancillary  to  the  relief  sought  by  the  suit, 
the  dissolution  of  the  injunction  does  not  carry  the  dismissal  of 
the  bill,  but  it  will  be  retained  so  that  the  right  of  the  plaintiff 
to  the  relief  he  seeks  may  be  determined  upon  a  final  hearing 
upon  the  merits  of  the  cause. '^     Thus,  where  the  assignor  and 

88  Code  (W.  Va.)  Ch.  133,  sec.  12;  plaintiff  for  the  amount  of  the  judg- 
Code  (Va.)  1887,  see.  5444;  Shields  ment  enjoined,  upon  the  dissolution 
vs.  McClung,  6  W.  Va.  at  pp.  96,  97 ;  of  the  injunction.  In  such  case,  the 
1  Bart.  Ch.  Pr.  (2nd  Ed.)  497.  only  power  possessed  by  the  court 

89  2  Beach  Mod.  Eq.  Pr.,  sec.  779.       is  to  dissolve  the  injunction  and  dis- 
soCode    (W.   Va.)    Ch.    133,    sec.       miss  the  bill  with  costs.     Kanawha, 

13 ;    Caperton  vs.-  Landcraft,   3   W.  etc.,  Ry.   Co.  vs.  Ryan,  31   W.   Va. 

Va.  540.  364,  6  S.  E.  Rep.  924. 

This  statute  refers  to  orders  made  as  Noyes  vs.  Vickers,  supra;  Ad- 
en motions  to  dissolve  in  injunction  kins  vs.  Edwards,  supra;  Pulliam 
cases,  where  the  bill  must  neces-  vs.  Winston,  5  Leigh  324;  Blow  vs. 
sarily  fall,  if  the  injunction  is  dis-  Taylor,  4  H.  and  M.  159. 
solved.  Alford  vs.  Moore,  15  W.  Va.  "  There  being  no  doubt  as  to  the 
597.  balance  due  upon  the  bond,  the  in- 

91  Code  (Va. )   1887,  sec.  3446.  junction  granted  to  the  sale  of  the 

92  Noyes  vs.  Vickers,  39  W.  Va.  30,  land  by  the  trustee,  might  have  been 
19  S.  E.  Rep.  429;  Adkins  vs.  Ed-  dissolved,  and  the  bill  dismissed, 
wards,  83  Va.  300.  2  S.  E.  Rep.  435.  But  the  court  may  retain  the  cause, 

Where,  upon  a  bill  filed  to  enjoin  and  have  the  sale  made  by  the  trus- 

a  void  judgment,  the  plaintiff  is  de-  tee  under  its  directions."     Michie  vs. 

nied  all  relief  because  he  has  an  ad-  .Jeffries,  21  Gratt.  334. 

equate  remedy  at  law,  it  is  error  to  See    Crenshaw    vs.    Seigfried,    24 

enter  a  personal  decree  against  the  Gratt.    272;    Terry    vs.    Fitzgerald, 
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assignee  of  a  bond  are  made  defendants  to  a  bill  exhibited  by 
the  obligor  for  an  injunction  and  general  relief,  the  obligor 
alleging  that  he  paid  the  money  to  the  assignor  without  notice 
of  the  assignment,  if  that  allegation  is  afterwards  disproved, 
the  injunction  dissolved  and  the  bill  dismissed  as  to  the  assignee, 
the  cause  ought  yet  to  be  retained  and  further  proceeded  in  to 
give  the  complainant  relief  against  the  assignor/*  But  when 
the  case  involves  nothing  but  a  pure  bill  of  injunction,  the  disso- 
lution of  the  injunction  carries  with  it  a  dismissal  of  the  bill 
as  provided  by  statute,'^— in  West  Virginia  at  the  same  term  at 
which  the  injunction  is  dissolved,  and  in  Virginia  at  the  next 
term  thereafter,  unless  sufficient  cause  be  shown  against  such 
dismissal.  In  West  Virginia  when  the  injunction  is  wholly 
dissolved,  the  bill  does  not  stand  dismissed  as  of  course,  and 
an  order  of  dismissal  must  be  entered."^ 

When  a  cause  is  heard  up&n  its  merits,  the  bill  may  be  dis- 
missed at  the  same  term  at  which  the  injunction  is  dissolved. °' 

§714.     The  order  dissolving  the  injunction. 

An  injunction  may  be  dissolved  by  implication  without  aa 
order  expressly  dissolving  it.°^  Thus,  an  injunction  is  dissolved 
by  necessary  implication,  where  the  enforcement  of  a  deed  of 
trust  is  restrained,  by  the  court  below,  and  the  Appellate  Court, 

32  Gratt.  843;  Hough  vs.  Shreave,  it."     Smytn   vt.   Sutton,   24   Gratt. 

4  Munf.  490.  191. 

"  R.    having    brought    S.    into    a  »*  Euffneri,   vs.   Barrett,   6   Muni 

court  of  equity,  and  the  case  having  207. 

been  submitted  to  the  court  upon  full  95  Alford   vs.   Moore,    15   W.   Va. 

proofs  on  the  issue  thus  made,  and  597 ;  Yates  vs.  Toven  of  West  Graf- 

S.   having  established   an   equitable  ton,  34  W.  Va.  783,  12  S.  B.  Rep. 

demand  against  the  plaintifif,  there  1075. 

■was  no  reason  why  the  court  should  se  Wolf  vs.  McGugin,  37  W.  Va. 

stop  with  the  dissolution  of  the  in-  552,  16  S.  E.  Rep.  797. 

junction.     On  the  contrary,  it  was  ^t  Kuhn  vs.  Mack^  4  W.  Va.  186; 

competent  and  proper  for  the  court  Alford  vs.  Moore,  15  W.  Va.  597. 

to  dispose  of  the  whole  case,  and  to  ss  Atkinson  vs.  Beckett,  36  W.  Va. 

adjust     completely     the     respective  438,    15   S.   E.   Eep.    179;    Gold  vs. 

rights  and  obligations  of  the  parties  Johnson,  59  111.  62 ;  Cocks  vs.  Sim- 

as  established  by  the  proofs  before  mons,    57    Miss.    183;    Warren   vs. 

Syme,  7  W.  Va.  474. 


INJUNCTIONS.  817 

reversing  on  that  point,  decrees  the  debt  secured  to  be  valid  and 
subsisting,  and  remands  the  cause  with  directions  to  collect  un- 
der the  deed  of  trust,  and  apply  the  proceeds  in  a  given  order.  °'' 
So,  the  court  may  in  effect  dissolve  the  injunction  by  decreeing 
the  performance  of  the  acts  enjoined. ^''°  So,  the  dismissal  of 
the  bill  operates  to  dissolve  the  injunction.^"^  The  form  of  the 
order  dissolving  the  injunction  is  immaterial,  and  the  order  need 
not  state  the  reason  or  grounds  for  the  dissolution,  and  it  mat- 
ters not  if  the  grounds  are  incorrectly  stated,  if  the  dissolution 
is  in  fact  proper.^"^  The  court  may,  in  its  discretion,  dissolve 
the  injunction  upon  certain  terms  imposed  by  the  order  upon 
the  defendant,  as  where  an  injunction  is  issued  against  the  con- 
struction of  public  improvements,  the  defendant  may  be  re- 
quired to  give  a  sufficient  bond,  conditioned  to  pay  all  damages 
that  may  be  recovered  or  assessed  in  favor  of  the  plaintiff.  ^"^ 
If  the  order  is  made  in  vacation,  the  court  should  not  go  further 
than  to  dissolve  the  injunction,^"*  except  that  in  Virginia  by 
statute  there  may  be  a  consent  of  parties  entered  of  record  to 
hear  the  cause  in  vacation,  when  the  injunction  may  be  dissolved 
and  a  final  decree  entered  in  vaeation.^°° 

§715.     The  effect  upon  the  injunction  of  the  death  of  parties. 

Upon  the  death  of  the  plaintiff,  it  is  the  duty  of  his  personal 
representative  to  revive  the  suit  in  his  own  name,  and  the 
defendant  may  appear  and  upon  his  motion  have  an  order  en- 
tered in  the  cause,  that  such  representative  shall  appear  within 
a  certain  time  to  be  fixed  by  the  court,  and  cause  the  suit  to  be 
revived  in  his  name,  and  upon  his  failure  to  do  so  the  injunction 
to  stand  dissolved.^""     And  upon  the  death  of  the  defendant,  his 

89  Atkinson  vs.  Beckett,  supra.  See    also    Nichols    vs.    Wilson,    4 

100  Cocks  vs.   Simmons,  supra.  Johns.  Ch.  11.5,  1  Law.  Ed.  783;  Me- 

101  Warren  vs.  Syme,  supra.  Mahon  vs.  Spangler,  4  Kand.  51. 

102  Cave  vs.  Webb,  22  Ala.  583;  lo*  Rollins  vs.  Fisher,  17  W.  Va. 
Mack  vs.  De  Bardeleben  Coal,  etc.,  578;  Mount  vs.  Radford  Trust  Co., 
Co.,  90  Ala.  396,  8  So.  Rep.  150.  93  Va.  427,  25  S.  E.  Rep.  244. 

103  Fouch  vs.  Rome  St.  R.  Co.,  84  io5  Mount  vs.  Radford  Trust  Co., 
Ga.  233,  10  S.  E.  Rep.  726;  Camp-  supra.  '  See  also  ante,  see.  570. 

bell  vs.   Pt.   Pleasant,   etc.,   R.   Co.,  loo  Carter  vs.    Washington,    1   H. 

23  W.  Va.  338.  and  M.  203. 
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personal  representative  may  appear  and  obtain  a  like  order  as 
to  the  revival  of  the  suit  in  the  name  of  the  personal  representa- 
tive of  the  defendant.^"' 

§716.     Ee-instatement  of  an  injunction. 

The  courts,  as  we  have  seen/"*  are  always  open  to  re-instate 
an  injunction  in  a  pending  cause.  But  while  this  is  true,  such 
reinstatement  is  not  as  a  matter  of  course,  but  only  upon  further 
evidence  or  some  new  fact ;  ^"°  and  the  application  may  be  made 
by  supplemental  bill,  or  by  petition,  according  to  the  necessities 
of  the  case.^^" 


10'  Kenner  vs.  Hord,  1  H.  and  M. 
204;  White  vs.  Fitzhugh,  1  H.  and 
M.  1;  Jackson  vs.  Arnold,  4  Rand. 
195. 

In  this  case  last  cited,  the  sylla- 
bus is  as  follows :  "  The  principal 
and  surety  of  a  bond  obtain  an  in- 
junction to  a  judgment  against 
them.  The  surety  dies  pending  the 
suit  in  chancery.  After  referring 
the  cause  to  a  commissioner,  excep- 
tions to  the  report  on  account  of 
set-offs  disallowed  (some  of  which 
were  claimed  by  the  surety  himself), 
and  the  court  rejecting  them,  be- 
cause not  filed  in  time,  the  injunc- 
tion is  in  part  dissolved,  and  in  part 
perpetuated,  without  making  the 
representative  of  the  deceased  plain- 
tiff a  party.  This  proceeding  is  er- 
roneous. A  rule  should  have  been 
given  him,  at  the  instance  of  the  de- 
fendant, that  unless  he  revived  the 
suit  by  an  appointed  time,  the  in- 
junction should  stand  dissolved." 

108  Ante,   sec.   707. 

109  Tone  vs.  Brace,  Clarke  Ch.  503, 
7  Law.  Ed.  184;  Gallaher  vs.  City 
of  Moundsville,  34  W.  Va.  730,  12 
S.  E.  Rep.  859,  861,  26  Am.  St.  Rep. 
942,  citing  Toll  Bridge  vs.  Free 
Bridge,  1  Rand.  206 ;  North  vs.  Per- 
row,  4  Rand.  4;  1  Bart.  Ch.  Pr.  470. 


110  Tone  vs.  Brace,  supra. 

In  Livingston  vs.  Gibbons,  5 
Johns.  Ch.  250,  the  application  was 
by  petition,  and  the  prayer  of  it  was 
denied  because  it  did  not  state  some 
new  and  special  reasons  arising  aft- 
er the  dissolution.  In  Fanning  vs. 
Dunham,  4  Johns.  Ch.  35,  the  appli- 
cation was  by  supplemental  bill, 
stating  new  facts;  and  an  injunc- 
tion was  allowed,  although  a  former 
injunction  had  been  dissolved  upon 
the  merits.  In  Bloomfield  vs.  Snow- 
den,  2  Paige  355,  there  was  an  ap- 
plication by  petition;  which  was  de- 
nied, because  new  parties  were 
brought  in,  and  it  was  suggested 
that  a  supplemental  bill  was  neces-. 
sary;  and  also  it  was  decided  that 
upon  filing  such  supplemental  bill, 
notice  of  the  application  should  be 
given  to  the  opposite  parties.  See 
also  Lowrey  vs.  MeGee,  5  Yerg.  238. 
The  point  considered  essential  in 
all  these  cases  was  the  proper 
presentation  of  some  new  facts  to 
authorize  the  revival  of  the  injunc- 
tion. Indeed,  the  court  would  hard- 
ly hear  again  a  motion  which  they 
had  once  decided,  upon  the  same 
facts,  or  upon  facts  which  the  party 
should  have  known  at  the  time  of 
the  first  motion. 
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§717.    As  to  awarding  injunctions  against  actions  at  law. 

It  is  well  settled  that  in  a  proper  case  equity  will  enjoin 
the  prosecution  of  an  action  at  law.'^^'^  It  is  said  that  formerly 
the  practice  required  a  confession  of  judgment  as  a  condition 
precedent  to  the  issuance  of  an  injunction  in  such  a  case.^^^ 
But  however  the  practice  may  have  heretofore  been  in  this 
respect,  no  such  unjust  rule  now  obtains,  and  stated  in  its 
strongest  terms  such  confession  of  judgment  rests  in  the  sound 
discretion  of  the  court.^^^  The  decisions  of  the  courts  have  es- 
tablished the  principle,  that  a  confession  of  judgment  in  the 
action  at  law  will  not  be  made  a  condition  to  the  allowance  of 
an  injunction,  'when  the  defendant  therein  has  a  legal  defense 
to  such  action,  as  well  also  as  a  distinct  ground  for  equitable 
relief,  should  his  defense  at  law  prove  unavailing;  or  where 
he  denies  any  indebtedness  or  liability  whatever  upon  the  claim 
or  demand  sued  on  at  law,  and  the  right  ^o  recover  in  any 
forum,  either  at  law  or  in  equity,  but  invokes  the  aid  of  a  court 
of  equity  as  the  more  appropriate  tribunal,  under  all  the  cir- 
cumstances of  the  case  in  which  to  conduct  the  litigation.     In 

In  the  case  of  Spencer  vs.  Jones,  and,    if    refused,    the    complainant 

85  Va.  172,  7  S.  E.  Rep.  180,  the  ap-  may  apply  to  one  of  the  Judges  of 
plication  was  made  by  amended  bill,    '  the  Court  of  Appeals.     Gilliam  vs. 

but  the  application  was  refused,  but  Allen,    1    Rand.    414 ;    Webster   vs. 

not  because  of  the  manner  of  appli-  Couch,  6  Rand.  519. 
cation.  m  Penn   vs.    Ingles,    85    Va.    65; 

In  the  Virginias  it  would  be  im-  Tillar  vs.  Cook,  77  Va.  477;  Staples 

material    how     the    application    is  vs.  Turner,  29  Graft.  330;  Commer- 

made,  owing  to  the  utter  disregard  cial  Bank  vs.  Cabell,  96  Va.  552,  32 

of  their  courts  for  mere  matters  of  S.    E.    Rep.    53;    Hawkinberry    vs. 

form.  Snodgrass,     39     W.     Va.     332,     19 

Where  an  injunction  is  awarded  S.  E.  Rep.  417;  Zanhizer  vs.  Hef- 
until  the  coming  in  of  the  answer,  ner,  47  W.  Va.  418,  35  S.  E.  Rep.  4. 
it  is  of  course  at  an  end  upon  the  "2  1  Bart.  Ch.  Pr.  (2nd  Ed.)  56. 
filing  of  the  answer;  but  the  plain-  us  Dudley  vs.  Minor,  93  Va.  408, 
tiff  may  inove  to  reinstate  it.  Beal  25  S.  E.  Rep.  100;  Great  Falls  Man. 
vs.  Gibson,  4  H.  and  M.  481.  See  Co.  vs.  Henry,  25  Graft,  575;  Par- 
Turner  vs.  Seott,  5  Rand.  332.  sons  vs.  Snider,  42  W.  Va.  517,  26  S. 

A  motion  to  reinstate  an  injunc-  E.   Rep.    285;   Knott  vs.  Seamonds, 

tion,    on   additional    evidence    tend-  25  W.  Va.  99 ;  Miller  vs.  Miller,  25 

ered  by  the  complainant,   is  in  the  W.  Va.  495. 
nature   of   an   original   application, 
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such  cases  it  is  not  considered  safe  to  require  a  confession  of 
judgment,  and  it  is  error  to  impose  such  a  condition  upon  a 
party  applying  for  an  injunction.^^*  But  where  the  defendant 
in  the  action  at  law  does  not  rely  upon  any  legal  defense  thereto, 
and  whether  he  does  or  not  should  appear  in  his  bill,'^^^  but  only 
opposes  the  claim  sued  on  upon  equitable  grounds  alone,  the 
court,  before  granting  the  injunction,  should  require  a  confes- 
sion of  judgment  at  law/"^"  But  in  any  case  in  which  a  con- 
fession of  judgment  is  required,  the  order  should  provide  that 
the  judgment  be  taken,  "to  be  dealt  with  as  the  court  shall 
direct."  ^^'  And  "  though  the  order  requiring  the  confessing 
of  the  judgment  is  absolute  as  a  condition,  on  which  the  injunc- 
tion order  shall  take  effect,  and  the  court  afterwards  on  the 
hearing  or  on  a  motion  to  dissolve  the  injunction  is  of  opinion, 
that  the  plaintiff's  defense  to  the  action  is  legal,  and  that  a 
court  of  equity  has  no  jurisdiction  to  interpose  by  injunction, 
still  the  court  ought  not  dissolve  the  injunction  or  dismiss  the 
bill,  until  the  plaintiff  at  law  has  caused  the  judgment  at  law, 
which  he  has  obtained,  to  be  set  as'ide,  and  the  common  law  case 
reinstated,  as  it  was,  when  the  injunction  was  granted,  and  the 
setting  aside  of  this  judgment  and  this  reinstatement  of  the 
common  law  case  on  the  docket  should  be  ordered  by  the 
Chancery  Court."  "= 

§718.     The  final  hearing  of  the  injunction  suit. 

When  the  cause  has  been  matured  for  a  final  hearing,  and  is 
regnilarly  set  down  to  be  heard  ^"  upon  bill,  answer  and  repli- 
cation, and  the  answer  denies  the  material  allegations  of  the 
bill,    in  the  absence  of  sufficient  proof  to  support  the  bill,   a 

11*  Great  Falls  Man.  Co.  vs.  Hen-  ne  See  authorities  cited  above  un- 

ry,    25    Gratt.    575;    Mariveck    vs.  der    this    seetioiv. 

Norvell,    1   Rob.   R.    308;    Thornton  i"  Miller  vs.  Miller,  supra;  Par- 

V3,  Thornt-onjSl  Gratt.  212;  Staples  sons  vs.  Snider,  supra;  Robinson  vs. 

vs.   Turner,   29  Gratt.   330;   Dudley  Braiden,   44   W.  Va.    183,   28   S.   E. 

vs.  Minor,  supra;  Parsons  vs.   Sni-  Rep.  798;  Dudley  vs.  Minor,  supra. 

der,    supra;    Knott    vs.    Seamonds,  us  Miller  vs.  Miller,  supra, 

supra.  lis  Ante,  sec.   557. 

iiB  Knott  vs.   Seamonds,  supra. 
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decree  against  the  plaintiff  must  be  rendered/^"  and,  of  course, 
the  injunction  is  necessarily  thereby  dissolved.  The  court  will 
require  the  plaintiff  to  show  on  a  final  hearing  that  he  has  a 
clear  right  to  an  injunction,  else  the  court  will  decline  to  make 
the  injunction  perpetual. ^^^  If  the  court  has  a  doubt  as  to  the 
party's  right  to  a  perpetual  injunction,  it  will  not  be  granted.^''* 

§719.     The  final  decree  in  an  injunction  suit. 

An  injunction  can  only  be  made  perpetual  by  a  final  decree, 
upon  a  hearing  of  the  merits  of  the  cause,^^"  except  by  the  eon- 
sent  of  the  parties.^^*  ^  A  perpetual  injunction  forms  a  part  of 
the  final  decree,^^^  and  is  one  whereby  the  defendant  is  perpet- 
ually inhibited  from  the  assertion  of  a  right,  or  perpetually 
restrained  from  the  commission  of  an  act  which  would  be  con- 
trary to  equity  and  good  conscience.  ^^''  By  the  final  decree  the 
preliminary  injunction  may  be  in  part  dissolved,  and  perpetu- 
ated in  part.^^'  It  is  ground  upon  which  to  refuse  to  per- 
petuate an  injunction,  that  the  act  sought  to  be  enjoined  has 
already  been  consummated,^^^  or  that  it  has  ceased,  or  that  the 
plaintiff  is  no  longer  interested  in  the  subject  matter  of  the 
suit."' 

120  Grimstone  vs.  Carter,  3  Paige  1222  Daniell,  Ch.  PI.  &  Pr.  (6th 
Ch.   421,   3   Law.  ed.    214,   24    Am.       Am.  ed.)    1681. 

Dee.   230?   Bressler  vs,  MeCune,  56  123  2    Beach,    Mod.    Eq.    Pr.    sec. 

111.  475;  Birnbaum  vs.  Salomon,  22  787. 

Fla.  610.  124  1  Bart.  Ch.  Pr.   (2nd  ed.)   501, 

121  Spangler  vs.  City  of  Cleveland,  citing  2  Daniell,  Ch.  Pr.  1682. 

43  Ohio  St.  526,  3  N.  E.  Rep.  365;  i25Buffington   vs.   Harvey,   95   U. 

Grimstone  vs.  Carter,  supra.  S.   99. 

For    a    perpetual    injunction    the  126  2    Beach,    Mod.    Eq.    Pr.    sec. 

courts  require  that  there  should  be  787;   2  Daniell,  Ch.  PI.  &  Pr.    (6th 

no  doubt  in  the  case,  and  that  the  Am.  ed.)    1680  et  seq. 

plaintiff    must    make    out    a    clear  127  Perry  vs.  Kearney,  14  La.  Ann. 

and  unexceptionable  right.  Daniell,  401. 

Ch.  Pr.  1681.     "  Courts  will  not  ex-  128  People  vs.  Clark,  70  N.  Y.  518. 

ercise  this  necessary  authority  when  129  Reynolds  vs.  Everett,  67  Hun 

the  right  is  doubtful,   or  the  facts  294 ;  Piedmont,  etc.,  R.  Co.  vs.  Speel- 

not   definitely  ascertained."     Burn-  man,  67  Md.  260,  10  Atl.  Rep.   77, 

ham    vs.    Kempton,    44    N.    H.    92.  293. 
"The  right  must  be  clear."     Bona- 
parte vs.  Camden  R.  Co.,  Bald.  218. 
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§720.     The  injunction  order  must  be  obeyed  while  in  force. 

It  is  the  duty  of  all  parties  as  to  whom  the  injunction  re- 
lates to  obey  it  so  long  as  it  remains  in  force ;  ^^"  and  it  matters 
not  with  what  irregularities  the  proceedings  may  be  affected, 
or  howsoever  erroneously  the  court  may  have  acted  in  granting 
the  injunction  in  the  first  instance,  if  the  court  have  jurisdic- 
tion, ^^^  it  must,  nevertheless,  be  implicitly  observed,  and  the 
fact  that  it  has  been  obtained  erroneously  affords  no  justifica- 
tion or  excuse  for  its  violation  before  it  has  been  properly  dis- 
solved.^'^ 

§721.     What  constitutes  the  violation  of  an  injunction. 

It  sometimes  becomes  difficult  to  determine  what  constitutes 
a  breach  of  an  injunction,  so  as  to  justify  proceedings  for  con- 
tempt.^'^  A  general  rule  has  been  laid  down,  subject,  however, 
to  some  exceptions,  that  the  act  complained  of  as  a  violation 
must  be  injurious  to  the  rights  of  the  plaintiff  in  the  suit.^'* 


130  Howe  vs.  Willard,  40  Vt.  662 ; 
Williams  vs.  Lampkin,  53  Ga.  200. 

131  Post,  sec.  722. 

132  High  on  Injunctions,  sec.  847. 
"  And  the  party  against  whom  an 

injunction  issues  will  not  be  al- 
lowed to  violate  it  on  the  ground  of 
want  of  equity  in  the  bill,  since  he 
is  not  at  liberty  to  speculate  upon 
the  intention  or  decision  of  the 
court,  or  upon  the  equity  of  the 
bill,  or  to  question  the  authority  of 
the  court  to  grant  relief  upon  the 
facts  stated,  except  upon  application 
to  dissolve  the  injunction."   Idem. 

See  Howe  vs.  Willard,  supra; 
Erie  R.  Co.  vs.  Ramsey,  45  N.  Y. 
654. 

See  State  vs.  Harper's  Ferry 
Bridge  Co.,  16  W.  Va.  864. 

133  High  on  Injunctions,  sec.  856. 
IS*  Hudson  vs.  Plets,  11  Paige  Ch. 

180,  5  Law.  ed.  99;  Parker  vs. 
Wakeman,  10  Paige  Ch.  485,  4  Law 
ed.   1060;    Wilkinson   vs.   First  Nat. 


Fire  Ins.  Co.,  72  N.  Y.  506,  28  Am. 
Rep.  170. 

"  Where  an  injunction  issued  up- 
on a  creditors'  bill  prohibits  the 
defendant  from  transferring,  assign- 
ing, delivering,  or  in  any  way  in- 
terfering with  or  disposing  of  his 
property  or  effects,  any  active  in- 
terference with  the  property,  by  the 
defendant  or  his  agent,  for  the  pur- 
pose of  having  the  legal  title  to  the 
same  transferred  to  another,  and 
thereby  to  deprive  the  complainant 
of  the  equitable  lien  he  has  acquired 
thereon  by  the  filing  of  his  bill,  is 
a  violation  of  the  letter  as  well  as 
of  the  spirit  of  the  injunction. 

Thus,  where  two  defendants  in- 
formed a  creditor  that  they  had 
property  liable  to  be  reached  by 
execution,  and  consulted  with  each 
other  and  agreed  to  procure  an 
execution  to  be  issued,  for  the  pur- 
pose of  having  such  property  sold 
thereon,  and  eijiployed  an  agent  to 
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But  in  determining  the  question  of  its  violation,  the  terms  of 
the  injunction  will  be  considered/^'^  and  it  must  appear  that 
the  act  is  within  the  terms  of  the  injunction.^^^  "  But  where 
the  mandate  of  the  court  has  been  violated  in  spirit  as  well 
as  in  letter  the  court  will  not  permit  the  general  terms  of  the 
writ  to  be  controlled  or  restricted  by  reference  to  the  particular 
nature  of  the  grievance."  ^^'' 


procure  the  issuing  of  the  execution, 
and  took  and  delivered  the  property 
to  the  Sheriff  who  had  the  execu- 
tion,—  Held,  that  such  defendants 
were  guilty  of  a  contempt  of  court 
in  violating  the  injunction;  and 
they  were  fined  a  sum  equal  to  the 
value  of  the  property  delivered  to 
the  Sheriff  and  to  the  costs  of  the 
proceedings  upon  the  attachment  is- 
sued against  them. 

The  fact  that  the  defendants  in 
violating  the  injunction  acted  under 
erroneous  advice  of  counsel  will  not 
protect  them  from  a  fine  sufficient  to 
compensate  the  adverse  party  for 
the  injury  sustained;  although  such 
advice  may  protect  them  from  fur- 
ther punishment."  Lansing  vs. 
Easton,  7  Paige  Ch.  364,  4  Law.  ed. 
190. 

135  High,  Inj.,  see.  857. 

136  Idem. 

137  Idem. 

"  Where  an  injunction  has  been 
granted  to  stay  proceedings  in  an 
action  at  law,  the  mere  delivery  of 
a  declaration  has  been  deemed  a 
violation  of  the  writ.  And  the 
service  of  a  trial  notice  in  the  action 
enjoined,  or  a  motion  for  a  change 
of  venue,  is  a  breach  of  the  man- 
date of  the  court.  So  where  an 
injunction  has  been  obtained  against 
execution  under  a  judgment,  the 
taking  of  any  steps  toward  execu- 
tion beyond  the  completion  of  the 
judgment,  is  a  violation  of  the  in- 
junction.    So,  too,  it  has  been  held 


to  be  a  violation  of  an  injunction 
against  proceedings  at  law  to  place 
in  the  hands  of  the  Sheriff  an  at- 
tachment for  non-payment  of  costs, 
even  though  the  costs  in  question 
were  actually  taxed  before  the  writ 
was  allowed.  And  where,  before  the 
issuing  of  an  injunction  against 
proceedings  at  law,  legal  process 
had  been  placed  in  the  hands  of  the 
Sheriff,  and  the  plaintiff  in  the  ac- 
tion at  law  did  not  stop  the  process 
on  being  applied  to  by  the  Sheriff 
for  further  instructions,  his  neglect 
to  countermand  the  writ  is  held  a 
contempt.''     Idem,,   sec.   858. 

"  To  render  one  liable  for  a  viola- 
tion of  an  injunction,  it  is  not  neces- 
sary that  he  should  have  actually 
committed  the  breach  in  person,  and 
one  who  is  present,  aiding  and  abet- 
ting in  the  commission  of  the  act, 
or  who  permits  it  to  be  done  in  his 
presence,  and  without  remonstrance, 
is  himself  guilty  of  an  actual  breach 
of  the  injunction,  and  will  be  pun- 
ished accordingly.  Thus,  an  attach- 
ing creditor  who  has  been  restrained 
from  selling  the  property  attached, 
violates  the  writ  if  he  allows  the 
ataching  ofBcer  to  sell  in  his  pres- 
ence without  remonstrance,  the  odl- 
cer  being  regarded  as  his  agent  for 
the  purposes  of  the  sale.  And  one 
who  quietly  stands  by  and  permits 
an  injunction  to  be  violated,  is  guil- 
ty of  contempt,  no  matter  how  un- 
reasonable the  provisions  of  the  writ 
may  have  been.''     Idem,  sec.  861. 
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§722.    The  violation  of  an  injunction  is  punishable  as  a  con- 
tempt of  court. 

It  is  a  well  recognized  principle  applying  here  that  one  who 
is  not  a  party  to  the  injunction  suit  and  a  stranger  to  the  writ/'* 
or  a  defendant  who  has  no  knowledge  or  information  that  an 
injunction  has  been  issued  against  him  is  not  guilty  of  con- 
tempt in  its  violation.^^°  But  if  a  defendant  has  knowledge 
that  an  injunction  is  to  issue,  though  the  order  has  not  been 
entered,  and  if  it  has  been  issued  and  he  is  aware  of  it,  though 
the  process  has  not  been  served,  he  must  obey  the  injunction  or 
incur  the  consequences  of  disobedience.^*"  But  if  the  court 
gijanting  the  injunction  is  without  jurisdiction,  the  process  or 
writ  of  injunction  is  void,  and  in  such  case  there  can  be  no- 
punishment  for  contempt  in  disobeying  the  in j unction. ^^^ 

§723.    How  the  violation  of  an  injunction  is  punished. 

The  violation  of  an  injunction  may  be  punished  by  fine  or 
imprisonment,  or  by  both  in  the  discretion  of  the  court.^*^  The 
usual  course  of  procedure  is  by  motion  or  petition  for  a  rule  and 

138  Buhlman  vs.  Humphrey,  86  la.  prohibited  him  from  doing,  although 
597,  53  N.  W.  Eep.  318;  State  vs.  at  the  time  no  order  had  been  serv- 
Miller,  54  Kan.  244^  38  Pac.  Rep.  ed  or  in  fact  entered,  but  had  only 
269;  Lansing  vs.  Easton,  7  Paige  been  directed  to  be  entered.  People 
Ch.  364,  4  Law.  ed.   190.  vs.  Brower,  4  Paige  405,  3  N.  Y.  Ch. 

139  State  vs.  Gilpin,  1  Del.  Ch.  L.  ed.  491 ;  Hull  vs.  Thomas,  3  Edw. 
25;  Jones  vs.  Hurlburt,  13  Neb.  125,  Ch.  236,  6  N.  Y.  Ch.  L.  ed.  640; 
13  N.  W.  Rep.  5.  State  vs.   Dwyer,   41   N.   J.   L.   95; 

"0  Kiser  vs.  Lovett,  106  Ind.  325,  Livingston  vs.   Swift,   23  How.  Pr. 

6  N.  E.  Rep.  816 ;  Winslow  vs.  Nay-  2 ;  Stafford  vs.  Brown,  4  Paige  360, 

son,    113    Mass.    411;    Endicott    vs.  3  N.  Y.  Ch.  L.  ed.  470;  Vansandau 

Mathis,  9  N.  J.  Eq.  110;  Osborn  vs.  vs.  Rose,  2  Jac.  <fe  W.  264;  Endicott 

Glasscock,  39  W.  Va.  749,  30  S.  E.  vs.  Mathis,  9  N.  J.  Eq.   110;   Cape 

Rep.  702.  May  &,  S.  L.  R.  Co.  vs.  Johnson,  35 

See  note  to  State  vs.  Kaiser,  8  L.  N.  J.  Eq.  424;  People  vs.  Compton, 

R.  A.  at  589,  from  which  we  take  the  1  Duer.  553." 

following:     "In  equity  a  party  may  m  Ruhl  vs.  Ruhl,  24  W.  Va.  pp. 

be  punished  as  for  a  contempt  when  282,  283. 

he    has    knowingly    and    designedly  i^sgtimpson  vs.   Putnam,   41   Vt. 

done   acts   which    he   knew,    at   the  238;  Elliott  vs.  Whitmore,  10  Utah 

time,   the   court  had,   by   an  order,  246,  37  Pac  Rep.  461. 


INJUNCTIONS. 


82& 


its  issuance  by  the  court  to  show  cause  why  the  party  should  not, 
be  attached  for  his  alleged  contempt.^*^  Of  course,  the  motion 
should  be  based  upon  affidavit  filed  in  the  cause  setting  forth 
the  acts  of  disobedience  as  to  the  injunction/**  The  imprison- 
ment for  disobedience  of  the  court's  process  or  order  may  be 
during  the  pleasure  of  the  court  or  until  the  party  ceases  to  be 
recalcitrant/*^ 

§724.     The  procedure  in  matters  of  contempt  for  violating  an 
injunction. 

A  contempt  of  court  is  in  the  nature  of  a  criminal  offense,. 
and  the  proceeding  for  its  punishment  is  in  the  nature  of  a  crim- 
inal proceeding.^*"  Before  the  attachment  for  the  contempt, 
issues  the  proceedings  are  to  be  entitled  in  the  names  of  the 
parties  to  the  suit,  but  afterwards  in  the  name  of  the  State.  ^*'' 


1*3  Re  Vanderbilt,  4  Johns.  Ch.  57, 
1  Law.  ed.  762;  Parsons  vs.  People, 
51  111.  App.  467;  Code  (W.  Va.), 
Ch.  147,  see.  29;  State  vs.  Davis, 
50  W.  Va:  100,  40  S.  E.  Rep.  331; 
McCredie  vs.  Senior,  4  Paige  Ch. 
378,  3  Law.  ed.  477;  McMillan  vs. 
Hickman,  35  W.  Va.  714,  14  S.  E. 
Rep.  228. 

144  People  vs.  Spalding,  2  Paige 
Ch.  326 ;  McCredie  vs.  Senior,  supra; 
State  vs.  Irwin,  30  W.  Va.  415,  4  S. 
E.  Rep.  413;  State  vs.  Gibson,  33 
W.  Va.  97,  10  S.  E.  Rep.  58;  Hook 
vs.  Ross,  1  H.  &  M.  319. 

Where  a  rule  has  issued  on  the 
unsworn  statement  of  counsel, 
though  it  be  defective  in  form  or 
substance,  yet  if  defendant  appears 
and  submits  to  rule  and  admits  facts 
sufficient  to  support  the  charge  of 
contempt  the  court  will  •  disregard 
all  objections  to  proceedings  for 
want  of  affidavit  or  defects  in  the 
rule  although  the  objection  be  made 
in  the  answer  of  defendant.  State 
vs.  Frew,  24  W.  Va.  416. 

145  State  vs.  Irwin,  30  W.  Va.  415, 
4  S.  E.  Rep.  413,  420. 


146  B.  &  0.  R.  R.  Co.  vs.  City  of 
Wheeling,  13  Gratt.  57;  Ruhl  vs. 
Ruhl,  24  W.  Va.  283. 

147  Ruhl  vs.  Ruhl,  supra;  State 
vs.  Harper's  Ferry  Bridge  Co.,  16 
W.  Va.  864;  State  vs.  Irwin,  supra. 

In  the  case  last  cited  of  State 
vs.  Irwin,  the  court  decides :  "  Where 
a  defendant  in  a  suit  in  equity  dis- 
obeys the  process,  order,  or  decree 
of  the  court,  the  regular  and  proper 
proceeding  for  such  contempt  is  for 
the  plaintiflF  to  file  an  affidavit  set- 
ting up  such  fact,  and  move  the- 
court  to  issue  a  rule  in  the  cause 
between  the  original  parties;  and 
when  such  rule  is  issued,  served  on 
the  defendant,  and  returned  to  the 
court,  then  the  contempt  proceeding 
should  be  entirely  separate  from  the 
chancery  suit,  and  placed  on  the  law 
docket,  entitled  the  State  of  West 
Virginia,  at  the  relation  of  the  par- 
ty at  whose  instance  it  was  issued, 
against  the  offender,  and  be  prose- 
cuted on  the  law  side  of  the  court  to 
judgment;  and,  if  the  rule  is  made 
absolute,  the  defendant  should  pay 
the  costs,  and,  if  it  is  discharged. 
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Upon  the  return  of  the  rule  duly  served,  the  defendant  may, 
appear  and  show  cause  why  he  should  not  be  punished  for  his 
alleged  contempt  by  answer  made  to  the  rule.^**  If  the  party 
is  adjudged  to  be  guilty  of  contempt  and  is  fined  or  imprisoned, 
or  is  both  fined  and  imprisoned,  or  is  discharged  without  punish- 
ment, the  action  of  the  court  cannot  be  reviewed  upon  an  appeal 
of  the  chancery  cause  in  which  the  injunction  was  awarded, 
but  only  by  writ  of  error/*" 

§725.     Effect  of  an  appeal  from  an  order  dissolving  an  injunction. 

If  an  appeal  be  taken  from  an  order  dissolving  an  injunction, 
its  eflFect  is  not  restored,  unless  some  order  or  process  be  issued 
from  the  Appellate  Court  staying  or  superseding  the  act  of  dis- 
solution. An  appeal  and  supersedeas  restores  the  effect  of  an 
injunction  that  has  been  dissolved  by  the  inferior  tribunal.^^" 
Of  course,  when  the  order  or  decree  refuses  to  dissolye,  or 
perpetuates,  the  injunction,  an  appeal,  or  an  appeal  and  super- 
sedeas, does  not  impair  the  injunction,  and  acts  forbidden  by 
it  are  contempts.  ^°^ 

§726.     What  court  has  power  to  punish  for  contempt. 

Of  course,  as  long  as  the  injunction  is  pending  and  in  force 
in  the  court  which  granted  it,  the  power  to  punish  for  contempt 


it  should  be  at  the  cost  of  the  re-  roadway,  the  usual  route  being  iu- 

lator.     To   a  judgment  against  the  terrupted   by   the   destruction   of   a 

offender  he  may  obtain  a  writ  of  er-  bridge."  Postal  Tel.  Cable  Co.  vs.  JS. 

ror."  &  W.  R.  Co.,  83  Va.  929,  14  S.  E. 

1*8  Ruhl  vs.  Euhl,  supra;  McMil-  Rep.    691.     See   note   to   People   vs. 

fen  vs.  Hickman,  supra.  Spalding,  2  Paige  Ch.  326,  2  Law. 

"  Defendant  should  not  be  punish-  ed.  929. 

ed  for  a  contempt  for  disobeying  a  i49  McMillan  vs.  Hickman,  supra. 

temporary  injunction  granted  in  a  iso  State  vs.  Harness,  42  W.  Va. 

suit  to  restrain  a  trespass  on  plain-  414,  26  S.  E.  Rep.  270,  citing  State 

tiff's  roadway,  where  all  evil  inten-  vs.    Bridge   Co.,    16   W.   Va.    864;    1 

tion    is    disclaimed,    and    the    only  Beach,  Inj.,  sec.  283;   2  High,  Inj., 

thing  done  was  the  crossing  of  the  sec.  1709;  Knox  Co.  vs.  Harshman, 

railroad  by  some  of  defendant's  em-  132  U.  S.  14,  10  Sup.  Ct.  8. 

ployes    in    a,    wagon    by    a    private  isi/^em. 
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is  with  that  court.^^^  And  if  an  appeal  is  taken  from  an  order 
overruling  a  motion  to  dissolve  an  injunction,  or  from  an  order 
perpetuating  the  same,  the  power  to  punish  for  contempt  is 
still  with  the  court  awarding  the  injunction.^°^  But  if  an  ap- 
peal be  taken  from  an  order  dissolving  an  injunction,  accom- 
panied by  a  writ  of  supersedeas,^^*  the  power  to  puniah  for 
contempt  rests  with  the  Appellate  Court.^^^ 

§727.     The  assessment  of  damages  upon  the  dissolution  of  an  in- 
junction. 

In  the  absence  of  statute  so  providing,  it  is  said  that  a 
court  is  not  authorized  to  assess  damages  upon  the  dissolution 
of  an  injunction.^^'^  By  statute  in  West  Virginia  it  is  provided, 
that  "  when  an  injunction  to  stay  proceedings  on  a  judgment 
or  decree  for  money  is  dissolved,  wholly  or  in  part,  there  shall 
be  decreed  to  the  party  having  such  judgment  or  decree,  dam- 
ages in  lieu  of  interest,  at  the  rate  of  ten  per  cent,  per  annum 
from  the  time  the  injunction  took  effect,  until  such  dissolution 
thereof,  on  the  amount  of  principal,  interest,  and  costs  due  on 
the  judgment  or  decree,  proceedings  on  which  are  enjoined,  and 
if  a  forthcoming  bond  has  been  taken  in  the  case,  the  amount 
on  which  such  damages  shall  be  paid,  shall  be  the  sum  due 
on  such  bond.  And  in  all  cases  the  court  or  Judge  dissolving 
the  injunction,  shall  ascertain  and  enter  in  the  decree  of  dissolu- 
tion the  amount  of  principal,  interest,  damages  and  costs,  includ- 
ing officers'  fees  and  commissions  due  on  the  judgment  or  decree, 
at  the  date  of  the  dissolution  of  the  injunction,  and  shall  award 
execution  therefor  against  the  defendant  in  the  judgment  or 
decree,  proceedings  on  which  were  enjoined,  or  their  personal 
representatives,  with  interest  thereon  from  that  day  till  paid, 
and  the  costs  incurred  by  the  defendant  in  the  injunction,  in 
defending  the    same.     And   if  a   forthcoming  bond  has   been 

152  High,  Inj.,  sec.  849.  429,    10   So.   Rep.    330;    Phelps   vs. 

153  State  vs.  Harness,  supra.  Foster,  18  111.  309;  Grove  vs.  Bush, 
^^iAnte,  sec.  725.  86  Iowa  94,  53  N.  W.  Rep.  88; 
155  State      vs.      Harness,      supra;  Cayuga    Bridge    Co.    vs.    Magee,    2 

State  vs.  Bridge  Co.,  supra.  Paige  Ch.  116,  2  Law.  ed.  837,  and 

166  Bogacki    vs.    Welch,    94    Ala.      note. 
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given  in  the  case,  and  the  same  has  been  or  shall  be  forfeited, 
the  sureties  therein  shall  be  liable  for  the  costs  incurred  by  the 
defendant  in  the  injunction,  as  aforesaid,  and,  to  the  extent  of 
their  liability  on  said  forthcoming  bond,  for  whatever  sum 
remains  unpaid,  on  the  execution  so  awarded.  Any  such  in- 
junction may  be  dissolved  in  vacation,  by  the  Judge  of  the 
Circuit  Court  of  the  county  in  which  the  same  is  pending; 
but  the  opposite  party  must  have  reasonable  notice  in  writing 
of  the  time  and  place  at  which  such  motion  will  be  made."  ^°^ 
Under  this  statute  the  damages  must  be  assessed  by  the  court  of 
equity  and  entered  in  the  decree  of  dissolution,  and  unless  this 
is  done  there  can  be  no  recovery  thereof  upon  the  injunction 
bond.^^^  And  under  this  statute  the  court  shall  ascertain  and 
enter  in  the  decree  dissolving  the  injunction,  the  amount  of 
principal,  interest,  damages  and  costs,  including  officers'  fees 
and  commissions  due  on  the  judgment  or  decree,  at  the  date  of 
the  dissolution  of  the  injunction,  and  shall  award  execution 
therefor  against  the  defendant  in  the  judgment  or  decree  .  .  . 
with  interest  thereon  from  that  day  till  paid,  and  the  costs 
of  the  defendant  in  the  injunction  suit.^^^  "  When  there  are 
two  defendants  to  the  judgment,  and  one  of  them  obtains  an 
injunction  which  is  dissolved,  that  one  only  is  liable  for  the 
damages,  while,  of  course,  the  other  defendant  remains  as  be- 
fore, liable  for  the  principal  and  interest  of  the  debt  and  the 
costs  at  law."  ^^''  In  a  suit  by  a  property  owner  against  a  rail- 
road or  other  internal  improvement  company  to  enjoin  it  from 
taking  land  without  compensation,  in  which  the  plaintiff  has 
been  awarded  damages  by  a  jury,  it  is  error  to  decree  the  amount 
of  such  damages  so  that  execution  may  issue  on  the  decree.^"^ 
The  order  should  be  that  when  the  company  pays  the  owner,  or 
deposits  the  money  in  court,   the   injunction  shall  be  wholly 

157  Code    (W.  Va.),  Ch.   133,   see.       citing  2  Rob.  Prae.   (old)   245.     See 
12.  also  Graham  vs.  Citizens'  Nat.  Bank, 

158  State  vs.  Hall,  40  W.  Va.  455,       supra. 

21  S.  E.  Rep.  761.  isi  Ohio  River   R.   Co.  vs.   Ward, 

150  Code    (W.  Va.),  Ch.   133,  sec.  35  W.  Va.  481,  14  S.  E.  Rep.  142; 

12 ;  Graham  vs.  Citizens'  Nat.  Bank,  Mason  vs.   Bridge   Co.,   20   W.   Va. 

45  W.  Va.  701,  32  S.  E.  Rep.  245.  243. 
160  1  Bart.  Ch.  Pr.  (2nd  Ed.)  510, 
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•dissolved,  but  until  then  the  injunction  shall  remain  in  full 
force  and  effect.^"^ 

§728.     The  assessment  of  damages  upon  the  dissolution  of  an  in- 
junction further  considered. 

In  Virginia  the  statute  prescribes  that  "  where  an  injunction 
to  stay  proceedings  on  a  judgment  or  decree  for  money  is  dis- 
solved wholly  or  in  part,  there  shall  be  paid  to  the  party  having 
such  judgment  or  decree,  damages  at  the  rate  of  ten  per  centum 
per  annum  from  the  time  the  injunction  took  effect  until  the 
dissolution,  on  such  sum  as  appears  to  be  due,  including  the 
■costs ;  but  the  court,  wherein  the  injunction  is,  may  direct  that 
no  such  damages  be  paid,  or  such  portion  thereof  as  it  may  deem 
just."  ^"^  This  statute  does  not  contemplate,  it  seems  to  us, 
the  assessment  of  damages  by  the  court  of  equity  upon  dissolv- 
ing the  injunction;  but  are  to  be  assessed  by  the  Clerk  who 
issued  the  execution.^^*  Indeed,  in  Michaux  vs.  Brown,^"^  it  is 
observed  by  Allen,  J.,  in  the  course  of  his  opinion,  speaking  for 
the  whole  court,  that  "  in  practice,  damages  are  always  awarded 
in  the  decree  or  judgment  of  affirmance ;  in  case  of  injunctions 
dissolved  no  entry  is  made  awarding  them ;  they  are  the  legal 
consequence  of  the  dissolution  of  the  injunction  unless  the  order 
■dissolving  directs  otherwise."  ^""^ 

162  Idem.  518;  Medley  vs.  Pannill,   1  Rob.  E. 

163  Code  (Va.),  1887,  sec.  3445.  63. 

164  Washington  vs.  Parks,  6  Leigh,  i66  10  Gratt.  at  p.  621. 

581 ;   Jeter  vs.  Langhorne,  5  Gratt.  i66  For  the  eases  in  which  injunc- 

193;  Clayton  vs.  Anthony,  15  Gratt.      tions  will   or  will   not  be   granted, 

vide  Hogg's  Eq.   Pr.,  sees.   231-280. 
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CHAPTER  XXXI. 

RECEIVERS. 

Sec.  729.     The  different  kinds  of  receivers. 

Sec.  730.     Definition  of  a  receiver,  and  the  object  of  his  appointment. 
See.  731.     In  what  cases  a  receiver  will  be  appointed. 
Sec.  732.     In   what   cases    a   receiver   will   be    appointed   further    consid- 
ered. 
Sec.  733.     Appointment  of   a  .receiver   while   ease   is   pending   in   an   Ap- 
pellate Court. 
Sec.  734.     Some    general   principles   applying   to   the   appointment   of   re- 
ceivers. 
Same  subject,  further  considered. 
Same   subject,   concluded. 

As  to  the  appointment  of  a  receiver  in  vacation. 
Who  may  apply  for  the  appointment  of  a  receiver. 
Against  whom  the  application  for  a  receiver  is  made. 
Notice   of   the   application   for   the   appointment  of  a   receiver 
generally  required. 
Sec    741.     Upon  whom  the  notice   of  the  application  for  the  appointment 

of  a  receiver  must  be  served. 
Sec.  742.     How  the  application  for  the  appointment  of  a  receiver  is  made. 
Sec.  743.     Who  should  be  appointed  a  receiver. 
Sec.  744.     The  vacating  of  the  order  appointing  a  receiver. 
Sec.  745.     The  requisite  allegations  of  the  bill  for  the  appointment  of  a 

receiver. 
Sec.  746.     The  lequisite  allegations  of  the  bill  for  the  appointment  of  a 

receiver  further  considered. 
Sec.  747.     The  hearing  of   the  application  for  the  appointment  of  a   re- 
ceiver. 
The  order  appointing  a  receiver. 
As  to  suits  by  and  against  receivers. 
As   to   the   court  granting  leave   to   sue   its   receiver.        When 

leave  to  sue  not  necessary. 
The  bond  and  security  of  the  receiver. 
The  property  over  which  a  receiver  may  be  appointed. 
The    rights    and    powers    of   a    receiver. 
Powers  not  possessed   by  a   receiver. 
As   to   the   implied   powers   of  a   receiver. 
As  to  the  discretion  of  a  receiver  touching  his  receivership. 
As  to  the  duties  of  a  receiver. 


See. 

748. 

Sec. 

749. 

Sec. 

750. 

Sec. 

751. 

See. 

752. 

Sec. 

753. 

Sec. 

754. 

Sec. 

755. 

Sec. 

756. 

Sec. 

757. 
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Sec.  758.  The  receiver  may  ask  the  advice  of  the  court  as  to  his  duties. 

Sec.  7fl9.  The   compensation   of   a   receiver. 

Sec.  760.  The  eflect  of  the  appointment  of  a  receiver. 

Sec.  761.  The  discharge   of  u  receiver. 

§729.     The  different  kiuds  of  receivers. 

The  laws  of  the  Virginias  provide  for  the  appointment  of  two 
kinds  of  receivers, —  general  and  special.^  The  power  to  ap- 
point all  receivers  is  lodged  with  the  Circuit  Courts.^  As  a 
general  receiver  is  a  standing  officer  of  the  court,  whose 
appointment  does  not  rest  upon  the  pendency  of  a  suit,  we 
shall  only  consider  here  the  subject  of  special  receivers.^ 

§730.     Definition  of  a  receiver,  and  the  object  of  his  appointment. 

A  receiver  is  a  ministerial  officer  and  representative  of  the 
court,  who  stands  indifferent  between  the  parties  to  the  cause, 
is  subject  to  the  orders  of  the  court,  accountable  in  such  manner 
and  to  such  persons  as  the  court  may  direct,  and  having  in 
his  character  as  receiver  no  personal  interest  in  the  suit,  but 
that  arising  out  of  his  responsibility  for  the  correct  and 
faithful  discharge  of  his  duties,*  which  consist  in  his  taking 
possession  of  and  preserving,  pendente  lite,  the  fund  or  prop- 
erty in  litigation  when  it  does  not  seem  equitable  to  the '  court 
that  either  party  should  have  possession  or  control  of  it.^  "  The 
prime  object  of  the  appointment  of  a  receiver  in  a  pending 
cause,  is  the  protection  and  preservation  of  the  subject  in  litiga- 
tion from  spoliation,  waste  or  deterioration,  and  for  the  ad- 
vancement  of  justice."  " 

§731.     In  what  case  a  receiver  will  be  appointed. 

The  court  never  appoints  a  receiver  except  in  a  pending  cause.' 
The  cause  is  pending  when  the  process  commencing  the  suit  has 

iCode     (Va.),    1887,    sees.    3405,  *  Beverly  vs.  Brooke,  4  Gratt.  208 ; 

3401,    3402;    Code     (W.    Va.),    Ch.  2    Beach,   Mod.    Eq.    Pr.,    sec.    717; 

133,  sees.   15,   28.  Davis  vs.  Snead,  33  Gratt.  at  p.  710. 

^  Idem.     And   in   Virgina   Circuit  5  2  Beach,  Mod.  Eq.  Pr.,  sec.  717; 

and  Corporation  Courts.  1  Bart.  Ch.  Pr.  (2nd  Ed.)  513. 

'  For  a  presentation  of  the  powers  e  Hogg's   Eq.    Princ,    sec.    137. 
and  duties  of  general  receivers,  see  ''Hogg's  Eq.  Princ,  sec  137,  Git- 
Hogg's    Eq.    Princ,    sees.     130-136,  ing  Code,  Ch.  133,  sec.  28;  Harvell 
148.  vs.   Potts,   80  Ala.   70;    Pressly  vs. 


832  EQUITY   FEOCEDTJEE. 

been  issued/  or  where  the  defendant  has  waived  the  issuance 
thereof,  and  appeared  gratis  to  the  suit.*  And  the  cause  in 
which  a  receiver  may  be  appointed  must  be  one  in  which  there 
are ,  adversary  parties,  as  a  receiver  cannot  be  appointed  in  an 
ex  parte  proceeding.^"  It  is  provided  by  statute  in  West  Vir- 
ginia that  "  a  court  of  equity  may  in  a  proper  case  pending 
therein,  in  which  the  property  of  a  corporation,  firm  or  person 
is  involved,  and  there  is  danger  of  the  loss  or  misappropriation 
of  the  same  or  a  material  part  thereof,  appoint  a  special  receiver 
of  such  property  or  of  the  rents,  issues  and  profits  thereof,  or 
both."  ^^  This  statute  is  simply  declaratory  of  the  ancient  power 
of  a  court  of  equity  as  to  what  it  could  do  in  this  regard,  as 
well  without  as  under  such  a  statute.  ^^  A  receiver  will  only 
be  appointed  in  aid  of  a  pending  cause,  and  no  suit  can  be 
maintained  for  the  sole  purpose  of  appointing  a  receiver.  ^^ 

§732.     In  what  cases  a  receiver  will  be  appointed  further  con- 
sidered. 

Subject  to  the  principles  already  stated,^*  and  those  here- 
inafter stated,^^  a  receiver  will  be  appointed  in  the  following 
cases:  (a)  To  protect  the  estate  of  an  infant,  where  there  is 
no  guardian,  or  where  the  parent  of  the  infant,  in  possession  of 
the  property  is  squandering  it.^"      (&)  Where  each  of  the  parties 

Harrison,  102  Ind.  41,  1  N.  B.  Rep.  12  Bispham,  Eq.  Princ,   sec.   576, 

188,   190,   191;   Smith  on  Receivers,  685;    Folsom    vs.    Evans,    5    Minn. 

35,  36,  and  notes.  481;   Murray  vs.  Murray,   115  Cal. 

In  Virginia  by  statute  the  estate  256,  37  L.  R.  A.  626,  629;  2  Beach, 

of  a  married  woman,  when  a  minor.  Mod.  Eq.  Jur.,  sec.  931. 

may    he    committed    to    a    receiver  13  State  vs.  Union  Nat.  Bank,  145 

upon    mere    petition    by    the    next  Ind.    537,    44   N.    E.    Rep.    585,    57 

friend  of  such  married  woman.  Code  Am.  St.  Rep.  209. 

(Va),    sec.    2291,    as    amended    by  ^^  Ante,  sec.  731. 

General   Assembly,   Acts    1899-1900,  ^^^Post,   sees.   734-736. 

pp.  151,  152.  ^^  Eaton    on    Equity,    648,    citing 

»  Ante,   see.   11.  Hicks  vs.  Hicks,  3  Atk.  273;  Butler 

9  Pressly  vs.   Harrison,  supra.  vs.    Freeman^    1    Amb.    303 ;    In    re 

10  Hardy  vs.  McClellan,   53  Miss.      Cormicks,  2  Ir.  R.  Eq.  264. 

507.  It   was    formerly   the   practice   to 

11  Code    (W.   Va.),   Ch.    133,   sec.       appoint  a   receiver   of  a   dccedent'd 
28.  estate  pending  a   contest  as  to  the 
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litigant  is  equally  entitled  to  the  possession  of  the  property,  but 
the  circumstances  are  such  that  it  is  not  proper  for  either  of 
them  to  retain  control;  as  in  the  case  of  litigation  between 
partners,  co-tenants,  etc.^'      (c)  Where  the  party  entitled  to  the 


probate  of  his  will,  Eaton,  Eq.  648; 
but  now  a  curator  of  the  estate  is 
appointed  under  the  statute.  Code 
(W.  Va.),  Ch.  77,  sec.  23;  Code 
(Va.),  1887,  sec.  2534.  Mr.  Barton, 
relating  to  the  matter  stated  in  the 
text,  says :  "  In  the  cases  of  infants 
and  lunatics,  it  has  been  held  that 
a  receiver  may  be  appointed  other- 
wise than  in  a  pending  suit;  but 
such  is  not  the  general  practice,  and 
it  cannot  be  said  to  prevail  in  Vir- 
ginia. Indeed,  in  treating  of  the 
property  of  infants,  it  is  laid  down 
by  high  authority,  that  if  a  receiver 
of  the  estate  is  wanted,  or  a  compul- 
sory order  on  trustees,  or  if  there 
be  complicated  accounts,  a  bill  is 
necessary."  1  Bart.  Ch.  Pr.  (2nd 
Ed.)   518. 

17  Hogg's  Eq.  Princ,  sec.  137; 
Eaton,  Eq.  648. 

In  the  appointment  of  a  receiver 
in  matters  of  partnership  the  juris- 
diction is  exercised  with  great  cau- 
tion; but  when  it  appears  that  a 
dissolution  must  be  declared,  the 
appointment  of  a  receiver  follows 
almost  as  a  matter  of  course.  Ea- 
ton, Eq.  648,  citing  Goodman  vs. 
Whitcomb,  1  Jac.  &  W.  589;  Mc- 
Elvey  vs.  Lewis,  76  N.  Y.  373,  375. 
And  this  is  especially  so,  if  after 
dissolution  the  parties  cannot  agree 
among  themselves  as  to  the  disposi- 
tion and  control  of  the  partnership 
property.  Jordan  vs.  Miller,  75 
Va.  442;  New  vs.  Wright,  44  Miss. 
202;  Allen  vs.  Hawley,  6  Fla.  164, 
63  Am.  Dec.  198;  Barnes  vs.  Jones, 
91  Ind.  161. 

Mr.  Merwin,  in  his  Equity  and 
Equity  PI.,  p.  580,  says:     "  To  justi- 


fy the  appointment  of  a  receiver 
in  the  case  of  a  partnership,  it  may 
be  said  in  a  general  way,  that  it 
must  appear,  either  (1)  That  one 
partner  is  acting  in  fraudulent  or 
willful  violation  of  the  partnership 
agreement;  or  (2)  is  excluding  his 
co-partner  from  his  proper  share  in 
the  management  of  the  partnership 
assets  and  business;  or  (3)  is  act- 
ing dishonestly;  or  (4)  that  the 
hostilities  between  the  partners  and 
their  loss  of  confidence  in  each  other 
are  so  great,  or  their  views  and  in- 
terests are  so  conflicting,  that  all  co- 
operation and  reasonable  settlement 
of  their  affairs  by  themselves  have- 
become  impracticable." 

In  a  suit  brought  to  establish  the 
fact  of  a  partnership  between  the 
plaintiff  and  defendant  and  having 
the  firm's  account  settled  and  the 
partnership  dissolved  and  in  which 
an  amended  and  supplemental  bill 
has  been  filed  and  the  defendant  is 
in  possession,  and  conducting  a 'suc- 
cessful and  prosperous  business,  who 
denies  the  partnership,  and  is  sol- 
vent, and  able  to  respond  in  dam- 
ages, the  court  will  not  appoint  a 
receiver.  Wood  vs.  Wood,  50  W.  Va. 
570,  40  S.  E.  Rep.  416. 

In  a  suit  to  dissolve  a  partnership 
and  settle  its  accounts,  where  the 
defendant  in  possession  denies  the 
partnership,  a  receiver  should  not 
be  appointed  unless  the  fact  of  part- 
nership is  clearly  proven  in  the 
cause,  and  there  is  danger  of  the 
loss  or  misappropriation  of  the 
property  of  the  firm,  or  a  material 
part  thereof.     Idem. 
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possession  of  the  property  is  misapplying  or  spoliating  it,  to 
the  detriment  of  the  other  party  claiming  an  equitable  interest 
therein. ^^  (d)  Where  a  suit  is  pending  to  subject  lands  to  the 
payment  of  liens  thereon,  and  it  is  shown  that  the  debtor  is 
insolvent,  or  that  the  lands  are  likely  to  prove  insufficient  to 
satisfy  the  undisputed  or  ascertained  liens  existing  thereon, 
and  it  is  sought  to  sequester  the  rents  and  profits  of  the  lands 
until  sale  can  be  made  of  them/''  (e)  Where  there  is  a  conflict 
of  claims  or  liens  with  reference  to  property,  either  real  or  per- 
sonal, and  it  is  sought  to  preserve  the  same  from  waste  or  de- 
struction, pending  suit  to  settle  the  rights  of  the  respective 
claimants.^"      (f)  And  by  virtue  of  statute  in  West  Virginia, 


18  Hogg's  Eq.  Princ,  sec.   137. 

Mr.  Eaton,  in  bis  treatise  on  equi- 
ty at  p.  649,  says :  "  A  court  of 
equity  may,  if  a  proper  case  be 
shown,  dispossess  an  executor,  ad- 
ministrator, or  trustee,  and  appoint 
a  receiver  of  the  decedent's  estate  or 
the  trust  property-.  If  waste  or  im- 
proper use  of  funds  or  misconduct 
can  be  shown  against  an  executor  or 
administrator,  the  court  may  take 
the  property  out  of  his  hands;  but 
the  court  will  not  act  on  slight 
grounds." 

The  author  cites  in  support  of  this 
principle,  the  following  cases:  Bev- 
erly vs.  Brooke,  4  Gratt.  (Va.)  208; 
Smith  vs.  Smith,  2  Younge  &  C. 
361 ;  Haines  vs.  Carpenter,  1  Woods 
265,  266,  Fed.  Cas.  No.  5,  905;  Hill 
vs.  Arnold,  79  Ga.  367 ;  4  S.  E.  Rep. 
751. 

19  Hogg's  Eq.  Princ,  sec.  137,  cit- 
ing Ogden  vs.  Chalfant,  32  W.  Va. 
559,  9  S.  E.  Rep.  879;  Dunlap  vs. 
Hedges,  35  W.  Va.  287,  13  S.  E. 
Rep.  656;  Grantham  vs.  Lucas,  15 
W.  Va.,  425.  See  Smith  vs.  Butcher, 
28  Gratt.  144;  Atkins  vs.  Edwards, 
83  Va.  300,  2  S.  E.  Rep.  435. 

The  appointment  of  a  receiver  in 
a  case  of  the  kind  stated  in  the  text 


may  be  dispensed  with,  if  the  debt- 
or gives  security  to  account  for  the 
rents  and  profits  in  case  there 
should  be  a  deficiency  upon  a  sale 
of  the  premises  under  the  decree. 
Grantham  vs.  Lucas,  supra. 

^oldem,  citing  Kerr  vs.   Hill,   27 
W.    Va.    576;    Dunlap    vs.    Hedges, 


As  to  the  appointment  of  receiv- 
ers in  attachments  in  equity  suits, 
see  Code  (Va.),  1887,  sec.  2964; 
and  in  proceedings  against  garni- 
shees, see  Code  (Va.),  1887,  sec. 
2976. 

"  Where  a  corporation  is  insol- 
vent, and  is  the  lessee  of  a  coal 
mine,  and  the  said  insolvent  lessee 
is  largely  indebted  to  its  lessor  for 
royalty  reserved  in  the  lease,  which 
is  secured  by  a  lien  on  the  lease 
and  personal  property  and  appli- 
ances in  use  about  the  mine  by  the 
lessee,  and  several  of  the  creditors 
of  such  lessee  have  proceeded  by 
way  of  attachment,  and  are  proceed- 
ing to  seize  and  scatter  the  personal 
property  belonging  to  said  lessee, 
and  to  remove  the  rails  from  the 
tracks  and  wire  ropes  from  the 
drums,  a  court  of  equity,  on  proper 
application  made  by  such  lessor,  will 
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a  receiver  may  be  appointed  to  wind  up  the  affairs  of  a  foreign 
corporation,  that  has  done  business,  acquired  property,  and 
contracted  debts  in  that  State/^ 


appoint  a  receiver  to  take  charge  of 
Said  property."  Kanawha  Coal  Co. 
vs.  Ballard  &  Welch  Coal  Co.,  43 
W.  Va.  721,  29  8.  E.  Rep.  514. 

21  Code  (W.  Va.),  Ch.  53,  sees. 
58,  59 ;  Swing  vs.  Bentley  &  Gerwig 
Furniture  Co.,  45  W.  Va.  283,  31 
S.  E.  Rep.  925. 

And  in  West  Virginia,  where  a 
corporation  or  pretended  corporation 
has  been  dissolved,  by  the  judgment 
of  a  Circuit  Court  under  Ch. 
109  of  the  Code  of  that  State,  the 
court  may  appoint  a  receiver  of  the 
property  of  such  corporation,  as  pro- 
vided in  see.  28  of  Ch.  133  of  the 
Code.  Code  (W.  Va.),  Ch.  109,  sec. 
13. 

Though  a,  court  of  chancery  will 
be  reluctant  to  appoint  a  receiver 
to  take  charge  of  and  manage  a 
railroad,  it  is  competent  to  do  so 
when  such  a  course  is  indispensable 
to  secure  the  rights  of  the  legiti- 
mate stockholders,  and  to  prevent  a, 
failure  of  justice.  Stevens  et  als.  vs. 
Davidson,    (1886)    18  Gratt.  819. 

When  administrator  has  been  re- 
moved and  estate  committed  to  Sher- 
iff, as  administrator  d.  h.  ».,  and  un- 
administered  assets  are  sufficient  to 
pay  debts,  and  to  pay  same  that 
fund  must  be  drawn  to  some  un- 
known extent  —  Held:  It  is  proper 
not  to  pay  that  fund  at  once  to  dis- 
tributees, but  to  appoint  receiver  to 
hold  same  for  protection  of  sureties, 
creditors,  and  distributees,  especial- 
ly as  administrator  d.  6.  n.  cannot 
sue  his  predecessors  for  assets  wast- 
ed or  converted.  Harman  et  als.  vs. 
McMuUin  et  als.  (1888)  85  Va.  187. 

See   also  Davis  vs.   Chapman,   83 


Va.  67,  1  S.  E.  Rep.  472;  Farmer 
vs.  Yates,  23  Gratt.  145. 

"  The  life  tenant  in  a  homestead 
estate  neglected  and  refused  to  pay 
taxes  or  make  repairs  thereon  for 
many  years,  and  to  save  the  estate 
from  entire  loss  to  the  reversioners 
the  taxes  were  paid  by  the  adminis- 
trator with  the  will  annexed,  having 
the  power  so  to  do  by  the  express 
terms  of  the  will.  Held,  that  such 
administrator  might  proceed  in  equi- 
ty to  have  a  receiver  appointed  to 
take  charge  of  the  premises,  collect 
the  income  or  rentals  of  the  prop- 
erty, and  apply  the  proceeds  to  pay 
the  taxes  and  necessary  expense  of 
repairs  and  reimburse  the  adminis- 
trator for  such  taxes  and  expenses 
so  paid,  and  also  pay  from  such  in- 
come any  unpaid  taxes  or  necessary 
expense  for  repairs  necessarily  made 
,to  save  the  property;  and  that,  if 
such  rental  is  insufficient,  the  re- 
ceiver may,  under  authority  and  di- 
rection of  the  trial  court,  proceed 
to  sell  the  life  estate  of  the  defend- 
ant, in  the  premises,  or  so  much 
thereof  as  may  be  sufficient  for  such 
purposes."  St.  Paul  Trust  Co.  vs. 
Mintzer,  65  Minn.  124,  32  L.  R.  A. 
756,  67  N.  W.  Rep.  657. 

"  A  receiver  may  be  appointed  at 
the  beginning  of  an  action  by  a 
deserted  wife  to  set  aside  a  transfer 
by  her  husband  of  his  property  to 
defeat  her  rights  to  maintenance  un- 
der the  general  equity  power  of  the 
court  under  the  same  circumstances 
that  the  appointment  would  be  made 
in  a  suit  by  a  creditor  to  set  aside 
a  transfer  fraudulent  as  to  him." 
Murray  vs.  Murray,  115  Cal.  266, 
37  L.  R.  A.  626. 
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§733.     Appointment  of  a  receiver  while  case  is  pending  in  an  Ap- 
pellate Court. 

After  a  ease  has  been  taken  to  the  Court  of  Appeals,  the 
court  of  original  jurisdiction  may  appoint  a  receiver.^^  If  the 
decree  appealed  from  is  not  a  final  one,  in  the  sense  of  ending 
the  cause,  the  receiver  may  be  appointed  without  the  aid  of  a 
petition;  but  if  the  decree  is  a  final  one,  the  case  may  be  re- 
stored to  the  docket  by  petition  and  a  receiver  then  appointed.  ^^ 

§734.     Some  general  principles  applying  to  the  appointment  of 
receivers. 

While  the  appointment  of  a  receiver  rests  in  the  sound  discre- 
tion of  the  court,^*  still,  acting  as  it  often  must  of  necessity, 
before  the  merits  of  the  cause  have  been  fully  heard,  and  not 
infrequently  when  all  the  proper  parties  are  not  before  the 
court,  it  proceeds  with  much  caution  and  circumspection,  in 
order  to  avoid  disturbing  unnecessarily  or  injuriously,  legal 
rights  and  equitable  priorities,^^  and  because,  too,  the  appoint- 
ment may  work  great,  and  even  irreparable,  injury,  though  the 
property  taken  into  the  custody  of  the  court  may  finally  be 
restored.^®  Hence,  the  court  will  not  exercise  this  extreme 
prerogative,  unless  it  is  made  to  appear  —  First,  that  the  plain- 
tiff either  "  has  a  clear  right  to  the  property  itself,  or  that  he 
has  some  lien  upon  it,  or  that  the  property  constitutes  a  special 
fund,  to  which  he  has  a  right  to  resort  for  the  satisfaction  of 
his  claim;  and,  secondly,  that  the  possession  of  the  property 

As  to  when  it  is  proper  to  appoint  Eaton  on  Eq.  646;   1  Bart.  Ch.  Pr. 

a    receiver,    vide    elaborate    note    to  {2nd  Ed.)   514;  Norris  vs.  Lake,  89 

Cameron  vs.  Groveland  Improvement  Va.  513,  16  S.  E.  Rep.  663. 

Co.,  72  Am.  St.  Rep.  29-97.  The  exercise  of  the  court's  discre- 

See   also  Hogg's   Eq.   Princ,    sec.  tion  in  appointing  a   receiver   will 

138.  not   be    disturbed,    except   in   cases 

22  Adkins    vs.    Edwards,    83    Va.  where  such  discretion  has  been  mani- 
316,  2   S.  E.  Rep.  439;   Hutton  vs.  festly  abused.    Smith  vs.  Brown,  44 
Lockbridge,  27  W.  Va.  428;  Moran  W.  Va.  342,  30  S.  E.  Rep.  160. 
vs.  Johnson,  26  Gratt.  158.  25  Beverly    vs.    Brooke,    4    Gratt. 

23  Adkins     vs.     Edwards,    supra;  187 ;  Eaton  on  Equity,  646. 
Beard  vs.  Arbuekle,  19  W.  Va.  145.  26  Eaton   on  Equity,   646. 

24  Hogg's    Eq.    Princ,    sec.    137; 
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by  the  defendant  was  obtained  by  fraud,  or  that  tne  property 
itself,  or  that  the  income  arising  from  it,  is  in  danger  of  loss 
from  the  neglect,  waste,  misconduct,  or  insolvency  of  the  de- 
fendant." ^'  Nor  will  a  receiver  be  appointed  in  a  suit  to  im- 
peach or  establish  a  will,  to  take  charge  of  the  estate  pending  the 
contest,  as  the  appointment  of  a  receiver  in  such  a  case  is 
ultra  vires  and  void.^' 

§735,     Same   subject,  further  considered. 

"  When  the  court  is  unable  to  see  that  any  benefit  will  result 
from  appointing  a  receiver  in  the  cause,  or  that  any  injury 
will  follow  from  refusing  the  relief,  it  will  not  interfere,  espe- 
cially if  it  is  apparent  that  great  confusion  and  difficulty  in 
the  management  of  the  property  may  result  to  both  parties 
from  a  receivership.  So,  if  upon  a  consideration  of  all 
the  circumstances  of  the  ease,  it  is  apparent  that  greater  injury 
will  ensue  from  appointing  a  receiver  than  from  leaving  the 
property  in  its  present  possession,  or  if  other  circumstances  of 
propriety  or  convenience  render  the  appointment  improper  or 
inexpedient,  the  court  will  refuse  to  interfere.  Nor  will  a 
receiver  be  appointed  in  an  improper  case,  even  by  consent  of 

27  Kanawha  Coal  Co.  vs.  Ballard  mediate  possession,  should  not  be 
&  Welch  Coal  Cq.^  43  W.  Va.  721,  taken  by  the  court,  must  be  clearly 
29  S.  E.  Rep.  514;  Eaton  on  Equi-  proved;  (5)  that,  unless  the  neces- 
ty,  646.  The  case  of  Blondheim  vs.  sity  be  of  the  most  stringent  char- 
Moore,  11  Md.  365,  is  a  leading  case  acter,  the  court  will  not  appoint  a 
on  the  subject  of  the  appointment  of  receiver  until  the  defendant  is  first 
receivers,  and  in  which  the  following  heard  in  response  to  the  application, 
rules  were  laid  down :  ( 1 )  That  the  "  A  receiver  should  not  be  appoint 
power  of  appointment  is  a  delicate  ed  to  take  charge  of  property  con- 
one,  and  is  to  be  exercised  with  veyed  to  a  trustee  to  secure  debts,  in 
great  circumspection;  (2)  that  it  a  suit  in  which  the  bill  is  filed  to 
must  appear  that  the  claimant  has  set  aside  the  conveyance  as  fraudu- 
a  title  to  the  property,  and  the  court  lent,  when  the  motion  is  heard  upon 
must  be  satisfied  by  affidavit  that  a  the  pleadings  and  proofs,  and  it 
receiver  is  necessary  to  preserve  the  does  not  appear  therefrom  that  the 
property;  (3)  that  there  is  no  case  conveyance  is  fraudulent."  Harden 
in  which  the  court  appoints  a  re-  vs.  Wagner,  22  W.  Va.  356. 
ceiver  merely  because  the  measure  28  Kirby  vs.  Kirby,  84  Va.  627, 
can  do  no  harm;  (4)  that  fraud  5  S.  E.  Rep.  534;  Hartman  vs. 
or    imminent    danger,     if    the    im-  Strickler,    82   Va.  225,  233. 
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parties,   especially  when  the  rights   of  third  persons  are  con- 
cerned and  may  be  jeopardized  by  the  appointment."  ^^ 

§736.     Same  subject,  concluded. 

A  receiver  is  appointed  on  beha-lf  of  all  parties,  and  not  of 
the  plaintiff  or  defendant  only.'"  The  court  will  not  appoint  a 
receiver  where  there  is  an  adequate  and  sufficient  remedy  at 
law.'^  So,  wherever  there  is  a  dispute  respecting  an  estate, 
which  depends  upon  a  mere  legal  title,  the  court  will  not,  in 
general,  appoint  a  receiver,  as  the  plaintiff  has  his  remedy  at 
law.'^  And  laches,  neglect,  or  acquiescence  of  the  aggrieved 
party  will  wholly  defeat  his  right,  which  would  have  been  recog- 
nized, had  the  application  for  a  receiver  been  made  in  due 
time.^*' 

§737.     As  to  the  appointment  of  a  receiver  in  vacation. 

In  the  absence  of  statute  so  providing,  as  a  general  rule, 
jurisdiction  to  appoint  a  receiver  can  only  be  exercised  in  term 
time.^*  In  West  Virginia  the  statute  ^^  authorizes  the  appoint- 
ment in  vacation  of  a  receiver  of  any  property,  except  real 
estate  and  the  rents,  issues  and  profits  thereof.^'  But  in  Vir- 
ginia a  receiver  may  be  appointed  in  vacation,  as  well  of  realty 
and  its  rents  and  profits,  as  of  personalty.^' 

29  1  Bart.  Ch.  Pr.   (2iid  Ed.)    514,  35  Code     (W.    Va.)     Ch.    133,    sea 

515,  citing  High  on  Receivers,  sec.  8,       38. 

and  note.  36  Kerr  vs.  Hill,  27  W.  Va.  576. 

30  2  Daniell,  Ch.  PI.  and  Pr.  (6th  "Under  sec.  28  of  Ch.  78  of  Acta 
Am.  Ed.)    1716,  note    (o)  ;    1   Bart.  of   1882    (Warth's  Code,  p.  743)    a 
Ch.  Pr.    (2nd  Ed.)    515;   McMahon  Judge  of  a  Circuit  Court  ought  not 
vs.  McClernon,  10  W.  Va.  419.  to  appoint  a  receiver  of  real  proper- 
si  1  Bart.  Ch.  Pr.    (2nd  Ed.)   515,  ty  or  of  the  rents,  issues  or  profits 

516.  thereof  in  vacation.  But  if  he 
35  2  Daniell  Ch.  PI.  and  Pr.  1725.  should  do  so,  the  blunder  should  be 
33  1  Bart.  Ch.  Pr.  (2nd  Ed.)   516,       corrected  by  making  an  order  when 

citing    High    on    Receivers,   sec.    14  the    court    is    in    session    requiring 

and  note.  such  improperly  appointed  receiver 

3*  Newman  vs.  Hammond,  46  Ind.  to  pay  or  pass  over  to  the  general 

119;  Hammond  vs.  Farmers'  L.  &  F.  receiver  or  to  a  special  receiver  ap- 

Co.,   105  U.  S.      77 ;    Alexander  vs.  pointed    during   the   session   of   the 

Manning,  58  Miss.  634.    It  is  other-  court  all  money  or  property  in  his 

wise    now    in    Indiana    by    statute.  hands."     Kerr  vs.  Hill,  supra. 

Pressley  vs.  Lamb,  105  Ind.  171,  4  37  Smith    vs.    Butcher,    28   Gratt. 

N.  E.  Rep.  682.  144. 
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§738.     Who  may  apply  for  the  appointment  of  a  receiver. 

The  application  for  the  appointment  of  a  receiver  may  be, 
and  usually  is,  made  by  the  plaintiff  in  the  suit/'  and  even 
by  the  defendant  therein. ""  And  it  may  be  made  by  a  creditor 
who  has  a  judgment  or  other  lien  upon  the  property,  without 
reference  to  his  status  in  the  suit.  That  is,  whether  he  be  a 
plaintiff  or  a  formal  defendant  to  the  suit,  or  only  one  construc- 
tively by  a  convention  of  lienholders.*"  So,  the  trustee  in  a 
deed  of  trust,  in  a  proper  case,  may  apply  for  the  appointment 
of  a  receiver  of  the  trust  subject.*^  Likewise  a  lessor,  on  a 
proper  application,  of  his  own  property  which  is  liable  to  be 
i4Jured  or  destroyed  by  the  acts  of  the  creditors  of  the  lessee.** 
Also  by  a  stockholder  of  a  corporation,  when  the  directors  have 
allowed  the  property  to  remain  out  of  repair,  and  thus  become 
unproductive.*^  But  no  one  can  have  a  receiver  appointed, 
unless  he  has  a  lien  upon  the  property  sought  to  be  placed  in 
the  hands  of  a  receiver,**  or  a  strong  or  acknowledged  presump- 


In  the  course  of  his  opinion,  An- 
derson, J.,  in  Smith  vs.  Butcher, 
supra,  speaking  for  the  whole 
court  as  to  the  action  of  the  court 
in  appointing  a  receiver '  in  vaca- 
tion, says :  "  The  court  is  of  opin- 
ion that  the  power  to  appoint  a  re- 
ceiver is  incidental  to  the  power  to 
award  an  injunction.  And  as  the 
latter  may  be  awarded  by  a  Judge  in 
vacation,  so  may  the  power  to  ap- 
point a  receiver  as  incidental  there- 
to, in  a  proper  case,  be  exercised  by 
a  Judge  in  vacation.  ...  It  op- 
erates as  an  injunction.  An  order 
for  an  injunction  is  always  more  or 
less  included  in  an  order  for  a  re- 
ceiver. It  is  not  necessary  if  a  re- 
ceiver be  appointed,  to  go  on  and 
grant  an  injunction  in  terms." 

See  also  Penn  vs.  Whitehead,  12 
Gratt.  74;  1  Bart.  Ch.  Pr.  {2nd 
Ed.)  530. 

38  17  Enc.  PI.  and  Pr.  703. 

39  1  Bart.  Ch.  Pr.   (2nd  Ed.)   523. 


But  a  receiver  can  only  be  ap- 
pointed at  the  instance  of  a  defend- 
ant, as  against  a  plaintiff  or  co-de- 
fendant, where  the  application  is 
founded  upon  an  answer  or  cross- 
bill setting  up  a  claim  to  affirmative 
relief.  Sellers  vs.  Stoflfel,  139  Ind. 
468,  39  N.  E.  Rep.  52;  Lovett  vs. 
Slocomb,  109  N.  C.  110,  13  S.  E. 
Rep.  892;  Harman  vs.  Wagner,  33  S. 
C.  487,  12  S.  E.  Rep.  98. 

*oOgden  vs.  Chalfant,  32  W.  Va. 
559,  561,  9  S.  E.  Rep.  879. 

•41  Dunlap  vs.  Hedges,  35  W.  Va. 
287,  13  S.  E.  Rep.  656. 

42  Kanawha  Coal  Co.  vs.  Ballard 
&  Welch  Coal  Co.,  43  W.  Va.  721,  29 
S.  E.  Rep.  514. 

■*3  Wayne  Pike  Co.  vs.  Hammons, 
129  Ind.  368.  27  N.  E.  Rep.  487; 
Stevens  vs.  Davison,  18  Gratt.  819. 

■**  State  vs.  Union  Nat.  Bank,  145 
Ind.  537,  44  N.  E.  Rep.  585,  57  Am. 
St.  Rep.  209. 
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tive  title  in  himself  or  in  common  with  others  in  such  prop- 
erty." 

§739.     Against  whom  the  application  for  a  receiver  is  made. 

Every  one  against  whose  ownership  or  claim  of  ownership 
of  the  property  to  be  placed  in  the  hands  of  a  receiver,  or  the 
possession  or  right  of  possession  thereof,  the  appointment  of  a 
receiver  will  operate,  must  be  a  party  to  the  suit  in  which  the 
application  is  made.*"  Thus,  where  a  defendant  in  a  fore- 
closure suit  is  in  possession  of  the  mortgaged  premises  by  his 
tenant,  the  possession  of  a  tenant  cannot  be  disturbed  by  the 
appointment  of  a  receiver,  unless  such  tenant  is  a  party  to 
the  suii;.*^  And  a  corporation  is  a  necessary  party  to  a  bill  upon 
which  an  application  is  to  be  based  for  the  appointment  of  a 
receiver,  to  take  possession  of  its  property.** 

§740.     Notice  of  the  application  for  the  appointment  of  a  re- 
ceive generally  required. 

Unless  in  cases  of  the  most  urgent  necessity  for. the  appoint- 
ment of  a  receiver,  in  which  the  delay  essential  to  the  giving 
of  notice  of  the  application  for  such  appointment  would  prac- 
tically amount  to  a  denial  of  justice  or  result  in  great  or  irrep- 
arable loss  or  injury  to  the  applicant,  courts  will  not  appoint 
a  receiver  in  the  absence  of  a  sufficient  notice  to  the  opposite 
party  of  the  time  and  place  of  the  application  for  such  appoint- 
ment.*"    If,  however,  a  motion  is  made  in  a  cause  pending  in 

45  2  Beach  Mod.  Eq.  Pr.,  sec.  728.  *s  Gfravenstine's    Appeal,    49    Pa. 

46  See  Insurance  Co.  vs.  Stebbins,       St.  310. 

8  Paige  Ch.  565,  4  Law.  Ed.  543;  « Frendheim    vs.    Eohr,    87    Va. 

Bennett  vs.  McGuire,   5  Lans.    (N.  764,  13  S.  E.  Rep.  193;  Osborne  vs. 

Y.)    183;  Rodman  vs.  Henry,  17  N.  Bigstone  Gap   Colliery  Co.,   96  Va. 

Y.  484;  Walker  vs.  Gibson,  35   111.  58,  30  S.  E.  Rep.  446;  Ruflfners  vs. 

App.  49.  Mairs,  33  W.  Va.  655,  11  S.  E.  Rep. 

47  See  Insurance  Co.  vs.  Stebbins,  5;  Hutton  vs.  Loekridge,  27  W.  Va. 
supra.  But  he  may  be  ordered  to  428;  Oil  Run  Petroleum  Co.  vs. 
attorn  to  the  receiver  and  pay  the  Gale,  6  W.  Va.  525;  Trubert  vs. 
rent  to  him.     Idem.  Burgess,   11  Md.  452;   Va.  Tenn.  & 
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Car.  Steel  Co.  vs.  Wilder,  88  Va. 
492,  14  S.  E.  Rep.  806;  C.  C,  etc., 
Ry.  Co.  vs.  Jewett,  37  Ohio  St.  649; 
2  Daniell,  Ch.  PI.  and  Pr.  (6th  Am. 
Ed.  173,  note  (a);  Wabash  R.  Co. 
vs.  Dykeman,  133  Ind.  56,  32  N.  E. 
Rep.  823 ;  Dozier  vs.  Logan,  101  Ga. 
173,  28  S.  E.  Rep.  612.  In  this  last 
ease  Atkinson,  J.,  observes :  "  As  was 
well  said  by  Mr.  Justice  McCay,  in 
the  case  of  Crawford  vs.  Ross,  39 
Ga.  49 :  '  The  high  prerogative  act 
of  taking  property  out  of  the  hands 
of  one,  and  putting  it  in  pound,  un- 
der the  order  of  a  Judge,  ought  not 
to  be  exercised,  except  to  prevent 
manifest  wrong,  immediately  im- 
pending.' If  it  were  possible  for  the 
court,  as  at  present  constituted,  to 
add  anything  to  the  emphasis  of  this 
language,  it  would  do  so  without  the 
slightest  hesitation." 

In  Ruffners  vs.  Mairs,  it  is  decid- 
ed:  "A  court  of  equity  should  ex- 
ercise extreme  caution  in  the  ap- 
pointment of  receivers  on  ex  parte 
applications,  and  be  careful  that  a 
proper  case  is  presented  before  ex- 
ercising this  extraordinary  proced- 
ure, and  it  should  not  be  done  with- 
out notice  to  the  party  whose  prop- 
erty is  to  be  aflfected,  except  in 
eases  of  the  greatest  emergency,  de- 
manding the  immediate  interference 
of  the  court." 

In  Frendenheim  vs.  Rohr,  supra, 
in  the  course  of  its  opinion  the  court 
says :  "  It  is  of  the  very  essence  of 
a  motion  for  the  appointment  of  a 
receiver,  even  by  the  court  below, 
that  notice  shall  be  given  to  the 
defendants  of  the  time  and  place  of 
the  application;  and  it  is  only  in 
an  extreme  case  —  such  that  the 
exigency  of  the  danger  would  be 
fatal  —  that  a  receiver  can  be  justly 
appointed,  even  in  and  by  the  court 
in  which  the  cause  is  pending,  with- 
out reasonable  notice  to  the  defend- 
ants." 


There  is  cited  in  support  of  this 
doctrine  the  following  authorities: 
High  Rec,  p.  75,  sec.  Ill,  and  pp. 
24,  25;  and  Kerr  Rec,  pp.  147-149; 
and  the  cases  of  Bisson  vs.  Curry, 
35  Iowa  72;  French  vs.  Gifford,  30 
Iowa  148;  Rogers  vs.  Dougherty, 
20  Ga.  271;  People  vs.  Norton,  1 
Paige  17;  Triebert  vs.  Burgess,  11 
Md.  452;  Voshell  vs.  Heaton,  26  Md. 
83;  Gibson  vs.  Martin,  8  Paige  481; 
Sandford  vs.  Sinclair,  Id.,  373; 
Thompson  vs.  DiflFenderfer,  1  Md. 
Ch.  489,  490;  Verplanck  vs.  Insur- 
ance Co.,  2  Paige  450. 

In  Hogg's  Eq.  Princ,  sec.  141,  the 
following  are  the  instances  given 
in  which  a  receiver  may  be  appoint- 
ed without  notice : 

"  (1)  Where  the  appointment  of 
a  receiver  is  prayed  for  as  a  meas- 
ure of  final  relief.  In  such  case  the 
bill  of  complaint,  with  the  service 
of  the  writ,   are  treated  as  notice. 

"  (2)  Where  all  parties  are  be- 
fore the  court  consenting  to  the 
appointment,  either  in  person  or  by 
attorney. 

"  (3)  Where  the  defendants,  or 
parties  in  interest,  have  absconded, 
or  are  beyond  the  jurisdiction  of 
the  court,  or  cannot  be  found.  Of 
course,  under  such  circumstances,  it 
would  be  unreasonable  to  require 
notice,  and  the  rule  is  not  obliga- 
tory. 

"  (4)  Where  there  is  imminent 
danger  of  loss,  or  great  damage,  or 
irreparable  injury  or  the  greatest 
emergency.  Sometimes  it  seems  im- 
perative that  this  exception  be  en- 
forced, as  when,  by  notice,  the  very 
purpose  of  a  receiver  may  be  ren- 
dered wholly  nugatory." 

In  Verplanck  vs.  Mercantile  Ins. 
Co.,  2  Paige  Ch.  450,  2  Law.  Ed.,  984, 
985,  the  court  says :  "  By  the  settled 
practice  of  the  court,  in  ordinary 
suits,  a  receiver  cannot  be  appointed 
ex  parte,  before  the  defendant  has 
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court,  fully  matured  for  hearing,  no  notice  of  such  application 
for  a  receiver  is  necessary.^"  If  a  court  improperly  appoint  a 
receiver,  or  do  so  without  notice  in  a  case  in  which  notice  should 
be  given,  the  action  of  the  court  below  in  such  a  case  will  be 
reversed  on  appeal.^^ 

§741.     Upon  whom  the  notice  of  the  application  for  the  appoint- 
ment of  a  receiver  must  be  served. 

The  notice  is  served  in  the  manner  in  which  a  summons  or 
ordinary  notice  is  served,'*^  and  upon  the  debtor  and  any  other 
parties  to  the  suit  who  are  interested  in  the  property  adversely 
to  the  applicant.^'  Thus,  when  the  application  is  for  the  ap- 
pointment of  a  receiver  of  real  estate  or  its  rents  and  profits, 
the  notice  should  be  served  upon  the  owner  or  tenant  of  the 
land." 

§742.     How  the  application  for  the  appointment  of  a  receiver  is 
made. 

It  is  not  provided  by  statute  in  the  Virginias  how  the  appli- 
cation for  the  appointment  of  a  receiver  shall  be  made,  but,  ac- 
cording to  the  practice  generally  obtaining  in  a  court  of  equity, 
it  is  usual  to  set  forth  the  grounds  upon  which  the  appointment 
is  sought  in  the  bill  of  complaint,  duly  verified  by  the  affidavit 
of  the  plaintiff,^^  and  move  the  court  or  Judge  to  make  the  ap- 

had  an  opportunity  to  be  heard  in  so  Ogden  vs.  Chalfant,  32  W.  Va. 

relation    to    his    rights,    except    in  559,  9  S.  E.  Rep.  874. 

those  cases  where  he  is  out  of  the  5i  Voshell  vs.  Hynson,  26  Md.  83 ; 

jurisdiction  of  the  court  or  cannot  Euffner  vs.  Mairs,  supra;  Va.  Tenn. 

be  found,  or  where,  for  some  other  and    Car.    Steel    and    Iron    Co.    vs. 

reason,  it  becomes  absolutely  neces-  Wilder,  supra. 

sary  for  the  court  to  interfere,  be-  62  Wabash  R.  R.  Co.  vs.  Dykeman, 

fore  there  is  time  to  give  notice  to  133  Ind.  56,  32  N.  E.  Rep.  823.    See 

the   opposite  party  to   prevent  the  ante,  sec.  13;  2  Daniell  Ch.  PI.  and 

destruction  or  loss  of  property.  For-  Pr.   (6th  Am.  ed.)   1736. 

merly  it  was  never  done  until  after  63  Idem. 

answer.     Vann  vs.   Barnett,  2  Bro.  o*  Ilutton   vs.    Lockridge,    27    W. 

Ch.  157;  Maguire  vs.  Allen,  1  Ball  Va.  428. 

&  B.  75 ;  Tanfield  vs.  Irvine,  2  Russ.  55  Krohn   vs.   Weinberger,   47   W. 

149;  Coward  vs.  Chadwiek,  Id.,  150,  Va.  127,  34  S.  E.  Rep.  746;  Hogg's 

note;    People   vs.    Norton,    1    Paige  Eq.  Princ,  sec.  140,  citing  Kerr  vs. 

17."  Hill,  27  W.  Va.  576,  and  especially 
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pointment,  or  present  a  petition  asking  therefor,  the  motion  or 
petition  being  based  upon  the  case  made  by  the  bill.^'^  In  Wil- 
son vs.  Maddox,^^  the  court  in  its  opinion,  as  to  the  appointment 
of  a  receiver  upon  the  averments  of  the  bill,  says :  "  When  the 
application  for  a  receiver  is  made  before  decree,  it  will  not  be 
granted,  unless  the  bill  contains  a  specific  prayer  that  a  receiver, 
may  be  appointed;  and  the  facts  relied  on  for  this  character 
of  relief  should  be  distinctly  and  specifically  set  forth,  and  not 
merely  alleged  in  general  terms."  ^*  Thus,  for  instance,  in 
^Yest  Virginia  when  a  dissolution  of  a  corporation  has  been 
made  by  resolution  of  its  stockholders  under  a  statute  of  that 
State,^"  if  a  creditor  ask  a  court  of  chancery  to  administer  its 
assets  through  a  receiver  or  otherwise  the  bill  must  state,  as  a 
basis  of  jurisdiction,  the  failure  of  the  corporation  to  provide 
ample  funds  to  sufficiently  secure  the  debts  of  the  corporation, 
as  required  by  such  statute.*"  If  the  appointment  of  a  receiver 
is  refused,  a  further  application  may  be  made  upon  new  facts, "^ 


at  pp.  584-586;  Reynolds  vs.  Quick, 
128  Ind.  316;  S.  C.  27  N.  E.  Rep. 
621;  Sellers  vs.  Stoffel,  139  Ind. 
468;  S.  C.  39  N.  E.  Rep.  52;  Blood- 
good  vs.  Clark,  4  Paige  Ch.  574,  3 
N.  y.  Ch.  (Law.  ed.)  567,  and  note; 
Harris  vs.  U.  S.  Sav.  F.  and  Ins. 
Co.,  146  Ind.  265,  45  N.  E.  Rep.  328. 

56  Hogg's  Eq.  Princ,  sec.  140;  2 
Bates  on  Fed.  Eq.  Proc,  sec.  586; 
Hungerford  vs.  Gushing,  8  Wis.  320. 

57  46  W.  Va.  641,  33  S.  E.  Rep.  at 
p.  778. 

58  The  court  cites  in  support  of 
this  principle,  Thompson  vs.  Diffen- 
derfer,  1  Md.  Ch.  489 ;  Fairbairn  vs. 
Fisher,  57  N.  C.  390.  The  court  ob- 
serves as  to  the  answer  in  this  case : 
"  It  may  be  said  in  reply  to  this 
that  the  answers  in  the  case  at  bar 
were  not  sworn  to,  and  these  au- 
thorities cannot  apply.  Sec.  38,  Ch. 
125,  Code,  provides  that  '  if  the  bill 
be  not   verified  the  defendant  need 


not  verify  his  answer,  and  if  he  does 
so  it  shall  not  be  entitled  to  any 
more  weight  in  the  cause  than  if  it 
had  not  been  verified.'  So  that  un- 
der our  statute  it  has  the  same  ef- 
fect as  if  sworn  to,  plaintiffs'  bill 
not  being  verified." 

59  Code,   Ch.  5.3,  sec.   56. 

60  Law  vs.  Rich,  47  W.  Va.  634, 
35  S.  E.  Rep.  858. 

61  2  Beach  Mod.  Eq.  Pr.,  see.  729. 
See    also    Nash    vs.    Meggett,    89 

Wis.  486,  61  N.  W.  Rep.  283;  Jones 
vs.  Thorn,  80  N.  C.  72. 

Refusal  to  appoint  a  receiver  of 
mortgaged  property  before  judg- 
ment is  not  a  bar  to  such  appoint- 
ment more  than  a,  year  after  judg- 
ment, where  changes  have  taken 
place  in  the  value  and  circumstances 
of  the  property  and  the  responsi- 
bility of  the  debtor.  Nash  vs.  Meg- 
gett, 89  Wis,  486,  61  N.  W.  Rep. 
283. 
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§743.    Who  should  be  appointed  a  receiver. 

As  a  rule  a  receiver  should  be  an  impartial  and  indifferent 
person,  not  identified  with,  or  biased  in  favor  of,  any  of  the 
conflicting  interests  involved  in  the  litigation.*^  His  past  rela- 
tions, the  influences  that  secure  his  appointment,  his  sympathies 
from  whatever  cause,  must  not  be  such  as  to  predispose  him 
either  way.*^  The  selection  of  a  suitable  person  rests  very 
much  in  the  discretion  of  the  court,  and  will  rarely  be  inter- 
fered with  by  an  Appellate  Court.®*  The  court  will  not  ordi- 
narily appoint  one  who  is  a  party  to  the  cause,°^  except,  perhaps, 
in  partnership  suits  or  under  special  circumstances ; ""  or  a  soli- 
citor in  the  cause ; "''  or  a  near  relative  of  one  of  the  parties ;  °* 

62  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1732;  1  Bart.  Ch.  Pr.  (2d  ed.  529; 
2   Bates   Fed.   Eq.    Proc,   see.   595; 


ante,  see.  729;  2  Beaeh  Mod.  Eq. 
Prac.,  sed.  725. 

63  2  Beach  Mod.  Eq.  Pr.,  sec.  725. 

«*  Shannon  vs.  Hanks,  88  Va.  338, 
13  S.  E.  Rep.  437.  In  this  case 
Cookes  vs.  Cookes,  2  De  Gex  J.  and 
S.  526,  is  cited,  among  other  au- 
thorities, and  the  language  of  Lord 
Justice  Knight-Bruce,  used  in  that 
case,  is  quoted  with  approval,  that 
to  induce  an  Appellate  Court  to  act 
against  the  decision  of  the  lower 
Judge  in  the  selection  of  a  receiver, 
it  is  necessary  to  find  some  over- 
whelming objection  in  point  of  pro- 
priety of  choice,  or  some  objection 
fatal  in  principle. 

65  2  Beach  Mod.  Eq.  Pr.,  sec.  725; 
t  Daniell  Ch.  PI.  and  Pr.  (6th  Am. 
ed. )  1732;  Jordan  vs.  Jordan,  121 
Ala.  419,  25  So.  Rep.  855;  Benne- 
son  vs.   Bill,  62  111.  408. 

A  defendant  in  a  foreclosure  pro- 
ceeding, when  it  appears  that  he  has 
no  interest  unfriendly  or  inimical 
to  the  parties,  and  where  it  is  stip- 
ulated, in  the  trust  deed  being  fore- 
closed, that  he  may  be  appointed 
receiver,  may  properly  be  appointed 
receiver    by    the    court.     Kehm    vs. 


Mott,  86  111.  App.  549,  judgment 
affirmed  58  in.   E.  Rep.  467. 

66  2  Daniell  Ch.  PI.  and  Pr.  (6th 
Am.  ed.)  1732;  2  Beach  Mod.  Eq. 
Pr.   1732. 

In  a  suit  to  wind  up  a  partner- 
ship, one  of  the  partners  may  be 
appointed  receiver,  if  the  others  con- 
sent, and  the  circumstances  indi- 
cate that  the  Interests  of  creditors 
are  safe.  Todd  vs.  Miller,  2  Tenn. 
Ch.    107. 

"  In  a  suit  to  dissolve  a  part- 
nership, one  of  the  partners,  who 
was  willing  to  act  without  salary, 
has  been  appointed  receiver;  and  a 
retired  partner,  who  had  advanced 
all  the  capital,  and  was  liable  for 
the  partnership  debts,  has  been  ap- 
pointed receiver,  he  being  willing  to 
act  without  salary."  2  Daniell  Ch. 
PI.  and  Pr.    (6th  Am.  ed.)    1732. 

67  2  Beach  Mod.  Eq.  Pr.,  sec.  725. 
In    Shannon   vs.   Hanks,    88   Va.. 

338,  13  S.  E.  Rep.  437,  the  court 
appointed  two  receivers,  one  of 
whom  was  the  plaintiff's  attorney 
and  the  other  the  attorney  of  the 
defendant,  and  this  was  not  regard- 
ed as  an  abuse  of  the  court's  dis- 
cretion. 

68  Merchants'  etc.,  Nat.  Bank  vs. 
Kent,  43  Mich.  292,  5  N.  W.  Rep. 
627. 
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or  stockholders  or  officers  of  an  insolvent  corporation ;  *°  or  a 
master  in  chancery,  whose  duty  it  is  to  audit  his  accounts ; ''" 
or  a  trustee  of  the  property,  or  the  next  friend  of  the  infant.'^ 

§744.     The  vacating  of  the  order  appointing  a  receiver. 

An  order  appointing  a  receiver  may,  in  the  sound  discretion 
of  the  court,  be  vacated  or  modified  at  any  time  before  final 
decree,  where  it  appears  that  the  appointment  was  improvi- 
dently  made.^^  But  inasmuch  as  an  order  appointing  a  receiver 
is  the  subject  of  appeal,'*  and  the  reversal  of  the  order  in  such 
case  would  operate  a  discharge  of  the  receiver,''*  the  effect  of 
such  an  interlocutory  order  may  be  relieved  against  at  once  by 
appeal,  which  is  the  usual  course  pursued  in  the  Virginias, 
to  avoid  the  consequences  of  an  improvident  appointment  of  a 


§745.     The  requisite  allegations  of  the  bill  for  the  appointment 
of  a  receiver. 

The  facts  and  circumstances  which  show  the  necessity  or  pro- 
priety of  the  appointment  of  a  receiver  should  be  alleged  in  the 
bill,  so  that  the  other  party  may  answer  them,'°  and  no  receiver 

69  2  Beach  Mod.  Eq.  Pr.,  sec.  725,  ridge,  27  W.  Va.  428;  Wagner  vs. 
and  cases  and  authorities  cited.  Coen,  41  W.  Va.  351^  23  S.  E.  Rep. 

But  see  also  McGilliard  vs.  Don-  735. 

aldsonville    Foundry    and    Machine  '*  Crumlish  vs.   Shenandoah   Val. 

Works,  104  La.  544,  29  So.  Eep.  254.  E.    Co.,   40   W.    Va.   627,    22    S.   E. 

70  Benneson  vs.  Bill,  supra.  Rep.  90. 

71  2  Beach  Mod.  Eq.  Pr.,  sec.  725.  75  Hutton    vs.    Lockridge,    supra; 
In   Weigand  vs.   Alliance  Supply  Ruffners  vs.  Mairs,  33  W.  Va.  655, 

Co.,  44  W.  Va.  133,  28  S.  E.  Rep.  11  S.  E.  Rep.  5;  Melendy  vs.  Bar- 

803,  it  was  held  proper  to  appoint  hour,  78  Va.  544. 

the  trustee  under  a  general  assign-  76  Verplanck   vs.    Mercantile    Ins. 

ment  to  be  receiver.  Co.,   2   Paige   Ch.   450,   2   Law.   ed. 

72  Balfour-Guthrie  Invest.  Co.  vs.  985;  Tomlinson  vs.  Ward,  2  Conn. 
Geiger,  20  Wash.  579,  56  Pac.  Eep.  400;  Norris  vs.  Lake,  89  Va.  513, 
370;  McAnson  vs.  Martin,  82  111.  16  S.  E.  Rep.  663;  Supreme  S.  O. 
App.  432;  Copper  Hill  Min.  Co.  vs.  Iron  Hall  vs.  Baker,  134  Ind.  293, 
Spencer,  25  Cal.  11.  33  N.  E.  Eep.  1128. 

73  Shannon  vs.  Hanks,  88  Va.  338,  In  this  last  case,  in  speaking  of 
13  S.  E.  Rep.  437;  Hutton  vs.  Lock-  the    requirements    of    the    petition 
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should  be  appointed  unless  these  requisite  allegations  are 
made."  The  facts  should  be  positively  averred,  and  not  stated 
upon  information  and  belief/'  The  bill  must  show  that  the 
property  will  be  lost,  injured,  wasted  or  destroyed,  unless  it  be 
taken  from  the  possession  or  control  of  the  adverse  party,'* 
describing  the  property  to  be  placed  in  the  hands  of  a  receiver.*" 
And  the  insolvency  of  the  defendant  holding  or  owning  the 
property  must  appear  by  proper  allegation,  showing  his  inabil- 
ity to  respond  to  a  decree  against  him.'^ 

§746.     The  requisite  allegations  of  the  bill  for  the  appointment 
of  a  receiver  further  considered. 

The  ease  made  by  the  bill  must  show  a  right  to  relief,  aside 
from  the  facts  authorizing  the  appointment  of  a  receiver,*^  and 
it  must  appear  that  the  suit  involves  property,  and  that  the 
plaintiff  has  a  valid  interest  in,  or  claim  against,  it.*'     And 


(bill)  upon  which  a,  motion  for  the 
appointment  of  a  receiver  is  based, 
the  court  says :  "  He  must  map 
out  by  some  form  of  pleading,  stat- 
ing a  cause  for  the  appointment  of 
a'  receiver,  that  the  opposite  parties 
may  know  on  what  grounds  the 
right  to  a  receiver  is  claimed,  and 
that  they  may  know  what  they  have 
to  meet  and  defend  against  to  pre- 
vent the  appointment,  and  the  plead- 
ings in  this  behalf  will  bound  and 
limit  the  inquiry.  Steele  vs.  Aspy, 
120  Ind.  367,  27  N.  E.  Rep.  739. 
It  will  not  do,  we  think,  to  dis- 
pense with  all  rules  of  practice  in 
the  appointment  of  receivers,  any 
more  than  in  any  other  class  of  le- 
gal proceedings." 

'7  Idem. 

TSMoritz  vs.  Miller,  87  Ala.  331, 
6  So.  Rep.  269 ;  Dozier  vs.  Logan, 
101  Ga.  173,  28  S.  E.  Rep.  612; 
Verplanck  vs.  Mercantile  Ins.  Co., 
snpra. 

79  Tumlin    vs.    Vanhorne,    77    Ga. 


315,  3  S.  E.  Rep.  264;  Reynolds  vs. 
Quick,  128  Ind.  316,  27  N.  E.  Rep. 
e21;  West  vs.  Swan,  3  Edw.  Ch. 
420,  6  Law.  ed.  711.,  and  note; 
Bloodgood  vs.  Clarkj  4  Paige  Ch. 
574,  3  Law.  ed.  567;  Peltzer  vs. 
Hughes,  27  S.  C.  408,  3  S.  E.  Rep. 
781. 

80  Hale-Berry  Co.  vs.  Diamond 
State  Iron  Co.,  94  Ga.  61,  22  S.  E. 
Rep.  217. 

81  West  vs.  Swan,  supra;  McNair 
vs.  Pope,  96  N.  C.  502,  2  S.  E.  Rep. 
54;  Peltzer  vs.  Hughes,  supra;  Ban- 
ner vs.  Dingus  (Va.),  33  S.  E.  Rep. 
530. 

82  Rollins  vs.  Henry,  77  N.  C.  467; 
Pasco  vs.  Gamble,  15  Fla.  562. 

83  Davis  vs.  Nisevonger,  145  Ind. 
426,  44  N.  E.  Rep.  542;  Steele  vs. 
Aspy,  128  Ind.  367,  27  N.  E.  Rep. 
739;  Falmouth  Nat.  Bank  vs.  Cape 
Cod  Ship-Canal  Co.,  166  Mass.  550, 
44  N.  E.  Rep.  617;  Kanawha  Coal 
Co.  vs.  Ballard  &  Welch  Coal  Co., 
43  W.  Va.  721,  29  S.  E.  Rep.  514. 
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it  must  appear  from  the  bill  that  the  appellant  has  ho  plain,  ade- 
quate, and  complete  remedy  at  law,  nor  any  other  remedy  in 
equity  by  which  the  same  end  can  be  obtained.**  And  the  bill 
should  contain  a  specific  prayer  for  the  appointment  of  a  re- 


§747.     The  hearing  of  the  application  for  the  appointment  of  a 
receiver. 

In  the  Virginias,  where  the  application  for  the  appointment 
of  a  receiver  may  be  made  in  vacation,'^  upon  a  bill  containing 
the  necessary  allegations  duly  verified,*'  what  is  the  course  to  be 
pursued  when  the  defendant  appears  and  resists  the  application  ? 
It  seems  that  the  court  or  Judge  will  not  take  the  allegations  of 
the  facts  and  circumstances  contained  in  the  bill  upon  which  the 
motion  for  the  appointment  of  a  receiver  is  founded,  as  con- 
clusive, but  will  hear  affidavits,  and  in  some  jurisdictions  even 
oral  testimony,  as  to  the  matter.**  If  the  affidavits  opposing  the 
application  contain  new  matter,  the  applicant  may  file  affidavits 
in  reply  thereto.*"  ■  The  bill  and  answer,  when  sworn  to,  may  be 
treated  as  affidavits  and  so  used  on  the  application  for  the  ap- 
pointment of  a  receiver  along  with  any  other  affidavits  filed  in 

84  Empire  Hotel  Co.  vs.  Main,  98  0.    Iron   Hall   vs.    Baker,    134    Ind. 

Ga.  176,  25  S.  E    Rep.  413;  Dix  vs.  293,  33  N.  E.  Rep.  1128;  Micon  vs. 

Briggs,  9  Paige  Ch.  595,  4  Law.  ed.  Moses,  72  Ala.  439;  Kean  vs.  Colt, 

830;  Falmouth  Nat.  Bank  vs.  Cape  5  N.  J.  Eq.  365;   Schlect's  Appeal, 

Cod  Ship-Canal  Co.,  supra;  Hogg's  60  Pa.  St.  175;  State  vs.  Eagan,  62 

Eq.  Princ,  see.  137.  Minn.  280,  64  N.  W.  Rep.  813;  Prou- 

8B  4nte,  sec.  105;  Wilson  vs.  Mad-  ty  vs.  Hallowell,  53  Minn.  488,   55 

dox,  46  W.  Va.  641,  36  S.  E.  Rep.  N.   W.  Rep.  623;   Sullivan  Electric 

775.  Light  and  Power  Co.  vs.  Blue,   142 

"After  a   decree  in  an  action  to  Ind.  407,  41  N.  E.  Rep.  805;  Durant 

subject   property   fraudulently    con-  vs.   Crowell,  97  N.   C.  367,  2  S.  E 

veyed,  a  receiver  may  be  appointed  Rep.   541 ;   National  Park  Bank  vs 

though  not  prayed  in  the  bill,  where  Goddard,   131   N.  Y.  494,  30  N.  E 

the      circumstances      justify      it."  Rep.  566;  2  Daniell  Ch.  PI.  and  Pr 

Shannon    vs.    Hanks,    88    Va.    338,  (6th  Am.  ed.)    1736. 
13  S.  E.  Rep.  437.  so  Young  vs.  Rollins,  85  N.  C.  485 

86  Ante,  see.  737.  Sobernheimer  vs.  Wheeler,  45  N.  J. 

^T  Ante    sec.   742.  Eq.  614,  18  Atl.  Rep.  234;   Rankin 

88  Naylor    vs.    Sidener,    106    Ind.  vs.  Rothschild,  78  Mich.  10,  43  N.  W. 

179,  6  N.  E.  Rep.  345;  Supreme  S.  Rep.  1077. 
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the  cause.  ^°  In  harmony  with  this  principle  it  may  be  stated 
on  reputable  authority  that  "  the  evidence  necessary  to  over- 
come the  effect  of  an  answer  may  be  introduced  by  affidavits, 
which  m.ay  be  filed  both  before  and  after  the  answer  comes  in; 
and  it  is  enough  that  the  plaintiff  by  his  bill  and  affidavits  makes 
out  a  prima  facie  case,  for  the  court  in  passing  upon  the  appli- 
cation in  no  manner  anticipates  the  ultimate  judgment  upon  the 
rights  of  the  parties  on  the  merits  of  the  case ;  indeed,  so  little 
does  the  court  consider  the  merits  of  the  case,  that  on  such  an 
application  it  will  not  even  regard  an  objection  that  the  bill  is 
multifarious  or  that  it  is  faulty  for  misjoinder  of  parties."  "^  If 
the  application  for  the  appointment  of  a  receiver  is  made  after 
the  defendant's  answer  has  been  filed,  and  the  equities  of  the 
bill  upon  which  the  receiver  is  sought  are  fully  denied  by  such 
answer,  and  the  evidence  adduced  in  support  of  such  bill  does 
not  overcome  the  denials  of  such  answer,  the  court  will  refuse  to 
appoint  a  receiver.*'  Under  the  practice  in  the  Virginias, 
where  no  oral  evidence  in  chancery  is  received,'^  it  seems  clear 
that  only  affidavits  and  depositions  can  be  used  on  the  applica- 
tion for  the  appointment  of  a  receiver.** 

§748.     The  order  appointing  a  receiver. 

If  a  receiver  be  appointed,  the  order  making  his  appointment 
should  distinctly  show  to  what  property  the  receivership  relates, 
either  in  the  body  of  the  order  itself,  or  by  reference  to  the 
pleadings,  or  some  document  in  the  cause  which  describes  the 
property.  *°     The  order  should  also  direct  that  the  receiver  give 

ooPearce    vs.    Elwell,    116    N.    C.  641,   33   S.   E.   Rep.    775;    Seay  vs. 

595,  21  S.  E.  Rep.  305;   S.  C.  For-  Schue,  83  Va.  838;  McCandless  vs. 

saith  Maeh.  Co.  vs.  Hope  Mills  Lum-  Warner,  26  W.  Va.  754.     See  1  Bart, 

ber   Co.,    109   N.   C.    576,    13    S.   E.  Ch.  Pr.   (2d  ed.)  437. 

Rep.  869 ;  City  Nat.  Bank  vs.  Bridg-  83  Ante,  sec.  498. 

ers,   114  N.  C.   381,    19   S.   E.  Rep.  »*  1  Bart.  Ch.  Pr.  (2d  ed.)  521. 

642;    Browning  vs.   Bettis,   8   Paige  so  2  Daniell  Cli.  PI.  and  Pr.    (6th 

Ch.  568,  4  Law.  ed.  545.  Am.  ed.)    1738. 

01  1   Bart.   Ch.  Pr.    (2d  ed.)    521,  If  the   order  directs  the  receiver 

citing  High   on   Receivers,   sees.   84,  to   take  charge  of   all  the  property 

85    86,  88,   89,   738.  or  assets  of  the  defendant,  a  speci- 

82  Wilson  vs.  Maddox,  46  W.  Va.  fie  description  may  be  omitted.  Mar- 
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bond  with  security  in  a  sufficient  penalty,  fixing  the  amount 
thereof,  for  the  faithful  discharge  of  his  duties,  and  to  account 
for  all  the  property  and  its  proceeds  which  may  come  into  his 
hands  by  virtue  of  his  appointment,*"  unless  the  receiver  ap- 
pointed be  the  Sheriff  of  the  county,  in  which  event  in  the  Vir- 
ginias, no  additional  bond  is  required  of  him.'"  If  the  security 
of  the  receiver  be  insufficient,  the  court  may  make  a  rule  upon 
him  to  show  cause  why  he  should  not  give  other  and  good  se- 
curity, and  upon  his  failure  to  do  so,  the  court  may  remove 
him.°^  If  personal  jurisdiction  over  the  defendant  has  been  ac- 
quired in  a  proper  case,  the  order  may  contain  a  direction  com- 
pelling him  to  deliver  possession  of  the  property  to  the  re- 
ceiver,°°  or  to  convey  title  to  the  property  to  the  receiver.^"" 


tin  vs.  Burgroyn,  88  Ga.  78,  13  S. 
E.  Rep.  958;  Havemeyer  vs.  Su- 
perior Ct.,  84  Cal.  327,  24  Pac. 
Eep.  121 ;  Morey  vs.  Grant,  48  Mich. 
326,  12  N.  W.  Rep.  202. 

in  Hale-Berry  Co.  vs.  Diamond 
State  Iron  Co.,  94  Ga.  61,  22  S.  E. 
Rep.  217,  objection  was  made 
to  the  order  that  it  did  not  suffi- 
ciently describe  the  property,  and 
as  to  this  matter  the  court  says: 
"  He  was  undoubtedly  authorized 
by  the  order  to  take  charge  of  all 
the  assets  of  the  defendant  corpora- 
tion, but,  as  all  of  them  are  not 
definitely  described  or  pointed  out, 
he  would  necessarily  act  at  his 
peril,  so  far  as  the  rights  of  other 
persons  ifiight  be  concerned,  in  mak- 
ing a  seizure  of  anything  not  ex- 
pressly mentioned." 

96  Grantham  vs.  Lucas,  15  W.  Va. 
425;  Schuyler's  Steam  Towboat  Co., 
in  re,  136  N.  Y.  169,  32  N.  E.  Rep. 
623;  2  Daniell  Ch.  PI.  and  Pr.  (6th 
Am.  ed.)    1740. 

97  Grantham  vs.  Lucas,  supra; 
Smith  vs.  Butcher,  28  Graft,  at  p. 
151. 

In  Smith  vs.  Butcher,  supra,  the 
court  in  its  opinion,  says :     "  In  this 


case  the  Sheriff  of  the  county  was 
appointed  a  receiver,  which  was 
virtually  assigning  to  him  in  hia 
capacity  of  Sheriff  the  duties  of  a 
receiver,  to  be  discharged  under  his 
responsibilities  as  Sheriff.  No  new 
bond  was  required  to  be  given  and 
no  special  qualification  was  neces- 
sary to  be  required  of  him  in  his 
character  of  receiver,  but  he  was  re- 
sponsible for  the  discharge  of  the 
duties  assigned  him  as  receiver  un- 
der his  official  bond  and  qualifica- 
tion ak  Sheriff." 

98  Shackelford  vs.  Shackelford,  32 
Gratt.  481. 

99  Parker  vs.  Browning,  8  Paige 
Ch.  388,  4  Law.  ed.  473;  Cassilear 
vs.  Simons,  8  Paige  Ch.  273,  4  Law. 
ed.  426. 

100  Chapman  vs.  Sabbatcn,  7  Paige 
Ch.  47,  4  Law.  ed.  54,  and  note; 
Mann  vs.  Pentz,  2  Sandf.  Ch.  272, 
7  Law.  ed.  590 ;  Green  vs.  Hicks,  1 
Barb.  Ch.  309,  5  Law.  ed.  397  and 
note;  Eldred  vs.  Hall,  9  Paige  Ch. 
640,  4  Law.  ed.  848  and  note. 

In  Mann  vs.  Pentz,  supra,  the 
court  says :  "  For  all  purposes  in 
a  court  of  law,  the  assignment  to 
the  receiver  is  no  doubt  proper,  and 
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The  order  appointing  a  receiver  may  award  an  injunction 
against  interference  with  the  receiver's  possession  of  the  prop- 
erty, or  the  prosecution  of  suits  by  him  touching  the  property, 
by  the  debtor  or  other  person  interested  therein/""^  It  is  usual 
also  to  give  the  receiver  general  leave  to  sue  for  the  collection  of 
the  assets  and  obtaining  possession  of  the  property  over  which 
he  is  to  have  charge,^""  but  such  power  may  be  conferred  by  a 
subsequent  order."^ 

§749.     As  to  suits  by  and  against  receivers. 

In  addition  to  what  has  already  been  said,^°*  as  to  suits  by 
and  against  receivers,  it  may  be  well  to  state  that  in  suits 
brought  by  receivers  they  occupy  substantially  the  same  position 
as  the  original  parties  over  whose  estate  they  were  appointed, 
and  any  defense  which  might  have  been  made  against  the  origi- 


in  regard  to  real  estate  and  the 
legal  title,  indispensable.  I  do  not 
think  that  it  is  so  important  in 
equity. 

"  Here  the  court,  having  ample 
power  for  the  purpose,  has  seques- 
tered the  effects  of  this  corporation, 
and  through  its  officer,  the  master, 
has  appointed  a  receiver  of  such 
effects.  The  order  gives  him  full 
power  to  take  possession  of  all  the 
corporate  property,  and  to  sue  and 
collect  its  demands.  It  also  di- 
rects the  company  and  its  officers 
to  assign,  transfer  and  deliver  such 
property   to   the  receiver. 

"  In  my  judgment,  the  effect  of 
this  order  was  to  vest  the  property 
in  the  receiver,  when  he  was  ap- 
pointed, as  effectually  in  equity,  as 
if  the  assignment  had  been  made  in 
due  form.  The  latter  operates  only 
by  force  of  the  order.  The  court 
having  ordered  it,  no  sanction  of  a 
board  of  directors  could  be  neces- 
sary to  carry  it  into  effect.  The 
property  is  transferred  by  operation 


of  law,  by  means  of  the  order  of  the 
court;  and  equity,  looking  at  the 
substance,  will  hold  the  transfer  ac- 
complished which  has  been  decreed. 
See  Edw.  Rec.  83;  Re  Eagle  Iron 
Works,  8  Paige  386;  Eldred  vs. 
Hall,  9  Paige  640. 

"  It  has  become  our  usual  prac- 
tice to  have  an  assignment  executed 
to  receivers.  This  is  not  the  prac- 
tice in  England.  There  the  pro- 
ceeding is  deemed  complete  and  ef- 
fectual on  the  master's  appoint- 
ment and  the  filing  of  the  requisite 
recognizance.  1  Smith  Ch.  Pr.  628, 
635." 

101  Morgan  vs.  N.  Y.  &  A.  R.  Co., 
10  Paige  Ch.  290,  4  Law.  ed.  981, 
40  Am.  Dec.  244;  Hilton  Bridge 
Const.  Co.  vs.  N.  Y.  Cent.  &  H.  R.  R. 
Co.,  145  N.  Y.  390,  40  N.  E.  Rep.  86; 
Collins  vs.  Colley  (N.  J.),  11  Atl. 
Rep.  118. 

102  2  Beach  Mod.  Eq.  Pr.,  sec.  742. 

103  Idem. 

104  Ante,  sec.  63. 
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nal  party  is  also  available  against  the  receiver.^"^  To  sue  a 
receiver  vsrithout  leave  of  the  court  is  a  contempt  of  the  court 
appointing  him/""  and  such  suit  may  be  restrained  by  injunc- 
tion.^*" It  is  usual  for  the  court  to  decide  all  claims  and  de- 
mands against  its  receiver  by  petition  in  the  suit  in  which  he 
was  appointed,  instead  of  authorizing  an  independent  suit.^°' 
But,  if  leave  to  sue  be  given,  as  a  general  rule,  leave  will  not  be 
granted  to  sue  in  any  other  court  than  the  one  by  which  he  was 
appointed."' 

§750.     As  to  the  court  granting  leave  to  sue  its  receiver.     When 
leave  to  sue  not  necessary. 

Upon  an  application  to  sue  its  receiver,  the  court  will  first 
determine  whether  there  is  apparent  cause  of  action ;  ^^''  and 
though  it  should  determine  that  such  cause  exists,  it  may,  never- 
theless, in  the  exercise  of  its  discretion,  refuse  its  leave  to  sue, 
and  retain  the  issues  for  a  hearing  in  equity,  as  well  where  they 
are  legal  as  where  they  are  equitable. ^^^ 

As  we  have  seen,^^^  in  Virginia  in  certain  cases  a  receiver 
may  be  sued  without  leave  of  court.  So  by  act  of  Congress, 
now  in  force,^^^  a  receiver  appointed  by  a  Federal  Court  may  be 
sued  vdthout  leave  of  such  court.  If  the  court  declines  to  grant 
leave  to  sue  the  receiver,  the  matter  is  disposed  of  in  the  suit  in 

105  2  Beach  Mod.  Eq.  Pr.,  sec.  742,  Works,  58  Mich.  315,  24  N.  W.  Rep. 

citing  Litchfield  Bank  vs.  Peek,  23  543,  25  Id.  202. 
Conn.   387 ;    Jacobson  vs.   Allen,   12  lou  2  Beach  Mod.  Eq.  Pr.,  sec.  745 ; 

Fed.  Rep.  454.  Central  Trust  Co.  vs.  Wabash  St.  L. 

io«  Beach  on  Receivers,  sec.  653;  &    P.    R.    Co.     23    Fed.    Rep.    858; 

Wisvell  vs.   Sampson,    14  How.   65,  Hogg^s  Eq.  Princ,  sec.  143. 
66,  67;  Davis  vs.  Gray,  6  Wall.  203,  "o  Merritt    vs.    Lyon,    16    Wend. 

218.  405,    12   Law.    ed.    1143;    Palys    vs. 

107  Evelyn  vs.  Lewis,  3  Hare  472;  Jewett,  32  N.  J.  Eq.  302. 

Parr  vs.  Pell,  9  Ir.  Eq.  54 ;  Tink  vs.  m  Melendy  vs.  Barbour,  78  Va. 
Rundle,  10  Beav.  318;  Kennedy  vs.  544;  Reed  vs.  Axtell,  84  Va.  231,  4 
Indianapolis,  etc.,  R.  Co.,  3  Fed.  S.  E.  Rep.  587;  Barton  vs.  Bar- 
Rep.  97.  hour,  104  U.  S.  126,  4  Am.  and  Eng. 

108  Melendy  vs.' Barbour,   78   Va.  R.  Cas.  1. 

544;    Olds  vs.  Tucker,   35  Ohio  St.  112  A»ie,  sec.  63. 

581 ;     First    Nat.    Bank    vs.    Wire  i"  25  U.  S.  St.  at  L.  pp.  433,  436, 

Act  of  Cong.  March  3,  1887. 
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which  the  receiver  was  appointed,  by  the  rules  of  'equity  practice 
as  the  nature  of  the  cause  may  demand,  as  by  the  court  itself, 
by  a  jury  upon  an  issue  out  of  chancery,  or  by  a  commis- 


§751.     The  bond  and  security  of  the  receiver. 

As  we  have  shown,^^*^  the  order  appointing  him  directs  bond 
and  security  to  be  given  by  the  receiver,  and  this  will  be  re- 
quired of  him  by  the  court  for  the  faithful  discharge  of  his 
trust,^^*'  unless  dispensed  vsdth,^^'  which  may  be  done  in  some 
cases,  as  where  the  receivership  is  connected  with  other  proceed- 
ings in  which  the  parties  are  already  protected  by  adequate  secu- 
rity,^^^  or  where  the  Sheriif  of  the  county  is  appointed,^^"  or 
where  the  receiver  is  appointed  by  consent,  in  which  event  his 
own  recognizance  may  be  accepted  as  sufficient.^^"  If  the  order 
appointing  a  receiver  omits  the  requirement  of  bond,  and  none  is 
given,  this  can  not  avail  as  a  defense  to  an  action  brought  by 
such  receiver,^^^  but  where  bond  is  required  and  not  given,  such 
omission,  as  we  have  seen,^^^  is  fatal  to  the  maintenance  of  a 
suit  by  the  receiver ;  ^^^  and  the  fact  of  his  appointment  and  that 
bond  has  been  given  should  be  averred  in  the  bill,  as  well  also 
as  that  the  court's  consent  to  bring-  suit  has  been  obtained.^^* 
The  amount  of  the  bond  is  determined'  by  the  value  or  magni- 
tude of  the  interests  committed  to  the  charge  of  the  receiver.^^" 

114  Belleville   vs.    Citizens'   Horse  us  Ante,  see.  748. 
Ey.  Co.,  152  111.  171,  38  N.  E.  Rep.  i^o  Idem. 

584;  Kennedy  vs.  Indianapolis  C.  &  121  Wilson  vs.  Welch    (Mass.,  not 

L.  R.  Co.,  3  Fed.  Rep.  97;  Reed  vs.  reported),  31  N.  E.  Rep.  712. 

Axtell,  84  Va.  231,  4  S.  E.  Rep.  587;  1=2  Ante,  see.  63. 

Melendy  vs.  Barbour,  78  Va.  544.  123  Hegenwiseh  vs.  Silver,  21  N.  Y. 

115  Ante,  sec.  748.  Sup.    294 ;    Reynolds   vs.    Pettyjohn, 

116  Tomlinson  vs.  Ward,  2  Conn.  79  Va.  327 ;  Davis  vs.  Snead,  33 
396;   Mead  vs.   Query,  3  Atk.  235;  Gratt.  705. 

Carper  vs.  Hawkins,  8  W.  Va.  at  p.  124  Dayton   vs.    Connah,    18   How. 

304.  Pr.    (N.  Y.)    326;   Taylor  vs.  Cana- 

117  Beach  on  Receivers,  see.  173;  dy,  155  Ind.  671,  57  N.  E.  Rep.  524; 
Dilling  vs.  Foster,  21  S.  C.  335,  Person  vs.  Leary,  126  N.  C.  504,  36 
339.  S.  E.  Rep.  35. 

lis  2  Beach  Mod.  Eq.  Pr.,  sec.  726.  125  2  Beach  Mod.  ,Eq.  Pr.,  sec.  726. 
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The  court,  in  its  discretion,  may  accept  sureties  resident  outside 
of  the  jurisdiction  of  the  court.^^" 

§752.    The  property  over  which  a  receiver  may  be  appointed. 

"  The  property  a  receiver  is  most  commonly  appointed  to  take 
charge  of  is :  —  (1)  property  levied  on  by  attachment  or  execu- 
tion and  liable  to  perish  or  deteriorate  pending  the  suit;  (2) 
goods,  wares,  and  merchandise  involved  in  the  litigation  ;  (3) 
judgments,  notes,  accounts  and  other  claims  attached  or  im- 
pounded by  garnishment ;  (4)  partnership  property  of  all  kinds ; 
(5)  corporation  property  of  all  kinds;  (6)  real  estate  belonging 
to  tenants  in  common,  or  incumbered  by  liens  belonging  to  other 
parties  and  by  them  sought  to  be  enforced;  (7)  assets  of  a  de- 
ceased person;  (8)  trust  property  of  all  kinds;  (9)  proceeds  of 
waste  committed  on  real  estate;  (10)  rents  and  profits  of  all 
real  estate,  as  of  coal,  iron  or  other  mines,  or  of  quarries,  or  of 
turnpikes  or  railroads.  Indeed  it  may  be  stated,  generally,  that 
a  receiver  may  be  appointed  of  any  kind  of  property,  or  of  the 
proceeds  of  any  kind  of  property,  real,  personal  or  mixed,  legal 
or  equitable,  that  may  be  disposed  of  by  the  decree  of  the  court 
in  the  cause."  ^^' 

§753.     The  rights  and  powers  of  a  receiver. 

Subject  to  the  qualification  already  stated,^^'  the  right  of  the 
receiver  to  sue  for  the  recovery  of  the  property  over  which  he 
has  been  appointed  receiver,^^*  even  to  the  extent  of  a  suit  to 
set  aside  all  fraudulent  transfers  and  conveyances  made  by  the 
debtor,^^"  is  ample,  and  commensurate  with  the  full  purposes  of 
his  appointment.^^^  But  as  to  the  rights  or  powers  of  a  re- 
ceiver, it  must  always  be  borne  in  mind  that  he  has  none  except 

126  Idem.  130  Reynolds  vs.   Aetna  Life   Ins. 

127  2  Beach  Mod.  Eq.  Pr.,  see.  719,  Co.,  160  N.  Y.  635,  55  N.  E.  Rep. 
citing  Gibson's  Suits  in  Chancery,  305;  Mandeville  vs.  Avery,  124  N. 
sec.  844.  Y.  376,  26  N.  E.  Rep.  951 ;  Ward  vs. 

128  Ante,  sec.  63.  Petrie,  157  N.  Y.  301,  307,  51  N.  E. 

129  A«*e,  see.  63;  Alston  vs.  Mas-  Rep.  1002. 
senburg,  125  N.  C.  582,  34  S.  E.  isi/dem. 
Rep.  663. 
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those  conferred  by  the  order  or  decree  of  the  court  appointing 
him/^^  or  such  as  may  properly  be  inferred  therefrom/^'  And 
when  thus  empowered  or  authorized  he  may  pay  a  debt  as  gar- 
nishee ;  ^^*  so  he  has  a  right  to  the  undisturbed  possession  of 
the  property  committed  to  his  charge  free  from  any  suit,  unless 
the  same  be  directed  by  the  court  appointing  him ;  ^'^  so  with 
the  court's  sanction  he  may  loan  money  in  his  possession  as  such 
receiver ;  ^^°  and  with  such  sanction  he  may  incur  any  necessary 
expenses,  or  contract  any  debts,  to  be  charged  against  the  prop- 
erty of  the  receivership ;  ^^'  and  the  receiver  of  a  corporation 
may  demand  from  a  registered  stockholder  an  unpaid  balance 
upon  the  stock,  though  another  may  be  the  equitable  owner  of 
said  stock.^^'  A  receiver  of  real  estate  is  entitled  to  its  rents, 
and  a  service  of  an  order  of  court  upon  tenants,  requiring  them 
to  pay  their  rents  to  the  receiver,  holds  all  rents  then  in  their 
hands,  and  all  thereafter  to  become  due.^^'*  And  a  receiver  may 
distrain  for  rent  without  leave  of  court,  as  the  delay  incident  to 
obtaining  such  leave  would  in  many  cases  enable  the  tenant  to 
remove  the  goods  from  the  premises.^*" 

§754.     Powers  not  possessed  by  a  receiver. 

A  receiver  can  make  no  binding  contract  without  its  ratifica- 
tion by  the  court,  and  the  court  has  the  undoubted  power  to 
vacate  or  modify  any  agreement  or  contract  made  with  the  re- 
ceiver, and  to  direct  the  making  of  another  agreement,  but  such 
power  will  not  be  exercised  without  a  notice  to  and  a  hearing  of 
the  contracting  parties.^*^     So,  a  receiver  cannot  purchase,  for 

132  Davis  vs.  Snead,  33  Gratt.  at  a     garnishee.     Hogg's     Eq.     Princ, 

p.  710;  Reynolds  vs.  Pettyjohn,  79  sec.  42,  p.  72.     It  seems  to  us  that 

Va.  at  p.   331 ;   Verplanck  vs.  Mer-  this  rule  would  be  enforced  in  the 

cantile  Ins.  Co.,  2  Paige  Ch.  452,  2  Virginias  when  the  question  arises. 
Law.  ed.  980  and  note.  "5  1  Bart.  Ch.  Pr.   (2d  ed.)    524. 

*  133  1  Bart.  Ch.  Pr.    (2d  ed.)    523.  i36  Hogg's  Eq.  Princ,  sec.  144. 

134  1  Bart.  Ch.  Pr.    ( 2d  ed. )    523,  is'  Idem. 

citing   People   ex   rel.   Tremper   vs.  iss  Russell    vs.     Easterbrook,     71 

Brooks,  40  Mich.  333,  29  Am.  Rep.  Conn.  50,  40  Atl.  Rep.  905. 
534.  139  High  Rec.  (3d  ed.),  sec.  621. 

But  as  a  rule  a  receiver,  being  an  i*t>  Idem,  see.  622. 

officer  of  the  court,  cannot  be  made  i"  High  Rec.  (3d  ed.),  sec.  186. 
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his  own  benefit,  property  connected  with  or  forming  a  part  of 
the  subject-matter  of  the  receivership,  or  in  his  possession  in 
that  capacity.  ^*^  A  receiver  has  no  authority  in  the  absence  of 
the  direction  of  the  court,  to  incur  any  expense  as  to  the  property 
in  his  possession,  not  essential  to  its  preservation  and  use,  as 
contemplated  by  his  appointment.^*^  A  foreign  receiver  of  a 
dissolved  foreign  partnership  will  not  be  permitted  to  remove 
the  funds  of  such  partnership  out  of  the  State  of  West  Virginia, 
to  the  detriment  of  the  resident  creditors  thereof,  nor,  as  against 
the  bona  fide  claims  of  the  separate  creditors  of  the  members  of 
the  firm,  unless  he  first  show  that  such  firm  is  insolvent,  and  that 
such  funds  are  necessary  to  satisfy  the  demands  against  the 
same,  independent  of  any  claim  thereto  of  the  debtor 
partner."  "* 

§755.     As  to  the  implied  powers  of  a  receiver. 

In  addition  to  the  powers  contained  and  specified  in  the  or- 
der of  court,  the  receiver  possesses  also  such  additional  powers 
as  are  conferred  by  the  usage  and  practice  of  the  court  appoint- 
ing hini,^*°  as  well  also  as  those  which  may  be  fairly  implied 
from  such  order. '^^^  Thus,  a  receiver  has  not  only  the  power  to 
insure  property,  but  would,  under  some  circumstances,  be  dere- 
lict in  the  discharge  of  his  duty  if  he  failed  to  do  so  to  protect 
and  preserve  the  property  without  waiting  for  directions  from 
the  court.  ^*^  And  it  is  also  said  that  a  receiver  may  enforce  a 
contract,  although  its  consideration  be  the  commission  of  an  act 
done  in  violation  of  the  court's  order  and  constituting  a  breach 

i*2/(iewi,  see.  193.  Mr.  Beach  says  that  the  orders  of 

i«  Beach  Eec.    (Aid.  ed. )   252.  the    court    "do    not    contain    every 

"  Due  regard  must  always  be  had,  right  and  all  authority  of  the  re- 

not  only  to  the  character  and  nature  ceiver ;   there  are  implied  and  inci- 

of   the  property  in  the   custody   of  dental  powers  which  he  may  exer- 

the  receiver,   but  to  the  exigencies  cise,  and  which  often  create  a  eor- 

which    may  require   action   to  pre-  relative  duty;   powers  which,  when 

serve  and  save  it."     Idem.  exercised  without  express  authority 

i<i*  Grogan  vs.  Egbert,  44  W.  Va.  of  the  court,  it  will  not  deny,  and 

755,  28  S.  E.  Rep.  714.  the  result  of  which  it   will   accept 

145  Beach  Eec.  (AM.  ed.),  p.  8.  and  approve.''     Idem,  p.  251. 

146  Mem,  p.  253.  ^"  Idem,  252. 
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of  his  official  duty.^*°  So,  a  receiver  may  also  employ  counsel 
to  advise  him  in  the  matter  of  his  receivership,  but  cannot  fix 
his  compensation. "°  So,  where  .an  order  appointing  a  receiver 
of  the  estate  of  infants  authorizes  him  to  "  collect  all  moneys 
due  them,  to  secure,  loan,  invest,  and  apply  them  for  the  benefit 
J  and  advantages  of  said  infants  under  the  direction  and  subject 
to  such  rules  and  orders  in  every  respect  as  this  court  may  from 
time  to  time,  make  in  regard  thereto,"  the  receiver  may  collect 
money  due  the  infant,  and  invest  it,  without  an  additional  order 
of  the  court/°°  So,  "  where  a  receiver  is  directed  to  make  sale, 
the  authority  to  sell  necessarily  carries  with  it  authority  to  give 
the  purchaser  the  usual  evidence  of  a  transfer  of  title,  th& 
power  of  the  receiver  to  give  the  deed  being  implied  from  the 
order  of  sale."  ^°^  A  receiver,  authorized  to  make  purchases  of 
stock,  has  no  implied  authority  to  execute  notes  therefor,  and 
will  be  individually  liable  on  notes  so  executed,  though  the 
payee  takes  them,  knowing  them  to  have  been  executed  in  the 
receiver's  representative  capacity,  under  a  mistaken  belief  that 
the  receiver  had  authority  to  execute  them  as  such.^^^ 

§756.     As  to  the  discretion  of  a  receiver  touching  Ms  recefver- 
ship. 

There  are  many  instances  in  which  a  receiver  may  exercise 
his  discretion,  in  the  exercise  of  his  duties  as  such,  as  to  the 

i-*»  Idem,  253.  i5o  Alston  vs.  Massenburg,  125  N.. 

149  Idem,  274,  277.  C.  582,  34  S.  E.  Eep.  633. 

"  A  receiver  will  be  allowed  fair  isi  Hogg's  Eq.  Prine.,  sec.  144,  p. 

and  reasonable  counsel  fees  paid  to  233. 

counsel  necessary  in  the  execution  102  Peoria  Steam  Marble  Works 
of  his  receivership.  But  the  pay-  vs.  Hiekey,  110  Iowa  276,  81  N.  W. 
ment  of  large  contingent  fees  can-  Rep.  473,  citing  Lee  vs.  Pereival,  85 
not  be  provided  for  by  the  court,  Iowa  639,  52  N.  W.  Rep.  543 ;  Smith 
no  matter  how  great  and  peculiar  vs.  Watson,  88  Iowa  79,  55  N.  W. 
their  merit  may  be.  This  is  a  mat-  Rep.  68;  Trust  Co.  vs.  Swan,  100 
ter  of  express  contract  to  be  left  to  -Jowa  722,  69  N.  W.  Rep.  1065;  Wil- 
the  attorneys  and  their  clients.  And  liams  vs.  Hamilton,  104  Iowa  428, 
the  practice  of  allowing  to  counsel  73  N.  W.  Rep.  1029;  Dunne  vs. 
employed  by  receivers  large  and  ex-  Deery,  40  Iowa  251 ;  Livermore  vs. 
travagant  fees  is  discountenanced  Rand,  26  N.  H.  85 ;  Winter  vs.  Hite, 
and  disapproved  by  the  courts."  3  Iowa  142 ;  Thilmany  vs.  Paper- 
Hogg's  Eq.  Prine.,  sec.  148.  Bag    Co.    (Iowa),    79    N.    W.    Rep. 
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care  and  management  of  the  property  committed  to  his  charge,, 
subject,  however,  to  the  control  and  approval  of  the  court;  ^'^^ 
and  such  approval  will  not  be  withheld,  if  it  appear  that  the  re- 
ceiver acted  in  good  faith  and  for  the  benefit  of  the  parties, 
interested.  ^^*  Thus,  "  where  a  receiver  of  a  hotel  who  was  car- 
rying on  the  business,  cashed  a  check  for  a  guest,  it  was  held  to 
be  a  prudent  exercise  of  discretion  and  that  the  receiver  was  not 
liable  for  the  loss  occasioned  by  the  check  being  dishonored."  ^^' 
A  reliable  author,  treating  on  matters  of  discretion,  says  that 
"  a  receiver  is  not  allowed  to  exercise  his  discretion  in  applying 
the  funds  in  his  hands.  These  he  holds  strictly  subject  to  the 
direction  of  the  court,  and  only  to  be  disposed  of  upon  its. 
order."  "« 

§757.    As  to  the  duties  of  a  receiver. 

A  receiver  holds  the  relation  of  trustee  to  the  property  in  his 
control,  and  must  bring  to  the  discharge  of  his  duties  with  refer- 
ence to  the  care  and  management  of  such  property,  the  same 
measure  of  skill  and  personal  supervision  that  he  would  give  to 
the  estate  if  it  were  his  own.^"  His  paramount  duty  is  to  obey 
and  follow  the  orders  of  the  court  appointing  him,  so  far  as  the 
property  in  his  care  is  concemed,^^*  and  in  the  absence  of  spe- 
cific directions  he  must  take  charge  of  the  property  and  safely 
keep  it,  subject  to  the  future  order  of  the  court. ^^^  "  When  the 
receiver  has  been  appointed  to  take  possession  of  property  and 
qualified,  he  should  at  once  demand  possession  of  the  same  and 
take  the  necessary  steps  to  obtain  the  possession  thereof.  If 
property  is  lost  as  the  result  of  a  failure  to  exercise  reasonable 


261 ;    Sperry    vs.    Fanning,    80    111.  36  N.  E.  Rep.  562,  41  Am.  St.  Rep. 

371;   Rollins  vs.  Marsh,    128  Mass.  271. 

116;  Duvall  vs.  Craig,  2  Wheat.  45,  iso  Beach  Rec.   (Aid.  ed.)  271,  cit- 

4  Law.   ed.   180;    Gill  vs.   Carmine,  ing    among    other    cases    Penn    vs. 

55  Md.  339.  Whitehead,  12  Gratt.  74. 

153  Beach  Rec.    (Aid.  ed.)   270.  ist  Beach  Rec.   (Aid.  ed.)   303. 

tsiidem.  158  Mem,  304. 

i55HeflFron  vs.  Rice,  149  111.  216,  iss  Zdem. 
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diligence  in  reducing  the  same  into  his  possession,  he  will  be 
charged  with  the  value  thereof."  ^'"' 

Another  of  his  duties  is  to  prepare  a  true  and  complete  inven- 
tory of  the  property  and  effects  which  come  into  his  hands,  and 
to  keep  fair  and  accurate  accounts  of  all  money  and  funds  re- 
ceived and  paid  out  by  him.^'"^ 

"  The  assets  which  he  holds  as  receiver  should  be  kept  sepa- 
rate from  his  own,  and  in  no  wise  intermingled  therewith,  the 
penalty  for  this  breach  of  duty  being  usually  the  charge  of  in- 
terest to  the  receiver  upon  the  fund  which  came  into  his  hands. 

His  accounts  should  be  presented  in  such  a  form  as  to  enable 
the  parties  interested  to  judge  of  their  correctness,  and  for  all 
charges  against  the  trust  fund,  he  should  take  proper  receipts 
from  the  persons  to  whom  he  has  paid  the  money,  and  exhibit 
them  with  his  report.  The  receiver  is  held  to  great  strictness 
with  reference  to  his  accounts ;  and  when  he  fails  to  produce 
vouchers  for  disbursements,  a  satisfactory  reason  should  be 
given.  When  items  appear  in  the  account  for  which  there  are 
no  vouchers,  a  verified  statement  should  be  filed  showing  to 
whom,  for  what  and  when  such  items  were  paid,  and  the  verifica- 
tion should  be  positive."  ^"^ 

"  When  a  receiver  is  appointed  to  get  in  outstanding  personal 
property,  it  is  his  duty  to  collect  all  that  he  can  get  at;  to 
enable  him  to  do  which,  the  order,  under  which  his  appointment 
is  made,  usually  directs  the  parties  to  deliver  up  to  him  all 
securities  in  their  possession  for  such  property,  together  with 
all  books  and  papers  relating  thereto.  If  the  parties  in  whose 
hands  such  securities  or  papers  are,  refuse  to  deliver  them  up, 
the  receiver  should  give  notice  of  such  refusal  to  the  party  con- 
ducting the  proceedings;  to  the  intent  that  he  may  take  the 
necessary  steps  for  enforcing  the  order."  "^ 

160  Hogg's  Eq.  Princ,  sec.  144,  p.  les  2  Daniell  Ch.  PL  and  Pr.  (6th 
233.                                                                 Am.  ed.)    1750. 

161  Hogg's  Eq.  Princ,  sec.  147. 
182  Idem. 
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§758.     The  receiver  may  ask  the  advice  of  the  court  as  to  his 
duties. 

"  A  receiver  has  a  right  on  his  own  motion,  to  apply  to  the 
court  for  instructions  in  relation  to  the  funds,  when  a  question 
arises  as  to  what  may  be  his  duty  under  its  orders.  This  right 
grows  naturally  out  of  the  fact  that  he  is  an  officer  of  the  court 
and  subject  to  its  direction,  and  is  charged  with  responsible 
and  often  embarrassing  duties.  He  is  entitled  to  advice  from 
the  court  upon  all  questions  of  difficulty  or  intricacy,  and  may 
make  application  for  it  on  all  suitable  occasions  without  hesita- 
tion. It  has  been  more  forcibly  said  that  he  is  bound  in  all 
cases  of  doubt,  and  especially  of  conflicting  interests  or  claims, 
to  take  the  direction  of  the  court."  ^°*  The  application  may  be 
made  without  notice  to  the  parties  interested,  but  if  there  is  no 
necessity  of  immediate  action,  it  is  the  better  practice  to  give 
notice."" 

§759.     The  compensation  of  a  receiver. 

The  statute  law  is  silent  as  to  the  compensation  of  a  special 
receiver,  so  that  this  matter  is  referred  to,  and  determined  by, 
the  discretion  of  the  court. '""  "  But  while  the  character,  time 
and  amount  of  the  compensation  are  left  to  the  sound  discretion 
of  the  court,  it  is  only  in  the  sense  that  there  are  no  fixed  rules 
to  determine  the  proper  allowance,  and  it  is  not  discretionary 
in  the  sense  that  the  courts  are  at  liberty  to  give  anything  more 
than  a  fair  and  reasonable  compensation,  and  while  the  court 
that  appoints  him  is  better  situated  to  judge  of  the  amount  of 
the  compensation  of  the  receiver  than  an  Appellate  Court,  yet 
the  latter  has  a  supervisory  jurisdiction  of  the  lower  court  in  the 
matter,  and  will  exercise  it  when  the  justice  of  the  case  demands 
it ;  but  the  action  of  the  lower  court  is  treated  as  presumptively 
correct.  The  compensation  is  usually  determiiied  by  the  cir- 
cumstances of  the  particular  ease,  and  in  accordance  with  the 
degree  of  the  responsibility  and  business  ability  required  in  the 

164 Beach    Rec.     (Aid.    ed.)    272,  ^^s idem,  272. 

273.  166  Hogg's  Eq.  Princ,  sec.  146. 
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management  of  the  affairs  intrusted  to  the  receiver,  and  the 
perplexity  and  difficulty  involved  in  that  management."  ^°^ 
The  character  of  the  compensation  may  take  the  form  of  a 
salary,  to  be  increased  with  the  varying  circumstances  of  the 
case,  or  commissions  regulated  by  the  rule  applicable  to  trustees, 
guardians  and  other  fiduciaries  or  a  gross  sum  for  the  entire 
se,rvices.  And  the  payment  of  the  compensation  may  be  made 
at  stated  intervals,  and  from  time  to  time  as  the  court  in  its 
discretion  may  prescribe.^®*  "  With  us  there  is  no  fixed  rule 
as  to  the  mode  of  allowing  compensation  to  a  receiver ;  but  when 
the  fund  is  large,  it  is  usual  to  allow  him  a  specific  sum."  ^°* 
However,  the  amount  and  mode  of  allowance  are  within  the 
sound  discretion  of  the  court,  under  the  circumstances  of  the 
particular  case,  subject,  however,  to  review  on  appeal.^'" 

§760.     The  effect  of  the  appointment  of  a  receiver. 

The  appointment  of  a  receiver  does  not  divest  the  property 
of  prior  existing  liens,  only  affecting  the  time  and  manner  of 
their  enforcement ;  "^  nor  does  the  appointment  of  a  receiver 
adjudicate  the  right  of  possession,  or  terminate  any  right  be- 
tween the  parties,  or  in  any  manner  affect  the  title  to  the  prop- 
erty.^^^  The  lien  of  an  execution  is  not  affected  in  the  Vir- 
gin/ias  by  the  appointment  of  a  receiver  of  the  property  upon 
which  such  lien  exists,  though  such  property  is  incapable  of 
being  levied  on  because  in  the  custody  of  the  receiver.^" 
Where  a  receiver  is  appointed  to  administer  the  assets  of  aa 
insolvent  corporation,  a  creditor  not  a  party  to  the  petition  but 
who  has  a  right  to  make  himself  a  party  if  he  desifes,  cannot 
bring  an  independent  action  for  the  appointment  of  another 
receiver,  but  must  seek  his  remedy  in  the  same  court  and  in  the 
original  suit."* 

167  Idem.  172  Beach  Rec.  (Aid.  ea.)  197. 

les/deOT.  173  Davis  vs.  Bonney,  89  Va.  755, 

160  Mem.  17  S.  E.  Kep.  229;  Prayser  vs.  R.  & 

170  Idem.  A.  E.  Co.,  81  Va.  388. 

"1  Beach  Rec.     (Aid.    ed.)     194;           i74  National   Bank   vs.   Richmond 

Harman  vs.  McMullin,  85  Va.  187,       Factory,  91   Ga.  284,  18  S.  E.  Rep. 

7   S.   E.   Rep.   349.  160. 
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§761.     The  discharge  of  a  receiver. 

The  power  of  the  court  to  discharge  a  receiver  is  a  necessary 
adjunct  to  the  power  of  appointment  and  may  be  exercised  at 
any  stage  of  the  litigation.^'^'  A  final  decree  terminating  the 
litigation  in  which  the  receiver  was  appointed,  usually  termi- 
nates his  functions. '^'^  But  the  mere  discontinuance  or  abate- 
ment of  the  suit  does  not  ipso  facto  operate  a  discharge  of  the 
receiver.^'^  The  party  who  has  procured  the  appointment  of 
a  receiver  cannot  have  him  discharged  until  the  latter  has  passed 
his  accounts.^'*  The  receiver  will  not  be  discharged  upon  his 
own  application,  in  the  absence  of  some  reasonable  ground  there- 
for.^'" Where  the  defendant  debtor  satisfies  the  plaintiff's 
•claim  he  is  entitled  as  a  matter  of  right  to  a  discharge  of  the 
receiver,  and  it  is  error  to  refuse  to  do  so.^^"  The  court  will, 
of  its  own  motion,  discharge  a  receiver  if  his  appointment  was 
fraudulent  and  collusive.^^^  "  When  the  plaintiff  neglects  to 
proceed  with  the  cause,  after  obtaining  the  appointment  of  the 
receiver,  he  will  be  discharged.  So  a  receiver  may  be  discharg- 
ed on  account  of  irregularity  in  the  appointment ;  or  where  it  is 
for  the  interests  of  the  parties  concerned;  or  where  the 
object  of  the  receivership  is  attained.  A  receiver  of  the  estate 
of  an  infant  will  not  be  discharged  until  a  year  after  the  in- 
fant's majority,  unless  the  ward,  after  majority,  consents  to  his 
discharge.  The  entry  of  a  final  decree  which  does  not  provide 
for  the  continuance  of  a  receivership  supersedes  the  appoint- 
ment of  a  receiver.  The  plaintiff,  the  defendant,  the  receiver 
himself,  or  any  one  injured  by  the  appointment  of  a  receiver, 
although  not  a  party  to  the  suit,  may  apply  for  the  discharge 
of  the  receiver.  Notice  of  the  proceedings  must  be  given  to  all 
the  parties  interested."  ^'^ 

175  2  Beach  Mod.  Eq.  Pr.,  sec.  750.       ols,  40  How.  Pr.  85 ;  State  vs.  Gib- 

176  Beverly   vs.    Brooke,   4   Gratt.       son,  21  Ark.  140. 

•220;    Field  vs.  Jones,   11   Ga.  413;  i^s  o  Beach  Mod.  Eq.  Pr.,  sec.  750. 

Ireland  vs.  Nichols,  40  How.  Pr.  85.  "9  Idem. 

i77McCosker  vs.   Brady,    1   Barb.  ^^o  Idem. 

Ch.  346;  Whiteside  vs.  Prendergast,  isi/dem. 

2  Barb.  Ch.  471;   Ireland  vs.  Nieh-  is2  idem. 
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CHAPTER  XXXII. 

ATTACHMENTS. 

Sec.  762.     As  to  attachments  in  equity. 

Sec.  763.     Concurrent  remedy  at  law  and  in  equity  as  to  attachments. 
See.  764.     The    affidavit    for    an    attachment. 
Sec.  765.     What   a   sufficient  affidavit   for    an   attachment. 
Sec.  766.     Supplemental   affidavit. 

Sec.  767.     Amendments   as   to   clerical   errors    and   omissions  in   the  affi- 
davit. 
Sec.  768.     Before  whom  the  affidavit  for  an  attachment  may  he  made. 
Sec.  769.     By  whom  the  affidavit  may  be  made. 
Sec.  770.     Certain  omissions  deemed  fatal  to  the  affidavit. 
Sec.  771,     When  the  affidavit  for  an  attachment  may  be  made. 
Sec.  772,     The   endorsement  to   be  made   upon   the   summons. 
See.  773.     The  process  in  or  order   of  attachment. 
See.  774.     The  attachment  bond. 

Sec.  775,     The  levy  of  the  attachment  and  the  return  thereof. 
Sec.  776.     On  what  estate  an  attachment  may  be  levied. 
Sec.  777.     Equity   practice   as  to   attachments. 
Sec.  778.     Who   may   defend   an   attachment. 
Sec.  779.     The  defenses  to  the  attachment. — ^Motion  to  quash. 
Sec.  780.     What  matters   apparent   on   the   record  will  operate  to  quash 

or  abate  the  attachment. 
Sec.   781.     Defenses  to  the  attachment  for  matter  dehors  the  record. 
Sec.  782.     How  issue  on  plea  in  abatement  of  the  attachment  is  tried. 
Sec.  783.     Burden  of  proof   on   trial  of  issue   controverting  the   grounds 

of  attachment. 
Sec.  784.     As  to  the  evidence  on  the  trial  of  the  issue  controverting  the 

grounds  of  attachment. 
See.  785.     The  effect  upon  the  suit  of  the  failure  of  the  attachment. 
Sec.  786.     When  objections  to  the  validity  of  the  attachment  should  be 

raised. 
Sec.  787.     The   effect   of   giving   bond   whereby   the   property    attached   is 

returned  to   the  defendant. 
See.  788.     To  whom   the  bond    for  the  release   of  the   property  attached 

is  payable  and  the  penalty  thereof. 
See.  78n.     Where  bond  for  release  of  attached  property  returned  and  filed. 
Sec.  790.     Application  of  interest  and  profits"  of  attached  property;    and 

discharge  of  attachment  on  defendant's  giving  bond. 
Sec.  791      The   care   and   custody   of   property   attached. 
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Sec.  792.     How  attached  property  that  is  expensive  to  keep  or  perishable 

may  be  sold. 
Sec.  793.     Who   may   intervene   in   an   attachment   proceeding   to    contest 

its    validity .- 
See.  794.     The  intervener's  petition  in  an  attachment  suit. 
Sec.  795.     How  the  matter  arising  upon  the  petition  of  an  intervener  in 

an  attachment  proceeding  is  tried. 
Sec.  796.     The  issue  to  be  tried  by  the  jury  in  cases  of  intervention  in 

an  attachment. 
Sec.  797.     The  trial  of  the  intervener's  case  before  the  jury. 
See.  798.     How  a  party  may  be  summoned  to  answer  as  garnishee. 
See.  799.     Who  may  be  garnisheed. 
Sec.  800.     Same   subject   further    considered. 

Sec.  801.     The  garnishee  a  necessary  party  to  the  suit  in  equity. 
See.  802.     As  to  the  defenses  which  may  be  made  by  the  garnishee. 
Sec.  803.     Proceedings    upon   the   appearance    of   the   garnishee. 
Sec.  804.     As   to   the   answer    of   the   garnishee. 
Sec.  805.     The  answer   of  the  garnishee  further   considered. 
Sec.  806.     Nature  of  debt  against  garnishee  to  authorize  a  decree  again=it 

him. 
See.  807.     When  garnishee  may  object  to  irregularities  in  the  attachment 

proceeding. 
Sec.  808.     Can  be  no   decree  against  garnishee  until  plaintiff  has  estab- 
lished his  claim,  against  the   debtor. 
Sec.  809.     As  to  the   priority  of  liens  in   attachment  proceedings. 
Sec.  810.     The  decree  against  the  garnishee. 

§762.     As  to  attachments  in  equity. 

In  West  Virginia  an  attachment  may  be  sued  out  in  a  court 
of  equity  upon  any  of  the  grounds  mentioned  in  the  statute  for 
a  debt  or  claim,  legal  or  equitable,  whether  the  same  be  due  or 
not,  but  the  affidavit  in  case  the  debt  or  claim  be  not  due  must 
show  when  the  debt  will  become  due ;  ^  "  but  an  attachment 
cannot  be  sued  out  against  a  foreign  corporation,  nor  against 
a  non-resident  defendant  for  a  debt  not  due,  unless  it  is  shown 
by  the  affidavit  that  such  defendant  was  a  resident  of  the  State 
when  the  debt  was  contracted,  and  that  the  plaintiff  believed 
he  would  remain  a  resident  of  the  State  at  the  time  he  gave 
the  defendant  credit.  Under  this  statute,  equity  has  jurisdic- 
tion of  actions  for  the  recovery  of  damages  arising  out  of 
wrongs,  and,  hence,  in  cases  of  unliquidated  damages."  ^     By 

1  Hogg's  Eq.  Princ,  see.  36.  ^Idem. 
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virtue  of  this  statute,  in  two  classes  of  cases,  the  jurisdiction 
of  a  court  of  equity  is  exclusive :  First,  where  the  claim  sought 
to  be  enforced  is  purely  an  equitable  one;  second,  where  the 
demand  sued  on  is  not  due/ 

In  Virginia  an  attachment  suit  may  be  brought  in  a  court  of 
equity  when  a  person  has  a  claim,  legal  or  equitable,  to  any 
specific  personal  property,  or  a  like  claim  to  any  debt,  whether 
such  debt  be  payable  or  not,  or  to  damages  for  the  breach  of  any 
contract,  express  or  implied,  if  such  claim^  exceed  twenty 
dollars,  exclusive  of  interest.*  "  But  a  court  of  equity  has  no 
jurisdiction  to  enforce  by  attachment  a  claim  to  a  debt  not 
payable,  when  the  only  ground  for  the  attachment  i-s  that  the 
defendant,  or  one  of  the  defendants,  against  whom  the  claim 
is,  is  a  foreign  corporation,  or  is  not  a  resident  of  the  State, 
and  has  estate  or  debts  owing  to  the  said  defendant  within  the 
county  or  corporation  in  which  the  suit  is,  or  is  sued  with  a 
defendant  residing  therein."  ^  The  law  of  Virginia,  as  it 
appears  in  the  Code,°  gives  many  new  grounds  for  attachments, 
making  such  remedy  applicable  to  almost  every  claim  against 
residents  (coming  within  the  conditions),  and  against  non- 
residents, except  to  a  claim  for  damages  for  a  wrong,  legal 
demands  arising  on  contracts,  whether  due  or  not,  being  ex- 
pressly embraced.'  The  remedy  in  equity  in  both  of  these 
States  is  very  comprehensive.  In  West  Virginia  it  includes 
all  demands  whether  arising  ex  delicto  or  ex  contractu,  and 
whether  due  or  not  due,  and  in  Virginia  it  embraces  any  legal 
or  equitable  claim  to  specific  personal  property,  or  any  like 
demand  arising  ex  contractu. 

§763.     Concurrent  remedy  at  law  and  in  equity  as  to  attach- 
ments. 

In  West  Virginia  the  Circuit  Courts  have  concurrent  juris- 
diction at  law  and  in  equity  in  all  cases,  except  where  the  debt 

3  Idem.  "  Reference  is  made  to  the  Code  of 

*Code   (Va.),   1887,  sec.  2964.  1887,  sec.  2964. 

5  2   Bart.   Ch.   Pr.    (2d  ed.)    612.  t  See  Code  (Va.),  1887,  see.  2964; 

See    Code    (Va.),    1887,    sec.    2964;  1  Bart.  Ch.  Pr.   (2d  ed.)    614. 
Mingo  vs.  Purdy,  87  Va.  472,  12  S. 
E.  Rep.  970. 
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or  claim  is  not  due,  or  is  of  an  equitable  nature,  when  equity 
has  exclusive  jurisdiction.^  In  Virginia  courts  of  law  and 
equity  have  concurrent  jurisdiction  in  all  cases,  except  in  actions 
ex  delicto  in  which  courts  of  law  have  exclusive  jurisdiction, 
and  in  suits  of  an  equitable  nature,  in  which  courts  of  equity 
alone  have  jurisdiction. ° 


§764.    The  affidavit  for  an  attachment. 

The  necessary  affidavit,  which  is  generally  written  out  and 
filed  with  the  clerk,  though  it  is  not  necessary  that  it  be  signed 
by  the  affiant,^"  is  essential  to  the  court's  jurisdiction  in  the 
issuance  of  an  attachment,^^  and  the  law  regulating  the  proced- 
ure should  have  a  strict  construction,^^  and  the  affidavit  should 
materially  conform  to  the  requirements  of  the  law.^^  The 
law  prescribes  the  matters  necessary  to  be  alleged  in  the  affi- 

8  See  Hogg's  Eq.  Princ,  sec.  36; 
Code  (W.  Va.),  Ch.  106,  see.  1. 

»Code  (Va.),  1887,  sec.  2964; 
Pollard's  Sup.  sec,  2959;  Whitehead 
va.  Coleman,  31  Gratt.  789. 

10  1  Bart.  Ch.  Pr.   {2d  ed.)  625. 

"Drake  on  Attachment  {6th  ed), 
uec.  87 ;  Hudkins  va.  Haskins,  22  W. 
Va.  645,  650. 

"  The  order  of  attachment  can 
only  issue,  when  the  prescribed  aflS- 
davit  has  been  made  and  filed  with 
the  Clerk  of  the  court  in  which  the 
action  or  suit  ia,  or  is  about  to  be 
brought.  Thia  affidavit  lies  at  the 
foundation  of  the  proceeding,  and 
without  it,  the  attachment  cannot 
lawfully  issue."  Hudkins  vs  Has- 
feins,  supra. 

laKeyser  vs.  Guggenheimer,  91 
Va.  317,  21  S.  E.  Eep.  475;  Barnett 
vs.  Daniell,  3  Call  413,  415;  Jones 
vs.  Anderson,  7  Leigh  308;  Dorrier 
vs.  Masters,  83  Va.  459,  2  8.  E.  Eep. 
927;  Hogg's  Eq.  Princ,  sec.  39. 

In  Jones  vs.  Anderson,  supra, 
Carr,  J.,  speaking  as  to  the  con- 
struction   of    the    attachment    law. 


"  The  attachment  being  a 
summary  process  and  liable  to 
abuse,  ought  to  be  carefully  watched 
and  kept  within  the  bounds  pre- 
scribed by  the  statute.  I  do  not 
mean  that  the  party  must  be  held 
to  the  very  letter,  and  that  the 
slightest  departure  from  it  is  to  be 
caught  at  to  set  aside  the  proceed- 
ing; but  that  there  should  be  at 
least  strictness  and  certainty  to 
what  my  lord  Coke  calls  a  '  common 
intent  in  general.' " 

In  Dorrier  vs.  Masters,  supra, 
Richardson,  J.,  saya :  "  It  is  true, 
the  attachment  proceeding  ia  a  sum- 
mary and  harsh  remedy,  and  ia 
doubtless  much  abused,  and  while 
it  ahould  be  atrictly,  it  should  at 
the  same  time  be  rationally  con- 
strued. It  must  be  borne  in  mind, 
however,  that  it  was  the  will  of 
the  Legislature  that  made  it  sum- 
mary and  necessarily  harsh,  and 
that  the  rule  of  strict  conatruction 
was  designed  for  the  protection  of 
the  debtor  defendant." 

13  Hogg's  Eq.  Princ,  sec.  39. 
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davit/*  and  it  must  contain  substantially  every  statement  thus 
prescribed/^  though  it  need  not  follov?  literally  the  language 
of  the  law.^"  The  affidavit  must  be  sufficient  in  itself  and 
on  its  face  to  authorize  the  order  of  attachment;  it  cannot  be 
supplemented  by  subsequent  affidavits  or  proofs;  or  in  other 
words,  the  affidavit  cannot  be  amended."  But  the  rule  forbid- 
ding amendments  to  the  affidavit  is  not  infringed  by  the  correc- 
tion of  certain  clerical  mistakes  and  mere  matters  of  form  in  the 
affidavit.^*  It  must  also  shovsr  on  its  face  that  the  party  seeking 
the  attachment  was  sworn,  and  if  it  contains  no  jurat  it  is  not 
sufficient.^"  It  is  not  necessary,  however,  that  the  venue  of  the 
affidavit  should  appear  upon  its  face,  if  it  appear  that  it  was 
made  before  an* officer  of  a  certain  county.^" 

In  Virginia  it  is  held  that  no  formal  affidavit  is  required, 
where  the  bill  is  sworn  to  and  filed  before  the  attachment  is 
issued  and  contains  the  necessary  allegations  for  the  issuance  of 
an  attachment,  and  the  affidavit  adopts  the  bill  as  a  part 
thereof.^^  It  is  further  held  in  Virginia  that  if  by  necessary 
implication,  the  affidavit  contains  the  statements  required_^  by 
the  statute,  this  is  sufficient.''^  Thus,  where  the  affidavit 
"  was  that  the  defendant  was  indebted  to  the  plaintiff  '  in  a 
sum  exceeding  two  thousand  dollars,'  it  was  held  to  specify 
with  certainty  that  at  least  that  sum  was  due.  Where  the 
statute  uses  the  words  '  is  a  non-resident '  an  affidavit  that  '  he 
is  not  now  an  inhabitant,'  was  held  to  be  a  compliance,  but '  that 
he  is  not  at  this  time  within  the  State,'  was  held  insufficient."  '^ 

"Code    (W.  Va.),   Ch.    106,   sec.  mers  vs.  Allen,  44  W.  Va.  120,  28  S. 

1;   Code   (Va.),   1887,  sec.  2959,  as  E.  Rep.  787. 

amended  in  1891;  Pollard's  Sup.  to  is  Hogg's   Eq.    Priuc,   see.    39,   p. 

Code  Va.,  see.  2959,  p.  320.  66. 

loAltmeyer  vs.   Caulfield,   37  W.  i»  Cosner   vs.    Smith,    36    W.   Va. 

Va.  847,  17  S.  E.  Rep.  409;  U.  S.  788,  15  S.  E.  Rep.  977. 

Baking  Co.  vs.  Bachman,  38  W.  Va.  20  Kesler  vs.  Lapliam,  46  W.  Va. 

84,  18  S.  E.  Rep.  382.  293,  33  S.  E.  Rep.  289. 

16  Altmeyer  vs.  Caulfield,  supra.  21  Sims  vs.  Tyrer,  96  Va.  5,  26  S. 

IT  United    States   Baking    Co.   va.  E.  Rep.  508. 

Baehman,   38  W.  Va.   84,   18  S.  E.  22  Clinch    River    Mining    Co.    va. 

Rep.  382 ;   Cosner  vs.  Smith,  36  W.  Harrison,  91  Va.  128. 

Va.   788,   15  S.  E.  Rep.  977;   Som-  23  1  Bart.  Ch.  Pr.  (2d  ed.)  627. 
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§765.    What  a  sufficient  affidavit  for  an  attachment. 

In  West  Virginia  the  affidavit  must  state  the  nature  of  the 
plaintiff's  claim,"*  the  amount  which  the  affiant  believes  the 
plaintiff  is  justly  entitled  to  recover  in  the  aetion,^^  and  also  his 


24  An  affidavit  for  an  attachment 
not  stating  the  nature  of  the  plain- 
tiff's demand,  so  as  to  show  a  title 
or  right  in  the  plaintiff  to  such 
demand,  is  bad,  and  should  be 
quashed  on  motion.  Sommers  vs.  Al- 
len, 44  W.  Va.  120,  28  S.  E.  Rep. 
787,   78. 

Under  W.  Va.  Code,  Ch.  106,  sec. 
1,  providing  that  the  affidavit  must 
state  the  nature  of  the  claim,  an 
averment  "  that  his  claim  is  found- 
ed upon  a  written  contract  for  the 
delivery  of  certain  timber  by  the 
plaintiff  to  the  defendant,"  without 
stating  in  what  respect  the  defend- 
ant failed  to  comply  with  such  con- 
tract, is  insufficient.  Cosner  vs. 
Smith,  36  W.  Va.  788,  15  S.  E.  Rep. 
977. 

An  affidavit  in  an  attachment  case 
stating  that  the  claim  "  is  for  tran- 
script of  foreign  judgment,"  suffi- 
ciently sets  forth  the  nature  of  the 
claim.  Todd  vs.  Gates^  20  W.  Va. 
464. 

In  Kesler  vs.  Lapham,  46  W.  Va. 
433,  33  S.  E.  Rep.  289,  in  discussing 
the  sufficiency  of  the  affidavit,  the 
court  says:  "Another  objection 
made  to  the  afiBdavit  is  that  it  does 
not  state  sufficiently  the  nature  of 
the  claim.  It  only  says  that  it  '  is 
for  professional  services  rendered  by 
the  plaintiff.'  What  professional 
services?  As  a  lawyer,  doctor  of 
medicine,  or  dentist,  it  does  not  say. 
It  does  not  say  to  whom  rendered 
except  by  mere  implication.  The 
nature  of  the  claim  should  be  stated 
■with  some  legal  definiteness.     Som- 


mers vs.  Allen,  44  W.  Va.  120,  28  S. 
E.  Rep.  787;  Crim  vs.  Harmon,  38 
\V.  Va.  596,  18  S.  E.  Rep.  753;  Cos- 
ner's  Adm'r  vs.  Smith,  36  W.  Va. 
788,  15  S.  E.  Rep.  977;  1  Shinn' 
Attach.,  sec.  132  —  the  latter  au- 
thority saying  that  '  an  affidavit  is 
sufficient  if  it  alleges  all  the  mate- 
rial issuable  facts  necessary  to  en- 
title the  plaintiff  to  recover.'  This 
affidavit  does  not  do  so;  and  there 
are  two  defendants,  and  the  affidavit 
does  not  say  to  which  one  the  pro- 
fessional services  were  rendered; 
but  it  says  that  the  demand  there- 
for is  '  against  the  defendant,'  and 
does  not  say  '  defendants  ' ;  and  the 
question  arises  which  one  is  indebt- 
ed for  the  services;  but  the  affidavit 
does  not  answer,  and  surely,  in  stat- 
ing the  nature  of  the  claim,  the 
particular  one  of  the  parties  owing 
the  demand  ought  to  be  stated.  The 
affidavit  therefore  and  the  attach- 
ment should  have  been  quashed." 

25  It  is  not  a  sufficient  ground  to 
quash  an  attachment  because  it  does 
not  technically  use  the  words  "  in 
the  suit,''  as  that  sufficiently  ap- 
pears from  the  filing  of  the  affida- 
vit in  the  suit,  and  stating  therein 
that  the  affiant  is  justly  entitled  to 
recover  the  sum  of  $400  by  virtue 
of  a  negotiable  note  describing  it, 
and  that  the  same  is  due  and  owing 
and  wholly  unpaid  to  affiant,  and 
that  affiant  has  instituted  a  suit  in 
chancery  for  the  purpose,  and  is 
about  to  issue  an  attachment  in 
svich  suit;  it  further  appearing  that 
the  attachment  was  issued  in  said 
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belief  that  some  of  the  grounds  ^°  specified  in  the  statute  exists 
for  the  attachment,  and  unless  the  attachment  is  sued  out  on 
the  ground  of  the  non-residence  of  the  defendant/'  the  affiant 
must  state  in  his  affidavit  the  material  facts  relied  on  by  him 
to  show  the  existence  of  the  grounds  on  which  the  application 
for  the  attachment  is  based.  ^*     These  material  facts  must  be 


chancery  suit,  and  the  debt  was  one 
that  could  be  properly  recovered 
tnerein.  Altmeyer  vs.  Caulfield,  37 
W.  Va.  847.  17  S.  E.  Rep.  409. 

26  "  Usually  the  plaintiflf  may  al- 
lege as  many  distinct  and  separate 
grounds  of  attachment,  vpithin  the 
terms  of  the  statute,  as  he  may 
deem  expedient.  But  in  doing  so, 
care  must  be  taken  that  there  be  no 
inconsistency  between  any  two  of 
the  grounds  stated,  for  that  would 
introduce  an  element  of  uncertainty 
an4  indefiniteness  in  the  affidavit 
which  might  vitiate  the  attach- 
ment. An  affidavit  alleging  onq  or 
other  of  two  or  morq  distinct 
grounds  would  be  bad,  because  of 
the  impossibility  of  determining 
which  is  relied  on  to  sustain  the 
attachment.  The  several  distinct 
statutory  grounds,  or  facts  of  differ- 
ent natures,  if  two  or  more  of  such 
grounds  or  facts  are  stated,  must 
be  stated  in  the  affidavit  conjunc- 
tively and  not  disjunctively.  But 
if  the  affidavit  states  two  or  more 
phases  of  the  same  fact,  or  even 
different  facts  of  the  sajne  nature, 
which  constitute  together  a  single 
statutory  ground  for  an  attach- 
ment, and  do  not  unite  two  or  more 
of  such  grounds,  they  may  be  stated 
disjunctively  and  the  affidavit  will 
not  be  bad  for  that  reason.  Thus, 
when  the  language  of  the  statute  is, 
■  so  absconds  or  conceals  himself 
that  the  ordinary  process  of  law 
cannot  be  served  on  him,'  and  the 
affidavit  used  the  precise  language 


of  the  statute,  the  court  held  it  was 
sufficient.  Or,  when  the  affidavit, 
using  the  words  of  the  statute  al- 
leged that  the  defendant  '  has  as- 
signed, disposed  of,  or  concealed,  or 
is  about  to  assign,  dispose  of,  or 
conceal  his  property,  with  intent  to 
defraud  his  creditors,'  the  court  held 
it  was  sufficient.  So  where  the  affi- 
davit states  that  the  defendant  '  has 
property  or  rights  in  action  which 
he  conceals,'  the  affidavit  is  not 
bad."  Hogg's  Eq.  Princ,  sec.  39, 
pp.  67,  68. 

27 "  While  it  is  not  necessary  in 
foreign  attachment  that  the  affida- 
vit should  show  how  the  defendant 
is  a  non-resident,  yet  where  it  is 
sought  to  hold  a  corporation  liable 
to  attachment  as  if  a  non-resident 
defendant,  because  of  its  failure  to 
comply  with  the  requirements  of 
sec.  37  of  Ch.  54  of  the  Code,  in  not 
appointing  some  person  by  power 
of  attorney  duly  executed  by  it  to 
accept  service  of  process  in  suits 
against  such  corporation,  the  affida- 
vit must  show  that  the  requirements 
of  said  section  have  not  been  com- 
plied with  or  the  order  of  attach- 
ment cannot  be  issued."  Hogg's  Eq. 
Princ,  sec.  39,  p.  66. 

2S  Hudkins  vs.  Haskins,  22  W.  Va. 
645;  Cosner  vs.  Smith,  36  W.  Va. 
788,  15  S.  E.  Rep.  947;  Crim  vs. 
Harmon,  38  W.  Va.  596. 

\^'Tiere  a  party  who  is  engaged  in 
the  mercantile  business  owns  sev- 
eral lots  of  land,  and  executes  his 
negotiable  note,  payable  in  30  days, 
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positively  alleged,  and  not  upon  mere  information.^*  They 
must  be  certain  and  definite,  in  a  legal  point  of  view,  so  as  to 
inform  those  entitled  to  defend  the  attachment,  what  particular 
facts  they  must  repel, ^"  and  they  must  be  such  as  to  produce 
in  the  mind  of  the  court  the  conclusion  that  the  ground  for  the 
attachment  exists.^^  The  opinion  in  Goodman  vs.  Henry,^^ 
very  clearly  shows  that  in  order  to  make  an  affidavit  sufficient 
as  to  the  facts  set  out  therein,  upon  which  to  base  the  ground 
for  an  attachment,  it  should  aver  the  time,  place,  and  all  the 
circumstances  and  surrounding  facts  relied  upon,  to  uphold  the 
ground  of  the  attachment.  ^^ 


for  $360,  to  a  party  to  whom  he  is 
indebted  before  said  note  falls  due; 
sells  all  of  his  stock  in  trade  to  a 
third  party,  and  executes  two  deeds 
of  trust  for  a  considerable  amount 
upon  his  real  estate,  when  he  was 
in  fact  insolvent;  makes  conflicting 
statements  as  to  the  terms  of  said 
sale,  saying  to  one  that  he  owed  his 
vendee  $400,  to  be  credited  on  the 
purchase  money,  and  the  residue 
paid  to  him  in  $50  monthly  install- 
ments; to  another  that  his  vendee 
had  paid  him  part  cash,  and  the 
residue  was  to  be  paid  in  install- 
ments ;  while  to  another  he  said  the 
purchase  money  was  to  be  paid  in 
$50  monthly  installments,  not  claim- 
ing that  his  vendees  owed  him  any- 
thing; and,  when  asked  to  give  his 
order  on  the  vendees  in  payment  of 
said  note,  declined,  saying  he  would 
pay  it  in  his  own  way  and  time  — 
these  facts  strongly  indicate  that 
said  merchant  had  disposed  of  his 
property  with  intent  to  defraud  his 
creditors,  and,  if  set  forth  in  an 
affidavit  filed  by  the  party  to  whom 
said  note  was  made  payable,  are 
sufficient  to  authorize  an  order  of 
attachment.  Lewis  vs.  Bragg,  47  W. 
Va.  707,  35  S.  E.  Rep.  943. 

29  Hudkins  vs.  Haskins,  supra. 

"  While  the  grounds  of  the  attach- 


ment may  be  stated  upon  the  af- 
fiant's >)elief,  yet  the  law  is  other- 
wise as  to  the  essential  facts  which 
gave  rise  to  the  grounds  relied  on 
by  the  plaintiff  for  his  attachment.'' 
Hogg's  Eq.  Princ,  sec.  39,  p.  68. 

30  Goodman  vs.  Henry,  42  W.  Va. 
526,  26  S.  E.  Rep.  528,  35  L.  R.  A. 
847. 

31  Hogg's  Eq.  Princ,  sec.  39,  p. 
66,  citing  Sandheger  vs.  Hosey,  26 
W.  Va.  221 ;  Delaplain  vs.  Arm- 
strong, 21  W.  Va.  211. 

32  42  W.  Va.  526,  26  S.  E.  Rep. 
528,  35  L.  R.  A.  847. 

33  "  This  requirement  is  intended 
to  protect  the  alleged  debtor  against 
an  abvise  of  the  attachment  law. 
The  facts  stated  must  be  capable  of 
denial  and  disprcxjf,  and  they  must 
of  themselves  show  an  improper, 
illegal  or  fraudulent  aot;  and  they 
must  exclude  eVery  reasonable  con- 
clusion that  the  act  was  proper  or 
innocent.  If  they  leave  it  doubtful 
whether  the  act  alleged  was  fraudu- 
lent or  innocent,  the  affidavit  will  be 
insufficient.  T^e  mode  and  manner  of 
the  act  and  the  attendant  facts  must 
be  stated  in  order  that  the  court  may 
determine  the  purpose  and  charac- 
ter of  the  act  and  be  able  to  decide 
for  itself  upon  the  propriety  or  im- 
propriety   of    the    act   and    to    say 
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In  Virginia  the  affidavit  must  state  that  the  plaintiff's  claim 
is  believed  to  be  just,  and  if  the  action  be  to  recover  specific 
personal  property,  the  nature,  and  according  to  affiant's  belief, 
the  value  of  such  property  and  the  probable  amount  of  damages 
the  plaintiff  will  recover  for  the  detention  thereof,  or  if  the 
action  be  to  recover  a  debt  or  damages  for  the  breach  of  a  con- 
tract, express  or  implied,  or  damages  for  a  wrong,'*  it  must 
also  state  a  certain  sum '°  which  (at  least)  the  affiant  believes 
the  plaintiff  is  entitled  to  or  ought  to  recover,  and  also  the 
existence,  to  the  best  of  affiant's  belief,  of  one  or  more  of  the 
statutory  grounds  for  attachment,'"  and  in  a  suit  in  equity, 
if  the  claim  be  to  a  debt  not  payable,  the  affidavit  must  also 
state  the  time  when  it  will  be  payable.'' 

§766.     Supplemental  affidavit. 

In  West  Virginia  the  statute  allows  a  supplemental  affidavit 
to  be  filed  in  the  cause,  upon  an  objection  m^ade  to  the  original, 
within  such  time,  not  exceeding  ten  days,  as  may  be  prescribed 
by  the  court,  in  which  may  be  stated  any  other  facts  that  may 
have  come  to  the  affiant's  knowledge  since  the  filing  of  the  orig- 
inal affidavit,  which  are  relied  upon  to  show  the  existence  of 
the  grounds  of  the  attachment,  and  such  supplemental  affidavit 
shall  be  treated  as  a  portion  of  tha  original.'*  This  statute 
is  remedial,  and  should  be  liberally  construed,  and  applied 
with  the  *ime  liberality  as  the  law  of  amendment  of  plead- 


whether  it  was  fraudulent  or  inno-  and  that  defendant  is  converting 
cent."  Hogg's  E<j.  Princ,  sec.  39,  property  into  money^  with  intent  to 
p.  67.  defraud,  is  a  sufficient  compliance 
3*  In  Virginia  equity  cannot  take  with  the  Code,  1887,  sec.  2959,  re- 
jurisdiction  of  this  class  of  attach-  quiring  such  an  affidavit  to  state 
ment  cases.     Ante,  sec.  763.  that  the  claim  is  believed  to  be  just, 

35  McCluney  vs.  Jackson,  6  Gratt.  and  that,  to  the  best  of  affiant's  be- 
96.  lief,    defendant    is    converting    the 

36  Code  (Va.),  1887,  sec.  2959,  as  property  with  intent  to  defraud, 
amended  in  1891-2,  Pollard's  Sup.  Clinch  River  Mineral  Co.  vs.  Harri- 
Code,  p.  320.  son,  91  Va.  122,  21  S.  E.  Rep.  660. 

A   statement   in   an   affidavit  for  st  Code   (Va.),  1887,  sec.  2964. 

attachment,  that  the  claim  is  just,  as  Code  (W.  Va.),  Ch.  106,  sec.  1. 
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ings/°  In  accordance  witti  this  principle,  a  supplemental 
affidavit  filed  in  support  of  the  grounds  of  an  attachment,  need 
not  expressly  state  that  the  additional  facts  came  to  affiant's 
knowledge  since  the  filing  of  the  original  affidavit.*"  The 
supplemental  affidavit  may  be  filed  within  ten  days  after  the 
ruling  of  the  court  is  made  adjudging  the  original  insufficient.*^ 
The  supplemental  affidavit,  as  between  the  immediate  parties 
to  the  cause,  relates  back  to  and  takes  effect  from,  the  time  of 
the  filing  of  the  original.*^ 

§767.     Amendments  as  to   clerical  errors  and  omissions  in  the 
affidavit. 

As  we  have  already  seen,  an  affidavit  cannot  be  amended ;  *' 
which  must  be  understood  as  meaning  in  any  substantial  matter 
relating  to  the  ground  of  the  attachment,  or  statement  which 
the  law  requires  it  shall  contain.**  But  as  to  mere  clerical 
errors  or  defects,  as  already  stated,*^  the  rule  is  otherwise  and 
amendments  are  liberally  allowed.  Thus,  a  false  date  inserted 
in  the  affidavit  by  the  clerk  may  be  corrected  by  an  amend- 
ment.** So  the  accidental  omission  of  the  officer  who  admin- 
istered the  oath  to  sign  the  affidavit  will  not  vitiate  it,  and  such 
omission  may  be  supplied  by  amendment.*^  So,  the  affidavit 
may  be  amended,  if  made  before  a  notary  of  another  State,  by 
appending  thereto  a  certificate  from  a  Clerk  or  other  officer  of 
a  court  of  record  of  such  State,  under  official  seal,  verifying  the 
genuineness  of  the  notary's  signature  and  the  authority  to  ad- 

39  Goodman  vs.  Henry,  42  W.  Va.  **  Goodman  vs.  Henry,  supra,  in 

526,   26   S.   B.   Rep.    528;    Grim  vs.  the  opinion  of  Brannon,  J.;  Tanner 

Harmon,  38  W.   Va.   604,   18  S.  E.  &  D.  Engine  Co.  vs.  Hall,  22   Fla. 

Eep.    753.  391 ;   Zeregal  vs.   Benoist,   33  How. 

•10  Miller   vs.   Zeigler,   44   W.   Va.  Pr.   129. 
484,    29    S.    E.   Rep.    981.     But   see  45  Ante,  sec.  764. 
Sommer  vs.  Allen,  44  W.  Va.   120,  *e  Anderson    vs.    Kanawha    Coal 
28  S.  E.  Rep.  787,  which  is  in  effect  Co.,  12  W.  Va.  526;   State  vs.  Mo- 
overruled  by  Miller  vs.  Zeigler.  ran,  43  N.  J.  L.  49. 

*i  Goodman  vs.  Henry,  supra.  *''  Farmers'  Bank  vs.  Gettinger,  4 

*2  Goodman  vs.  Henry,  supra.  W.  Va.  305 ;  Boisseau  vs.  Kahn,  62 

tiAnte.  see.  764.  Miss.  757. 


872  EQUITY  PEOCEDUEE. 

iriinister  an  oath/*  And  a  mistake  in  the  name  of  the  plaintiff 
occurring  in  the  affidavit,  not  being  a  jurisdictional  matter, 
may  be  corrected  by  amendment.*" 

§768.    Before  whom  the  affidavit  for  an  attachment  may  be  made. 

The  affidavit  for  an  attachment  in  the  Virginias  may  be 
made  before  any  officer  in  or  out  of  the  State  authorized  to 
administer  an  oath/"  but  when  made  in  another  State  or  coun- 
try, there  must  be  annexed  to  it  a  certificate  of  the  Clerk  or 
other  officer  of  a  court  of  record  of  such  State  or  country,  under 
an  official  seal,  verifying  the  genuineness  of  the  signature  of  the 
officer  before  whom  the  same  has  been  made,  and  his  authority 
to  administer  an  oath.^^  And  the  affidavit  may  be  made  before 
an  officer  of  a  county  other  than  that  in  which  it  is  to  be  used.°' 

§769.    By  whom  the  affidavit  may  be  made. 

The  Statute  of  West  Virginia  provides  that  the  affidavit  for 
•an  attachment  m^ay  be  made  by  the  plaintiff  or  some  credible 
,person,°^  and  that  of  Virginia,  by  the  plaintiff,  his  agent  or 
attorney.'*''  Though  the  law  says  that  the  affidavit  may  be 
'made  by  some  credible  person,  or  the  agent  or  attorney  of  the 
iparty,  it  need  not  appear  in  the  affidavit  that  the  affiant  is  a 
■credible  person,  or  the  agent  or  attorney  of  the  party.°°  The 
practical  operation  and  reasonable  construction  of  these  statutes 
in  effect  authorize  any  one  to  make  the  affidavit,  who  is 
cognizant  of  the  matters  that  the  affidavit  must  set  forth.  ^^    And 

48  Bohn  vs.  Zeigler,  44  W.  Va.  402,  made  were  sworn  to.''     1  Bart.  Ch. 

29  S.  E.  Rep.     See  Lawton  vs.  Kiel,  Pr.   {2d  ed.)   626,  citing  Daniell  on 

51   Barb.  30.  Attachments,  sees.   13,  17,  18. 

4!) Ruth  vs.   Green   Bay   &  M.   R.  53  Code  (W.  Va.),  Ch.  106,  see.  1. 

Co.,  37  Wis.  344;  Shaw  vs.  Brown,  54  Code    (Va.),    1887,    sec.    2959, 

42  Miss.  309.  as  amended  in  1891-2,  p.  320,  Pol- 

50  Kesler  vs.  Lapham,  46  W.  Va.  lard  Sup. 

293,  33  S.  E.  Rep.  289;  Code  (Va.),  ss  Ruhl   vs.   Rodgers,   29    W.   Va. 

1887,  sees.  173,  174.  779,    2    S.    E.    Rep.    798;    Benn  vs. 

Gi/dem.  Hatcher,  81  Va.  25,  33-36. 

5=  Kesler  vs.  Lapham,  supra.  56  Ben  vs.  Hatcher,  supra;  Lewis 

"  The  certificate  of  the  officer  be-  vs.  Bragg,  47  W.  Va.  707.  35  S.  B. 

fore  whom  the  affiant  appears  is  con-  Rep.  043 ;   Ruhl  vs.  Rodgers,  29  W. 

elusive  evidence  that  the  statements  Va.  779,  2  S.  E.  Rep.  798. 
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while  a  supplemental  affidavit  should  be  made  by  him  who  made 
the  original,  it  may  be  made  by  any  other  credible  person.^' 

§770.     Certain  omissions  deemed  fatal  to  the  affidavit. 

Any  omission  or  defect  of  substance  relating  to  jurisdictional 
matters  or  statements  prescribed  by  statute,  cannot  be  cured 
by  amendment.^^  Thus,  the  omission  of  the  word  "  justly  " 
in  the  affidavit,  and  the  phrase  "  at  the  least,"  the  use  of  which 
is  prescribed  by  the  statute  in  the  statement  of  the  amount 
which  the  affiant  believes  the  plaintiff  entitled  to  recover,  can- 
not be  supplied  by  amendment.^^  So,  if  the  affidavit  says 
that  the  affiant  believes  that  the  plaintiff  "  should  recover," 
instead  of  "entitled "  to  recover,  it  is  bad  and  ought  to  be 
quashed  on  motion.""  And  if  no  oath  was  administered  to  the 
party  signing  the  affidavit,  it  cannot  be  amended  by  administer- 
ing the  same  to  him  after  the  attachment  has  issued."^  If  the 
affidavit  is  deemed  incurably  defective,  it  is  advisable  to  pre- 
pare a  new  and  sufficient  one,  which  may  be  done,  and  the  lien 
of  the  attachment  thus  preserved  against  all  persons  from  the 
filing  of  the  second  affidavit;  °^  and  this  may  be  done  without 
the  issuance  or  levy  of  another  order  of  attachment."^ 

§771.     When  the  affidavit  for  an  attachment  may  be  made. 

The  affidavit  may  be  made  in  the  Viirjhuas  for  the  procure- 
ment of  an  order  of  attachment  either  before  or  after  the  suit 
has  been  brought."*     As  the  ground  for  an  attachment  should 

/ 

67  Lewis  vs.  Bragg,  supra.  702 ;   Dulin  vs.  MeCaw,   39  W.  Va. 

68  Sloan  vs.  Hudson,  119  Ala.  27,  721,  20  S.  E.  Rep.  681. 

24  So.  Rep.  458 ;  Blair  vs.  Winston,  eo  Sommers  vs.  Allen,  44  W.  ^Va. 

84  Md.  356,  35  Atl.  Rep.  1101;  Ad-  120,  28  S.  E.  Rep.  787. 

dison  vs.  Sujette,  50  S.  C.   192,  27  ei  Carlisle  vs.  Gunn,  68  Miss.  243, 

S.  E.  Rep.  631;  Bohn  vs.  Zigler,  44  8    So.    Rep.    743;    McReynolds    vs. 

W.  Va.  402,  29  S.  E.  Rep.  983.  Neal,  8  Humph.  12. 

59  Crim  vs.  Harmon.,   38   W.   Va.  »"  Chapman  vs.  Railroad   Co.,   26 

596,  18  S.  E.  Rep.  753;  Sommers  vs.  W.  Va.  290. 

Allen,  44  W.  Va.  120,  28  S.  E.  Rep.  es  Chapman  vs.  Railroad  Co.,  sm- 

787;  Reed  vs.  MeCloud,  38  W.  Va.  pro. 

701,    18   S.   E.   Rep.   924;    Neill  vs.  e^  Code    (W.   Va.),   Ch.    106,   sec. 

Rogers,  41  W.  Va.  37,  23  S.  E.  Rep.  1;    Code     (Va.),    1887,    sec.    2959; 
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exist  when  it  is  sued  out,  the  time  between  the  making  of  the 
affidavit  and  the  issuance  of  the  attachment  should  not  be 
unreasonable."'  The  two  acts  need  not  be  simultaneous,  but 
the  attachment  should  issue  within  a  reasonable  time,  after 
the  making  of  the  affidavit ;  and  what  is  sn  reasonable  time  is  to 
be  determined  by  the  situation  of  the  parties/" 

§772.     The  endorsement  to  be  made  upon  the  summons. 

In  Virginia,  upon  making  the  affidavit,  the  plaintiff  may 
require  the  Clerk  to  endorse  on  a  summons  an  order  to  the 
officer  to  whom  it  is  directed  to  attach  the  specific  property  (if 
any  be  mentioned  in  the  affidavit),  and  the  debts  owing  by 
other  defendants  (if  any)  to  the  defendant  against  whom  the 
claim  is,  and  also  any  other  estate  of  that  defendant,  whether 
in  his  own  hands  or  in  the  hands  of  other  defendants."^  The 
evident  purpose  of  this  endorsement,  as  the  attachment  law  in 
Virginia  now  is,  must  be  to  have  the  officer  attach  the  specific 
property  mentioned  in  the  affidavit,  and  probably  to  reach  debts 
owing  by  some  one  or  more  of  the  co-defendants  to  the  de- 
fendants against  whom  the  claim  is  asserted,  or  specific  prop- 
erty belonging  to  the  latter,  whether  in  his  own  hands  or  in 
the  hands  of  his  co-defendants."" 

Pollard's    Sup.    Code   Va.,    p.    320;  the  single  exception  as  to  damages 

Hall  vs.  Hall,  12  W.  Va.  1 ;  O'Brien  for   a   wrong.     The   practical    effect 

vs.  Stephens,  11  Gratt.  610;  Cirode  of  the  endorsement  is  to  give  notice 

vs.   Buchanan,   22   Gratt.   205,   216.  to  the  co-defendant  not  to  part  with 

An  attachment  may  be  issued  at  any  the  property  in  his  hands  or  pay  the 

time  after  suit  has  been  commenced,  debt  to  the  real  defendant,  as  plain- 

if  it  be  done  while  the  cause  is  still  tiff's    claim,    aided    by    attachment, 

pending.     Pulliam     vs.      Aler,      15  constitutes    a    lien    upon    it.     See 

Gratt.  54;  Steele  vs.  Harkness,  9  W.  Moore  vs.  Holt,  10  Gratt.  284. 
Va.  20 ;   Chapman  vs.  Maitland,  22  An  attachment  is  not  defective  be- 

W.  Va.  343.  cause  it  does  not  designate  any  per- 

65  Kesler  vs.  Lapham,  46  W.  Va.  son  in  whose  possession  property  or 

293,  33  S.  E.  Rep.  289.  effects  of  an  absent  debtor  may  be 

«e  Idem.  found.     Pulliam  vs.  Aler,  15  Gratt. 

67  Code  (Va.),  1887,  see.  2964.  54. 

68  The  present  attachment  law  of  Outside  of  the  attachment  of  spe- 
Virginia,  as  we  have  seen,  ante,  cific  property  mentioned  in  the  affi- 
sec.  762,  makes  the  jurisdiction  in  davit,  the  practical  purpose  of  the 
equity  as  broad  as  it  is  at  law,  with  residue  of  the  particular  clause  of 
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§773.     The  process  in  or  order  of  attachment. 

The  attachment  in  West  Virginia  is  in  the  form  of  an  order 
directed  to  a  Sheriff  or  Constable  of  any  county  in  the  State, 
requiring  the  Sheriff  of  the  county  or  any  Constable  therein  in 
the  name  of  the  State,  to  attach  sufficient  of  the  estate  of  the 
defendant  to  pay  the  debt  of  the  plaintiff  specified  in  the 
afiidavit,  and  the  costs  of  the  suit ;  *'  and  if  bond  has  been 
given  as  prescribed  by  law,  the  officer  is  also  required  to  take 
the  attached  property  into  his  possession.'"  In  Virginia  the 
process  in  an  attachment  in  chancery  consists  of  an  endorsement 
by  the  Clerk  on  the  ordinary  summons,  of  an  order  to  the  officer 
to  whom  it  is  directed,  to  attach  the  specific  property  (if  any 
is  mentioned  in  the  affidavit),  and  the  debts  due  or  to  become 
due,  by  other  defendants  (if  any)  to  the  defendant  against 
whom  the  claim  is,  and  also  any  other  estate  of  that  defendant, 
whether  in  his  own  hands  or  in  the  hands  of  other  defendants.'*^ 
In  West  Virginia,  it  may  be  returnable  to  the  next  term  of  the 
court,  or  to  some  specified  rule  day,'^  and  in  Virginia  when 
issued  in  a  pending  suit,  to  a  term  of  the  court  in  which  the 
same  is  pending,  or  to  some  rule  day  thereof.'^  •  Several  attach- 
ments may  issue  in  the  same  suit  upon  the  same  affidavit,  and 
be  delivered  to  different  officers  at  the  same  time,  or  there  may 
be  in  the  same  suit  more  than  one  affidavit  and  attachment, 
based  on  different  grounds,  the  lien  of  the  subsequent  attach^ 
ment  not  relating  back,  however,  to  the  first ;  '*  but  the  order 

this    section   given    in   the   text    is  Under    the    law    before    it    was 

not   clearly   discernible,    as   the   eo-  amended  as  it  appears  in  the  Code 

defendants  can  certainly  be  held  as  (Va.),   1887,  sec.  2965^  the  attaoh- 

garnishees.  ment  had  to  be  made  returnable  to 

There  is  no  such  statute  in  West  a  term  of  court,  and  if  not  it  was 

Virginia  as  the  one  given  above.  void.     Grinberg  vs.   Lingerman,   90 

69  Code    (W.  Va.),  Ch.   106,  sees.  Va.  500,  18  S.  E.  Rep.  899. 

1^  2.  74  Code  (W.  Va.),  Ch.  106,  see.  2; 

70  Idem,  sec.  2.  Ballard  vs.  Great  Western  Min.  and 
11  1  Bart.  Ch.  Pr.   (2d  ed.)   630.  M.  Co.,  39  W.  Va.  394,  19  S.  E.  Rep. 
71!  Code  (W.  Va.),  Ch.  106,  sec.  1.  510;  Code  (Va.),  1887,  sec.  2966. 
73  Code  (Va.),  1887,  sec.  2965,  as  More  than  one  attachment  may  be 

amended  in   1895-6.     Pollard's  Sup.       issued  upon  the  same  affidavit  and 
to  Code  Va.,  at  p.  321.  bond,   and,   if   the   second   order  of 
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of  attachment  must  conform  to  tiie  amount  of  the  plaintiff's 
claim  mentioned  in  the  aifidavit,  else  the  attachment  will  be 
quashed,  as  this  is  a  matter  that  cannot  be  relieved  against  by 
amendment.'^  But  an  order  of  attachment  not  signed  by  the 
Clerk  may  be  amended  in  that  respect/' 

§774.     The  attachment  bond. 

Bond  is  only  required  when  the  officer  is  to  take  possession 
of  the  property  attached/''  and  until  a  proper  bond  has  been 
given  the  order  of  attachment  should  not  require  him  to  take 
into  his  possession  the  property  upon  which  the  attachment  is 
levied.''®  It  is  very  important  to  observe  and  strictly  adhere 
to  the  provisions  of  the  law  with  reference  to  the  bond  to  be 
given  by  the  plaintiff/"  as  the  bond  provided  for  must  be 
executed  with  good  security,  approved  by  the  Clerk,  in  a  penalty 
at  least  double  the  amount  of  the  claim  sworn  to,  with  condition 
to  pay  all  costs  and  damages  which  may  be  awarded  against 
him  ^°  or  sustained  by  any  person  by  reason  of  suing  out  the 
attachment,*^  *and  to  pay  any  claim  out  of  any  property  seized 

attachment  is  regular  in  all  respects  's  Cosner  vs.  Smith,  supra. 

and   properly  levied,   it  will  create  79  Cosner  vs.  Smith,  supra. 

a  valid  and  binding  lien  upon  the  so  in  Virginia  on  an  attachment 

property  levied   upon  under  it,  al-  bond  conditioned  that  the  obligors 

though  the  first  attachment  may  be  pay    all    the    costs    and    damages 

quashed    for    irregularity.     Ballard  "  awarded "  against  the  plaintiff  in 

vs.   Great  Western  M.  and  M.  Co.,  the  attachment,  the  attachment  de- 

supra.  fendant  cannot  sue  the  sureties  until 

See  Miller  vs.  White,  46  W.  Va.  judgment  has  been  recovered  against 

67,  33  S.  E.  Rep.  332.  the  principal.  Oflfterdinger  vs.  Ford, 

75  Ballard  vs.   Great   Western   M.  92  Va.  649,  24  S.  E.  Rep.  246. 

and  M.  Co.,  supra.  si  That     part    of    the     condition 

78  Miller  vs.   Zeigler,   44   W.   Va.  which  conies  after  the  star  (*)  does 

484,  29  S.  E.  Rep.  981.  not   appear  in  the  statute  of  Vir- 

An     order     of     attachment,     not  ginia. 

signed  when  issued,  but  later,  and  The  provision   of  the   statute   as 

before  a  mo.tion  to  quash  it,  signed  the   law   formerly  was,   to   pay   all 

by  the  Clerk,  is  good  against  such  damages  "  sustained  by  any  person 

motion  to  quash,  as  the  court  ought  by    reason    of    the   suing   out    said 

to  allow  such  amendment.     Idem.  order  of  attachment,"  does  not  inure 

77Keneflck   vs.   Caulfield,  88  Va.  to   the   benefit   of  the   Sheriff,   who 

122,  13  S.  E.  Rep.  348;  Cosner  vs.  levied     the     attachment     and     took 

Smith,  36  W.  Va.  788.  into  his  possession,   and  took   cara 
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or  sold  uiider  or  by  virtue' of  said  attachment  all  damages  which 
he  may  recover  in  consequence  of  such  seizure  or  sale,*^^  and 
also  to  warrant  and  defend  to  any  purchaser  of  the  property 
such  estate  or  interest  therein  as  is  sold.^'  The  law  provides  that 
the  bond  may  be  given  by  the  party  himself  or  any  other 
person.**  It  is  provided  by  statute  in  West  Virginia  that  "  the 
defendant  may  except  to  the  said  bond,  or  to  the  sufficiency 
of  the  security  therein,  and  if  the  exceptions  be  sustained  by  the 
court,  the  attached  property  shall  be  returned  to  the  defendant 
unless  the  plaintiff  gives  a  proper  bond,  with  sufficient  security, 
to  be  approved  by  the  court  within  such  time  as  the  said  court 
shall  direct." "" 


of,  the  attached  property.  Mitchell 
vs.  Chancellor,  14  W.  Va.  22.  The 
law  is  now  otherwise  in  West  Vir- 
ginia. 

"  When  the  attachment  is  issued 
against  the  effects  of  the  defendant 
generally,  and  is  levied  upon  the 
property  of  a  third  person,  such 
third  person  has  no  remedy  upon 
the  attachment  bond.  Davis  vs.  The 
Commonwealth,  13  Gratt.  139. 

82  A  claimant  of  property  seized 
and  sold  under  an  attachment  inay 
recover  damages  in  an  action  upon 
the  attachment  bond  without  hav- 
ing in  the  first  instance  recovered 
damages  in  an  independent  suit 
against  the  plaintiff  in  the  attach- 
ment. Totten  vs.  Henry,  46  W.  Va. 
232,  33  S.  E.  Eep.  119,  Dickinson 
vs.  MeCraw^  4  Rand.  158. 

83  Code  (W.  Va.),  Ch.  106,  see.  6; 
Cosner  vs.  Smith,  supra;  Code 
(Va.),  1887,  sec.  2968. 

Si  Idem;  Jones  vs.  Anderson,  7 
Leigh  at  p.  314;  Code  (W.  Va.), 
Ch.  106,  sec.  29;  Code  (Va.),  1887, 
sec.  2990. 

"  Where  an  attachment  bond  pur- 
ports to  be  signed  by  the  plaintiff 
in  the  suit,  by  an  attorney  in  fact, 
the  court  will  not  sustain  a  motion 


to  quash  the  bond  for  this  supposed 
defect.  If  the  attorney  in  fact  had 
no  authority  to  sign  the  plaintiff's 
name;  this  can  only  be  taken  advan- 
tage of  by  plea  in  abatement,  if  it 
can  be  taken  advantage  of  at  all." 
Tingle  vs.  Brison,  14  W.  Va.  295. 

85  Code   (W.  Va.),  Ch.  106,  sec.  6. 

In  Virginia,  when  the  bond  is 
given,  the  fact  shall  be  endorsed  on 
the  attachment,  or  certified  by  the 
Clerk  or  Justice  to  the  officer,  who 
shall  return  the  said  certificate  with 
the  attachment ;  and  the  bond,  when 
taken  by  a  Justice,  shall  be  returned 
by  him  to,  and  filed  in,  the  Clerk' s 
office  of  the  court  to  which  the  at- 
tachment is  returnable.  Code  ( Va. ) , 
1887,  see.  2968. 

In  West  Virginia  it  is  provided 
by  statute  that  if  the  plaintiff  has 
sued  out  the  attachment  without 
giving  bond,  and  afterwards  gives 
the  same,  "  it  shall  be  the  duty  of 
such  Clerk,  whether  the  attachment 
has  been  levied  or  not,  to  certify  the 
fact  that  such  bond  has  been  given 
to  the  officer  who  levied  the  same, 
or  in  whose  hands  it  was  to  be 
levied,  or  if  he  be  absent  or  out  of 
office,  to  issue  a  new  order  of  at- 
tachment and  to  place  the  same  in 
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§775.     The  levy  of  the  attachment  and  the  return  thereof. 

The  levy  of  the  attachment  is  of  prime  importance,  as  it  is 
this  which  creates  the  lien,"^  and  is  essential  to  the  jurisdiction 
of  a  court  of  equity  when  this  depends  upon  an  attachment.*'^ 
The  lien  arising  by  virtue  of  the  levy  can  only  attach  upon  a 
strict  compliance  with  the  requirements  of  the  statute/'  and 
this  should  appear  affirmatively  from  the  officer's  return.*® 

To  make  a  valid  levy  of  an  attachment  upon  chattels,  the 
officer  need  not  physically  seize  or  even  touch  them,  but  must 
have  them  in  his  view  and  power,  and  do  some  act  indicative  of 
an  attempt  to  levy  and  of  the  act  of  levying,  and,  if  the  chattels 
are  of  a  nature  to  admit  of  it,  and  the  required  bond  has  been 
given,  he  must  take  them  into  his  custody  and  control.""     In 


the  hands  of  some  other  proper  offi- 
cer; and  it  shall  be  the  duty  of 
any  such  officer  to  take  the  attached 
property  into  his  possession  and  , 
make  return  of  such  order  in  like 
manner  as  if  said  bond  had  been 
given  before  the  issuing  of  the  origi- 
nal attachment."  Code  (W.  Va.), 
Ch.   106,  sec.  6. 

86  Williamson  vs.  Bowie,  6  Munf . 
176;  Poling  vs.  Flanagan,  41  W.  Va. 
191,  23  S.  E.  Rep.  685;  Bowlby  vs. 
De  Witt,  47  W.  Va.  323,  34  S.  E. 
Rep.  919. 

An  attachment  is  a  lien  on  per- 
sonal estate  from  levy,  though  no 
bond  be  given  to  authorize  the  officer 
to  take  possession,  and  one  purchas- 
ing of  the  debtor  with  notice  of  the 
levy  takes  subject  to  it.  Bowlby  vs. 
De  Witt,  supra. 

87  Robertson  vs.  Hoge,  83  Va.  124, 
1  S.  E.  Rep.  667;  Culbertson  vs. 
Stevens,  82  Va.  406. 

88  Robertson  vs.  Hoge,  supra. 
8'>  Robertson  vs.  Hoge,  supra. 

90  Code  (W.  Va.),  Ch.  106,  sec.  6; 
Poling  vs.  Flanagan,  41  W.  Va. 
191,  23  S.  E.  Rep.  685,  citing  Hutch- 
inson's   W.    Va.    Treatise,    795;    4 


Minor  Inst.  920;  2  Tuck.  Bl.  Com. 
367;  Bullitt  vs.  Winstons,  1  Munf. 
270;  Dorrier  vs.  Masters,  83  Va. 
459,  2  S.  E.  Rep.  927. 

In  the  course  of  the  opinion  in 
Poling  vs.  Flanagan,  supra,  Bran- 
non,  J.,  says :  "  The  officer  in  at- 
taching personalty,  must  actually 
reduce  it  to  possession,  so  far  as, 
under  the  circumstances,  can  be 
done,  though  in  doing  so  it  is  not 
necessary  that  any  notoriety  should 
be  given  to  the  act  to  make  it  ef- 
fectual. What  is  an  actual  posses- 
sion, sufficient  to  constitute  an  at- 
tachment, must  depend  on  the  na- 
ture and  position  of  the  property. 
In  general,  it  may  be  said  that  it 
should  be  such  a  custody  as  will 
enable  the  officer  to  retain  and  as- 
sert his  power  and  control  over  the 
property,  so  that  it  cannot  be  prop- 
erly withdrawn,  or  taken  by  an- 
other, without  his  knowing  it.  Drake 
Attach.,  sec  256.-  Freeman  on  Ex- 
ecutions (sec.  260)  says:  'In  all 
cases  there  must  be  something  more 
than  "  pen  and  ink  le^-r.  It  is  not 
sufficient  that  the  officer  merely 
makes  an  inventory  of  the  property. 
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Virginia,  the  attachment  is  sufficiently  levied,  if  sued  out 
against  specified  property,  by  serving  the  attachmeut  on  the 
defendant,  or  other  person  having  possession  o'i  such  property ; 
in  every  other  case,  by  serving  the  attachment  upon  the  defend- 


and  indorses  the  levy  upon  the  writ. 
He  must  go  where  the  property  is. 
He  must  have  it  within  view.  It 
must  be  where  he  can  exercise  con- 
trol over  it.  He  must  exercise,  or 
.assume  to  exercisCj  dominion,  by 
virtue  of  his  writ.  He  must  do 
some  act  by  reason  of  which  he 
could  be  successfully  prosecuted  as 
a  trespasser,  if  it  were  not  for  the 
protection  of  the  writ.  But,  in  or- 
der to  make  him  responsible  as  a 
trespasser,  it  is  not  essential  he 
should  remove  or  touch  the  proper- 
ty. It  is  enough  that  having  the 
property  within  view,  and  where  he 
can  control  it,  he  does  profess  to 
levy  and  assume  control  of  the  prop- 
erty by  virtue  of  the  execution,  and 
with  the  avowed  purpose  of  holding 
the  property  to  answer  the  exigen- 
cies of  the  writ  for  one  who,  to  that 
extent,  assumes  dominion  over  prop- 
erty, is  a  trespasser,  unless  justified 
by  a  valid  writ.  The  levy  ought  to 
be  notorious,  not  made  in  a  manner 
to  indicate  an  intention  to  keep  it 
secret.  In  general,  a  secret  levy 
must  be  held  invalid  against  third 
persons.  Generally,  there  must  be  a 
taking  of  the  property  into  posses- 
sion of  the  ofiSeer,  and  a  divesting  of 
the  possession  of  the  owner.'  The 
same  tests  govern  a  levy  of  an  at- 
tachment and  a  fieri  facias.  Tried 
by  these  tests,  it  is  apparent  there 
was  no  levy.  Not  nearly  so  much 
was  done  by  the  Constable  to  effect 
a  levy  as  in  Wardsworth  vs.  Miller, 
4  Gratt.  99,  and  it  was  held  no  levy. 
This  levy  is  purely  one  of  pen  and 
ink,  made  four  miles  away  from 
the  property,  when  it  was  neither  in 


the  view  nor  power  of  the  Consta- 
ble. He  knew  not  where  it  was  or 
who  had  it,  save  from  hearsay,  nor 
whether  dead  or  alive;  and  it  could 
have  been  taken  by  any  one  without 
his  knowledge,  and  he  did  nothing 
like  a,  reduction  of  it  to  his  posses- 
sion. He  did  not  see  or  touch  it 
for  days  afterwards,  but  it  re- 
mained in  Junkins'  possession;  and 
the  property  was  of  a  nature  and 
kind  readily  reducible,  to  actual  pos- 
session." 

In  Dorrier  vs.  Masters,  supra,  a 
number  of  hoop-poles  were  piled  up 
in  several  parcels,  with  no  one  to 
guard  them.  The  Sheriff,  seeking 
to  levy  under  an  attachment,  ap- 
proached to  a  point  distant  three  or 
four  hundred  yards,  from  which  he 
could  see  and  could  have  taken  the 
property  into  his  possession.  He 
gave  no  notice  to  any  one  of  the 
levy,  made  no  public  proclamation 
thereof,  as  he  saw  no  one  to  whom 
to  make  same,  and  did  not  take  the 
hoop-poles  into  actual  custody,  be- 
cause no  bond  had  been  given.  He 
made  return  on  the  writ.  Held,  un- 
der the  attachment  statutes  of  Vir- 
ginia (sec.  7,  Ch.  148,  Code  1873), 
taking  into  consideration  the  bulk 
and  character  of  the  property,  a 
valid  levy,  as  against  a  subsequent 
attachment  levy  in  which  the  same 
property  was  again  taken  into  act- 
ual custody. 

In  this  same  ease,  Richardson,  J., 
says :  "  And,  hence,  in  providing, 
as  it  did,  in  the  first  part  of  said 
seventh  section,  that  the  attachment 
may  be  levied  on  any  estate  of  the 
defendant,   the  Legislature   necessa- 
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ant  or  other  person  in  possession  of  the  property."^  In  West 
Virginia  it  is  expressly  provided  by  statute  that  if  the  attach- 
ment be  levied  upon  real  estate,  it  shall  be  sufficiently  served 
by  an  endorsement  thereon,  or  upon  a  paper  annexed  thereto, 
stating  as  near  as  may  be,  the  quantity,  or  the  supposed  quan- 
tity, and  the  location  thereof.*^  And  in  Virginia  the  levy  as  to 
real  estate  is  made,  by  such  estate  being  mentioned  and  de- 
scribed in  an  endorsement  on  the  attachment,  made  by  the 
officer  to  whom  it  is  delivered  for  service,  to  the  following 
effect :  "  Levied  on  the  following  real  estate  of  the  defendant 
A.  B.  (or  A.  B.  and  C.  D.),  to  wit:  (Here  describe  the  real 
state),^'  this  the.  . .  .day  of ,   E.    E.,   Sheriff 


rily  intended  that  an  attachment 
as  to  the  visible,  tangible  eflfeets  of 
the  defendant,  in  his  actual  or  con- 
structive possession,  may  be  levied 
as  an  execution  of  fieri  facias  is 
levied.  This  is  not  in  terms  ex- 
pressed in  said  section;  but,  when 
we  look  to  the  obvious  legislative 
policy  in  giving  the  remedy  by  at- 
tachment, it  is  found  to  exist  by  nec- 
essary implication,  as  clear  and 
strong  as  if  it  were  so  expressed 
in  terms." 

91  Code   (Va.),  1887,  see.  2967. 

82  Code  (W.  Va.),  Ch.  106,  see.  5. 

93  In  Robertson  vs.  Hoge,  supra, 
Lacy,  J.,  in  speaking  of  the  manner 
in  which  an  attachment  should  be 
levied  in  Virginia  upon  real  estate, 
says :  "  The  requisites  of  an  attach- 
ment of  real  estate  are  determined 
by  statute.  It  is  not  necessary  un- 
der our  statute,  for  the  officer  to 
go  upon  the  land,  nor  in  its  vicinity, 
or  to  see  it,  or  to  do  any  other  act 
than  make  return  upon  the  writ 
that  he  has  attached  it.  In  such 
an  attachment  no  such  precision  is 
req\iired  as  in  an  attachment  of  per- 
sonalty when  the  property  is  di- 
vested. Any  words  which  clearly 
indicate  that  the  property  has  been 


attached  would  be  held  sufficient, 
the  question  being  one  of  lien  only, 
which  is  dependent  upon  the  future 
decree  of  the  court,  and  the  return 
of  the  officer  that  he  had  attached 
the  defendant's  interest  in  certain 
land  might  be  sufficient,  such  inter- 
est being  subsequently  defined;  and 
it  has  been  held  that  it  is  not  neces- 
sary that  the  return  should  state 
that  the  property  is  the  property 
of  the  defendant.  But  by  our  stat-  - 
ute  the  Sheriff  is  required  to  at- 
tach the  real  estate  of  the  defend- 
ant, and  it  would  seem  to  be 
necessary  that  he  should  make  re- 
turn accordingly  that  he  attached 
the  same  as  the  property  of  the  de- 
fendant." 

"  The  levy  must  contain  such  gen-, 
eral  description  of  the  land,  and 
with  such  substantial  accuracy  as 
will  connect  it  with  the  sale  when 
made,  so  that  purchasers  may  know 
the  land  or  interest  therein  to  be 
sold,  and  be  able  to  form  some  esti- 
mate of  its  value;  and  further,  the 
levy  should  describe  the  land  with 
such  precision  that  it  may  be  easily 
identified,  when  conveyed,  by  look- 
ing alone  to  the  levy,  without  the 
aid   of   extrinsic   evidence.     Robert- 
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(or  other  officer)."  and  by  service  of  the  attachment  on  the 
person,  if  any,  in  possession  of  such  estate."^  When  the  officer 
has  received  the  process  of  attachment  he  should  levy  it  with 
all  reasonable  diligence  and  dispatch.*"*  The  statute  provides 
that  the  officer  serving  the  attachment  shall  make  return  of  the 
time  and  manner  of  service  on  each  person  designated  as  being 
indebted  to,  or  having  in  his  possession,  the  property  of  any 
such  defendant ;  and  shall  also  return  a  list  and  description  of 
the  property  taken  (if  any),  under  such  attachment,  and  like- 
wise the  date  of  the  service,  or  execution  thereof,  on  each  person 
and  parcel  of  property."" 

§776.     On  what  estate  an  attachment  may  be  levied. 

The  attachment  may  be  levied  upon  any  estate,  real  or  per- 
sonal, of  the  defendant  named  in  the  attachment,  or  so  much 
t^iereof  as  may  be  sufficient  to  pay  the  amount  for  which  it 
issues,'^  except  that  in  Virginia,  when  sued  out  specially  against 
specified  property  it  can  only  be  levied  on  such  specific  prop- 
erty,''* and  in  West  Virginia  on  personal  estate  only,  when  the 

son  vs.  Hoge,  83  Va.  124,  1  S.  B.  opcode  (W.  Va.),  Ch.  106,  sec. 
Eep.  667;  Brown  vs.  Dickson,  2  5;  Code  (Va.),  1887,  sec.  2967. 
Humph.  395;  Waters  vs.  Duvall,  11  The  statute  of  Virginia  declares 
Gill  and  J.  37."  Raub  vs.  Otterback,  that  the  attachment  may  be  levied 
92  Va.  517,  23  8.  E.  Rep.  883,  in  upon  any  estate  of  the  defendant, 
opinion  of  court  at  p.  884.  whether  the  same  be  in  the  county 
91  Code  (Va.),  1887,  see.  2967.  or  corporation  in  which  the  attach- 
es Wheaton  vs.  Neville,  19  Cal.  ment  issued,  or  in  any  other,  either 
41 ;  Kennedy  vs.  Brent^  6  Cranch  by  the  ofBcer  of  the  county  or  cor- 
{U.  S.)  187;  Tucker  vs.  Bradley,  15  poration  wherein  the  attachment  is- 
Conn.  50.  sued,  or  by  the  officer  of  the  county 
^  98  Code  (W.  Va.),  Ch.  106,  see.  7;  or  corporation  where  the  estate  is. 
Code  (Va.),  1887,  see.  2969.  Code    (Va.),  1887,  see.  2967. 

It  need  not  be  shown  by  a  Sher-  The  attachment  in  West  Virginia 

iff's  return  of  a  writ  of  attachment  may  be  levied   upon  property  any- 

that    service    was    obtained    in    his  where   in   the   State,   Pendleton   vs. 

bailiwick,  where  he  has  no  author-  Smith,  1  W.  Va.  16 ;  but  if  outside 

ity  to  execute  it  outside  of  his  baili-  of  the   county  in  which  it  was  is- 

wick,  as  the  presumption  is  that  he  sued,  it  should  be  directed  to  and 

executed  it  legally.     Guarantee  Co.  levied  by  the  proper  officer  in  the 

vs.  First  Nat.  Bank,  95  Va.  480,  28  county  in  which  the  levy  is  sougiit 

S.  E.  Rep.  909,  910.  to  be  made. 

98  Code    (Va.),   1887,  sec.  2967. 
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attachment  issues  against  a  tenant  removing  his  effects  from 
leased  premises.**  Under  the  laws  of  the  Virginias  the  attach- 
ment may  be  levied  upon  the  lands  of  a  deceased  debtor  descend- 
ed to  his  heirs  who  are  non-residents ;  ^'"'  the  undivided  interest 
in  land  of  a  tenant  in  common ;  ^"^  debts  due  to  a  non-resident 
debtor  upon  an  open  account  in  the  hands  of  a  resident  garni- 
shee ;  ^"^  steamboats  navigating  the  waters  of  the  State ;  ^"^  the 
shares  of  a  stockholder  in  a  corporation/"*  and  in  Virginia  a 
debt  due  from  a  municipal  corporation  to  one  of  its  creditors/"* 


ooCode   {W.  Va.),  Ch.  106,  see.  5. 
100  Carrington  vs.  Didier,  8  Gratt. 
260. 

lOJ  Curry  vs.  Hale,  15  W.  Va.  867. 

102  Porter  vs.  Young,  85  Va.  49,  6 
S.  E.  Rep.  803. 

103  Commonwealth  vs.  Fry,  4  W. 
Va.  721. 

Where  a  bill  of  sale  is  executed 
from  one  party  to  another,  for  a 
steamboat  navigating  the  Ohio  river, 
and  delivery  accompanies  the  act, 
thereby  rendering  the  sale  complete, 
there  is  no  such  right  of  ownership 
or  title  in  the  vendor  as  would  au- 
thorize a,  creditor  of  the  vendor  to 
attach  the  boat  under  Va.  Code, 
1860,  Ch.  151,  sec.  5,  for  money  due 
on  account  of  materials  furnished 
in  building  and  equipping  said  boat. 
Hobbs  vs.  Interchange,  1  W.  Va.  57. 

104  Shenandoah  Val.  E.  Co.  vs. 
Griffiths,  76  Va.  913;  C.  &  0.  R.  Co. 
vs.  Paine,  29  Gratt.  502. 

105  Portsmouth  Gas  Co.  vs.  Sand- 
ford,  97  Va.  124,  33  S.  E.  Rep.  516, 
5  Va.  Law  Reg.  172. 

Mr.  M.  P.  Burk,  in  a  note  to  this 
case  in  5  Va.  Law  Reg.  at  p.  176, 
says :  "  The  liability  of  municipal 
corporations  to  be  garnished  or  at- 
tached for  a  debt  due  a  third  per- 
son is  fully  discussed  in  monograph- 
ic notes  to  Divine  vs.  Harvie,  18 
Am.  Dec.  204,  and  Leake  vs.  Lacey, 
51  Am.  St.  Rep.  114,  and  it  is  there 


shown  that  the  overwhelming 
weight  of  authority  is  against  such 
liability.  The  reason  assigned  is, 
that  it  is  against  public  policy  to 
permit  the  money  of  the  people  and 
the  time  of  officials  to  be  expended 
in  defending  suits  in  which  the  mu- 
nicipality has  no  interest.  This 
view  has  been  taken  in  States  whose 
attachment  laws  are  almost  iden- 
tical with  ours.  See  cases  cited  in 
51  Am.  St.  Rep.  on  p.  117. 

"  Notwithstanding  these  facts, 
however,  the  decision  in  the  princi- 
pal case  commends  itself  to  our 
judgment  as  plainly  right.  Not  be- 
cause the  current  of  decisions  is 
wrong,  but  because  the  public  policy 
of  this  State  is  different  from  that 
of  the  States  holding  a  different 
view.  The  statute  cited  in  the  opin- 
ion in  the  principal  case  allowing 
the  wages  and  salaries  of  officials, 
clerks,  and  employes  of  municipal 
corporations  to  be  garnished,  plain- 
ly indicates  that  the  Legislature 
regarded  the  payment  of  the  debts 
of  such  clerks,  officials,  and  em- 
ployes more  worthy  of  consideration 
than  the  slight  pecuniary  loss  and 
inconvenience  to  municipal  corpo- 
rations in  consequence  of  being  gar- 
nished or  attached.  It  plainly  in- 
dicates the  public  policy  of  the 
State,  and  it  can  hardly  be  doubted 
thac  the  Legislature  has  the  right, 
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But  a  mere  possibility,  such  as  the  right  to  a  fee  in  real  prop- 
erty in  case  of  surviving  another  person,  is  not  attachable  under 
a  statute  authorizing  the  attachment  of  estate,  or  debts,  as  in 
Virginia  and  West  Virginia.^""  So,  a  chattel  pawned  or  mort- 
gaged is  not  attachable  in  an  action  against  the  pawnor  or 
mortgagor/""  And  property  in  custodia  legis  cannot  be  at- 
tached, as  money,  credits  and  property  held  by  executors,  ad- 
ministrators, guardians,  and  like  quasi  officers  in  their  represen- 
tative and  adm.inistrative  capacity.^"'  Nor  can  funds  in  the 
hands  of  a  State  officer,  as  a  State  Treasurer  for  instance,  be 
made  the  subject  of  levy  by  attachment. ^"° 

§777.     Equity  practice  as  to  attachments. 

The  procedure  in  equity  in  cases  of  attachment,  whether  the 
claim  sued  on  be  legal  or  equitable,  is  the  same  as  in  other 
suits  in  equity,^^"  and  the  relief  afforded  in  such  cases  is 
according  to  the  principles  of  equity ;  ^^^  except  that  in  West 
Virginia  the  issue  upon  which  the  grounds  of  the  .attachment 
are  controverted,  is  determined  differently.^^^ 

§778.     Who  may  defend  an  attachment. 

Any  one  interested  in  the  property  attached  may  make  de- 
fense to  it.^^^  Of  course,  under  this  principle  the  defendant 
himself,  or  any  one  of  several  defendants  whose  property  has 

as  well   as   the  power,  to  establish  lo^  Nelll   vs.    Rogers,   41    W.    Va. 

the  policy  of  the  State  in  such  mat-  37    23  S.  E.  Rep.  702. 

ters.     The    court,    in   the   principal  io8  Brewer  vs.  Hutton,  45  W.  Va. 

ease,  has  simply  followed  the  public  106,  30  S.  E.  Rep.  81. 

policy  of  this   State,  just  as   in  a  io9  Guarantee   Co.  vs.   First  Nat. 

majority  of  the  other  States,  their  Bank,   95   Va.    480,   28   S.   E.   Rep. 

courts  followed  their  public  policy.  909. 

The  policies  being  different,  the  de-  no  Code    (Va.),   1887,   sec.   2964 

eisions   were  of  necessity   different,  O'Brien  vs.  Stephens,  11  Gratt.  610 

and  yet  a  like  motive  controlled  the  Coleman  vs.  Waters,  13  W.  Va.  311 

decision  in  each  case."  Hall  vs.  Hal],  12  W.  Va.  12. 

106  Young  vs.  Young,  89  Va.  675,  m  Idem. 

17  S.  E.  Rep.  470,  23  L.  R.  A.  642  naPosi,  sec.  782. 

and  note,  in  which  many  authorities  tis  Capehart  vs.   Dowery,    10    W. 

are  cited.  Va.   130. 
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been  levied  on,  may  defend  the  attachment/^*  as  well  also  as 
the  assignee  of  the  defendant/^''  and  his  personal  representa- 
tive/^" So,  a  subsequent  attaching  creditor  may  appear  and 
defend  the  first  attachment/^^  Indeed,  it  is  expressly  declared 
by  statute  that  the  defendant  to  an  attachment,  or  any  gar- 
nishee, or  any  party  to  any  forthcoming  or  replevy  bond  given 
under  the  statute,  or  the  officer  vs^ho  may  be  liable  to  the  plain- 
tiff by  reason  of  such  bond  being  adjudged  bad,  may  make  de- 
fense to  such  attachment,  but  the  attachment  shall  not  thereby 
be  discharged  or  the  property  levied  on  released/^^  The  right 
to  defend  the  attachment  on  any  proper  ground  is  not  lost 
by  an  appearance  to  the  suit  and  filing  an  answer  as  to  the 
merits  of  the  case.^^'  So,  a  party  may  defend  the  attachment 
without  making  any  defense  to  the  merits  of  the  case/'"' 

§779.     The  defenses  to  the  attachment. — Motion  to  quash. 

If  the  facts  stated  in  the  afiidavit  are  not  sufiicient  to  author- 
ize the  issuing  of  an  attachment,  or  if  the  afiidavit  be  otherwise 
insufiicient,^^^  or  if  there  be  any  other  material  irregularity  on 
the  face  of  the  proceedings  necessary  to  authorize  the  issuance 
of  an  attachment,  the  court  will  quash  it  on  the  motion  of  a 


114  Windt  vs.  Bannizaj  2  Wash.  charged,  on  their  motion,  without 
147;  Walts  vs.  Nichols,  32  Hun  {N.  giving  security.  Wilson  vs.  Wilson 
Y.)    276;    Edwards  vs.  Hughes,  20  supra. 

Mich.  289.  "^  McCluny  vs.  Jackson,  6  Gratt. 

115  Sims    vs.    Jaeobson,    51    Ala.  96. 

186;   Ringer  Stove  Co.  vs.  Bowers,  us  Code    (W.  Va.),   Ch.   106,  see. 

109  Iowa  175,  80  N.  W.  Rep.  318;  18;  Code   (Va.),  1887,  sec.  2980. 

Palmer  vs.  Hughes,  84  Md,  652,  36  iis>  Dulin  vs.  McCaw,   39   W.  Va. 

Atl.  Rep.  431 ;  Witters  vs.  Chicago  721,  20  S.  E.  Rep.  681. 

Globe  Sav.  Bank,  171  Mass.  425,  50  120  Miller   vs.    Fewsmith    Lumber 

N.  E.  Rep.  932.  Co.,  42  W.  Va.  323,  26  S.  E.  Rep. 

110  Wilson  vs.  Wilson,  1  H.  &  M.  175. 

16.  121  Code    (W.  Va.),   Ch.   106,   sec 

Where  debts  due  to  a  person  de-  19;  Hall  vs.  Brazelton,  46  Ala.  359 

ceased  are  attached  by  his  creditors,  Clowser  vs.  Hall,  80  Va.  865 ;   Sub 

in  chancery,  his  executors  or  admin-  lett  vs.  Wood,  76  Va.  318;  Bear  vs. 

istrators  may  appear,  file  their  an-  Cohen,  65  N.  C.  511;  Anderson  vs. 

swers,  and  have  the  attachment  dis-  Johnson,  32  Gratt.  558. 
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party  to  the  suit,  or  even  upon  its  own  motion/^^  and  without 
any  application  for  such  action  by  the  defendant  or  any  other 
person/^^  and  also  whether  there  has  been  any  appearance  by 
the  defendant/^*  but  the  duty  is  not  imposed  on  the  court 
ex  officio  to  inquire  into  the  regularity  of  service  or  defects  not 
apparent  oil  the  face  of  the  record  or  proceedings/^^  And  any 
material  or  substantial  defect  in  the  writ  itself  will  afford  a 
sufficient  ground  for  quashing  it.^^*  But  upon  a  motion  to 
quash  for  defects  apparent  in  the  proceedings,  the  court  is 
limited  to  the  consideration  of  the  papers   of  record  in  the 


§780.    What  matters  apparent  on  the  record  will  operate  to  quash 
or  abate  the  attachment. 

In  addition  to  what  has  already  been  said  as  to  irregularities 
apparent  on  the  face,  or  in  the  record,  of  the  attachment  pro- 
ceedings which  may  or  may  not  be  sufficient  to  invalidate  the 
attachment,^^*  we  add  here  by  way  of  illustration,  that  the 
attachment  will  be  abated,  where  the  defendants  are  non-resi- 
dents, and  have  not  appeared  to  the  cause,  nor  been  served  with 
process  either  by  summons  or  order  of  publication;  ^^^  where 
the  writ  of  attachment  does  not  specify  the  sum  demanded,  or 
the  name  of  the  plaintiff  or  defendant,  or  to  whom  the  property 
levied  on  belongs ;  ^^''   where  the  attachment  has   been  issued 

122  Bonner  vs.  Brown,  10  La.  Ann.  Co.,  41  W.  Va.  37,  23  S.  E.  Rep. 
334;  Smith  vs.  Hackley,  44  Mo.  App.  at  p.  707,  citing  Mantz  vs.  Hendley, 
614;   Coughlin  vs.  Angell,  68  N.  H.       2  H.  &  M.  308. 

352,   44  Atl.   Rep.   525;    Haight  vs.  12^  1  Bart.  Ch.  Pr.  (2ded.)  656. 

Bugh,  15  N.  J.  L.  183;  Ballard  vs.  125  Idem,  citing  Pulliam  vs.  Aler, 

Great  Western  M.  and  M.  Co.,  39  W.  15  Gratt    54. 
Va.  394,  19  S.  E.  Rep.  510.  i^e  Ballard  vs.  Great  Western  M. 

A  motion  to  quash  an  attachment  and  M.  Co.,  supraj  ante,  sec.  773. 
for  irregularity  apparent  on  the  rec-  127  Tingle  vs.  Brison,   14  W.  Va. 

ord  of  the  proceedings  is  always  ad-  295;  Fernan  vs.  Butcher,  113  Pa.  St. 

dressed  to  the   sound  discretion   of  292,    6    Atl.    Rep.    67;    Cooper    vs. 

the  court.     Holland  vs.  White,   120  Reeves,  13  Ind.  53. 
Pa.  St.  228,  13  Atl.  Rep.  782;  Camp-  i^s  Ante,  sees.  764,  767,  770,  775. 

bell  vs.  Morris,  3  Har.  &  M.   (Md.)  129  Kern  vs.   Wyatt,   89  Va..  885, 

535.  17  S.  E.  Rep.  549. 

123  Neill  vs.  Rogers  Bros.'  Produce  i30  Clay  vs.  Nelson,  5  Rand.  596. 
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without  any  aflfidavit  having  been  made ;  ^^^  where  the  property 
levied  on  is  ascertained  not  to  be  the  property  of  the  defend- 
ant. ^^^  But  the  attachment  will  not  be  quashed  because  the 
affidavit  upon  which  it  is  based  contains  two  grounds,  one 
good  and  the  other  bad.^^'  Nor  does  the  service  of  a  summons 
on  a  non-resident  in  the  county  in  which  such  summons  is 
issued  abate  the  attachment/"^ 

§781.     Defenses  to  the  attachment  for  matter  dehors  the  record. 

In  West  Virginia  if  the  defendant  desires  to  controvert  the 
existence  of  the  grounds  upon  which  the  attachment  has  been 
issued  as  stated  in  the  affidavit,  he  must  do  so  by  filing  a  plea 
in  abatement  denying  the  existence  of  such  grounds.^"^  In 
Virginia  the  defense  to  the  attachment,  resting  upon  grounds 
dehors  the  record,  as,  for  instance,  the  non-existence  of  the 
ground  or  grounds  for  the  attachment,  depending  upon  the 
evidence  in  the  cause,  is  made  upon  a  motion  to  quash  or  to 
abate  the  attachment,  and  not  by  plea,  as  in  West  Virginia.^^' 
The  plea  may  be  filed  and  the  attachment  defended,  although 
the  defendant  may  be  unable  to  make  defense  to  the  merits  of 
the  cause.  ^''^  The  plea  should  be  filed  by  the  defendant  or  his 
attorney,  and  if  the  defendant  be  a  corporation,  it  may  do  so 
by  its  attorney.  ^"^ 


131  Sims  vs.  Tyrer,  96  Va.  5,  26  consequently,   the  mode  of  defense, 
S.  E.  Rep.  508.  prescribed  by  the  statute,  must  be 

132  Kern  vs."  VVyatt,  supra.  strictly  pursued,  and  no  other  plea 

133  Euhl   vs.    Rogers,    29    W.   Va.  in  abatement  to  an  attachment,  than 
779,  2  S.  E.  Rep.  798.  the   one   so   prescribed,    can   be   al- 
ls* Hall  vs.  Packard,   51  W.   Va.  lowed.     Stevens  vs.  Brown,  supra. 

— ,  41  S.  E.  Rep.  142.  iss  Wright  vs.  Rambo,  21   Gratt. 

136  Code    (W.  Va.),   Ch.   106,  see.  158;  Sublett  vs.  Wood,  76  Va.  at  p. 

19;    Miller    vs.    Fewsmith    Lumber  320;  Burruss  vs.  Trant,  88  Va.  981, 

Co.,  42  W.  Va.  323,  26  S.  E.  Rep.  14  S.  E.  Rep.  845. 

175;  Stevens  vs.  Brown,  20  W.  Va.  i37  Miller    vs.    Fewsmith   Lumber 

450.  Co.,  supra. 

The  defenses  to  proceedings  by  at-  i38  Miller   vs.    Fewsmith    Lumber 

tachment,   as   well   as   the   proceed-  Co.,  supra. 
ings  themselves,  are  statutory;  and, 
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§782.    How  issue  on  plea  in  abatement  of  the  attachment  is  tried. 

In  West  Virginia  by  express  provision  of  the  statute,  the 
issue  on  a  plea  in  abatement  controverting  the  existence  of  the 
grounds  of  the  attachment  shall  be  tried  by  a  jury,  iinless 
waived  by  the  parties ;  ^^^  and  this  is  so  in  equity  as  well  as  at 
law.^*"  But  in  Virginia  the  issue  is  determined  by  the  court 
as  in  other  chancery  causes,  and  a  trial  by  jury  is  not  permis- 
sible except  under  circumstances  justifying  an  issue  out  of 
chancery,  under  the  general  rules  of  equity  practice.  ^*^ 

§783.     Burden  of  proof  on  trial  of  issue  controverting  the  grounds 
of  attachment. 

When  the  truth  of  the  grounds  upon  which  the  attachment  is 
sued  out  has  been  put  in  issue  either  by  plea  in  abatement,  or 
by  a  motion  to  abate,  as  stated  in  the  next  preceding  section, 
the  burden  of  proof  is  on  the  plaintiff  in  the  suit,  and  he  must 
prove  to  the  satisfaction  of  the  jury  (in  West  Virginia),  or  to 
the  court  (in  Virginia)  the  existence  and  truth  of  such 
grounds ;  ^*^  by  a  preponderance  of  the  evidence ;  ^^^  and  if  he 
fail  to  do  so  the  attachment  will  be  abated.^**  Thus,  if  the 
ground  of  the  attachment  is  that  the  defendant  is  a  non-resident, 
it  is  incumbent  upon  the  plaintiff,  in  an  issue  raised  as  to  this 
matter,  to  show  that  the  defendant  was  a  non-resident  at  the 
time  the  attachment  issued.  ^*^  Upon  this  principle,  the  plain- 
tiff has  a  right  to  open  and  conclude  the  ease  upon  the  trial 
of  such  issue ;  ^^^  both  as  to  the  evidence  ^"  and  argument  of 
counsel/*^ 

139  Code    (W.  Va.),  Ch.   106,   sec.  i4*Wem. 

19.  1*^  Robertson  vs.  Hoge,  supra. 

140  Hogg's  Eq.  Princ,  sec.  43,  p.  i^s  Ante,  sec.  565 ;  Sublett  va. 
76.                                                                   Wood,  76  Va.  318. 

1*11  Bart.  Ch.  Pr.    (2d  ed.)    659.  t-^t  Idem. 

142  Wright  vs.  Rambo,  21  Gratt.  i*8  4  Cyc.  796,  citing  Johnson  vs. 
158;  Burruss  vs.  Trant,  88  Va.  981,  Stockham,  89  Md.  368,  43  Atl.  Rep. 
14  S.  E.  Rep.  845;  Robertson  vs.  943;  Jordan  vs.  Dewey,  40  Neb. 
Hoge,  83  Va.  124,  1  S.  E.  Rep.  at  p.  639,  59  N.  W.  88 ;  Dolan  vs.  Arm- 
670.  strong,  35  Neb.  339,  53  N.  W.  132; 

143  Waring  vs.  Fletcher,  152  Ind.  Olds  Wagon  Co.  vs.  Benedict,  25 
620,  52  N.  E.  Rep.  203.  Neb.  372,  41  N.  W.  254;  Hilton  vs. 
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§784.     As  to  the  evidence  on  the  trial  of  the  issue  controverting 
the  grounds  of  attachment. 

The  plaintiff  is  entitled  to  the  issuance  of  the  attachment 
upon  his  belief  of  the  existence  of  the  grounds  upon  which  its 
issuance  is  authorized ;  but  the  law  does  not  intend  to  make  the 
rights  of  the  defendant  ultimately  depend  upon  belief.^**  The 
maintenance  of  the  attachment  must  depend  upon  the  existence 
of  the  probable  fact  sworn  to  by  the  affiant,  and  which,  according 
to  the  policy  of  the  law,  justifies  the  remedy  of  attachment.^'"' 
Upon  the  trial  of  the  issue  raised  by  the  plea,  or  motion, 
involving  the  question  of  the  truth  or  falsity  of  the  grounds  of 
the  attachment,  the  testimony  on  the  part  of  the  plaintiff  is 
limited  to  what  is  proper  in  sustaining  the  ground  alleged  in 
the  affidavit,  and  on  the  part  of  the  defendant,  to  what  is 
proper  in  negativing  such  ground,  or  in  overthrow  of  the 
evidence  introduced  by  the  plaintiff.^^^ 

§785.     The  effect  upon  the  suit  of  the  failure  of  the  attachment. 

If  the  court  has  jurisdiction  independently  of  the  attachment, 
the  suit  may  be  conducted  to  a  final  hearing  and  decree  even 
though  the  attachment  be  quashed  or  abated.  ^^^     But  where  a 

Rosa,    9    Neb.    406,   2    N.    W.    862;  of   this   court  upon   the   subject   of 

Gibson  vs.   McLaughlin,    1    Browne  fraudulent    conveyances,     and    this 

(Pa.)    292;    Wright  vs.  Rambo,  21  case  is  ruled  by  the  recent  ease  of 

Gratt.    (Va.)    158.  Wingo  vs.  Purdy,  87  Va.  472,  12  S- 

"s>  Sublett  vs.  Wood,  76  Va.  323.  E.  Rep.  970." 

150  Claflin  vs.  Steenbock,  18  Gratt.  isi  Friedlander     vs.     Pollock,     5 

853;  Sublett  vs.  Wood,  supra.  Coldw.  (Tenn.  )■  490;  Bower  vs.  Ross, 

In   Burruss   vs.   Trant,   supra,  in  55    Miss.    213;    Blackwell    vs.    Fry, 

considering  the  question  of  the  suf-  49  Mo.  App.   638. 

ficiency  of  the  evidence  in  that  case,  On  the  competency  of  specific  evi- 

the  court,  speaking  through  Faunt-  denee  on  the  issue  as  to  the  exist- 

leroy,  J.,  says :     "  It  is  not  enough  ence  of  the  grounds  of  attachment, 

that  the  attaching  creditor  belicTes  see    Ferryman    vs.    Pope,    102    Ga. 

and  alleges  the  fraudulent   intent;  502,  31   S.  E.  Rep.   37;   Tucker  vs. 

he   must  prove   reasonable   and   ra-  Frederick,  28  Mo.  574,  75  Am.  Dee. 

tional   grounds   for   his    allegations  139;   Wright  vs.  Rambo,  21   Gratt. 

and  belief   as  the  basis   of  his   at-  158. 

tachment   proceedings.     This  is  re-  102  4  Cyo.  805. 
quired  by  a  long  line  of  decisions 
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suit  in  equity  is  brought  in  a  case  wherein  the  jurisdiction 
depends  alone  upon  the  attachment  issued  in  the  cause,  and  the 
attachment  fails,  the  suit  should  be  dismissed.  ^^^  Thus,  where 
a  suit  in  equity,  on  a  debt  not  due  when  begun,  rests  for 
jurisdiction  only  on  attachment,  and  that  fails,  the  suit  will 
be  dismissed.^" 

And  it  may  be  well  to  here  observe  that  where  for  any  cause, 
the  plaintiff  is  unable  to  maintain  his  suit,  as  where  the  claim 
sued  on  is  joint  and  against  several  parties,  and  the  proof  shows 
that  the  demand  is  several,  the  attachment  will  abate  with  the 
failure  of  the  plaintiff's  suit.^^'^ 

§786.    When  objections  to  the  validity  of  the  attachment  should 
be  raised. 

Where  the  sole  ground  of  equity  jurisdiction  is  the  attach- 
ment issued  in  the  cause,  and  inasmuch  as  all  the  papers  in  any 
wise  relating  to  the  attachment  are  a  part  of  the  record  in  the 
suit,^^^  it  must  appear  that  all  the  requirements  of  the  law  have 
been  substantially  complied  with,^''^  so  that  an  objection  of  this 

153  Miller  vs.  Zeigler,  44  W.  Va.  davit  would  render  the  suit  one 
484,  29  S.  E.  Rep.  981 ;  Wingo  va.  without  jurisdiction,  but  a  mere  in- 
Purdy,  87  Va.  432,  12  S.  E.  Rep.  sufficient  averment  in  an  affidavit 
970;  Sommers  vs.  Allen,  44  W.  Va.  would  not  make  the  proceeding  void, 
120,  28  S.  E.  Rep.  787 ;  Robertson  as  one  without  jurisdiction.  1  Shinn, 
vs.  Hoge,  83  Va.  124,  1  S.  E.  Rep.  Attachm.,  sees.  152,  411,  note  3; 
667;  Culbertson  vs.  Stevens,  82  Va.  Drake,  Attachm.,   sec.  87a." 

406.  155  Cox  vs.   Henry,    113   Ga.   259, 

154  Miller  vs.  Zeigler,  supra;  Win-  38  S.  E.  Rep.  856 ;  Boyd  vs.  Wolff, 
go  vs.  Purdy,  supra.  88  Md.  341,  41  Atl.  Rep.  897;  Stev- 

As  to  the  principle  stated  in  the  ens   vs.   Brown,    20   W.   Va.   at  pp. 

text,  in  Miller  vs.  White,  46  W.  Va.  457,    458. 

67,  33  S.  E.  Rep.  332,  Brannon,  J.,  ise  Jones  vs.  Anderson,  7  Leigh, 
says:  "I  have  no  idea  that  if  there  at  p.  314;  Miller  vs.  White,  46  W. 
is  no  jurisdiction  for  the  suit  at  its  Va.  67,  33  S.  E.  Rep.  332. 
start,  a  second  attachment  can  im-  "  Wherever  the  validity  of  an  at- 
part  jurisdictioji  .  .  .  Attach-  tachment  is  involved  or  the  juris- 
ment  proceedings  are  not  void  be-  diction  questioned,  the  affidavit  and 
cause  an  affidavit  fails  to  say  that  order  of  attachment  are  parts  of  the 
the  claim  is  '  just.'  Ludlow  vs.  record,  though  not  mentioned  in  dec- 
Ramsey,  11  Wall.  581.  That  is  the  laration  or  bill."  Miller  vs.  White, 
defect  in  the  first  affidavit  in  Car-  supra. 
ney's  case.     A  total  absence  of  affi-  157  Keyser    vs.    Guggenheimer,    91 


890  EQUITY    PEOCEDUEE. 

sort  may  not  only  be  made  in  the  court  below,  but  in  an 
Appellate  Court  also,  although  no  objection  was  made  in  the 
lower  court/°*  But  if  the  court's  jurisdiction  is  not  dependent 
upon  the  attachment,  defects  or  irregularities  in  it  will  not  be 
considered  in  the  Appellate  Court  in  the  absence  of  a  motion  to 
quash  the  attachment  made  in  the  court  below.^''^ 

§787.     The  effect  of  giving  bond  whereby  the  property  attached 
is  returned  to  the  defendant. 

In  the  Virginias  the  statute  provides  that  any  property 
levied  on  or  seized  under  an  attachment,  where  the  plaintiff, 
has  given  bond,  may  be  retained  by,  or  returned  to,  the  person 
in  whose  possession  it  was,  on  his  giving  bond,  with  condition 
to  have  the  same  forthcoming  at  such  time  and  place  as  the 
court  may  require;  or  the  defendant  against  whom  the  claim 
is,  may  release  from  any  attachment  the  whole  of  the  estate  at- 
tached, by  giving  bond,  with  condition  to  perform  the  judgment 
or  decree  of  the  court.  The  bond,  in  either  case,  shall  be  taken 
by  the  officer  serving  the  atachment,  with  security,  payable  to 
the  plaintiff,  and  in  a  penalty,  in  the  latter  case,  at  least  double 
the  amount  or  value  for  which  the  attachment  issued,  and  in 
the  former,  either  double  the  same  or  double  the  value  of  the 
property  retained  or  returned,  at  the  option  of  the  person  giving 
it.^""  Under  this  statute  it  will  be  observed  that  there  are  two 
options  given  to  the  party  in  whose  possession  the  property 
levied  on  was,  one  to  give  bond  with  condition  to  have  the  prop- 
erty forthcoming  at  such  time  and  place  as  the  court  may  re- 
quire, the  other,  with  condition  to  perform  the  judgment  or  de- 
cree of  the  court ;  and  in  the  latter  case  the  whole  of  the  estate  is 
released  from  the  attachment.'"^       If  the  bond  be  given  to  per- 

Va.   317,   21   S.  E.  Rep.  at  p.   476,  pra;     Anderson     vs.     Johnson,     32 

citing  4  Minor,  Inst.  (Last  ed.)  404,  Gratt.  558. 

405;  Thatcher  vs.  Powell,  6  Wheat.  i^g  Anderson  vs.   Johnson,  supra; 

119;    Tate  vs.  Liggat,  2  Leigh,   at  Sims  vs.  Tyrer,  96  Va.  5,  26   S.  E. 

pp.  99,  100;   Pennoyer  vs.  Neff,  95  Rep.    508;    Kesler   vs.   Lapham,   46 

U.  S.  714;   Daniell,  Attachm.,  sees.  W.  Va.  293,  33  S.  E.  Rep.  289. 

11,   12.  "oCode    (W.  Va.),  Oh.   106,  sec. 

i58Keyser  vs.  Guggenheimer,   su-  10;  Code  (Va.),  1887,  sec.  2972. 

161  Idem. 
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form  the  judgment  or  decree  of  the  court,  can  the  defendant  af- 
terwards make  defense  to  the  attachment,  either  where  it  is 
merely  ancillary  to  the  suit,  or  essential  to  the  court's  jurisdic- 
tion ?  When  such  a  bond  is  given,  the  property  attached  is  re- 
leased, the  lien  incident  to  the  attachment  is  gone,  and  the  pro- 
ceeding is  no  longer  one  quasi  in  rem.^'^^  As  the  plaintiff  under 
such  circumstances  can  no  longer  rely  on  his  attachment  for  the 
satisfaction  of  his  debt,  but  must  look  to  the  bond,  the  attach- 
ment being  functus  officio/^^  can  the  defendant  make  any  de- 
fense to  the  attachment?  In  considering  this  question,  Mr. 
Shinn  says :  "  The  bond  dissolves  the  attachment  entirely.  It  is 
not  given  for  the  property  itself,  but  for  the  payment  of  the 
judgment  when  recovered  in  the  suit,  whatever  may  be  the 
amount,  if  vnthin  the  penalty  named  in  the  bond.  It  is  a 
security  for  any  judgment  which  would  have  been  satisfied  out 
of  the  attached  property,  and  this  although  there  may  be,  by 
leave  of  court,  a  discontinuance  as  to  all  the  defendants  named 
in  the  bond  except  the  administrator  of  one  deceased.  In  fact, 
it  has  been  said  that  a  bond,  given  to  the  plaintiff,  to  pay  the 
judgment  that  may  be  recovered  by  him,  operates  not  only  to 
release  the  levy,  but  to  destroy  the  writ  itself,  and  that  there- 
after a  motion  to  dissolve  the  attachment  as  being  irregular  and 
improvidently  issued,  will  not  be  entertained.  There  is  no 
levj'  to  be  quashed  after  the  bond  is  given  and  the  property, 
released."  ^'* 

162  1    Shinn   on    Attachment   and  vs.    Strattan,   4   Buah.    (Ky. )    445; 

Garnishment,     see.     304;     Fife    vs.  McLaughlin   vs.    Wheeler^    2    S.    D. 

Clarke,    3    McCord     (S.    C.)     347;  379,  47  N.  W.  Rep.  816 1  Ferguson 

Reynolds  vs'.    Jordan,   19   Ga.   436;  vs.  Glidewell,  48  Ark.  195,  2  S.  W. 

Drake,  Attchm.,  sec.  317.  Rep.   711;    Raehelman  vs.    Skinner, 

iss/dem.  46  Minn.  196,  48  N.  W.  Rep.  776; 

18^  Idem.       For     the     proposition  Dierolf  vs.  Winterfield,  24  Wis.  143. 

that   the   bond    and   release   of  the  To  these  may  be  added  the  foUow- 

property  operate  as  a  waiver  of  the  ing  cases,  which  hold  that  inasmuch 

defendant's  right  to  defend  the  at-  as  the  bond  releases  the  attachment, 

tachment,  this  learned  author  cites  it  would  be  idle  to  entertain  a  mo- 

the  following  eases:      Fox  vs.  Mc-  tion  to  quash  that  which  is  already 

Kenzie,   1   N.  Dak.   298^  47   N.   W.  functus    officio;    Hill    vs.    Harding, 

Rep.    386;    Wharton   vs.    Conger,   9  93   111.  77;   Austin  vs.   Burgett,   10 

Smedes  &  M.    (Miss.)    510;   McRae  Iowa   302;    Hazelbrigg   vs.   Donald- 

vs.  Austin,  9  La.  Ann.  360;  Inman  son,   2   Mete.    (Ky.)    445;    Paddock 
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§788.    To  whom  the  bond  for  the  release  of  the  property  at- 
tached is  payable  and  the  penalty  thereof. 

The  bond  given  either  for  the  forthcoming  or  release  of  the 
property  attached  shall  be  taken  by  the  officer  serving  the  at- 
tachment, with  security,  payable  to  the  plaintiff,  and  in  a  pen- 
alty, in  the  latter  case,  at  least  double  the  amount  or  value  for 
which  the  attachment  issued,  and  in  the  former  either  double 
the  same,  or  double  the  value  of  the  property  retained  or  re- 
turned, at  the  option  of  the  person  giving  it.^'°  The  bond  here 
contemplated  as  well  as  any  other  bond  under  the  attachment 
law,  may  be  given  by  the  party  himself  or  by  any  other 
person.  ^^^ 

§789.    Where  bond  for  release  of  attached  property  returned  and 
filed. 

The  bond  mentioned  in  the  next  preceding  section  shall  be 
returned  by  the  officer  to,  and  filed  by,  the  Clerk  of  the  court 
in  which  the  suit  is  pending,  or  to  which  the  attachment  is. 
returnable ;  and  the  plaintiff  may,  within  thirty  days  after  the 
return  thereof,  file  exceptions  to  the  same,  or  to  the  sufficiency 
of  the  security  therein.  If  such  exceptions  be  sustained,  the 
court  shall  rule  the  said  officer  tof  file  a  good  bond,  with  sufficient 
security,  to  be  approved  by  it,  on  or  before  a  certain  day  to  be 
fixed  by  the  court.  If  he  fail  to  .do  so,  he  and  his  sureties  in 
his  official  bond  shall  be  liable  to  the  plaintiff  as  for  a  breach 
of  such  bond.  But  the  officer  shall  have  the  same  rights  and 
remedies  against  the  parties  as  to  any  bond  so  adjudged  bad,, 
as  if  he  were  a  surety  for  them.^°^ 


vs.  Matthews,  3  Mich.  18.     See  also  sec.  304,  at  p.  593,  and  cases  cited; 

Drake,    Attachm.     (6',h    ed.),    sees.  4   Cyc.   688. 

317-319;  4  Cyc.  687,  688.    That  the  les  Code   (W.  Va.),  Ch.  106,  sec. 

defendant  may  still  defend  the  at-  10;  Code  (Va.),  1887,  see.  2972. 

tachment,  notwithstandiiis'  the  exe-  les  Code    (W.  Va.),  Ch.  106,  sec. 

cution  of  the  bond   and   release    of  29;  Code   (Va.),  1887,  sec.  2990. 

the  property,  t)ide  1  Shinn,  Attachm.  lo?  Code    (W.  Va.),  Cli.  106,   sec, 

11;  Code   (Va.),  1887,  sec.  2973. 
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§790.    Application  of  interest  and  profits  of  attached  property, 
and  discharge  of  attachment  on  defendant's  giving  bond. 

When  any  attachment  is  sued  out,  either  at  law  or  in  equity 
(except  against  non-resident  tenants  removing  their  effects 
from  leased  premises  in  West  Virginia,  and  except  against  such 
tenants  and  certain  vessels  in  Virginia),  on  the  necessary 
affidavit,  although  the  property  or  estate  attached  be  not  re- 
plevied, as  the  law  provides  it  may  be,^"*  the  interest  and 
profits  thereof,  pending  the  suit  and  before  judgment  or  decree, 
may  be  paid  to  the  defendant,  if  the  court  deem  it  proper; 
and  at  any  time  during  such  period  the  court,  or  in  vacation 
the  judge  thereof,  may  discharge  the  attachment,  as  to  the 
whole  of  the  estate  of  the  defendant  against  whom  the  claim  is, 
on  his  giving  bond,  with  security,  payable  to  the  plaintiff  in  a 
penalty  double  the  value  of  such  estate,  with  condition,  if 
judgment  or  decree  be  rendered  for  the  plaintiff  in  said  suit, 
to  pay  the  said  value,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  same.^°^ 

§791.    The  care  and  custody  of  property  attached. 

In  the  Virginias  the  statutes  prescribe  that  all  property 
seized  under  any  attachment,  and  not  replevied  or  sold  before 
judgment,  shall  be  kept  in  the  same  manner  as  similar  property 
taken  under  execution.^'"  When  properly  attached,  the  proper- 
ty is  strictly  in  the  custody  of  the  law,^^^  and  the  attaching 
creditor  has  no  property  in  or  right  t»  the  possession  thereof, 
by  reason  of  his  attachment  lien,  and  cannot  maintain  an  in- 
dependent action  for  its  enforcement,  his  sole  remedy  being 
against  the  officer. ^'^ 

168  Ante,  sec.  787.  Gerders  vs.  Sears,  13  Oreg.  358,  10 

169  Code    (W.  Va.),  Ch.  106,  sec.      Pae.  Eep.  631. 

12;  Code   (Va.),  1887,  sec.  2974.  'if 2  Mitchell  vs.   Sims,   124   N.    C. 

170  Code  (W.  Va.),  Ch.  106,  see.  411,  32  S.  E.  Eep.  735;  Atkins  vs. 
13;  Code   (Va.),  1887,  sec.  2975.  Swope,  38  Ark.  528;  Dufair  vs.  An- 

171  Dollins  vs.  Lindsey,  89  Ala.  derson,  95  Ind.  302 ;  Heathman  vs. 
217,  7  So.  Rep.  234;  Hunt  vs.  Field,  Million,  17  Ky.  L.  Rep.  421,  31  S. 
9  N.  J.  Eq.  36.,  57  Am.  Dec.  365;  W.  Rep.  473;  Blanchard  vs.  Brown, 
McLean  vs.  Douglass,  28  N.  C.  233;  42  Mich.  46,  3  N.  W.  Eep.  246. 
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"  In  order  to  preserve  an  attachment  when  made,  the  officer 
must,  either  by  himself  or  his  agent,  retain  his  control  over, 
and  the  power  of  taking  immediate  possession  of,  the  attached 
property,  in  all  those  cases  in  which  the  property  is  capable  of 
being  taken  into  actual  possession,  unless  it  is  released  in  some 
mode  prescribed  by  statute.  If  he  does  not  do  this  the  attach- 
ment will  be  regarded  as  abandoned  and  dissolved,  and  if  the 
Sheriff  or  his  appointed  keeper  thus  abandons  the  possession  of 
the  property  and  it  comes  into  the  jxissession  of  an  adverse 
claimant  the  lien  created  by  the  attachment  is  lost."  "^ 

§792.     How  attached  property  that  is  expensive  to  keep  or  per- 
ishable may  be  sold. 

All  property  levied  on  by  attachment,  that  is  expensive  to 
keep,  or  perishable,  may  be  sold  by  order  of  the  court,  or  in 
vacation  thereof,  by  order  of  the  Judge ;  such  sale  to  be  made  in 
the  same  manner  as  if  it  were  a  sale  under  execution,  except 
that  where  the  claim  for  which  the  attachment  was  sued  out  is 
not  yet  payable,  or  the  court  or  Judge  sees  other  reasons  for 
directing  a  credit,  the  sale  under  this,  or  any  other  section  of 
this  chapter,  shall  be  on  credit  until  the  time  it  is  payable,  or 
such  other  time  as  the  court  or  Judge  may  direct,  and  for  the 
proceeds  of  sale,  bond  with  good  security  shall  be  taken,  payable 
to  the  officer,  for  the  benefit  of  the  party  entitled,  and  shall  be 
returned  by  the  officer  to  the  court.  ^^* 

§793.    Who  may  intervene  in  an  attachment  proceeding  to  con- 
test its  validity. 

Any  person  interested,  as  we  have  seen,^'^  may  intervene  by 
petition  in  an  attachment  suit  witliln  the  time  provided  by 
law."'^ 

In  addition  to  what  has  already  been  said  on  this  subject, 
it  may  be  observed  that  generally  Etuy  person  other  thnn  the 

173  4  Cyc.  654,  655  and  cases  cited.  ifb  Ante,  sec.  2?7. 

"4Code    (W.   Va.),   Ch:   106,   sec.  i'"' Ante,  sec.  23Sa. 

13;    Code    (Va.),    1887,   sec.  2975. 
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defendant,  having  either  a  general  or  special  property  in  the 
goods  attached,  may  intervene  in  the  attachment  suit  to  have 
his  rights  adjudicated/"  Thus,  a  subsequent  attaching  cred- 
itor,^'^  a  stranger  whose  property  has  been  seized,^''  one  who 
claims  to  be  the  owner  or  purchaser  in  good  faith  and  for  a 
valuable  consideration,^^"  a  landlord  claiming  a  special  property 
by  virtue  of  his  lien,^*^  laborers  claiming  liens  for  wages  upon 
the  property  attached,^*^  a  person  claiming  under  a  deed  of 
trust  as  a  beniiciary  or  cestui  que  trust^^^  a  mortgagee  when 
the  subject  of  his  mortgage  is  attached  for  the  debt  of  the  mort- 
gagor, may  intervene  in  the  attachment  suit.^^*  But  interven- 
tion is  not  usually  proper  when  the  claim  is  based  on  a  sale, 
transfer  or  mortgage  made  after  the  levy  of  the  a.ttachment,^°^ 
except  for  the  purpose  of  disputing  the  validity  of  the  attach- 
ment/'' 

§794.     The  intervener's  petition  in  an  attachment  suit. 

The  only  way  in  which  a  third  party  may  intervene  in  an 
attachment  suit  is  by  filing  his  petition  in  the  court  in  which  the 


i"Shinn,     Attachm.,     see.    .427;  "9  1  Bart.  Ch.  Pr.    (2d  ed.)    65.3. 

Weber    vs.    Mick,    131    111.    520,    23  And  in  such  a  case  he  may  sue  the 

N.  E.  Rep.  646;   Foushee  vs.  Owen,  Sheriff  who  levied  the  attachment. 

122  N.  C.  360,  29  S.  E.  Rep.  770.  Idem. 

178  McClung  vs.  Jackson,  6  Gratt.  iso  l    Shinn,    Attachm.,    see.    427, 

96 ;  Miller  vs.  White,  supra.  citing  Wallace  vs.  Maroney,  6  Mack- 

Where  an  attachment  was  dissolv-  ey   (D.  C.)   221;  Heaverin  vs.  Rob- 
ed   on    motion    because    issued    on  inson,    (Ky.)    21    S.   W.    Rep.    876; 
false    suggestions,    as    provided    by  Ft.  Worth  Pub.  Co.  vs.  Hitson,  80 
Ck)de,  see.  2981,  the  attaching  credi-  Tex.  216,  14  S.  W.  Rep.  843. 
tor,   or  his  trustees  under   a  trust  i8i  Idem. 
deed   conveying  the   attached  prop-  i82  Jdem. 
erty  as  security  for  the  debt  sued  on,  iss  Idem. 
cannot     intervene,    and     claim    the  ^^^Idem. 

property  thereunder,  on  the  motion  iss  Runner  vs.  Scott,  150  Ind.  441, 

to    quash,    under    Code,    sec.    2984,  50    N.    E.    Rep.    479;    McAbee    vs. 

authorizing  a  third  person  to  inter-  Parker,   78  Ala.   573;   Harrison  vs. 

vene  in  attachment,  and  dispute  the  Shaffer,  60  Kan.  176,  55  Pac.  Rep. 

plaintiff's    right    to    the    property.  881 ;  Chapman  vs.  Railroad  Co.,  26 

Littel   vs.  Julius  Lansburg  Co.,  96  W.  Va.  299. 

Va.  540,  32  S.  B.  Rep.  63.  ise  4  eye.  727. 
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suit  or  proceeding  is  pending ;  ^^'^  he  cannot  do  so  by  mere 
motion.  ^^*  The  petition,  in  order  to  be  filed  should  be  in 
writing  ^*^  and  must  show  that  the  party  desiring  to  intervene 
has  an  interest  in  the  controversy/'"'  its  nature,  or  in  what  that 
interest  consists;  "^  that  is,  whether  as  ovmer  in  whole  or  in 
part,  or  as  the  claimant  oi"  holder  of  a  lien  thereon,  specifying 
the  character  of  the  lien,  and  how  such  lien  was  obtained.  ^°^ 
If  the  party  claims  the  property  in  a  fiduciary  capacity,  he 
should  allege  in  his  petition  facts  showing  this  character  of 
interest  therein.^^^  So,  if  he  claims  a  lien  by  attachment,  the 
petition  must  show  an  attachment  levied  on  the  same  property 
upon  which  that  of  the  plaintiff  is  levied.^^* 

§795.    How  the  matter  arising  upon  the  petition  of  an  intervener 
in  an  attachment  proceeding  is  tried. 

It  is  expressly  provided  by  statute  ip  the  Virginias,  as  al- 
ready stated,  that  upon  filing  the  petition  and  giving  the  secur- 
ity for  costs  ^'^  the  court  without  any  other  pleading  shall 
impanel  a  jury  to  inquire  into  such  claim.^""     Thei  right  of 

187  Tappan  vs.  Pease,  7  W.  Va.  i82  1  Sliinn,  Attchm.,  sec.  433 ; 
682.  Maus  vs.  Rome,  sitpra. 

188  Luddington  vs.  Hull,  4  W.  Va.  iss  Sammis  vs.  Hitt,  112  lo'wa 
130.  664,  84  N.  W.  Rep.  945. 

189  Neal  vs.  Newland,  4  Ark.  459.  is*  Luddington  vs.  Hull,  4  W.  Va. 
180  Smith  vs.  Parkersburg  Co-Op.       130. 

Ass'n,  48  W.  Va.  232,  37  S.  E.  Rep.  i95  "  A  claimant  is  not  generally 

645 ;   Smith-  vs.  Hunt,  2  Rob.  Rep.  permitted  to  intervene  by  mere  mo- 

206;   Chapman  vs.  Railroa,d  Co.,  26  tion  for  the  purpose  of  assailing  a 

W.  Va.  324.  prior  attachment.     He  is  generally 

Where  under  sec.   24  of  Ch.   106  required,  in  addition  to  Ms  petition 

of  the  Code  a  claimant  of  the  prop-  or    aipdavit,    to    give    security    for 

erty  files  a  petition,  unless  the  peti-  costs,    which    is    usually    by    bond 

tion  and  the  accompanying  exhibits  conditioned   to   pay   all   such   costs 

show  a  legal  or  equitable  claim  to  and  damages  as  may  be   recovered 

the    property,    the    court    does    not  because  of  delay,  or  otherwise,  oe- 

err  in  refusing  to  empanel  a  jury  casioned  by  such   intervention."     I 

to  enquire  into  the  claim.    Chapman  Shinn,  Attachm.,  see.  434. 

vs.  Railroad  Co.,  stipra.  los  Code    (W.  Va.),   Ch.  106,   sec. 

iM  1    Shinn,    Attchm.,    sec.    433;  23;  Code  (Va.),  1887,  sec.  2984. 
Mans  vs.  Rome,  123  Ind.  522,  24  N. 
E.  Rep.  345. 
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the  parties  to  have  the  matters  arising  upon  the  petition  tried 
by  a  jury  is  absolute,  and  it  is  error  for  the  court  to  pass  upon 
tlie  question  presented  by  it  without  the  intervention  of  a  jury, 
if  either  party  demands  it.^**''  Of  course,  a  trial  by  jury  may 
be  waived,  and  the  matters  in  dispute  submitted  to  the  court, 
by  whom  they  may  be  heard  and  determined  in  the  same  man- 
ner and  with  the  same  effect  as  if  tried  by  a  jury.^"^ 

§796.    The  issue  ta  be  tried  by  the  jury  in  cases  of  intervention 
in  an  attachment. 

Before  the  case  can  be  tried  there  must  be,  as  in  other  cases, 
an  issue  between  the  parties,  which  the  jury  must  be  sworn  to 
try.^°°  When  the  party  intervening  claims  title  or  ownership 
of  the  property  attached,  he  is  generally  concerned  only  with 
that  right,  so  that  the  issue  to  be  tried  is  whether  the  property 
belongs  to  the  attachment  defendant  or  to  the  intervening  claim- 
ant,^"" unless  his  title  or  ownership  arose  after  the  levy  of  the 
plaintiff's  attachment. ^"'^  But  when  plaintiif  does  not  concede 
the  validity  of  the  claimant's  lien  or  interest  in  the  attached 
property,  but  contests  or  controverts  the  same,  the  pnoper  issue 
is  whether  the  petitioner  (naming  him),  has  any  lien  on  the 
property,  or  any  of  it,  levied  upon  by  the  officer  (naming  him), 
under  the  attachment  sued  out  by  the  plaintiff  in  the  cause 
against  the  estate  of  the  defendant.  ^"^  Under  this  issue  the 
burden  is  on  the  claimant  to  establish  his  lien  or  property 
claim,^"^  and  hence  he  is  'the  plaintiff  in  the  issue,  and  the 
plaintiff  alone  in  the  attachnient  suit  is  made  the  defendant,^"* 
and  whoever  has  the  burden  of  proof  has  the  right  to  open  and 

19T  Ajjderson     vs.     Johnston,     32  202  Starke  vs.   Scott,  supra. 

Gratt.  558.  The  issue  given  in  the  text  was 

198  Ramsburg  vs.  Erb.  16  W.  Va.  the  one  directed  in  Starke  vs. 
777.  Scott,  in  which  the  claimant's  lien 

199  Starke, vs.  Scott,  78  Va.  180;  was  based  upon  a  subsequent  at- 
First  Nat.  Bank  vs.  Asheville  Furn-  tachment,  and  the  issue  there  was 
iture  &  Lumber  Co.,  120  N.  C.  475,  approved  as  proper. 

26  S.  E.  Rep.  927.  203  Alpine  .Cotton  Mills  vs.  Weil, 

200  4    Cye.    740,    citing  numerous       129  N.  C.  452,  40  S.  E.  Rep.  218. 
cases.  2"*  1  Shinn,  Attachm.,  sec.  435. 

201  Ante,  sec.  793. 
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close.^"''  On  the  trial  of  this  issue  the  validity  of  the  claimant's 
lien  or  alleged  interest  is  involved,  and  if  it  too  be  based  upon 
an  attachment  levied  upon  the  property,  the  plaintiff  has  the 
correlative  right  of  showing  its  invalidity,  either  for  a  patent 
defect  or  want  of  ground  of  attachment.^""  If,  however,  the 
plaintiff  does  not  question  the  lien  or  claim  of  the  intervener, 
who  files  his  petition  as  provided  by  statute,  the  claimant  may 
at  once  assail  the  plaintiff's  attachment  either  by  a  motion  to 
quash  for  patent  defects ;  ^"^  or  by  plea  in  abatement  in  West 
Virginia,  or  motion  to  abate  in  Virginia/"^  and  the  validity  of 
plaintiff's  attachment  dependent  upon  matter  of  fact  will  be 
tried  by  a  jury  in  West  Virginia,  but  by  the  court  in  Virginia 
as  in  other  chancery  causes/"" 

§797.    The  trial  of  the  intervener's  case  before  the  jury. 

The  issue  raised  upon  a  petition  filed  by  an  intervener,  is 
analogous  to  the  ordinary  issue  out  of  chancery,'^"  so  that  its 
trial  is  conducted  as  any  other  trial  before  a  jury.^^^  All 
matters  occurring  before  the  jury  are  no  part  of  the  record 
unless  made  so  by  bills  of  exceptions,^^^  so  that  if  the  claimant 
or  the  plaintiff  in  the  attachment  would  have  the  decree  of  the 
court  based  upon  the  verdict  of  the  jury  reviewed,  it  is  necessaiy 

205  Idem,  sec.  437.  the  intervention  is  deemed  to  be  a 

206  Miller  vs.  White,  46  W.  Va.  denial  of  the  attachment  plaintiff's 
67,  33  S.  E.  Rep.  332.  right  to  hold  the  property,  then  the 

207  Ante,  sec.  795.  burden  of  proof  rests  upon  the  at- 
^os  Ante,  sees.  795,  779,  781.  tachment  plaintiff  to  show  a  levy 
209  Ante  sec.  782.  of  a  valid  process  and  prima  facie 
"  Intervention   is   sometimes  eon-       ownership  in  the  attachment  defend- 

sidered    in    the    nature    of    an    In-  ant  before  it  is   necessary   for   the 

dependent  proceeding  in  vphich  the  claimant  to  introduce  any  evidence, 

claimant   is   plaintiff,    and   is   else-  When  the  intervener  asserts  owner- 

where  considered  in   the  nature  of  ship  the  burden  of  proof  is  on  him 

a  plea  denying  the  rights  of  the  at-  to  establish  it,  but  when  he  denies 

tachment  plaintiff.     When  interven-  the  validity  of  the   attachment  the 

tion  is  deemed  to  be  in  the  nature  burden     is    upon     the     attachment 

of   an   independent   proceeding,   the  plaintiff  to  support  his  attachment." 

burden  of  proof  is   upon  the  claim-  1   Shinn,  Attach.,  see.  437. 

ant  in  the  first  instance  to  establish  2io  Josl.yn     vs.     State     Bank,     86 

his  right  and  title  in  the  property  Va.  287,  10  S.  E.  Rep.  166. 

claimed,    and   this   he   must    do   by  211  Ante.  sees.  666,  667. 

a  preponderance  of  evidence.    When  212  Joslyn  vs.  State  Bank,  supra. 
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that  all  the  evidence  before  the  jury  and  rulings  of  the  court 
upon  the  trial,  be  made  part  of  the  record  in  the  chancery 
cause,  by  proper  bills  of  exceptions. ^^^ 

"  The  proof  on  the  trial  of  the  issue  raised  by  intervention 
is  governed  by  the  same  rules  that  govern  the  introduction  of 
proof  in  other  cases."  "* 

§798.     How  a  party  may  be  summoned  to  answer  as  garnishee. 

The  attachment  law  provides  that  the  plaintiff  may,  by  an 
endorsement  on  the  order  of  attachment,  designate  any  person 
as  being  indebted  to,  or  having  in  his  possession,  the  effects  of 
the  defendant,  or  one  of  the  defendants ;  and  in  such  case  the 
Clerk  shall  make  as  many  copies  of  the  order  as  there  are  persons 
designated,  with  an  endorsement  thereon  that  the  person  so 
designated  is  required  to  appear  at  the  next  term  of  the  court 
in  which  the  action  or  suit  is  pending,  and  disclose  on  oath  in 
what  sum  he  is  indebted  to  the  defendant,  and  what  effects 
of  the  defendant  he  has  in  his  hands ;  and  it  shall  be  sufKciently 
levied  on  such  person  by  delivering  him  a  copy  of  the  order 
and  endorsement,  or  by  a  service  thereof  upon  him  in  the  same 
manner  as  a  notice  may  by  law  be  served.  ^^^  It  will  be 
observed  that  the  statute  provides  for  the  return  of  the  garnish- 
ment at  the  next  term  of  the  court.^^°  This  means  at  the  next 
term  after  it  is  issued,  and  if  it  is  not  so  returnable  it  is  void 
and  cannot  be  amended,  but  will  be  quashed.  ^^'     And  a  party 

213  Joslyn  vs.  State  Bank,  supra.  make    as    many    copies    thereof    as 

21*  1   Shinn,  Attach.,  sec.  437.  there  are   persons   designated,  with 

215  Code    (W.  Va.),  Ch.    106,  sec.  an  endorsement  on  each   copy  that 

5.     The  statute  of  Virginia  is  sub-  the  person  so  designated  is  required 

stantially  the  same  as  that  of  West  to  appear  at  the  term  of  the  court  to 

Virginia :     "  The  plaintiff,  his  agent  which  the  attachment  is  returnable, 

or  attorney  may,  by  an  endorsement  and   disclose  on   oath  in  -svhat  sum 

on  the  attachment  at  the  time  it  is  he  is  indebted  to  the  defendant,  and 

issued,    or  in  writing  at  any  time  what  effects  of  the  defendant  he  has 

before  the  return  day  thereof,  desig-  in   his   hands.''    Code    (Va.),    1887, 

nate  any  person  as  being  indebted,  sec.    2967. 

to,  or  having  in  his  possession  effects  2ie-Code    (W.  Va.),  Ch.   106,  sec. 

of,  the  defendant  or  one  of  the  de-  5;    Code    (Va.),    1887,    sec.   2967. 
fendants ;  and  in  such  case  the  offi-  sit  Coda  vs.  Thompson,  39  W.  Va. 

cer    issuing    the    attachment    shall  73,  19  S.  E.  Eep.  548. 
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cannot  be  required  to  appear  as  a  garnishee  at  any  other  time, 
any  more  than  a  party  to  an  action  can  be  required  to  appear  in 
obedience  to  an  original  summons  at  any  other  time  than  that 
prescribed  by  law.^^* 


In  the  course  of  his  opinion  in 
this  case,  Brannon,  J.,  says:  "It 
occurred  to  me  at  first  that  we 
might  treat  this  order  to  the  garni- 
shee, not  as  process,  in  the  legal 
sense,  but  as  merely  ancillary  to  the 
attachment,  designed  only  to  warn 
the  garnishee  and  tie  up  the  effects 
in  his  hands,  and  not  to  be  tested 
by  the  strict  rules  governing  process 
constituting  the  basis  of  judicial 
proceedings.  But  this  theory  will 
not  bear  reflection.  As  to  the  gar- 
nishee it  is  the  only  process.  Against 
him  it  is  the  sole  basis  of  judgment. 
The  garnishment  is  a  suit  against 
him;  process,  in  the  legal  sense,  not 
pleading,  and  subject  to  a  motion 
to  quash  for  inherent  defects  in  the 
order.  Upon  it  may  rest  important 
litigation  and  trial  of  issues  be- 
tween the  garnishee  and  the  plain- 
tiff. It  is  a  suit  against  the  gar- 
nishee. Drake,  Attachm.,  sec  451c; 
Wade,  Attachm.,  sees.  333,  340;  8 
Am.  &  Eng.  Bne.  Law  1100;  Mid- 
dleton  Paper  Co.  vs.  Rock  River 
Paper  Co.,  19  Fed.  252.  The  order 
,to  the  garnishee  to  appear  is  en- 
dorsed on  the  attachment  under  sec. 
5  u.  106,  and  the  service  of  both 
the  order  of  attachment  and  the 
order  citing  the  garnishee  to  appear 
is  the  only  mode  of  service  on  him 
under  that  section;  and  the  order 
to  the  garnishee  to  appear  must  be 
regarded  as  part  of  the  order  of  at- 
tachment, which  is  certainly  process. 
Hence,  we  must  regard  the  garnish- 
ment order  as  process,  and  tested  by 
the  law  relating  to  it  as  such.  The 
language  of  Judge  Allen  in  PuUiam 
vs.  Aler,  15  Gratt.  61,  that  the  fact 


that  the  return  of  the  Sheriff  was 
defective,  in  not  showing  that  he 
summoned  the  garnishee  to  appear 
at  a  particular  time,  was  unimpor- 
tant, is  unimportant  in  the  decision 
of  our  case.  The  then  existing  at- 
tachment law  simply  required  the 
plaintiff  to  designate  a  garnishee, 
and  required  the  Sheriff  to  summon 
him  to  appear  at  the  first  day  of 
the  next  term,  and  did  not  require 
any  summons  by  the  Clerk,  as  does 
our  law.  It  was  not  process  under 
the  Virginia  law,  but  it  is  under 
ours.  And,  as  Judge  Allen  himself 
said,  that  was  a  defect  merely  in  the 
officer's  return  ol  service,  and  was 
not  a  question  of  the  illegality  or 
validity  of  the  garnishment  process 
itself,  whereas  \n  this  case  it  is 
purely  a  question  of  the  validity  of 
process. 

For  these  reasons,  I  reach  the  con- 
clusion that  the  order  to  summon 
the  garnishee  is  void,  not  simply  ir- 
regular. Being  void,  the  motion  of 
the  defendant  to  amend  it  so  as  to 
make  it  returnable  to  the  ilay  term 
was  properly  refused,  because,  while 
a  process  merely  irregular  may  be, 
under  some  circumstances,  amend- 
ed, one  wholly  void  is  incapable  of 
amendment.  Kyles  vs.  Ford,  2  Rand. 
(Va.)  1;  Wade,  Attachm.,  sec.  358; 
Drake,  Attachm.,  sec.  184r!;  Burk 
vs.  Barnard,  4  Johns.  309 ;  Ken- 
worthy  vs.  Peppiat,  6  E.  C.  L.  488; 
Middleton  Paper  Co.  vs.  Rock  River 
Paper  Co..  19  Fed.  252;  Durham  vs. 
Heaton,   81   Am.   Dee.  275." 

21S  Coda  vs.  Thompson,  supra,  in 
the  opinion  of  the  court. 
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§799.     Wh.0  may  be  garnisheed. 

•The  statute  says  that  the  plaintiff  may  designate  "  any  per- 
son as  being  indebted,  or  having  in  his  possession  the  effects  of 
the  defendant,  or  one  of  the  defendants."  ^^'^  This  word  "  per- 
son "  as  here  used  is  of  broad  and  comprehensive  meaning,  and 
includes  natural  persons  and  corporations  of  all  kinds,^^"  except 
those  that  are  excluded  from  its  operation  by  the  lavs^  of  public 
policy.  ^^^ 

§800.     Same  subject  further  considered. 

As  every  one  may  be  garnisheed  except  those  whom  the  policy 
of  the  law  exempts,  specific  mention  will  here  be  -made  of  those 
persons  who  cannot  be  made  to  answer  as  garnishees.  Upon 
this  principle,  it  is  well  settled,  upon  the  doctrine  of  sound 
policy,  that  a  State  or  its  officers  as  such  cannot  be  garnisheed,^^^ 
nor,  generally,  can  the  agencies  of  a  State  such  as  counties  and 
incorporated  cities  and  towns. ^^'  But  in  Virginia  it  is  held' 
that  it  is  not  contrary  to  the  public  policy  of  that  State  to 
garnishee  a  municipal  corporation  and  that  such  a  corporation 
may  be  gamisheed.^^*     "  ISTor  do  statutes  providing  for  gamish- 

219  Code  (W.  Va.),  Ch.  106,  sec.  223  Hogg's  Eq.  Prinep.,  see.  42,  p. 
5;   Code    (Va.),   3887,   sec.   2967.  73,  citing  very  many  cases. 

220  Portsmouth  Gas  Co.  vs.  San-  " '  The  National  Home  for  Dis- 
ford,  97  Va.  124,  33  S.  E.  Rep.  516;  abled  Volunteer  Soldiers,'  situated 
Bait.  &  0.  R.  R.  Co.  vs.  Gallahue,  within  the  limits  of  Elizabeth  City 
12  Graft.  655;  C.  &  0.  R.  R.  Co.  vs.  county,  in  this  State,  upon  land  pur- 
Paine,  29  Graft.  502;  Brown  vs.  chased  by  the  United  States  with 
Gates,  15  W.  Va.  155;  Mahany  vs.  the  consent  of  the  St.ite  legislature, 
Kephart,  Id.  623;  Western  Union  is  a  corporation  created  under  the 
Tel.  Co.  vs.  City  of  Richmond,  26  laws  of  Congress,  and  is  under  the 
Gratt.  20;  Quesenberry  vs.  People's  exclusi\-e  jurisdiction  of  the  Fed- 
Bldg.  &  L.  Ass'n,  44  W.  Va.  515,  eral  government.  Its  officers  are  dis- 
30  S.  E.  Rep.  73,  74;  Shenandoah  bursing  officers  of  th 2  United  States, 
Val.  R.  R.  Co.  vs.  Griffiths,  76  Va.  and  the  funds  in  their  hands  as 
913.  such,    cannot    be    attached    or    gar- 

221  Brown  vs.  Gates,  supra,  in  the  nisheed  under  process  from  a  State 
opinion  of  the  court  at  pp.  156-164.  court."     Foley  vs.   Shriver,   81    Va. 

222  Rolls   vs.    Andes   Ins.    Co.,   23  568. 

Gratt.  509 ;  Hogg's  Eq.  Prinep.,  sec.  224  Portsmouth   Gas   Co.   vs.   San- 

42,  p.  73.  ford,  supra. 


902 


EQUITY    PEOCEDXJEE. 


ment  process  usually  include  the  following  persons:  the  Clerk 
of  a  court  holding  funds  as  such;  a  guardian  holding  moneys 
as  such;  a  receiver  of  the  court;  a  public  officer  as  to  funds 
which  he  holds  in  his  public  capacity;  a  Sheriff,  committee  of 
a  lunatic,  assignee,  referee,  commissioner  of  a  court,  or  a  trustee 
holding  funds  as  the  agent  of  the  court,  a  purser,  paymaster  or 
other  financial  agent  of  the  government.  ISTeither  is  one  who 
may  only  be  liable  to  the  debtor  for  unliquidated  damages,  as 
for  the  breach  of  a  warranty,  amenable  to  the  process  of  garnish- 
ment." ^^**  As  a  general  rule  an  executor  or  administrator  can- 
not be  summoned  to  answer  as  a  garnishee,^^^  nor  can  a  debtor  of 
the  estate  of  his  decedent  be  summoned  to  answer  as  such ;  ^^* 


224*  Portsmouth  Gas  Co.  vs.  San- 
ford,  supra. 

225  Brewer  vs.  Hutton,  45  W.  Va. 
106,  30  S.  E.  Eep.  81;  Parker  vs. 
Donnally,  4  W.  Va.  648 ;  Whitehead 
vs.  Coleman,  31  Gratt.  784;  Beckle 
vs.  Chrisman,  76  Va.  678. 

In  Sandige  vs.  Graves..  1  Pat.  & 
H.  101,  which  was  a  suit  in  equity, 
the  court  decides :  "  A  creditor,  at 
whose  suit  process  of  foreign  at- 
tachment against  an  absent  debtor 
is  served  on  one  of  two  executors, 
is  entitled  to  priority  of  satisfac- 
tion, out  of  a.  legacy  to  the  absent 
debtor,  over  an  assignee  of  the 
legacy,  who  claims  under  an  assign- 
ment dated  the  day  after  the  service 
of  the  attachment  on  the  executor.'' 

See  also  Vance  vs.  McLaughlin, 
8  Gratt.  289. 

In  Portsmouth  Gas  Co.  vs.  San- 
ford,  supra,  in  discussing  the  rule 
of  public  policy  which  exempts  from 
process  of  garnishment,  Buchanon, 
J.,  speaking  for  the  whole  court, 
says :  "  In  that  class  of  cases  an- 
other rule  of  public  policy  is  to  be 
considered,  and  that  is  that  the 
State  owes  to  its  own  citizens  to 
provide  appropriate  remedies  by 
which  home   creditors  may   subject 


the  assets  or  eifects  of  non-resident 
debtors  to  the  payment  of  theii- 
debts.  The  general  rule  is  that  a 
foreign  personal  representative  or 
guardian  cannot  be  sued  out  of  the 
jurisdiction  in  which  he  qualified, 
because  his  duties  are  considered 
as  strictly  local;  yet,  under  special 
circumstances  in  order  to  protect 
home  creditors,  the  general  rule 
gives  way,  and  our  courts  take  juris- 
diction of  suits  against  them,  as 
was  done  in  Tunstall  vs.  Pollard's 
Adm'r,  11  Leigh  1,  and  in  Clenden- 
ning  vs.  Conrad,  91  Va.  410,  21  S. 
E.  Rep.  818.  The  ground  upon 
which  our  courts  take  jurisdiction 
in  such  cases  is  that  it  is  the  duty 
of  every  sovereignty  to  provide  for 
the  security  of  its  own  people.  Our 
attachment  laws  against  non-resi- 
dent debtors  having  assets  -or  effects 
in  this  State  are  based  upon  the 
same  principle,  and  give  creditors 
the  right  to  subject  such  assets  or 
effects  to  the  payment  of  their  debts 
in  suits  upon  constructive  notice, 
in  violation  of  the  general  rule  that 
all  parties  sued  are  entitled  to  per' 
sonal  notice." 

226  Brewer  vs.  Hutton,  supra. 
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nor  can  the  plaintiff  in  an  action  either  summon  or  charge  him- 
self as  garnishee  therein.  ^^^ 

i§801.     The  garnishee  a  necessary  party  to  the  suit  in  equity. 

In  equity  the  garnishee  ought  to  be  made  a  party  defendant 
to  the  bill/^'  along  with  the  principal  defendant,  whose  pres- 
ence is  essential  to  the  maintenance  of  the  suit ;  ^^^  and  after 
being  so  made  a  party  his  liability,  if  any,  is  disclosed  by  his 
answer  to  the  bill,^^°  and  being  thus  a  defendant  he  can  make 
such  a  defense  as  in  law  or  equity  will  show  that  he  is  not 
indebted  to  the  principal  debtor  in  the  suit.^"^ 

§802.     As  to  the  defenses  which  may  be  made  by  the  garnishee. 

The  defenses  which  the  garnishee  may  interpose  in  the  cause 
in  which  he  is  summoned  to  answer  as  such,  are  those  only 
which  concern  his  OAvn  safety  and  protection.^^^  He  cannot 
interfere  as  to  the  merits  of  the  controversy  between  the  plain- 
tiff and  the  principal  defendant  in  the  suit,  as  it  is  a  matter 
of  no  concern  to  him  which  party  succeeds  or  to  whom  he  pays 
the  money  due  from  him  to  such  defendant.  ^'^     Therefore,  the 

227  First    Nat.    Bank    vs.    Elliott,  231  Jdem. 

62  Kan.  764,  55  L.  E.  A.  353.  232  1  Shinn,  Attaehm.,  see.  471. 

228  Hogg's  Eq.  Prinep.,  sec.  42,  233 /^em ;  Exchange  Bank  vs.  Free- 
eiting  McKinsey  vs.  Squires,  32  W.  man,  89  Ga.  771,  15  S.  E.  Rep.  693. 
Va.  41,  9  S.  E.  Eep.  55;  Glassell  vs.  "  It  is  his  business  to  stand  aloof 
Thomas,  3  Leigh  113  j  Jameson  vs.  from  the  contesting  parties  and  to 
Deshields,  ,3  Gratt.  4;  Smith  vs.  bind  himself  to  the  separate  inter- 
Jenny,  4  Hen.  &,  Munf.  440;  Ross  est  of  neither.  He  is  entirely  in- 
vs.  Austin,  4  Hen.  and  Munf.  502;  different  as  between  them  and  can 
Kennedy  vs.  Brent,  6  Cranch  187;  properly  do  nothing  to  aid  either 
1  Bart.  Ch.  Pr.  580,  581 ;  Carson  vs.  party  in  the  litigation.  He  must  act 
Allen,  2  Chand.  (Wis.)  123;  McKey  solely  for  his  own  protection.  And 
vs.  Cobb,  33  Miss.  533;  Dennison  he  is  restrained  from  paying  over 
vs.  Benner,  36  Me.  227;  Brockman  the  money  either  to  his  individual 
vs.  Hanks,  5  J.  J.  Marsh.  (Ky. )  creditor  —  the  defendant  —  or  to  the 
252 ;  Keel  vs.  Ogden,  5  T.  B.  Monroe  attaching  creditor,  until  the  attach- 
(Ky.)    362.  ment   is    disposed    of   and   then    he 

229  1  Bart.  Ch.  Pr.  (2d  ed.)   616.  must  pay  only  according  to  the  re- 

230  Hogg's  Eq.  Prinep.,  sec.  42,  p.  suit  of  that  proceeding."  2  Shinn, 
72,  citing  Code    (W.  Va.)    Ch.   106,  Attaehm.,  sec.  4,71. 

sec.  14.     See  also  Code   (Va.),  1887, 
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sole  defenses  which  he  can  make  are  those  which  involve  the 
validity  and  regularity  of  the  attachment  proceedings  by  virtue 
of  which  he  has  been  summoned  to  answer  as  a  garnishee/'* 
and  that  of  his  own  liability  to  the  debtor,  or  the  effects  of 
the  latter  which  he  has  in  his  possession,  or  control.^'''  It  is 
the  duty  of  the  garnishee  for  his  own  protection,  to  defend  the 
suit  on  the  ground  that  the  court  issuing  the  garnishment  proc- 
ess has  no  jurisdiction  over  the  main  defendant  in  the  cause, 
or  subject  matter  of  controversy;  ^'^  and  it  is  likewise  his  duty 
to  defend  against  the  garnishment  on  the  ground  that  he  cannot 
be  made  amenable  to  the  process  of  garnishment,  as  that  he  is 
a  fiduciary  and  holds  the  fund  or  owes  the  debt  in  that  capa- 
city."'^ He  may,  of  course,  make  the  specific  defenses  of  a  fail- 
ure of  consideration,  usury,  the  statute  of  limitations  and  pay- 
ment.^'^ 

§803.     Proceedings  upon  the  appearance  of  the  garnishee. 

It  is  provided  by  statute  in  the  Vii'ginias  that  "  when  any 
garnishee  shall  appear,  he  shall  be  examined  on  oath.  If  it  ap- 
pear on  such  examination,  or  by  his  answer  to  a  bill  in  equity, 
that  at  or  after  the  service  of  the  attachment  he  was  indebted  to 
the  defendant  against  whom  the  claim  is,  or  had  in  his  posses- 
sion or  control,  any  goods,  chattels,  money,  securities  or  other 
eft'ects  belonging  to  the  said  defendant,  the  court  may  order  him 
to  pay  the  amount  so  due  by  him,  and  to  deliver  such  effects  to 
such  person  as  it  may  appoint  receiver ;  or  siTch  garnishee,  with 
leave  of  the  court,  may  give  bond,  with  sufficient  security,  paya- 

234  Hogg's  Eq.  Princp.,  sec.  42;  should  be  sued  by  the  defendant  be- 
2  Shinn,  Attachra.,  see.  472.  fore  judgment  has  been  rendered,  it 

235  2  Shinn,  Attachm.,  sees.  471-  has  been  held  that  the  garnishee 
475.  may  plead  the  attachment  in  abate- 

236  Dennison  vs.  Taylor,  142  111.  nient;  and  while  this  view  has  been 
45,  31  N.  E.  Rep.   148.  largely    approved   by    decided   cases 

237  Brewer  vs.   Hutton,   supra.  and    the    text- writers,    it    has    also 

238  1  Bart.  Ch.  Pr.  (2d  ed.)  659,  been  held  that  the  pendency  of  the 
citing  Daniel  on  Attachments,  sec.  attachment  is  only  good  ground  for 
242.  a  continuance  while  the  suit  is  pend- 

"  If  after  the  garnishee  has  been  ing."  1  Bart.  Ch.  Pr.  (2nd  ed.)  659. 
summoned    in    the     attachment     he 
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ble  to  such  person  and  in  such  penalty  as  the  court  maj  pre- 
scribe, with  condition  to  pay  the  amount  due  by  him  and  have 
such  effects  forthcoming  at  such  time  and  place  as  the  court  may 
thereafter  require."  ^'"'  And  the  laws  of  Virginia  also  declare 
that  the  judgment  debtor,  "  if  a  householder  or  head  of  a  family, 
may  claim  that  the  amount  so  found  owing  from  the  garnishee 
shall  be  exempt  from  the  payment  of  the  debt  to  the  judgment 
creditor;  and  if  it  shall  appear  that  the  said  judgment  debtor 
has  not  set  apart  and  held  as  exempt  in  other  estate  the  amount 
of  exemption  to  which  he  is  entitled,  then  the  court  shall  render 
a  judgment  against  the  garnishee  only  for  the  excess,  if  any,  be- 
yond the  exemption  to  which  the  judgment  debtor  is  entitled."  ^*'* 

§804.    As  to  the  answer  of  the  garnishee. 

In  equity  the  garnishee  in  his  answer  to  the  bill,  to  which 
he  is  always  made  a  party,  discloses  the  debts  due  by  him  to,  or 
effects  in  his  hands  of,  the  defendant  in  the  attachment  suit.^*^ 
"  If  the  garnishee  fails  to  appear  the  bill  may  be  taken  for  con- 
fessed as  to  him,  and  the  cause  set  for  hearing,  or  an  answer  may 
be  compelled  by  attachment,  or  by  an  order  for  him  to  be  brought 
in  to  answer  interrogatories."  ^*^  It  is  said  that  the  answer  of 
the  garnishee  should  be  made  in  person  and  be  duly  sworn  to, 
and  if  by  a  corporation  it  must  be  signed  by  a  proper  ojfficer, 
under  the  corporate  seal,  and  sworn  to  by  him ;  "^^  but  in  West 

239  Code  (W.  Va.),  Ch.  106,  sec.  may  either  compel  him  to  appear 
14;  Code   (Va.),  1887,  sec.  2976.  or  hear   proof  of  any  debt  due  by 

240  Code   (Va.),  1887,  sec.  2976.  him  to,  or  effects  in  his  hands   of, 

241  Code  (W.  Va.),  Ch.  106,  sec.  the  defendant  in  such  attachment, 
14;  Code  (Va.),  1887,  sec.  2976;  and  make  such  orders  in  relation 
Hogg's  Eq.  Princp.,  sec.  42;  1  Bart.  thereto  as  if  what  is  so  proved  had 
On.  Pr.  (2d  ed.)  621.  At  law  the  appeared  in  his  examination."  Code 
garnishee,  upon  his  appearance,  is  (W.  Va.),  Ch.  106,  sec.  15;  Code 
examined  on  oath  as  to  his  liability.  (Va.),  1887,  sec.  2977. 

Code    (W.   Va.),   Ch.    106,   sec.   14;  2*^2    Shinn,    Attaehm.,    sec.    618, 

Code    (Va.),   1887,   sec.   2976.  citing  Planters',  etc.,  Bank  vs.  Leav- 

242  Hogg's  Eq.  Princp.,  sec.  42,  p.  ens,  4  Ala.  753 ;  Burrus  vs.  Moore, 
72,  citing  1  Bart.  Ch.  Pr.  581.  6.3   Ga.  405;    Chi^cago,   Rock  Island, 

If  the  garnishee,  after  being  prop-  etc.,  R.y.  Co.  vs.  Mason,  11  111.  App. 
erly  summoned,  fail  to  appear  in  525;  Oliver  vs.  Chicago,  etc.,  R.  R. 
an   attachment  at  law,  "the  court      Co.,  17  111.  587;  St.  Louis  Per.  Ins. 
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Virginia  the  answer  need  not  be  under  oath  unless  the  bill  ia 
sworn  to.^**  In  Virginia  the  answer  must  be  under  oath  unless 
waived  by  the  plaintiff.  ^^'^ 

§805.     The  answer  of  the  garnishee  further  considered. 

The  answer  should  state  the  nature  and  extent  of  the  gar- 
nishee's liability,  if  any,  to  the  principal  defendant,  by  clear  and 
unequivocal  allegations.^*"  "  A  proceeding  in  garnishment  be- 
ing in  the  nature  of  a  suit  by  the  defendant  against  his  debtor 
(the  garnishee),  the  latter  must,  in  self-protection,  set  up  all  the 
defenses  which  he  may  have  against  the  demand  of  the  principal 
defendant;  and  he  should  state  every  fact  within  his  knowledge 
which  ha^  destroyed  the  relationship  of  debtor  and  creditor  that 
previously  existed  between  them.  He  should  make  every  de- 
fense against  the  plaintiff  which  he  could  make  against  his 
creditor  (the  defendant)  if  he  were  the  plaintiff;  for  if  the 
garnishee,  in  his- answer,  fails  to  disclose  any  fact  which,  if  dis- 
closed, would  have  prevented  a  judgment  against  him,  he  can- 
not thereafter  set  up  the  judgment  in  garnishment  bar  of  another 
recovery  on  the  same  demand  by  the  defendant."  ''"     The  an- 

Co.  vs.  Cohen,  9  Mo.  421;  Callahan  to  by  each  member  thereof.     If  the 

vs.  Hallowell,   2   Bay    (S.  Car.)    8;  firm    only    is    summoned,    the   firm 

Smith  vs.  Posey,  2  Hill  L.   (S.  Car.)  only  is  bound  to  answer.    The  sworn 

471;    Pickler   vs.   Rainey,    4   Heisk.  answer    of    one    member    will    bind 

(Tenn.)    335;   Baltimore  &  Ohio  K.  all,  on  the  principle  of  the  general 

E.  Co.  vs.  Gallahue,  12  Graft.  (Va.)  agency  of  each  individual  partner  to 

655.        .  act  for  all.     If  the  separate  answer 

2**  Ante,  sec.  409.  of  each  is  desired  then  the  writ  must 

245  Ante,  sec.  409.     As  to  the  an-  be    directed    to    each    and   properly 

swer    of    a,    corporation,    vide    ante  served  upon  each  and  all."    2  Shinn, 

sec.   410.  Attachm.,    sec.    618. 

Wten  a   corporation  is  proceeded  240  2  Shinn,  Attachm.,  sec.  622. 

against  as  a  gai-nishee,  its  answer  ^■^''Jdem,  citing  Terre  Haute,  etc., 

is  to  be  received  in  the  only  mode  R.  R.  Co.  vs.  Baker,  122  Ind.  433; 

in  which  a  corporation  can  answer,  Varian  vs.  New  England  Mut.  Ace. 

under  its   corporate  seal.     B.  &  O.  Assn.,   156  Mass.   1,   30  N.  e.  Rep. 

R.   R.   Co.   vs.   Gallahue,    12   Graft.  368;   Gates  vs.  Tusten,  89  Mo.  13; 

655.  Russell   vs.   Hinton,    1   Murph.    (N. 

"  When  a  co-partnership  firm  is  Car. )  468 ;  Bank  of  Northern  Lib- 
made  a  garnishee  the  answer  of  such  erties  vs.  Munford,  3  Grant  (Pa.) 
firm  need  not  be  signed  and  sworn  232;     Conner    vs.    Allen,    3    Head. 
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«wer  should,  make  a  full  disclosure  as  to  all  the  debts  owing,  or 
effects  belonging,  to  the  principal  defendant  at  the  time  of  the 
service  of  the  garnishment,  and  in  West  Virginia  doAvn  to  the 
very  time  of  filing  the  answer.^*' 

^806.     Nature  of  debt  against  garnishee  to  authorize  a  decree 
against   him. 

The  demand  of  the  plaintiff's  debtor  against  the  garnishee 
in  order  to  sustain  the  garnishment  and  authorize  a  decree 
against  the  latter,  must  be  (1)  a  legal  indebtedness  in  a  certain 
sum  of  money,  or  (2)  the  garnishee  must  have  actual  possession 
of  the  personal  property  of  the  debtor  susceptible  of  being  seized 
•on  execution.^*"  The  debt  must  be  one  arising  upon  contract, 
■express  or  implied,  ^'*°  and  upon  which  the  action  of  debt  or 
indehtitatus  assumpsit  may  be  maintained ;  ^^^  and  not  a  claim 
founded  on  tort  or  unliquidated  damages,  which  has  not  been 
reduced  to  judgment,  although  such  damages  may  arise  out  of 
a  breach  of  contract ;  ^^^  and  it  must  not  be  merely  an  equitable 
claim.  ^^^  But  if  the  indebtedness  of  the  garnishee  to  a  defend- 
ant be  such,  that  the  defendant  could  not  be  sued  without  first 
making  a  demand  upon  him,  yet,  though  no  such  demand  has 
been  made  upon  him,  he  may  nevertheless  be  summoned  as  a 
garnishee,  and  a  judgment  may  be  obtained  against  him  as 
such.''* 

(Tenn. )  418;  Streissguth  vs.  Reigel-  principal  defendant  from  the  con- 
man,  75  Wis.  212,  43  N.  W.  Rep.  templated  garnishee  in  the  State, 
1116.  the  debt  or  chattels  cannot  be  made 

248  Ringold  vs.  Suiter,  35  W.  Va.  susceptible  to  a  proceeding  in  garn- 
186,   13   S.   E.  Rep.  46.  ishment."     Idem. 

249  2  Shinn,  Attaehm.,  sec.  476.  250  Idem,    sec.    482,    citing    many 
"  The  indebtedness  must  exist  or      cases. 

the  personal  property  be  within  the  251  Idem,  sec.  483. 

State.     It  is  a  fundamental  princi-  ^^-Idetn. 

pie  of  the  law  of  attachment  that  253  Swann  vs.  Summers,  19  W.  Va. 

the    property   must    be    within    the  115. 

jurisdiction  of  the  court;   therefore  2if4 'Wagon  Co.  vs.  Peterson,  27  W. 

unless    the    effects    are    within    the  Va.   314,  334,   335. 

State,   or  the   debt   is   d-ue   to   the 
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§807.    When  garnishee  may  object  to  irregularities  in  the  at- 
tachment proceeding. 

If  there  be  irregularities  either  in  the  attachment  or  garnish- 
ment proceedings,  they  must  be  objected  to  in  the  court  below, 
so  that  if  the  garnishee  appear  and  answer,  or  make  defense  to 
the  cause,  without  objecting  to  such  irregularities,  it  will  be  too 
late  to  do  so  in  the  Appellate  Court.  ^°' 

§808.    Can  be  no  decree  against  garnishee  until  plaintiff  has  es- 
tablished his  claim  against  the  debtor. 

As  the  sole  object  of  garnishment  is  to  reach  the  effects  or 
credits  in  the  possession  of,  or  owing  by,  the  garnishee  to  the 
principal  defendant  so  as  thus  to  subject  them  to  the  payment 
of  such  judgment  or  decree  as  the  plaintiff  may  recover  against 
such  defendant,  it  necessarily  follows  that  there  can  be  no 
judgment  or  decree  against  the  garnishee  until  the  plaintiff  has 
obtained  a  judgment  or  decree  against  the  principal  defend- 
ant."^'* And  the  decree  must  be  a  final  one.  If  appealed  from 
by  the  defendant  there  can  be  no  judgment  or  decree  against 
the  garnishee  while  the  appeal  is  pending;  ^^''  and  if  the  judg- 
ment against  the  principal  defendant  be  reversed,  that  against 
the  garnishee  must  fall  with  it,  and  be  likewise  reversed.  "°* 


255  PuUiam  vs.  Aler,  15  Gratt.  54;  almost  universal  nature  is  twofold 
Joseph  vs.  Pyle,  2  W.  Va.  451.  — first,  to  obtain  a  judgment  by  a, 

256  Withers  vs.  Fuller,  .30  Gratt.  creditor  against  a  debtor  for  the 
547,  550,  551;  2  Shinn,  Attachm.,  amount  of  the  debt  claimed;  and 
sec.  681.  secondly,   to   subject  by  attachment 

257  Withers  vs.  Fuller,  supra;  certain  property  or  credits  of  the 
Drake,  Attachm.   (6th  ed.),  sec.  460.  debtor  to  the  payment  of  such  debt. 

258  Drake  on.  Attachm.,  see.  460,  The  fir^t  enquiry  in  such  cases  al- 
citing  Eowlett  vs.  Lane,  43  Texas  ways  is,  whether  there  be  in  fact 
274;  Railroad  vs.  Todd,  .11  Heiskell,  any  such  debt,  and  what  is  it& 
540.  amount;    and   that   enquiry   is   gov- 

In  the  case  of  Withers  vs.  Fuller,  erned  by  the  same  principles  as  if 

supra,  Christian,  J.,  in  speaking  of  the  suit  was  an  ordinary  one  by  a 

attachments,    in   +he    course   of   his  creditor  against  a  debtor." 
opinion,  says :     "  Their  general  and 
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§809.    As  to  the  priority  of  liens  in  attachment  proceedings. 

The  attachment  first  served  on  the  same  personal  property, 
or  on  the  person  having  such  property  in  his  possession,  has 
priority  of  lien  as  between  attaching  creditor/^'  and  when  the 
property  attached  is  real  estate,  also  as  against  a  purchaser 
without  notice,  if  properly  recorded,  but  otherwise  if  not  so  re- 
corded.'"" As  between  the  attaching  creditor  and  other  credit- 
ors of  the  debtor  with  reference  to  the  property  attached,  the 
matter  of  priority  is  determined  by  the  date  of  the  creation  of 
the  several  liens ;  '^^  an  attachment  lien  on  personalty  except 
negotiable  instruments,'"'  overrides  the  claim  of  a  subsequent 
hona  fide  purchaser  and  assignee  for  value  and  without  notice  of 
the  lien  of  the  attachment.'"'  As  a  creditor  cannot,  by  attach- 
ment, acquire  any  higher  or  better  right  in  the  property  attached 
than  the  debtor  himself  had  at  the  time  of  the  levy  of  the  at- 
tachment, unless  he  can  show  fraud  or  collusion  to  his  detri- 
ment, it  necessarily  follows  that  the  lien  of  the  attachment  is 
subject  to  all  previous  liens  of  bona  fide  creditors.'"* 

§810.    The  decree  against  the  garnishee. 

If  it  properly  appears  to  the  covirt  that  at  or  after  '"°  the 
service  of  the  attachment  the  garnishee  was  indebted  to  the  prin- 
cipal defendant  in  the  cause,  and  a  decree  has  been  rendered 
against  the  latter  in  a  case  in  which  it  is  proper  to  render  a  per- 

259  Code  (W.  Va.),  Ch.  106,  sec.  263  C.  &  0.  R.  R.  Co.  vs.  Paine, 
24;  1  Bart.  Ch.  Pr.  (2d  ed.)  653;  20  Gratt.  502 ;  Railroad  Co.  vs.  Giif- 
Erskine  vs.  Staley,  12  Leigh  406;  fiths,  76  Va.  913;  Sandige  vs. 
Caperton  vs.  McCorkle,  5  Gratt.  Graves,  1  Pat.  &  H.  101;  1  Shinn, 
177;    Bank  vs.  Day,  6  Gratt,  360;  Attachm.,  see.  319. 

Moore  vs.  Holt,  10  Gratt.  284.  26i  First  Nat.  Bank  vs.  Harkness, 

260  Code    (W.  Va.),   Ch.   139,   sec.  42  W.  Va.  156,  24  S.  E.  Rep.  549; 
13;    Code    (Va.),    1887,    see.    3566;  1  Shinn,  Attachm.,  sec.  318. 
Cammack  vs.  Soran,  30  Gratt.  292 ;  255  In  Virginia,  as  we  have  seen, 
Richeson  vs.  Richeson,  2  Gratt.  497.  the  judgment  or  decree  in  garnish- 

261  Charron  vs.  Boswell,  18  Gratt.  ment  is  based  upon  the  garnishee's 
216;  Puryear  vs.  Taylor,  12  Gratt.  liability  at  the  time  he  is  served 
401.  with  process  to  answer. 

262  Howe  vs.  Quid,  28  Gratt.  1. 
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Bonal  decree,  ^°°  a  personal  decree  may  be  rendered  against  the- 
garnishee  for  the  amount  found  due  from  him  to  the  principal 
defendant/"^  to  the  extent  of  the  decree  against  the  latter,  if 
the  indebtedness  of  the  garnishee  amounts  to  that  much.^^* 


266  2  Shinn,  Attachm.,  sec.  693; 
Joseph  vs.  Pyle,  2  W.  Va.  449. 

267  Joseph  vs.  Pyle,  supra. 

268  2  Shinn,  Attachm.,  sec.  692. 

"  Whatever  judgment  is  rendered 
against  the  garnishee,  it  must  be 
sufficient  to  afford  him  available 
evidence  in  any  suit  thereafter 
brought  against  him  on  the  same 
demand.  In  some  States  it  has  been 
deemed  necessary  that  the  entry  of 
judgment  recite  that  such  demand 
shall  operate,  when  paid,  as  a  satis- 
faction of  so  much  of  the  debt  due 
from  the  garnishee  to  the  defendant. 
But  in  general  it  will  be  sufficient 


if  it  be  separate  from  the  judgment- 
in  the  principal  action,  and  show 
that  the  court  had  jurisdiction,  by 
a  recital  of  the  necessary  prior  pro- 
ceedings, and  ihat  judgment  has- 
been  rendered  in  favor  of  the  plain- 
tiflf  against  the  principal  defendant. 
The  legal  effect  of  such  judgment- 
being  to  satisfy  to  the  extent  there- 
of the  indebtedness  between  tho' 
garnishee  and  the  principal  defend- 
ant, the  judgment  against  the  gar- 
nishee need  not  in  general  speeiiical- 
ly  express  such  satisfaction."  2, 
Shinn,  Attachm.,  sec.  691. 


